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Writ  of  Sunwums — Isstte  of,  not  a  Ju- 
dicial Act — Time  from  which  it  dates — 
FractionB  of  Day — FarliametUary  Oaths 
Act,  1866  (29  Vict.  c.  19)— Prom w*ory 
Oaths  Act,  1868  (31  d;  32  Vict.  c.  72)— 
Statute  Law  Bevision  Act,  1875  (38  d:  39 
Vict.  c.  66). 

The  issuing  of  a  writ  of  summons  is 
not  a  judicial  act,  hut  an  a>ct  of  tJie  party, 
and  the  Courts  can  therefore  enquire  into 
the  time  of  day  at  which  it  was  issued. 

A  stcUement  of  claim  aUeged  that  the 
cause  of  action  accrued  on  the  2nd  of  July 
and  before  the  issuing  of  the  writ,  whidi 
as  a  fact  was  issued  the  same  day  : — 

Held,  that  the  doctrine  that  a  writ 
being  a  judicial  act  must  be  taken  to  date 
from  the  earliest  moment  of  tJie  day, 
and  therefore  to  Jiave  been  issvM  before 
the  cause  of  action  accrued,  did  not  apply 
to  a  writ  of  summons,  and  thai  the  plaintiff 
was  entitled  to  shew  tJiat  the  cause  (faction 
accrued  before  tlie  issuing  of  tlie  writ. 

♦  Coram   Lord  Coleridge,  C.J. ;    Baggallay, 
ItJ. ;  and  Brett,  L.J. 

Vol.  61.— Q.B. 


By  the  Promissory  Oaths  Act,  1868  (31 
(k  32  Vict.  c.  72),  *.  8,  the  oath  of  alle- 
giance prescribed  by  that  Act  is  substituted 
for  the  oath  prescribed  by  the  Farltamen- 
tary  Oaths  Act,  1866  (29  Vict.  c.  19),  s.  1, 
but  **  all  the  provisions  of  the  said  Act 
shall  apjyly  to  the  oath  substituted  by  this 
section,  in  the  same  manner  as  if  the  form 
of  oath  were  actually  inserted  "  in  the  said 
Act  "  in  the  place  of  the  oath  for  which  it 
is  substituted."  The  Statute  Law  Revi- 
sion Act,  1875  (38  d;  39  Vict.  c.  66),  *.  1 
and  schedule,  repealed  section  1  of  the  Act 
of  1866,  "  as  to  the  form  of  oath  thereby 
prescribed" : — Held,  frst,  that  the  oath  pre- 
scribed by  tlie  Act  of  1868  was  substituted 
for  the  oath  prescribed  by  the  Act  of  1866, 
amd  that  aU  the  penalties  imposed  by  the 
Act  of  IS66  applied  to  the  oath  so  substi- 
tuted ;  secondly,  that  the  operation  of  the 
Act  of  1868  was  not  affected  by  the  Act  of 
1875. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  (reported  50  Law  J.  Rep. 
Q.B.  678),  overruling  a  demuirer  to  a  re- 
amended  statement  of  claim. 

The  statement  of  claim  alleged  that  the 
defendant,  who  was  a  member  of  the 
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House  of  Commons  for  the  borough  of 
Northampton,  on  the  2nd  day  of  July, 
1880,  and  before  the  issuing  of  the  writ 
in  this  action,  but  on  tlie  same  day,  sat 
and  voted  in  the  House  of  Commons  after 
the  Speaker  had  been  chosen,  without 
having  made  and  subscribed  the  oath  ap- 
pointed to  be  taken  by  members  of  the 
House  of  Commons,  according  to  the  Par- 
liamentary Oaths  Act,  1866,  as  altered 
by  the  Promissory  Oaths  Act,  1868.  The 
plaintiff  sued  the  defendant  for  the  sum 
of  500^. 

Demurrer  thereto,  on  the  ground  that 
the  statement  disclosed  no  cause  of  action, 
inasmuch  as  it  alleged  that  the  defendant 
sat  and  voted  in  the  House  of  Commons 
on  the  day  on  which  the  writ  was  issued, 
and  upon  other  grounds  sufficient  in  law 
to  sustain  the  demurrer. 

The  I>e/e7ida/rU,  in  person,  in  support  of 
the  demurrer. — The  vote  in  respect  of 
which  this  action  is  brought  was  given  on 
the  same  day  as  that  on  which  the  writ  of 
summons  was  issued.  The  issuing  the 
writ  was  a  judicial  act,  and  judicial  acts 
date  back  to  the  earliest  hour  of  the  day 
on  which  they  are  done,  so  that  this  writ 
was  issued  before  the  cause  of  action  arose. 
A  writ  is  not  issued  for  the  purpose  of 
keeping  a  person  within  the  jurisdiction  of 
the  Court,  in  this  respect  differing  from 
a  criminal  warrant ;  consequently,  no  in- 
justice can  result  from  a  strict  applica- 
tion of  a  recognised  principle  of  law, 
which  in  a  penal  action  ought  to  be  con- 
strued strictly  in  favour  of  the  defendant. 
Unless  Wright  v.  Mills  (1)  and  T/ie  Queen 
T.  Edwards  (2)  are  to  be  overruled,  the 
doctrine  which  is  clearly  laid  down  as  ap- 
plying to  writs  of  execution  must  be  held 
to  apply  to  all  writs.  All  writs  are  now 
issued  under  the  Judicature  Acts.  By 
Order  II.  rule  1  of  the  Kules  of  Court, 
1875,  "every  action  in  the  High  Court 
shall  be  commenced  by  a  writ  of  sum- 
mons," and  by  rule  3,  "  the  writ  of  sum- 
mons for  the  commencement  of  an  action  " 
shall  be  in  a  given  form.  It  is  thus  clear 
that  the  writ  begins  the  action.    By  rule  4 

CI)  4  Hurl,  k  N.  488;  28  Law  J.  Rep.  Excli. 
223. 

(2)  9  Bzch.  Rep.  S2,  628 ;  23  Law  J.  Rep. 
Szch.  42, 165. 


no  writ  of  summons  for  service  out  of  the 
jniisdiction  is  to  be  issued  without  the  leave 
of  a  Court  or  Judge,  so  that  the  Court  has 
power  over  a  >*Tit  before  it  is  issued. 

[Lord  Coleridge,  C.J. — Onlyover  a  cer- 
tain class  of  writs  which  could  not  be  issued 
at  all  but  for  certain  enabling  statutes.] 

Before  the  Unitbrmity  of  Process  Act 
(2  Will.  4.  c.  39)  actions  were  not  begun  by 
writs ;  but  since  that  time  the  form  of  a  writ 
shews  that  the  Court  actually  issues  it  (3). 
This  presupposes  a  power  to  withhold  and 
supervise ;  for  it  is  the  act  of  the  Court, 
and  not  the  act  of  the  party.  There  is  a 
marked  distinction  between  a  writ  with 
the  command  of  the  sovereign,  the  teste  of 
the  Lord  Chancellor,  the  seal  of  the  Court  or 
division,  and  the  issuing  by  an  appointed 
officer,  and  between  a  statement  of  claim ; 
for  the  latter  requires  no  concurrence  of 
the  Court,  whereas  the  former  does.  In 
Bacon* s  Abridgment  (4)  it  is  stated  that 
before  the  division  of  the  Courts,  the  Court 
of  Chancery  issued  all  original  writs,  and 
that  all  writs  were  issued  by  the  autho- 
rity of  the  Chancellor.  In  Wharton's  Law 
Lexicon  (p.  1026)  a  writ  is  said  to  be  a  judi- 
cial process ;  and  judicial  writs  are  defined 
as  writs  issuing  from  the  Court,  and  are 
distinguished  from  original  writs  issued 
from  Chancery  (5).  ^e  cases  of  Lord 
Porchester  v.  Fetrie  (6)  and  Combe  v.  Fitt 
(7)  are  not  in  point,  for  they  were  decided 
at  a  time  when  an  action  was  commenced 
by  a  bill  which  preceded  the  latitat.  This 
has  been  altei*ed  by  2  Will.  4.  c.  39 ;  and 
Alston  V.  UnderhUllS)  shews  that  what  was 
formerly  the  act  of  the  party  has  become 
the  act  of  the  Court. 

[Lord  Colebidoe,C.  J. — LordForchester's 
Case  (6)  shews  there  is  a  distinction  between 
writs  of  execution  and  writs  sued  out  by  a 
party.  Blackstone,  in  his  Commentaries 
(9)  says  that  all  original  writs  are  issued 
ex  deHto  justitice ;  and  in  Jacob's  Law  Dic- 
tionary (tit  "  Writ")  it  is  stated  that  writs 
in  civil  actions  are  either  original  or  judi- 
dal.] 

(3)  3  Broom  andHadley*s  Commentaries,  311. 

(4)  Vol.  ii.  (ed.  7),  448. 

(5)  Wharton's  Law  Lexicon,  611. 

(6)  3  Dougl.  261.  273. 

(7)  3  Hurr.  1423. 

(8)  1  Cr.  &  M.  492. 

(9)  Vol.  iii.  p.  49. 
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All  writSy  whether  original  or  judicial, 
had  their  authority  from  ActB  of  Parlia- 
ment (10),  and  a  distinction  is  clearly 
drawn  by  statute  between  the  act  of  the 
party  and  the  process  of  the  Court  (11). 
The  Common  Law  Procedure  Act,  1852 
(12),  for  instance,  directed  all  writs  in 
personal  actions  to  be  issued  by  the  officer 
of  the  Court,  and  by  section  6  eveiy  writ 
was  to  be  indorsed  in  a  particular  way  by , 
the  attorney  in  whose  name  it  was  taken 
out. 

Under  the  Judicature  Acts  a  writ  can 
only  be  issued  against  a  party  who  is  out 
of  the  jurisdiction  by  the  leave  of  the 
Court  or  a  Judge,  and  this  is  the  act  of 
the  Court — see  the  language  of  Kelly, 
C.B.,  in  Westmofa  v.  Aktiebolaget  JEkmans 
Mekaniska  Snickerifabrik  (13).  But  the 
issuing  of  a  writ  is  none  the  less  the  act 
of  the  Court,  because  a  party  is  entitled 
by  statute  to  have  it  issued.  The  old 
practice  as  to  procedure  in  a  common  re- 
covery required  that  it  should  be  com- 
menced by  taking  out  an  original  writ, 
otherwise  it  was  a  nullity  (14);  and 
these  writs  were  not  only  issued  and  sealed 
by  the  officers  of  the  Court,  but  were  ac- 
tually prepared  by  the  Masters  of  the 
Court,  and  were  therefore  the  acts  of  the 
Court. 

He  also  referred  to  Slh/eiUey^s  Case  (15), 
Estfjoicke  v.  Cooke  (16),  C<i8triqtie  v.  Ber- 
nabo  (17),  Danson  v.  Le  Gapelain  (18), 
Storr  V.  Bowles  (19),  Finnie  v.  Montague 

20),  Co.  LU.  s.  300  (191a),  Pye  v.  Coke 

21).  . 

Further,  this  is  an  action  to  recover  a 
penalty  for  not  taking  the  oath  appointed 
by  the  Parliamentary  Oaths  Act,  1866 
(29  Yict  c.  19),  as  altered  by  the  Promis- 
sory Oaths  Act,  1868  (31  &  32  Yict.  c.  72). 

(10)  Co.  Lit.  s.  67  (54J),  s.  101  (73*) ;   27 
Hen.  8.  c.  24.  s.  3. 
(U)  13  Car.  2.  st.  2.  c.  2.  s.  2. 

(12)  15  &  16  Vict.  c.  76.  ss.  1^6  inclnsiye. 

(13)  46  Law  J.  Bep.  Ezch.  327 ;  Law  Rep.  2 
Kx.  D.  237. 

(14)  Co.  Lit.  8.  183  (1210). 
(16)  1  Bep.  93 ;  Moo.  136. 

(16)  2  Ld.  Raym.  1567. 

(17)  6  Q.B.  Bep.  498 ;  14  Law  J.  Bep.  Q.B.  3. 

(18)  7  Exch.  Bep.  667 ;  21  Law  J.  Bep.  Ezch. 
219. 

(i9)  4  B.  &  Ad.  112. 

(20)  6  Ibid.  877. 

(21)  Moo.  864 ;  Hob»  128. 


MICHAELMAS  1881  to  MICHAELMAS  1882. 


\ 


The  Act  of  1868  gives  in  section  2  a 
form  of  oath  to  be  taken,  and  in  section  8 
provides  that  that  oath  shall  be  subject 
to  all  the  provisions  of  the  Act  of  1866 
as  though  it  were  actually  inserted  in 
that  Act.  The  Statute  Law  Revision 
Act,  1875  (38  &  39  Vict.  c.  66),  repeals 
the  Act  of  1866  in  part,  namely,  section  1 
as  to  the  form  of  oath  thereby  prescribed, 
so  that  the  form  from  the  Act  of  1868, 
which  has  been  inserted  into  the  Act  of 
1866,  is  now  repealed.  The  Act  of  1868 
contains  no  provisions  as  to  penalties,  and 
this  action  for  a  penalty  thei^fore  £uls. 

Sir  H.  Oiffard,  Q.C.,  and  Kydd,  for  the 
plaintiff. — The  technical  rule  contoided  for 
by  the  defendant  applies  only  to  judicial 
acts  in  the  strict  sense  of  the  term,  and  it 
is  clearly  laid  down  in  all  the  cases  that, 
where  justice  and  truth  require  it,  the 
Courts  will  enquire  into  the  real  £gu^. 
Original  and  judicial  writs,  moreover,  are 
not  identical,  and  the  statutes  draw  a 
distinction  between  them ;  nor  is  the  issu- 
ing of  an  original  writ  a  j  udidal  act  within 
the  meaning  of  the  rule.  In  The  Queen  v. 
Edwards  (2)  the  doctrine  that  judicial  acts 
are  to  be  taken  always  to  date  from  the 
earliest  minute  of  the  day  in  which  they 
are  done  was  applied  by  Ck>leridge,  J.,  to 
a  writ  of  extent,  which,  like  a  judgment, 
is  the  act  of  the  Court.  In  Shelleifs  Case 
(15),  where  a  party  who  suffered  a  recovery 
died  early  in  the  morning  before  judgment 
was  given,  it  was  held  the  recovery  was 
well  suffered,  **  because  the  record  is  to  be 
understood  of  the  whole  day,  and  relates 
without  division  to  the  first  instant  of  the 
day." 

The  question  both  in  Combe  v.  F%U  (7) 
and  Lord  Porehester  v.  Petrie  (6)  was  the 
priority  of  the  commencement  of  the  suit 
which  is  the  act  of  the  party,  and  not  the 
priority  of  a  judgment  which  is  the  act  of 
the  Court.  In  the  former  case  Lord 
Mansfield  said  that  though  the  law  does 
not  in  general  allow  of  it,  yet  fractions  of 
a  day  or  the  veiy  hour  may  be  shewn 
where  it  is  necessary  to  do  so.  Where, 
however,  the  fiction  of  law  relied  on  by 
the  defendant  tends  to  justice  the  Courts 
will  uphold  iir—Shdley*s  Case  (15)  and 
Wright  v.  Mills  (1).  In  the  present  case 
the  issuing  of  the  writ  is  clearly  the  act  of 
the  party,  and.  not  a  judicial  act  in  th^ 
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sense  in  which  that  term  is  used  in  the 
authorities  on  the  subject — see  also  John- 
son V.  Smith  (22). 

The  point  as  to  the  effect  of  the  Statute 
Law  Revision  Act,  1875,  upon  the  Parlia- 
mentary Oaths  Act,  1866,  and  the  Promis- 
sory Oaths  Act,  1868,  was  not  argued. 

The  Defendant  replied. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  demurrer  must  be  overruled  and 
that  the  judgment  of  the  Court  below  is 
oorreot.  The  defendant  has  contended 
that,  according  to  certain  principles  of  law, 
for  which  he  has  cited  several  authorities, 
it  is  an  inflexible  rule  of  law  that  no 
enquiry  can.be  made  as  to  fractions  or 
portions  of  a  day;  that  all  writs,  being 
judicial  acts  and  acts  of  the  Court,  must  be 
considered  to  have  been  issued  at  the  first 
moment  of  the  day  on  which  they  are  taken 
out;  that  this  writ  is  such  a  writ,  and 
that,  although  the  statement  of  claim  alleges 
the  writ  to  have  been  issued  at  a  time  of 
day  subsequent  to  that  at  which  the  act 
for  which  this  action  is  brought  took  place, 
yet  it  is  plain  that  the  voting  in  respect  of 
which  a  penalty  is  sought  to  be  recovered 
must,  according  to  that  rule,  have  been 
after  the  writ  was  issued,  and  consequently 
the  writ  was  issued  before  the  cause  of 
action  arose  and  before  any  i)enalty  was 
incurred  by  the  defendant.  That  is  the 
first  point,  and  the  one  on  which  the  judg- 
ment of  the  Court  below  was  taken.  I  am 
of  opinion,  regard  being  had  to  the  autho- 
rities and  the  reasons  there  given,  that  a 
distinction  has,  from  the  very  beginning, 
been  taken  between  the  various  writs  issued 
to  commence  an  action  and  those  issued 
after  an  action  has  been  commenced.  This 
distinction  is  as  old  and  has  the  same 
authority  as  the  rule  itself.  It  is  not 
necessary  to  give  any  opinion  whether  the 
Courts  would,  if  it  were  necessary  to  do  so, 
enquire  in  the  case  of  judicial  writs  as  to 
which  of  them  has  priority,  but  there  are 
certain  passages  in  the  judgments  of  Lord 
Mansfield  which  shew  that  the  Courts 
would  so  enquire — Pye  v.  Coke  (21).  The 
ground  on  which  I  desire  to  put  my  judg- 
ment is  that  from  the  earliest  times  a 
distinction  has  been  taken  between  writs 
issued  for  the  purpose  of  commencing  an 
(S2)  2  Borr.  960, 


action  and  writs  issued  after  an  action  has 
been  commenced.  The  passage  in  Jacob's 
Law  Dictionary  to  which  I  directed  the 
attention  of  the  defendant,  lays  down  that 
"the  writs  in  civil  actions  are  either  original 
or  judicial :  original  writs  are  issued  in  the 
Court  of  Chancery,  for  the  summoning  a 
defendant  to  appear,  and  are  granted  before 
the  suit  is  begun,  to  begin  the  same ;  and 
judicial  writs  issue  out  of  the  Court  where 
the  original  writ  is  returned,  after  the  suit 
is  begun."  I  find  the  same  distinction 
taken  in  Co.  Lit,  s.  101  (736),  where 
almost  the  same  words  are  used.  I  also 
find  that  Lord  Mansfield  draws  a  distinc- 
tion in  his  judgments  in  respect  of  the 
power  to  enquire  between  oiiginal  and 
judicial  writs,  and  especially  in  Lord 
Porchester*8  Case  (6),  where  he  says  the 
question,  in  all  the  cases  cited,  "was  the 
priority  of  the  commencement  of  the  suit 
which  is  the  act  of  the  party,  while  the 
judgment  is  the  act  of  the  Court ; "  and  he 
lays  down  in  an  earlier  part  of  the  case,  by 
way  of  interpolation,  that  as  a  general  rule 
fractions  of  a  day  cannot  be  enquired  into 
in  the  case  of  acts  of  the  Court.  That  is 
the  rule  laid  down  by  the  Judges  and  textr 
books  of  great  authority,  but  it  has  invari- 
ably received  this  qualification,  that  the 
Courts  will  enquire  into  the  time  at  which 
acts  of  the  party  have  been  done.  In  my 
opinion,  the  issuing  of  the  writ  in  this 
case  was  the  act  of  the  party.  It  is  in  the 
same  position  with  regard  to  a  suit  in  the 
High  Court  of  Justice  as  was  a  writ  in 
the  days  of  Lord  Mansfield.  The  Unifor- 
mity of  Process  Act  (2  WiU,  4.  c.  39)  did 
away  with  the  various  kinds  of  writs  which 
had  to  be  issued  in  the  different  Courts 
according  as  such  Courts  had  jurisdiction 
over  the  subject-matter,  and  provided  one 
writ  of  summons  for  the  commencement  of 
an  action.  Now,  by  the  Judicature  Acts 
every  action  is  to  be  commenced  by  a  writ 
of  summons,  and  it  was  admitted  by  the 
defendant  that  prior  to  the  issuing  of  the 
writ  the  Court  had  no  jurisdiction  over  the 
parties,  and  could  not  itself  issue  a  writ. 
The  issuing  of  the  writ  is  therefore  both  in 
point  of  fact  and  law  the  act  of  the  party, 
and  the  rules  relating  to  ancient  writs  are 
applicable  to  a  writ  of  summons.  The 
Court  can  therefore  enquire  into  parts  of  a 
da^  to  see  at  what  time  it  wns  issued. 


Vol.  61.] 

Clarke  v.  Bradlaugh,  App, 

The  second  point  taken  by  the  defendant 
is  founded  upon  particular  expressions  in 
three  Acts  of  Parliament.  The  Parlia- 
mentary Oaths  Act,  1866,  prescribed  a 
form  of  oath  to  be  taken  by  members  of 
Parliament  on  taking  their  seat  in  the 
House  of  Commons,  and  also  attached 
certain  penalties  for  voting  without  having 
taken  that  oath.  The  Promissory  Oaths 
Act,  1868,  s.  8,  altered  this  form  of 
oath  and  substituted  another  in  this  way : 
"The  form  of  the  oath  of  allegiance  pro- 
vided by  this  Act  shall  be  deemed  to  be 
substituted  ....  in  the  case  of  the  Parliei- 
mentaiy  Oaths  Act,  1866,  for  the  form 
of  the  oath  thereby  prescribed  to  be  taken 
and  subscribed  by  members  of  Parliament 
on  taking  their  seats ;  and  all  the  provi- 
sions of  the  said  Act  shall  apply  to  the 
oath  substituted  by  this  section  in  the 
same  manner  as  if  that  form  of  oath  wei'e 
actually  inserted  ....  in  the  said  Act 
in  the  place  of  the  oath  for  which  it  is 
substituted."  The  section  is  not  very 
happily  expressed,  but  the  substance  and 
sense  of  it  is  that  the  form  of  words  pre- 
scribed by  the  Act  of  1868  is  to  be  substi- 
tuted for  the  form  given  by  the  Act  of 
1866,  but  that  all  the  provisions  of  the 
Act  of  1866  relating  to  penalties  are  to  be 
applied  to  the  oath  prescribed  by  the  Act 
of  1868.  If  that  be  the  true  construction 
of  these  Acts,  the  argument  of  the  de- 
fendant fails,  because  the  Statute  Law 
Revision  Act,  1875,  has  merely  repealed 
the  section  of  the  Act  of  1866  which  con- 
tains the  form  of  oath,  but  it  has  left 
untouched  the  words  of  the  Act  of  1868, 
which  substituted  a  new  form  of  oath  and 
attached  to  that  oath  all  the  penalties  con- 
tained in  the  Act  of  1866.  It  seems  to  me 
that  on  neither  of  these  two  grounds  can 
the  defendant  sncoeed  on  this  appeal.  The 
demurrer  must  therefore  be  overruled, 
and  the  judgment  of  the  Court  below  must 
be  afBumed. 

BagoalIiAT,  L.J. — I  am  of  the  same  opi- 
nion. The  statement  of  claim  alleged  that 
the  defendant,  before  the  writ  was  issued, 
bat  on  the  same  day,  sat  and  voted  in  the 
House  of  Commons  without  having  taken 
the  oath,  and  upon  demurrer  the  facts  so  al- 
leged must  be  taken  to  be  admitted.  We 
are  asked,  however,  to  hold  that,  notwith- 
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standing  such  statement,  the  contrary  is 
to  be  assumed  because  of  a  rule  of  law 
that  the  writ  was  issued  at  the  earliest 
moment  of  the  day,  and  therefore  before 
the  cause  of  action  accrued.  A  variety  of 
cases  have  been  cited,  but  it  is  not  neces- 
sary to  revert  to  them  in  detail,  because 
they  establish  that  as  a  general  rule  judi- 
cial acts  are  referred  to  the  earliest  moment 
of  the  day  on  which  the  particular  act  has 
been  done.  But  this  rule  of  law  has  been 
relaxed  in  the  case  of  acts  of  the  party. 
In  the  present  case  I  am  affected  by  the 
judgment  of  Lord  Mansfield  in  Comhe  v. 
Pitt  (7).  There,  to  an  action  to  recover  a 
penalty  for  bribwy  the  defendant  pleaded 
in  abatement  that  another  bill  had  been 
exhibited  against  him  in  the  same  term 
and  for  the  same  cause ;  but  the  plea  was 
held  to  .be  bad,  and  Loni  Mansfield  at  the 
close  of  his  judgment  (p.  1434)  said,  "A 
case  was  cited — Pye  v.  Coke  (21) — to 
prove  that  where  two  informations  are  ex- 
hibited on  the  same  day  the  defendant 
needs  not  to  answer  either,  and  Mr.  Yates 
seemed  to  concede  that  if  both  were  in 
fact  brought  upon  the  very  same  day  one 
might  be  pleaded  to  the  other.  But 
though  the  law  does  not  in  general  allow 
of  the  fraction  of  a  day,  yet  it  admits  it  in 
cases  where  it  is  necessary  to  distinguish. 
And  I  do  not  see  why  the  very  hour  may 
not  be  so  too  where  it  is  necessary  and  can 
be  done ;  for  it  is  not  like  a  mathemati- 
cal point  which  cannot  be  divided.  .  .  . 
Upon  the  whole,  we  think  the  plea  bad  on 
the  authority  of  the  two  cases  in  Levinz 
and  Strange."  The  first  of  those  two  cases 
was  Hutchinson  v.  Thomcu  (23),  in  which 
the  defendant  pleaded  to  an  information 
for  usury  that  the  same  term  another 
person  had  exhibited  an  information  for 
the  same  usury  and  had  obtained  judgment 
i^fainst  him.  The  informer  demurred  and 
had  judgment,  *'for  both  informations  as 
there  pleaded  refer  to  the  first  instant  of 
the  same  term,  but  if  another  information 
was  exhibited  before  this  same  term  he 
should  have  pleaded  that  this  information 
was  exhibited  such  a  day  of  the  term,  and 
that  at  another  day  before  and  in  the  same 
term  another  information  was  exhibited 
and  judgment  thereupon  obtained.''    The 

(28)  3  Lev.  141. 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


Clarke  v.  Bradlattgh,  App. 

other  case  of  Jackson  v.  Gialing  (24)  was 
exactly  the  same.  The  Courts  will  there- 
fore, where  necessary  for  the  administra- 
tion of  justice,  consider  at  what  time  an 
act  was  done.  I  cannot  see  any  distinc- 
tion between  those  cases  and  the  present 
one. 

As  regards  the  second  point,  the  effect  of 
the  Act  of  1868  seems  to  be  to  give  a  new 
form  of  oath  and  to  apply  to  that  oath  all 
the  penalties  imposed  by  the  Act  of  1866. 
But  the  mere  fact  that  section  1  of  the 
Act  of  1866,  which  has  already  been  re- 
pealed, is  again  repealed  by  the  Act  of 
1875  does  not  affect  the  operation  of  the 
Act  of  1868.  I  am  of  opinion  that  this 
demurrer  must  be  overruled. 

Brett,  L.J. — The  argument  on  the  part 
of  the  defendant  is  that  the  Court  will  not 
for  any  purpose  enquire  at  what  time  the 
writ  was  issued,  because  it  was  said  that 
the  issuing  of  the  writ  was  an  act  of  the 
Court,  and  therefore  within  the  rule  of 
law  as  to  judicial  acts.  It  was  admitted 
that  the  rule,  as  laid  down  in  The  Queen  v. 
Edwards  (2)  may  be  stated  thus :  that  the 
Court  wUl  enquire  at  what  time  an  act 
was  done  if  it  is  the  act  of  the  party,  but 
that  it  will  not  do  so  where  it  is  a  judicial 
act ;  and  that  rule  must  be  followed.  But 
one  question  here  is  whether  the  issuing 
of  a  writ  of  summons  is  an  act  of  the 
party  within  the  meaning  of  that  rule. 
The  case  of  Combe  v.  Pitt  (7)  was  cited  in 
support  of  that  doctrine,  which,  to  my 
mind,  is  not  applicable  to  the  present  case. 
There,  two  actions  were  commenced  in  the 
same  term  to  recover  a  penalty  for  bribery, 
but  inasmuch  as  the  penalty  could  only  be 
recovered  by  the  person  who  first  issued 
the  writ,  it  became  necessary  to  enquire 
which  of  the  two  had  done  so  first.  The 
question  here  is  not  as  to  which  of  two  acts 
was  done  first,  but  as  to  the  time  of  day 
at  which  a  particular  act  was  done.  The 
issuing  of  the  writ  of  summons  is  un- 
doubtedly the  act  of  the  Court,  but  is  it  a 
judicial  act  within  the  rule  already  referred 
to  1  With  regard  to  the  rule  itself  I  know 
of  no  principle  of  ethics  upon  which  it 
can  be  foimded.  It  is  an  artificial  rule 
which  has,  for  many  years,  been  declared 
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to  be  part  of  the  common  law  of  England 
as  to  procedure,  and  it  must  be  accepted 
as  at  first  declared.  A  distinction  has 
been  taken  between  acts  of  the  party  and 
acts  of  the  Court,  and  the  question  is 
whether  those  who  declared  the  rule  have 
said  that  the  issuing  of  the  writ  of  sum- 
mons is  the  act  of  the  party  or  the  act  of 
the  Court.  It  seems  to  me  that  from  the 
very  beginning  it  has  been  declared  to  be 
the  act  of  the  party.  The  reason  why  is 
not  far  to  see.  The  writ  by  which  an 
action  is  commenced  can  only  be  issued  on 
the  application  of  the  party,  and  on  such 
application  it  cannot  be  refused ;  it  is  quite 
within  the  control  of  the  party,  and  the 
Court  has  nothing  to  do  with  it.  The 
passage  cited  from  Jacob's  Law  Dictionary 
draws  a  distinction  between  original  and 
judicial  writs,  and  contains  a  positive  de- 
claration that  an  original  writ  is  not  a 
judicial  writ,  and  that  the  original  writ  is 
granted  before  the  suit  is  begun  to  begin 
the  same. 

In  Lord  Forchester*s  Case  (6),  in  which 
Lord  Mansfield  said  that  the  cases  there 
cited  were  not  applicable,  the  question, 
was  the  priority  of  the  commencement  of 
the  suit  which  is  the  act  of  the  party,  and 
that  statement  is  applicable  to  the  present 
writ  of  summons.  The  writ  of  summons 
which  has  been  substituted  for  original 
writs  is  within  the  rule  laid  down  by  Lord 
Mansfield.  I  think  therefore  that  we  can 
enquire  into  the  time  of  day  at  which  it 
was  issued. 

Next  as  to  the  point  upon  the  statute. 
It  is  an  ingenious  one,  and  comes  to  this, 
that  the  Act  of  1866  gave  a  form  of  oath 
and  contained  a  section  which  said  that 
anybody  who  voted  before  taking  such 
oath  should  be  subject  to  a  penalty  ;  that 
the  Act  of  1868  got  rid  of  the  oath  in  the 
Act  of  1866  and  substituted  another  form 
which  is  to  be  read  into  the  Act  of  1866, 
and  that  the  Legislature,  having  repealed 
the  section  of  the  Act  of  1866  as  to  the 
form  of  oath,  has  therefore  repealed  the 
oath  which  was  read  into  that  section. 

I  think  that  this  argument,  which  has 
obtained  some  colour  from  the  unusual 
way  in  which  the  Act  of  1868  has  been 
drawn,  fails  both  in  substance  and  in  form. 
It  cannot  be  contended  that  the  Act  of 
1866  stands  and  that  the  Act  of  1868 
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wonld  graminaticany  preserve  the  applicar 
tlon  of  the  penalty  sections  to  the  oath 
prescribed  in  the  Act  of  1866 ;  but  it  is 
admitted  that  the  oath  prescribed  by  the 
Act  of  1868  stands,  and  then  section  8  of 
that  Act  says  that  "  all  the  provisions  of 
the  said  Act  shall  apply  to  the  oath  .... 
sabstituted  by  this  section  in  the  same 
manner  as  if  that  form  of  oath  was  actu- 
ally inserted  in  each  of  the  said  Acts  in 
the  place  of  the  oath  for  which  it  is  sub- 
stituted." It  is  a  rule  of  law  that  the 
repeal  of  a  former  Act  does  not  of  itself 
repeal  provisions  which  have  been  incor- 
porated into  a  subsequent  Act,  and  it  is 
the  Act  of  1868  and  not  the  Act  of  1866 
which  ought  to  have  been  repealed.  But 
section  1  of  the  Act  of  1866  is  repealed 
by  the  Act  of  1868;  and  then  comes  this 
work  of  supererogation,  namely,  the  Act  of 
1875  repeals  that  section  as  to  the  form  of 
oath  thereby  prescribed — that  is,  the  form 
of  oath  prescribed  by  the  Act  of  1866.  I 
think  it  was  unnecessary  to  repeal  that 
section,  for  that  had  been  done  already  by 
the  Act  of  1868 ;  but  the  operation  of  the 
Act  of  1868  is  not  affected  by  this  sub- 
sequent repeal.  The  judgment  of  the  Divi- 
sional Court  ought  therefore  to  be  affirmed, 
but  not  upon  quite  the  same  line  of  argu- 
ment as  that  used  in  the  Court  below. 

Appeal  dismissed. 


Soliciton — W.  G.  Stuart,  for  plaintiff;  Lewis 
&  Lewis,  for  defenc^mt. 
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[IN  THE  COURT   OF  APPEAL.] 
^         .'^     >  MOBTON  17.    PALMER.* 

Lodger  or  Under-tenant — Lodgers*  Pro^ 
tectum  Act,  1871  (34  <fc  35  Vict.  c.  79). 

To  constitute  a  2}erson  a  lodger  so  as  to 
entitle  him  to  tJie  protection  of  tlie  Lodgers* 
Protection  Act,  1871,  against  a  levy  on  his 
goods  for  rent  due  from  his  immediaie 
landlord   to  tlie  superior  landlord,   there 

*  Coram  Brett,  L.J. ;  Cotton,  L.J. ;  and  Lind- 
ley,  L.J. 


fMist  he  evidence  of  the  retention  by  the 
immediate  landlord,  by  himself  or  his  ser- 
va/nts,  of  some  such  dominion  and  power 
over  the  house  which  he  svh4ets,  as  the 
master  of  a  house  let  in  lodgings  usually 
has  ;  although  it  is  not  absolutely  necessary 
that  the  immediaie  landlord  should  himself 
reside  on  tlie  premises  so  stdhlet  by  hi/m : — 
So  held  by  the  Court  of  Appeal, 

Action  for  illegal  distress. 

It  appeared  at  the  trial  before  Huddle- 
ston,  £.,  that  the  plaintiff  took,  in  1874, 
apartments  consLsting  of  nine  unfurnished 
rooms  from  a  man  called  Brooke  at  65^. 
per  annum,  payable  quarterly,  Brooke 
paying  rates  and  taxes.  Brooke  at  that 
time  occupied  the  ground  floor  as  a  shop, 
over  which  his  name  was  painted,  and 
also  the  basement,  in  which  he  slept. 
In  1878,  about  two  years  before  this 
action  was  brought,  Brooke  ceased  to 
live  in  the  house,  and  let  the  shop  and 
basement  to  a  man  called  Jacques,  whose 
name  was  painted  over  the  shop  as  well  as 
that  of  Brooke.  The  plaintiff  paid  his  rent 
regularly  to  Brooke  and  took  receipts  from 
him,  and  he  stated  that  Brooke  was  often 
seen  in  the  shop.  The  plaintiff  paid,  on 
the  30th  of  September,  1880,  to  Brooke's 
agent  a  quarter's  rent  then  due.  Brooke 
was  himself  lessee  of  the  house  in  question, 
and  on  the  4th  of  October,  1880,  the  defen- 
dant, as  agent  for  Brooke's  landlord,  dis- 
trained upon  the  plaintiff's  goods  for  one 
year's  rent  due  from  Brooke  to  his  landlord, 
and  it  was  in  respect  of  this  distress  that 
the  action  was  brought. 

The  plaintiff  thereupon  duly  made  a  de- 
claration, under  the  Lodgers'  Goods  Protec- 
tion Act,  1871  (1),  that  the  goods  so  seized 

(1)  34  &  36  Vict.  c.  79.  B.  1,  enacts  that,  "If 
any  superior  landlord  shall  levy  or  authorise  to 
be  levied  a  distress  on  any  furniture,  goods  or 
chattels  of  any  lodger  for  arrears  of  rent  due  to 
such  superior  landlord  by  his  immediate  tenant, 
such  lodger  may  serve  such  superior  landlord, 
or  the  bailiff  or  other  person  employed  by  him 
to  levy  such  distress,  with  a  declaration  in 
writing  made  by  such  lodger,  setting  forth  that 
such  immediate  tenant  has  no  right  of  property 
or  beneficial  interest  in  the  furniture,  goods  or 
chattels  so  distrained  or  threatened  to  be  dis- 
trained upon,  and  that  such  furniture,  goods  or 
chattels  are  the  property  or  in  the  lawful  pos- 
session of  such  lodger;  and  also  setting  forth 
whether  any  and  what  rent  is  due,  and  for  what 
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were  his  property  and  that  he  did  not  owe 
Brooke  any  rent ;  but  the  magistrate  de- 
clined to  interfere,  and  the  goods  were 
carried  away  and  sold.  The  learned  Judge 
left  it  to  the  jury  to  say  whether  the  plain- 
tiff was  a  lodger  or  not.  The  jury  found 
that  he  was,  and  judgment  was  given  for 
him. 

The  defendant  then  obtained  in  the  Court 
of  Appeal,  after  refusal  by  the  Divisional 
Court,  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  did  not 
direct  the  jury  that  the  plaintiff  was  not  a 
lodger  within  the  meaning  of  34  &  35  Vict. 
a  79,  and  that  he  should  have  directed  the 
jury  what  was  the  meaning  of  the  word 
"  lodger ''  as  used  in  that  statute ;  and  on 
the  ground  that  the  verdict  was  against  the 
weight  of  evidence. 

Safford,  for  the  plaintiff,  now  shewed 
cause. — The  jury  having  found  that  the 

period,  from  such  lodger  to  his  immediate  land- 
lord ;  and  such  lodger  may  pay  to  the  superior 
landlord  or  to  the  bailiff  or  other  person  em- 
ployed by  him  as  aforesaid  the  rent  (if  any) 
80  due  as  last  aforesaid,  or  so  much  thereof  as 
shall  be  sufficient  to  discharge  the  claim  of  such 
superior  landlord.  And  to  such  declaration  shall 
be  annexed  a  correct  inventory,  subscribed  by 
the  lodger,  of  the  furniture,  goods  and  chattels 
referred  to  in  the  declaration ;  and  if  any  lodger 
shall  make  or  subscribe  such  declaration  and 
inventory,  knowing  the  same  or  either  of  them 
to  be  untrue  in  any  material  particular,  he  shall 
be  deemed  guilty  of  a  misdemeanour." 

**If  any  superior  landlord,  or  any  bailiff  or 
other  person  employed  by  him,  shall,  after  being 
served  with  the  before-mentioned  declaration 
and  inventory,  and  after  the  lodger  shall  have 
paid  or  tendered  to  such  superior  landlord,  bailiff 
or  other  person  the  rent  (if  any)  which  by  the 
last  preceding  section  such  lodger  is  authorised 
to  pay,  levy  or  proceed  with  a  distress  on 
the  furniture,  goods  or  chattels  of  the  lodger, 
such  superior  landlord,  bailiff  or  other  person 
shall  be  deemed  guilty  of  an  illegal  distress,  and 
the  lodger  may  apply  to  a  Justice  of  the  peace 
for  an  order  for  the  restoration  to  him  of  such 
goods;  and  such  application  shall  be  heard 
before  a  stipendiary  magistrate,  or  before  two 
Justices  in  places  where  there  is  no  stipendiary 
magistrate,  and  such  magistrate  or  Justices  shall 
enquire  into  the  truth  of  such  declaration  and 
inventory,  and  shall  make  such  order  for  the 
recovery  of  the  goods  or  otherwise  as  to  him 
or  them  may  seem  just,  and  the  superior  land- 
lord shall  also  be  liable  to  an  action  at  law  at 
the  suit  of  the  lodger,  in  which  action  the  truth 
of  the  declaration  and  inventory  may  likewise 
be  enquired  into." 


plaintiff  was  a  lodger,  it  is  submitted  that 
he  is  thereby  entitled  to  the  protection  of 
the  Lodgers'  Protection  Act,  1871  (1).  The 
tests  given  in  the  registration  cases  do  not 
assist  in  the  construction  of  this  statute, 
for  in  those  cases  the  object  always  was  to 
shew  that  there  was  a  separate  holding. 
PhiUips  V.  Henson  (2)  shews  that  the  mere 
fact  of  a  person  being  an  under-tenant  is 
not  sufficient  to  prevent  his  being  a  lodger 
within  the  meaning  of  this  Act.  Dr. 
Johnson  defines  a  lodger  as  '^  one  who  lives 
in  rooms  hired  in  the  house  of  another." 

[Brett,  L.J. — ^In  PhiUipa  v.  Henaon  (2) 
the  intermediate  landlord  resided  on  the 
premises.] 

It  is  not  necessary  that  the  landlord 
should  live  in  the  house,  for  he  may  have 
more  than  one  house;  and  although  he  can 
himself  reside  but  in  one,  still  all  those  to 
whom  he  lets  rooms  are  his  lodgers.  The 
plaintiff  became  a  lodger  under  Brooke 
in  1874,  and  he  has  done  nothing  to 
alter  his  position,  nor  could  his  landlord 
alter  the  position  of  the  plaintiff  without 
his  knowledge  or  consent ;  and  his  position 
as  one  entitled  to  the  protection  of  the 
statute  cannot  be  affected  without  notice  to 
him. 

[Brett,  L.J. — That  may  be  so  as  be- 
tween the  plaintiff  and  Brooke,  but  it 
cannot  affect  the  superior  landlord.] 

To  make  a  person  an  under-tenant  it  is 
necessary  that  the  landlord  should  part 
with  the  legal  possession  of  the  whole 
house.  Doe  d,  Pitt  v.  Laming  (3)  shews 
that  letting  to  a  lodger  would  not  be  a 
breach  of  a  covenant  not  to  under-let. 

W.  Harrison  and  ForateVy  for  the  defen- 
dant, in  support. — It  is  not  necessary  to  im- 
pugn PhiUips  V.  Henson  (2),  but  the  view 
of  Grove,  J.,  that  there  is  no  distinction  be- 
tween an  under-tenant  and  a  lodger  cannot 
be  supported.  The  statute  (1)  provides  for 
the  case  of  a  lodger  but  does  not  mention 
under-tenants.  The  word  "lodger"  im- 
plies residence  or  control  by  the  landlord, 
whereas  for  two  years  the  plaintiff  and 
Jacques  have  been  the  only  two  persons 
occupying  the  house ;  a  lodger  may  be  de- 
scri  bed  as  one  who  has  a  temporary  residence. 
Maule,   J.,  defined  a  lodger  in  Toms  v. 

(2)  47  Law  J.  Rep.  C.P.  273;   Law  Rep.  3 
C.P.  D.  26. 

(3)  4  Campb.  73. 
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Lueketi  (4),  and  the  plaintiff  does  not  come 
within  that  definition.  There  is  no  reason 
why  the  nature  of  the  plaintiff's  occupation 
may  not  have  changed. 

[Brett,  L.J.,  referred  to  AUixn  r.  The 
Overseers  of  Liverpool  (6).] 

The  definition  of  BlacKDumy  J.,  there  is 
against  the  plaintiff,  who  hecame  an  under- 
tenant when  his  landlord  gave  up  all 
control  over  the  house,  since  he  neither 
resided  there  himself  nor  did  he  send  his 
servants  in.  TIiomp8<m  v.  Ward  (6), 
Brevoer  v.  McGowen  (7),  Smith  v.  Lancas- 
ter (8),  Monks  V.  Dykes  (9),  Cook  v.  Hum- 
ber  (10)  and  Stamper  v.  The  Overseers  of 
Sunderland  (11)  were  also  cited. 

Bretf,  L.  J. — I  am  of  opinion  that  this 
rule  for  a  new  trial  must  be  made  abso- 
lute. I  think  so  on  more  than  one  ground. 
I  think  that  the  direction  of  the  learned 
Judge  substantially  left  to  the  jury  the 
construction  of  the  statute ;  and  this  he 
could  not  do,  for  he  was  bound  to  under- 
take the  difficult  task  of  deciding  this 
moot  question  of  what  constitutes  a 
lodger ;  that  is  to  say,  he  was  bound  to  do 
so  to  the  extent  of  telling  the  jury  that  if 
they  took  one  view  of  the  facts  he  should 
then  direct  them  that  the  plaintiff  was  not 
a  lodger,  and  that  if  they  took  another 
view  of  the  facts  he  should  then  rule  that 
the  plaintiff  was  a  lodger.  I  think  that 
this  was  not  merely  a  non-direction,  but  a 
non-direction  which  misled  the  jury. 

Nor  do  I  think  that  the  verdict  was 
satisfactory  on  the  evidence ;  and  I  think 
that  there  must  be  a  new  trial,  because  I 
cannot  say  that  all  the  facts  are  so  clearly 
before  us  as  to  enable  us  to  enter  judgment 
under  rule  10  of  Order  XL. 

The  question  is  whether  the  goods  of  the 

(4)  6  Com.  B.  Rep.  23 ;  17  Law  J.  Rep.  C.P.  27. 
(6)  43  Law  J.  Rep.  M.C.  69 ;  Law  Rep.  9  Q.B. 
180. 

(6)  40  Law  J.  Rep.  C.P.  169 ;  Law  Rep.  6  C.P. 
327. 

(7)  39  Law  J.  Rep.  C.P.  30;  Law  Rep.  6  C.P. 
239. 

(8)  39  Law  J.  Rep.  C.P.  33 ;  Law  Rep.  5  C.P. 
246. 

(9)  4  Mee.  &  W.  667 ;  8  Law  J.  Rep.  Ezch.  73. 

(10)  11  Com.  B.  Rep.  N.S.  33;  31  Law  J.  Rep. 
C  P.  73. 

(11)  32  Law  J.  Rep.  M.C.  137 ;  Law  Rep.  3 
C.P.  388. 
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plaintiff  were  protected  against  seizure  by 
reason  of  the  provisions  of  the  statute  (1). 
The  statute  gives  protection  to  the  goods 
of  some  under-tenants,  but  not  of  all  under- 
tenants. At  common  law  a  landlord  is 
entitled,  if  rent  is  due,  to  seize  goods  on  the 
premises,  whosesoever  those  goods  may  be. 
Now  the  plaintiff  says  that  his  goods  are 
protected.  It  seems  to  me  that  the  plain- 
tiff vouches  the  protection  of  the  statute, 
and  that  the  ontis  of  proof  is  entirely  on 
the  plaintiff,  who  asserts  that,  he  is  a 
lodger.  The  statute  34  &  35  Vict.  c.  79 
provides  that  ''if  any  superior  landlord  shall 
levy  or  authorise  to  be  levied  a  distress  on 
any  furniture,  goods  or  chattels  of  any 
lodger  "  certain  steps  may  be  taken  by  the 
lodger.  The  question,  therefore,  is  whether 
the  levy  is  of  goods  which  are  goods  of  any 
lodger  at  the  time  of  the  levy  and  seizure, 
and  unless  a  person  in  the  position  of  the 
plaintiff  proves  that  he  was  at  that  moment 
a  lodger  he  fails  to  bring  himself  within 
the  protection  of  the  statute.  The  statute 
does  not  give  any  definition  of  a  lodger  ; 
but  I  am  of  opinion  that  the  word 
"  lodger  "  must  be  taken  to  mean  a  lodger 
according  to  the  understanding  of  that 
word  by  the  majority  of  persons  conver- 
sant with  the  modes  of  letting  and  occupy- 
ing houses  in  this  country  to  lodgers  and 
under-tenants.  The  Courts  have  at  various 
times  given  some  tests  which  help  to  decide 
whether  a  person  is  a  lodger  or  an  under- 
tenant. I  do  not  think  it  is  necessary  to 
give  now  an  exhaustive  definition  of  the 
word ''  lodger,"  but  it  is  clear  that  if  certain 
circumstances  exist,  then  a  person  cannot 
be  held  to  be  a  lodger.  I  will  refer  to  two 
tests  which  have  been  given.  The  first, 
given  by  Mr.  Justice  Maule,  in  Toms  v. 
LfAckett  (4),  contains  the  fundamental 
proposition,  which  is  as  follows :  ''  Where 
the  owner  of  a  house  takes  in  a  person  to 
reside  in  a  part  of  it,  though  such  person 
has  the  exclusive  possession  of  the  rooms 
appropriated  to  him,  and  the  uncontrolled 
right  of  ingress  and  egress,  yet,  if  the 
owner  retains  his  character  of  master  of 
the  house,  the  individual  so  occupying 
part  of  it  occupies  as  a  lodger  only." 

It  IB  clear,  therefore,  that  if  all  that  has 
been  done  is  for  the  owner  or  lessee  of  a 
house  to  give  a  man  the  house  to  live  in 
on  certain  terms,  that  man  may  be  a 
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tenant  or  an  under-tenant ;  but  it  cannot 
be  said  that  the  lessor  has  taken  him  in  to 
lodge  with  him.     It  does  not  follow  that  a 
man  who  has  been  taken  in  to  lodge  with 
another  should  live  at  the  table  or  sleep  in 
the  room  of  that  other.  He  may  very  well 
have  the  exclusive  use  of  part  of  the  house. 
A  further  test  was  given  by  Mr.  Justice 
Blackburn,   in   AUan    v.    The    Overseers 
of  Liverpool    (5),   where    he    said.    "A 
lodger    in    a     house,    although    he   has 
the  exclusive  use  of  rooms  in  the  house 
in    the    sense    that    nobody    else    is    to 
be    there,    and    though    his    goods    are 
stowed  there  " — by  which  I  understand  him 
to  mean  that  the  rooms  may  be  unfur- 
nished— "  yet  he  is  not  in  exclusive  occupa- 
tion in  that  sense,  because  the  landlord  is 
there,  for  the  purpose  of  being  able,  as 
landlords  commonly  do    in  the  case  of 
lodgings,  to  have  his  own  servants  to  look 
after  the  house  and  the  furniture,  and  has 
retained  to  himself  the  occupation '' — that  is, 
of  the  house — ''  though  he  has  agreed  to 
give  the  exclusive  occupation  " — ^that  is,  of 
the  rooms — **to  the  lodger."  It  follows,  as 
it  seems  to  me,  that  the  person  who  takes 
in  another  to  lodge  must  retain  power  in 
and  dominion  over    the    house,   as    the 
master  of  a  house  usually  does  in  this 
country.     It  is  not  absolutely  necessary 
that  he  should  live  in  or  sleep  in   the 
house :  he  may  live  elsewhere,  and   yet 
reserve  power  in  and  dominion  over  the 
house,  such  as  a  master  of  a  house  does 
in  this  country  usually  have.     If,  however, 
he  goes  away,  if  he  gives  up  all  power  of 
dealing  with  the  house  as  master,  then  I 
do  not  think  it  is  possible  to  say  that  he 
takes  another  person  in  to  lodge  with  him. 
The  question  here  is  whether,  at  the  mo- 
ment of   the  seizure,   the  plaintiff  was, 
within  such  definitions  as  these,  a  lodger 
lodging  with  Brooke ;    for  he  certainly 
never  was  a  lodger  with  any  other  person. 
I  will  assume  for  the  present  that  the 
plaintiff   did    at    one    time    lodge    with 
Brooke,  and  that  as  far  as  the  plaintiff  is 
concerned  he  did  nothing  to  put  an  end  to 
that  relation  between  him  and  Brooke ; 
but  without  doubt  there  is  evidence  that 
two  years  before  this  distress  was  levied 
something  took  place  without  the  consent, 
or  perhaps  the  knowledge,  of  the  plaintiff, 
which  altered  his  position  with  regard  to 


the  house ;  and  it  seems  to  me  that  if 
Brooke  did,  when  he  effected  that  altera- 
tion, give  up  to  Jacques  exclusive  posses- 
sion of  every  part  of  the  house,  and  all  the 
dominion  over  it,  so  that  he  could  have  as 
against  Jacques  no  power,  and  none  of  the 
authority  of  a  master  over  the  house,  then 
a  jury  ought  to  be  directed  that  the  plain- 
tiff was  not  at  the  time  of  the  seizure  a 
lodger  under  Brooke.  For  even  if  what 
took  place  was  done  without  the  consent 
of  the  plaintiff,  still  the  effect  is  the  same  : 
it  may  be  his  misfortune,  but  still  he 
would  not  be  a  lodger  under  Brooke.  If, 
as  between  Jacques  and  Brooke,  what  was 
done  did  not  amount  to  a  resignation  of 
power  or  dominion  such  as  I  have  indi- 
cated, then  I  am  of  opinion  that  although 
Brooke  was  no  longer  living  in  the  house, 
still  the  plaintiff  would  be  his  lodger.  It 
is  my  distinct  opinion  that  it  is  not  enough 
for  the  plaintiff  to  shew  that  Jacques  and 
Brooke  were  partners  in  a  business,  if 
Brooke  gave  up  to  Jacques  all  the  posses- 
sion of  and  control  over  the  house.  The 
question  is  as  to  the  rights  which  were 
reserved  by  Brooke.  Now  these  questions 
were  not  left  to  the  jury,  and  the  question 
which  was  left  was,  I  think,  so  left  as  to 
lead  the  jury  away  from  the  facts  of  the 
case,  and  to  invite  them  to  interpret  the 
statute,  which  it  was  not  their  province  to 
interpret. 

At  first  it  did  strike  one  as  hard 
on  the  plaintiff  that  his  position  should 
thus  be  altered  by  reason  of  the  acts  of 
other  persons,  over  whom  he  could  have 
no  control.  I  think,  however,  that  he 
had  some  means  of  knowledge,  and  that 
he  could,  when  he  found  that  the  use  of 
the  shop  at  all  events  was  being  changed 
and  the  name  altered,  have  said  to  Brooke 
that  the  contract  between  them  was  being 
broken,  that  dominion  over  the  house  was 
being  given  to  some  other  person,  that 
such  had  not  been  the  arrangement  be- 
tween them  when  he  took  the  rooms,  and 
that  he  should  not  remain.  He  was  en- 
titled to  say  that  he  contracted  to  live 
there  as  a  lodger,  and  that  Brooke  himself 
was  preventing  him  from  remaining  as  a 
lodger.  The  plaintiff,  however,  remained, 
so  that  the  hardship  does  not  appear  to  be 
gi*eat,  and  having  so  remained,  he  now 
vouches    the    statute    as    his    protection 
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against  the  common  law  tight  of  the 
superior  landlord.  I  am  of  opinion  that 
the  direction  to  the  jury  should  be  such  as 
I  have  stated ;  and  \i  in  such  a  case  a  jury 
should  on  such  a  direction  give  a  verdict 
in  opposition  to  proved  facts,  and  the  case 
should  come  to  this  Ck)urt  again,  then,  if 
the  evidence  were  clear  and  complete,  we 
should  be  able  to  give,  and  should  give, 
judgment  according  to  law,  and  pursuant 
to  the  power  given  to  this  Court  by 
Order  XL.  rule  10. 

Cotton,  L.  J. — I  agree  that  this  verdict 
cannot  stand.  The  statute  which  is  under 
discussion  points  out  what  a  person  in  the 
position  of  a  lodger  must  do  at  the  time  of 
the  distress  being  levied  :  he  must  make 
out  that  he  is  at  the  time  of  the  seizure  a 
lodger.  It  is  difficult  to  give  an  exhaustive 
definition  of  a  lodger,  but  I  think  that  a 
lodger  is  a  man  living  in  a  house  owned 
by  or  leased  by  another  person,  and  to 
some  extent  living  there  with  that  other 
person.  Can  it  be  said  that  the  plaintiff  was 
living  with  Brooke  1  The  definition  of  Mr. 
Justice  Maule,  already  dted,  shews  that  the 
person  who  takes  in  a  lodger  must  retain 
dominion  over  the  house  in  some  sense  as 
master  of  the  house.  But  there  was  no 
eyidenoe  that  there  was  in  thi?  case  the 
relation  of  a  lodger  at  the  time  of  the 
levying  of  the  distress ;  there  was  no  evi- 
dence that  Brooke  retained  control  over 
the  house  as  master  of  it  at  the  time  of  the 
seizure.  The  other  members  of  the  Court 
think  that  there  should  be  a  new  trial. 
If  I  were  sitting  alone,  and  had  to  decide 
this  case,  I  should  think  that  we  ought  to 
give  judgment  for  the  defendant,  pursuant 
to  the  provisions  of  Order  XL.  rule  10, 
on  the  ground  that  the  plaintiff  had  not 
given  evidence  which  would  bring  him 
within  the  protection  of  the  statute ;  for 
that  statute  deprives  the  superior  landlord 
of  his  common  law  right,  and  it  is  for  the 
plaintiff  to  prove  that  he  comes  within  the 
statute.  Ab^  however,  there  will  be  a  new 
trial,  I  agree  with  Lord  Justice  Brett,  that 
the  plaintiff  must  shew  that  Brooke  retained 
dominion  over  the  house ;  and  I  must  add 
that  I  do  not  think  that  will  be  shewn,  by 
merely  shewing  that  some  rights  under 
the  lease  still  remained  in  him.  He  must 
go  further,  and  shew  that  at  the  time  of 
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the  levy  there  was  in  Brooke  a  present 
right  to  interfere  as  master  of  the  house, 
and  not  merely  some  future  right  not 
existing  at  the  time  in  question.  I  will 
assume  that  the  plaintiff  was  originally  a 
lodger  under  Brooke,  but  I  do  not  decide 
that  now.  One  other  point  may  be  ad- 
verted to,  and  that  is  the  hardship  alleged 
to  be  imposed  on  the  plaintiff.'  We  ought, 
however,  to  consider  not  only  the  position 
of  the  plaintiff,  but  that  also  of  the  land- 
lord ;  and  I  am  of  opinion  that  the  plain- 
tiff has  no  cause  of  complaint  against  the 
superior  landlord  unless  he  is  a  lodger. 
Now  the  question  whether  he  is  or  is  not 
a  lodger  depends  not  only  on  the  contract 
between  him  and  Brooke,  but  also  on  the 
particular  facts  of  the  case,  and  on  the 
proof  that  his  immediate  landlord  retained 
control  over  the  house  as  a  master.  For 
if  the  contract  between  the  plaintiff  and 
Brooke  were  that  the  plaintiff  was  to  be  a 
lodger  under  Brooke,  still  if  Brooke  has  * 
done  something  which  has  altered  that 
relation,  it  does  not  follow  that  the  plain* 
tiff  has  a  right  to  protection  against  the 
superior  landloi*d;  he  may,  for  aught  I 
know,  have  a  right  against  Brooke,  but 
that  does  not  shew  that  he  is  protected 
against  the  right  of  the  superior  landlord 
to  distrain.  I  therefore  ^nk  that  this 
rule  must  be  made  absolute. 

LiNDLEY,  L.J. — I  agree  that  there  must 
be  a  new  trial  in  this  case.  I  do  not  think 
the  facts  are  sufficiently  clear  to  enable  us 
to  give  judgment  under  Order  XL. 
rule  10.  To  entitle  the  plaintiff  to  the 
protection  claimed,  he  must  shew  that 
he  was  a  lodger  at  the  time  of  the 
seizure,  and  the  onus  of  this  lies  on 
him.  The  statute  has  not  defined  '<a 
lodger,"  it  has  assumed  that  the  word 
has  an  understood  meaning,  and  yet  the 
word  is  so  indefinite  that  differences  of 
opinion  may  well  arise,  and  difficulties  not 
easy  to  adjust  may  occur ;  for  some  cases 
come  so  near  the  Une  that  this  must  be  so. 
The  phrase  ''  a  lodger  "  denotes  a  personal 
relation  of  some  one  lodging  somewhere 
with  somebody ;  a  lodger  Offers  from  a 
tenant  in  many  ways,  and  different  rights 
may  well  arise  in  the  case  of  each.  I  think 
*that  the  jury  was  not  in  this  case  suffi- 
ciently gmded  as  tQ  the  meaning  of  th^ 
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phrase,  and  I  agree  with  Lord  Justice  Cot- 
ton that  the  question  as  to  whether  the  plain- 
tiff was  a  lodger  must  depend  both  on  the 
contract  between  him  and  Brooke,  and  also 
on  the  facts  proved  in  the  case.  He  may 
have  once  been  and  yet  have  ceased  to  be 
a  lodger — Brooke  may  have  ceased  to  have 
that  dominion  and  control  over  the  house 
which  he  once  had,  and,  if  so,  the  necessary 
personal  relation  may  have  ceased,  and 
the  plaintiff  may  have  been  converted  from 
being  a  lodger  into  a  tenant ;  but  as  we  do 
not  know  the  facts  as  to  that,  I  agree 
that  this  rule  must  be  made  absolute. 

Jiule  absohUe, 


Solicitors — A.  J.  Bristow,*  for  plaintiff ;  Inder- 
manr  and  Clark,  for  defendant. 


1881 
Nov 


[IN  THE  COURT  OP  APPEAL.] 
HABTMONT  V.    FOSTER.* 


81.     1 
.  24.  / 


Practice — Appeal —  Interpleader  —  Ap- 
peal on  Costs  —  Judicature  Act,  1873, 
,.  i9— Rules  of  Court,  Order  I.  rule  2. 

T?ie  provision  in  section  49  of  the 
Judicature  Act,  1873,  that  no  order  of  the 
Court  or  of  any  Judge  thereof  as  to  costs 
only  shaU  he  subject  to  any  appeal,  except 
by  leave,  applies  to  orders  made  in  vnter^ 
pleader  proceedings  as  well  a«  to  orders  in 
other  proceedings  in  the  High  Court : — So 
held  6y  the  Court  of  Appeal, 

Interpleader. 

At  the  trial  of  an  interpleader  issue,  in 
which  Hartmont  the  claimant  was  the 
plaintiff,  and  Foster  the  execution  creditor 
was  the  defendant,  Hawkins,  J.,  directed 
a  verdict  for  the  plaintiff.  The  defendant 
afterwards  took  out  a  summons  at  cham- 
bers calling  on  the  plaintiff  to  shew  cause 
why  he  should  not  pay  to  the  defendant 
his  costs.  This  summons  came  on  before 
Cave,  J.,  and  was  by  him  referred  to 
Hawkins,  J.     The  parties  accordingly  ap- 

*  Chram  Brett,  L.J. ;  Cotton,  L.J. ;  and  Lind- 
ley,  L.J. 


peared  before  Hawkins,  J.,  at  Westminster, 
when  the  learned  Judge  made  an  order 
directing  the  successful  plaintiff  to  pay  to 
the  defendant  all  his  costs,  and  also  to  the 
sheriff  all  his  costs. 

The  plaintiff  appealed  to  the  Queen's 
Bench  Division,  where  his  appeal  was  dis- 
missed, on  the  ground  that  the  Court  had 
no  jurisdiction  to  entertain  the  appeal. 
No  leave  to  appeal  was  given. 

The  plaintiff  appealed. 

Cock,  for  the  appellant. — The  Divi- 
sional Court  considered  that  as  this  was 
an  order  relating  to  costs  only,  there 
was  no  jurisdiction  to  hear  any  appeal 
from  it;  but  it  is  submitted  that  pro- 
ceedings in  interpleader  are  not  subject  to 
the  provisions  of  section  49  of  the  Judica- 
ture Act,  1873  (1),  which  enacts  that  no 
appeal  shall  be  allowed  on  questions  of 
costs  only,  for  Hamdyn  v.  Betteley  (2) 
shews  that  proceedings  in  interpleader,  and 
all  the  incidents  thereof,  are  excepted  by 
the  effect  of  the  Rules  of  Court,  Order  I. 
rule  2  (3),  from  the  operation  of  the 
Judicature  Act,  and  costs  are  one  of  the 
incidents  of  an  interpleader.  The  Judica- 
ture Act  has  not  affected  proceedings  in 
interpleader  at  all — Dodds  v.  Slieplierd  (4k) ; 
so  that  the  old  practice  remains,  and  by 
that  there  was  an  appeal  on  questions  of 
costs  in  interpleader — Teggin  v.  Lamqford 
(5). 

[Bbett,  L.J. — The  enactment   in  sec- 

(1)  The  Judicature  Act,  1873,  s.  49:  "No 
order  made  by  the  High  Court  of  Justice  or  any 
Judge  thereof,  by  the  consent  of  parties  or  as  to 
costs  only,  which  by  law  are  left  to  the  discre- 
tion of  the  Court,  shall  be  subject  to  any  appeal 
except  by  leave  of  the  Court  or  Judge  making 
such  order." 

(2)  60  Law  J.  Rep.  C.P.  1 ;  Law  Rep.  6  Q.B.D. 
63. 

(3)  Rules  of  Court,  Order  I.  rule  2  :  "  With 
respect  to  interpleader  the  procedure  and  prac- 
tice now  used  by  Courts  of  common  law  under 
the  Interpleader  Acts  (1  &  2  Will.  4.  c.  58,  and 
23  &  24  Yict.  c.  126)  shall  apply  to  all  actions 
and  all  the  divisions  of  the  High  Court  of  Jus- 
tice, and  the  application  by  a  defendant  shall 
be  made  at  any  time  after  being  served  with  a 
writ  of  summons,  and  before  delivering  a 
defence." 

(4)  45  Law  J.  Rep.  Exch.  457 ;  Law  Rep.  1 
Ex.  D.  75. 

(6)  10  Mee.  &  W.  556 ;  12  Law  J.  Rep.  Exch. 
76, 
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tion  49  of  the  Judlcatare  Act  is  express : 
oan  the  rule  limit  it  f ] 

The  rules  were  nuBule  under  the  Act, 
and  have  the  force  of  a  statute.  Section  50 
of  the  Judicature  Act  is  as  general  as  sec- 
tion 49  y  and  gives  expressly  an  appeal 
from  all  orders  made  at  chambers ;  and  yet 
section  50  has  been  held  not  to  apply  to 
interpleader — Dodds  v.  Shepherd  (4). 

[Brbtt,  L,J. — ^In  Teggin  v.  Langford 
(5)  the  order  as  to  costs  was  not  made 
against  one  of  the  parties.] 

That  does  not  appear  to  be  the  ground 
of  the  decision,  nor  was  that  point  taken. 

[Brbtt,  L.J. — Dodds  v.  Shepherd  (4) 
shews  that  section  50  of  the  tfudicature 
Act,  1873,  does  not  repeal  section  17  of  the 
Common  Law  Procedure  Act,  1860.  Does 
it  do  more  1  Cotton,  L.J. — Is  there  any 
authority  that  orders  as  to  costs  in  cases 
in  which  a  Judge  had  a  discretion  were 
ever  the  subject  of  an  appeal )] 

Teggin  v.  Langford  (5)  is  such  a  case ; 
and  if  there  was  a  right  to  appeal  on  costs 
in  interpleader  before  the  Judicature  Act, 
then  that  right  has  been  preserved,  for  the 
effect  of  Hamlyn  v.  Betteley  (2)  is  that 
proceedings  in  interpleader  are  altogether 
outside  the  Judicature  Act,  so  that  as  the 
Interpleader  Statute  gave  an  appeal  from 
an  order  made  by  a  single  Judge,  and 
as  this  is  such  an  order,  this  appeed  still 
lies. 

[Brett,  L.  J. — ^Does  not  an  independent 
general  stotute  forbid  such  an  appeal  t] 

Further,  Hawkins,  J.,  had  no  jurisdic- 
tion to  make  this  order ;  the  interpleader 
issue  was  directed  at  chambers  by  another- 
learned  Judge,  and  Hawkins,  J.,  sitting 
elsewhere  than  at  chambers,  could  not 
make  any  order  in  the  matter ;  the  sum- 
mons was  brought  before  Cave,  J.,  and  he 
could  not  refer  it  to  Hawkins,  J.,  without 
the  consent  of  the  parties. 

[Brett,  L.J. — Did  not  Hawkins,  J., 
take  it  as  at  chambers  1] 

The  respondent  did  not  appear. 

•  Brett,  L.  J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  I  will  first 
consider  the  question  whether  Hawkins, 
J.,  had  jurisdiction  to  make  this  order. 
I  am  of  opinion  that  when  he  made  it  he 
was  sitting  not  as  a  Judge  sitting  in  Court, 
bat  as  a  Judge  sitting  to  hear  and  deter- 
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mine  summonses,  such  as  are  heard  before 
a  Judge  at  chambers ;  and  the  phrase  "  a 
Judge  at  chambers"  does  not  mean  a 
Judge  sitting  in  a  particular  room,  but  a 
Judge  sitting,  not  necessarily  in  open 
Court,  as  Judges  generally  sit,  to  take 
certain  kinds  of  applications  in  a  cer- 
tain recognised  way.  This  summons  was 
taken  out  in  the  regular  way,  and  came 
before  the  Judge  at  chambers ;  it  was  then 
in  fJEbct  and  substance  referred  by  him  to 
Hawkins,  J.,  and  having  been  so  referred, 
it  was  taken  before  that  learned  Judge  as 
before  a  Judge  at  chambers,  although  he 
happened  to  be  sitting  at  Westminster. 
The  summons  is  headed  before  him  "at 
chambers,"  and  he  made  the  order  as  a 
Judge  at  chambers,  so  that  he  had  juris- 
diction to  make  it. 

The  order  so  made  is  an  order  in  an  in- 
terpleader proceeding,  and  relates  to  the 
costs  of  that  interpleader  as  between  the 
parties  to  it.  From  this  order  an  appeal 
was  brought  to  the  Divisional  Court, 
and  that  Court  decided  that  no  appeal 
could  be  brought  in  such  a  case.  Now  it 
has  been  admitted  that  if  the  order  had 
been  an  order  as  to  costs  in  any  proceed- 
ing except  an  interpleader  no  appeal  could 
be  brought;  but  it  is  said  that  because 
these  proceedings  are  proceedings  in  inter- 
pleader therefore  there  is  a  right  of  appeal. 
It  is  said  that  this  is  so  by  virtue  of 
Order  I.  rule  2  of  the  Rules  of  Court  (3). 
Tliat  Order  provides  that  "  with  respect  to 
interpleader  the  procedure  and  practice 
now  used  by  Courts  of  common  law  under 
the  Interpleader  Acts  (\  k  2  Will.  4. 
c.  58,  and  23  k  24  Vict.  c.  126)  shall 
apply  to  all  actions  and  all  the  divisions 
of  the  High  Court  of  Justice,  and  the  ap- 
plication by  a  defendant  shall  be  made  at 
any  time  after  being  served  with  a  writ  of 
summons,  and  before  delivering  a  de- 
fence." 

It  is  therefore  urged  that  this  rule  en- 
ables the  Divisional  Com-ts  to  hear  an  ap- 
peal from  an  order  of  a  Judge  at  chambera 
made  in  interpleader  proceedings,  where 
that  order  relates  only  to  a  question  of 
costs.  It  is  clearly  for  the  party  who 
alleges  that  this  is  so  to  shew  that  it  was 
the  practice  and  procedure  at  common  law 
before  the  passing  of  the  Judicature  Act 
to  entertain  an  appeal  from  chambers  in 
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interpleader  proceedings  in  cases  in  which 
the  order,  the  subject  of  the  appeal,  dealt 
with  the  question  of  costs  alone.  It  is 
urged  that  the  case  of  Teggin  v.  Langford 
(5)  shews  that  the  practice  was  to  entertain 
such  appeals ;  but  although  we  asked  for 
a  case  in  which,  prior  to  the  Judicature 
Acts,  the  Court  had  entertained  an  appeal 
from  an  order  made  at  chambers  as  to  the 
costs  between  the  parties  in  interpleader 
proceedings,  no  such  case  could  be  cited  to 
us.  To  hear  such  an  appeal  would  be  con- 
trary to  the  general  practice  of  the  Court  in 
matters  other  than  interpleader,  so  that  it  is 
certain  that  the  case  would  have  been  found 
in  the  books  if  any  such  authority  had  ex- 
isted. K  the  point  had  been  decided  in 
Teggin  v.  Langford  (5),  still  that  decision 
would  be  subject  to  review  in  this  Court ; 
and  I  may  add  that  one  case  cannot  be  said 
to  establish  a  practice.  But  I  am  further  of 
opinion  that  that  case  does  not  support 
the  contention  of  the  appellant.  There 
was  there  an  appeal  from  an  order  made 
with  regard  to  interpleader  proceedings; 
but  the  appeal  did  not  depend  on  the  in- 
terpleader proceedings  or  on  the  Statute  of 
Interpleader :  it  was  an  appeal  as  to  the  way 
in  which  the  jurisdiction  of  the  Court  over 
an  attorney — ^that  is,  over  one  of  its  officers 
— had  been  exercised,  so  that  an  appeal 
would  lie,  for  the  case  in  no  way  fell  with- 
in the  rule  as  to  appeals  not  being  allowed 
on  a  question  of  costs  only ;  so  that  case 
does  not  support  the  proposition  for  which 
it  was  dted.  I  am  therefore  of  opinion 
that  the  provisions  of  Order  I.  rule  2  (3) 
do  not  enable  the  Court  to  hear  the  appeal 
in  this  case ;  but  even  if  that  rule  did  ap- 
pear to  have  the  effect  of  enabling  us  to  do 
so,  I  think  we  ought  not  to  construe  it  so 
as  to  contradict  the  express  enactment  of 
section  49  of  the  Judicature  Act,  1873  (1), 
which  expressly  provides  that  no  order  as 
to  costs  only  shall  without  leave  be  subject 
to  appeal.  It  seems  to  me  that  to  hold 
that  an  order  as  to  costs  in  interpleader 
proceedings  may  be  the  subject  of  an 
appeal,  would  be  to  contradict  this 
provision  in  one  instance,  and  that 
as  the  words  of  the  section  include 
all  cases — those  in  interpleader  pro- 
ceedings as  well  as  all  other  cases — there- 
fore the  principle  that  no  order  as  to  costs 
only  is  to  be  the  subject  of  an  appeal  must 


cover  and  include  an  order  in  interpleader 
proceedings.  I  think  it  would  be  strange 
if  this  were  not  so,  for  it  would  be  strange 
if  an  appeal  as  to  costs  lay  in  interpleader 
proceedings,  where  the  costs  are  generally 
small  and  did  not  lie  in  other  cases  where 
the  costs  are  often  very  large.  I  would 
add  that  the  case  of  Harrdyn  v.  Bettdey  (2) 
does  not  interfere  with  our  judgment 
in  this  case;  that  was  an  appeal  on  a 
question  of  procedure  under  the  Inter- 
pleader Statute,  and  the  judgment  dealt 
with  what  was  allowed  by  that  statute  and 
the  order  made  thereunder,  whereas  the 
present  case  is  in  no  way  concerned  with 
that  statute,  but  is  simply  an  appeal  from 
an  order  as  to  costs  only. 

Cotton,  L.  J. — I  agree  with  Lord  Justice 
Brett  on  both  points,  and  am  of  opinion  that 
this  appeal  must  &dl.  I  would  only  add  that 
Dodda  V.  Shepherd  (4)  does  not  conflict 
with  this  judgment,  nor  is  it  inconsistent 
with  it.  In  that  case  there  was  a  special 
previous  enactment,  and  a  general  rule; 
and  in  the  case  before  us  there  is  a  paiv 
ticular  rule  of  practice  which  cannot  be 
allowed  to  rep^  the  previous  express 
enactment  that  no  appeal  shall  be  allowed 
on  costs  only.  I  also  agree  that  there  is 
no  authority  to  shew  that  orders  as  to 
costs  only  were  ever  the  subject  of  an  ap- 
peal. 

LiNDLET,  L.  J. — 1  am  of  the  same  opinion. 
K  there  were  any  inconsistency  between 
the  rule  and  the  Act,  then  the  rule  must 
yield.  As  to  the  jurisdiction  of  Mr.  Justice 
Hawkins  to  make  this  order,  I  would  say 
that  it  would  be  very  inconvenient  if  one 
Judge  at  chambers  could  not  refer  cases  to 
another  Judge;  we  all  know  it  is  con- 
stantly done,  and  no  objection  to  the 
jurisdiction  of  the  Judge  can  arise  from 
such  a  practice. 

Appeal  dt8mi89ed. 


Solicitors— Lumley  &  Lumley,  for  the  appek 

lant. 
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[IN  THE  COURT  OF  APPEAL.] 

fBOBERTS      V,      DEATH.        CASTLE 

(garnishee)  ;     wells      and 
WIFE  (claimants),* 

Practice — Attachment  of  Debt — Tru^t 
Money — Absence  of  Suggestion  by  Gar- 
nishee— Equitahle  Jurisdiction  o/ Judge — 
Order  XLV.  rules  6  and  7. 

Where,  in  garnishee  proceedings,  there  is 
reasonable  suspicion  thai  money  sought  to 
be  attached  does  not  belong  to  the  judgment 
debtor  f  hit  is  trust  money,  the  Judge  has 
jurisdiction  over  the  maUer  (even  though 
no  suggestion  has  been  made  by  the  gar- 
nishee under  Order  XLY,  rule  6,  that  the 
money  belongs  to  some  third  person),  and 
can  order  an  issue  to  be  tried  whether  or 
not  the  money  is  trust  money. 

The  Judge  also  has  power,  under  Order 
XLV,  rule  7,  to  make  such  an  order. 
(Per  Cotton,  L.  J.,  and  Lindley,  L.  J.) 

Appeal  from  the  decision  of  a  Master 
refusing  to  direct  a  sum  of  40/.  6s,, 
which  had  been  paid  by  Cast]e  to  the 
judgment  creditor,  Boberts,  under  a  gar- 
nishee order,  to  be  paid  into  Court  to 
abide  the  event  of  an  issue  whether  that 
sum  belonged  to  Death,  the  judgment 
debtor,  or  was  trust  money  to  which  the 
claimants  were  entitled. 

The  following  facts  were  stated  in  the 
affidavits  used  in  support  of  the  appeal : — 

In  May,  1879,  Boberts  obtained  judg- 
ment against  Death  personally  for  a  sum 
of  57/.  14*.  M,  In  April,  1881,  Death, 
in  his  own  name,  but  really,  as  it  was 
suggested,  as  trusted  for  Mrs.  Wells 
under  a  deed  of  settlement  drawn  up  by 
Castle,  who  was  a  solicitor,  recovered 
judgment  against  him  for  a  sum  of  40/.  6«. 
debt  and  costs.  On  the  23rd  of  May, 
1881,  a  garnishee  order  nisi  was  taken 
out  by  Roberts  to  attach  all  debts  due 
from  Castle  to  Death.  The  Master  made 
the  order  absolute,  in  the  absence  of  any 
suggestion  by  Castle,  under  Order  XLY. 
rule  6(1),  that  the  money  sought  to  be 

*  Coram  Brett,  L.J. ;  Cotton,  L.J. ;  and 
Lindley,  L.J. 

(I)  By  Order  XLV.  rule  6,  "Whenever  in  pro- 
ceedings to  obtain  an  attachment  of  debts  it 
is  suggested  by  the  garnishee  that  the  debt 
sought  to  be  attached  belongs  to  some  third 


attached  belonged  to  a  trust  fund,  although 
notice  of  Mrs.  Wells'  claim  had  been  given 
both  to  Boberts  and  Castle. 

The  claimants  then  took  out  a  sum- 
mons before  the  Master  to  rescind  or  vary 
the  order  so  made  by  directing  the  money 
to  be  paid  into  Court  to  abide  the  event 
of  an  issue  whether  it  was  trust  money  or 
not;  but  this  was  dismissed,  and  subse- 
quently the  Judge  at  chambers  and  the 
Divisional  Court  affirmed  that  decision. 

The  claimants  appealed. 

Home  Payne^  for  the  claimants. — 
This  money  is  trust  money,  and  cannot, 
therefore,  be  attached.  Even  if  the  case 
is  not  within  rule  6,  in  the  absence  of  any 
suggestion  by  the  garnishee  that  the  sum 
sought  to  be  attached  belongs  to  some 
third  person,  yet  it  is  within  rule  7  (2) ; 
and  the  Coui*t  has  a  right  at  any  time  to 
hear  a  person  who  comes  forward  and 
makes  such  a  claim  as  the  present  one. 
The  cestui  que  trust  was  entitled  to  have 
been  heard  by  the  Master  in  the  first 
instance. 

Cyril  Dodd,  for  the  judgment  creditor. 
— Bule  6  does  not  apply  here,  for  the 
suggestion  was  not  made  by  the  garnishee 
but  by  some  other  person  who  had  not 
been  made  a  party  to  the  garnishee  pro- 
ceedings. The  words  in  rule  7 — "  After 
hearing  the  allegations  of  such  third  per- 
son under  such  order  " — refer  only  to  the 
person  who,  at  the  suggestion  of  the 
garnishee,  has  been  brought  in  by  an 
order  made  under  rule  6,  and  the  Master 
had  no  power  under  rule  7  to  vary  the 
order. 

Hammond-Chambers,  for  the  garnishee. 

person,  or  that  any  third  person  has  a  lien  or 
charge  upon  it,  the  Court  or  Judge  may  order 
such  third  person  to  appear  and  state  the 
nature  and  particulars  of  nis  claim  upon  such 
debt." 

(2)  By  rule  7*  "  After  hearing  the  allegations 
of  such  third  person  under  such  order,  and  of 
any  other  person  whom  by  the  same  or  any 
subsequent  order  the  Court  or  Judge  may 
order  to  appear,  .  .  .  the  Court  or  Judge  may 
order  execution  to  issue  to  levy  the  amount 
due  from  such  garnishee,  or  any  issue  or  ques- 
tion to  be  tried  or  determined  according  to  the 
preceding  rules  of  this  Order,  and  may  bar  the 
claim  of  such  third  person,  or  make  such  other 
order  as  such  Court  or  the  Judge  shall  think 
fit.  .  .  .** 
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Brett,  L.J. — ^The  sum  in  dispute  is  so 
small  that  I  would  not  have  interfered  if 
the  question  of  law  and  practice  raised 
were  not  one  of  general  importance  that 
might  have  the  greatest  possible  conse- 
quences in  other  cases.  We  must,  there- 
fore, decide  the  point  of  law.  The  case 
stands  thus :  Koberts  obtains  judgment 
against  Death  and  becomes  his  judgment 
creditor.  Death — as  nominal  plaintiff, 
but  in  reality,  as  it  has  been  suggested 
(and  there  is  some  plausible  ground  for 
that  suggestion),  as  trustee  for  Mrs.  Wells 
— obtains  judgment  in  his  own  name 
against  Castle.  Roberts  then  takes  out  a 
garnishee  order  to  attach  the  judgment 
debt  due  from  Castle  to  Death.  Under 
these  circumstances  it  seems  to  me  that 
Castle  might  have  made  the  suggestion 
contained  in  Order  XLV.  rule  6,  but  he 
did  not  do  so.  The  order  is  made  abso- 
lute with,  as  it  seems  to  me,  the  know- 
ledge of  both  Castle  and  Boberts  that 
there  was  a  claim  made  by  Mrs.  Wells 
that  the  judgment  was  obtained  by  Death 
as  trustee  for  her.  No  such  suggestion 
having  been  made,  the  Master  held  that 
the  case  was  not  brought  within  rule  6, 
and  that  he  had  no  power  to  prevent  the 
order  being  made  absolute.  I  agree  with 
the  Master  that  the  case  was  not  brought 
within  rule  6  ;  and  I  further  agree  that  it 
was  not  within  rule  7,  because  no  order 
had  been  made  that  the  third  party 
should  appear.  The  question  therefore 
is,  whether,  these  premises  being  granted, 
the  Master  was  right  in  thinking  that  he 
could  not  prevent  the  order  being  made 
under  some  other  rule  of  law  or  practice. 
In  my  opinion  he  could.  The  order 
sought  to  be  obtained  under  the  garnishee 
proceedings  was  an  order  that  a  man  who 
had  obtained  judgment  really  as  trustee 
should  pay  over  money  so  obtained  to  a 
creditor  who  had  really  no  right  to  it. 
The  money  is  the  money  of  the  cestui  que 
trust ;  but  it  is  said  that,  as  the  garnishee 
made  no  suggestion  to  that  effect,  the 
cestui  que  Prust  cannot  make  it,  and  that 
such  an  injustice  is  to  be  perpetrated  by 
order  of  the  Court.  I  cannot  believe 
that  such  is  the  law.  The  rules  are 
copied  from  sections  29  and  30  of  the 
Common  Law  Procedure  Act,  1860  (23  <fe 
24  Vict.  c.  136),  passed  at  a  time  when 


the  common  law  Courts  could  not  give  a 
remedy,  although  the  Courts  of  equity 
could.  This  order  would,  under  the 
garnishee  proceedings,  be  made  absolute 
by  a  Master  acting  for  a  Judge  sitting  in 
a  Court  of  equity.  He  would,  therefore, 
have  an  equitable  jurisdiction,  and  a 
Court  of  equity  would  never  have  made 
an  order  that  money  belonging  to  a  cestui 
que  trust  should  be  paid  away  to  a  person 
not  entitled  to  it.  The  Court  will  not  be 
a  party  to  such  an  injustice,  although  the 
suggestion  cannot  be  made  by  the  cestui 
que  trust  under  rules  6  and  7.  It  seems 
to  me  that  the  Court  would  listen  to  a  party 
coming  forward  either  upon  the  issue  of 
the  garnishee  order  or  upon  a  summons 
subsequently  taken  out  in  time,  and 
would  order  the  money  to  be  paid  over  to 
the  claimant  if  the  fact  was  clear  that  it 
was  trust  money,  and  would  decline  to 
make  the  garnishee  order  absolute  if  the 
facts  as  to  whether  the  -money  was  trust 
money  or  not  were  in  dispute.  If  there 
were  no  colour  for  the  suggestion  that  it 
was  trust  money,  the  garnishee  order 
ought  not  to  be  interfered  with ;  but  if 
there  is  colour,  as  it  seems  to  me  there  is 
in  this  case,  then  the  only  reasonable 
order  to  be  made  is  one  substantially  in 
the  terms  of  the  summons  taken  out  on 
behalf  of  Mrs.  Wells— that  Roberts,  to 
whom  this  money  was  paid  with  full 
notice  of  this  claim,  must  pay  it  into 
Court  to  abide  the  event  of  the  enquiry 
whether  it  is  trust  money  or  not ;  for  the 
cestui  que  trust  has  a  right  to  have  that 
question  determined.  The  point  of  law 
and  practice,  therefore,  is  that,  where  in 
garnishee  proceedings  the  money  is  trust 
money,  or  there  is  a  reasonable  suspicion 
that  it  is  trust  money,  the  cestui  que 
trust  has  a  right  under  equitable  proce- 
dure to  come  forward,  provided  he  does 
so  in  time,  and  to  object  to  an  order  ab- 
solute being  made;  and  he  is  not  to  be 
damaged  by  such  an  order  merely  because 
the  garnishee  will  not  act. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  question  really  is,  whether  the  Judge 
ought  not  to  withhold  his  hand  and  to 
refuse  to  make  an  order  to  attach  money 
where  he  is  informed  that  it  is  not 
money  proper  to  be  taken  to  satisfy  the 
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jadgment  debt.  The  money  here  is  trust 
money,  and  there  is  obviously  an  equity, 
as  in  the  case  where  goods  in  the  hands 
of  a  trustee  are  not  allowed  by  the 
Court  to  be  taken  in  execution.  It  is 
said  there  was  a  difficulty  in  calling  upon 
the  Judge  not  to  make  the  order,  because 
no  suggestion  had  been  made  by  the  gar- 
nishee in  accordance  with  rule  6.  I  do 
not  think  the  case  is  within  that  rule, 
which  applies  only  where  the  garnishee, 
for  his  own  protection,  suggests  that  a 
third  person  shall  be  cited.  I  am  not 
satisfied  it  is  not  within  the  words  of 
rule  7 — "  and  of  any  other  person  whom, 
by  the  same  or  any  subsequent  order,  the 
CJourt  or  Judge  may  order  to  appear  " — 
which  clearly  seem  to  give  the  Court  or 
Judge  power  to  cite  any  other  person, 
although  the  garnishee  has  made  no  sug- 
gestion. I  do  not,  however,  rely  on  that ; 
but  I  say  that  the  Judge  ought  not  to  make 
such  an  order  as  the  present  one,  where  it 
is  shewn  before  it  is  made  that  it  ought 
not  to  be  made. 

Under  the  circumstances,  and  inde- 
pendently of  these  rules,  this  money 
ought  to  have  been  paid  into  Court  to 
abide  the  event  of  the  question  whether  it 
is  trust  money  or  not;  for  it  was  con- 
ceded there  was  a  prima  facie  case  shew- 
ing the  money  is  trust  money ;  and  the 
claim  of  Mrs.  Wells  ought,  therefore,  to 
be  investigated. 

LiNDLET,  L.J. — I  am  of  the  same 
opinion.  But  I  will  make  a  few  observa- 
tions, because  the  point  of  practice  is  new. 
It  seems  that  Roberts  obtained  judgment 
against  Death,  and  that  Death  obtained 
judgment  against  Castle ;  but  it  so  hap- 
pened that  the  judgment  obtained  by 
Death  against  Castle  was  obtained  by  him 
as  the  trustee  of  Mrs.  Wells,  so  that  the 
money  did  not  belong  to  him.  There 
would  have  been  no  difficulty  under  the 
old  practice,  which  was  to  file  a  bill 
and  to  claim  an  injunction ;  but  now 
that  injunctions  have  gone,  there  is  some 
difficulty  in  seeing  what  is  to  be  done. 
It  would  be  putting  a  narrow  construc- 
tion upon  rules  6  and  7  to  say  that, 
because  information  does  not  come  from 
the  right  person  to  the  Judge  or  Master, 
the  Court  is  therefore  to  shut  its  eyes  to 
Vou  61.— Q.B. 
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the  real  facts.  Notice  of  this  claim  was, 
however,  given  in  the  piBsent  case  to 
Boberts  and  all  concerned.  What  we  are 
asked  to  do  is  to  order  the  money,  which 
has  been  obtained  by  Roberts  with  full 
notice  of  this  claim,  to  be  repaid  subject 
to  an  enquiry.  The  Court  ought,  in  my 
opinion,  to  make  an  order  under  rule  7 
that  the  money  be  paid  into  Court  to 
abide  the  event  of  the  enquiry  whether  it 
is  trust  money  or  not. 

Appeal  aUouDcd, 


Rolicitora— Yorke  &  Wliarton,  for  claimants; 
W.  T,  Boydell,  for  jadgment  creditor ;  Castle, 
for  garnishee. 


[IN  THE  COURT  OF  APPEAL.] 

{ILES  {apjyellant)  v.  the 
ASSESSMENT  COMMITTEE  OF 
WEST  HAM  UNION  AND  AN- 
OTHER {respondents),* 

Poor-rate  —  Hating  of  Owner  or  im- 
mediate  Lessor  iiistead  of  Occupier  — 
House  let  at  Retvt  or  Rate  not  exceeding  202. 
a  year — Weekly  l^enandes — Construction 
of  59  Geo.  3.  c.  12.  «.  19. 

By  59  Geo.  3.  c,  12.  s.  19,  the  vestry  of 
amy  parish  are  empowered  to  resolve  and 
direct  that  "  tlie  owner  or  owners  of  aU 
houses^  apartments  or  dwellings  in  such 
jHirishes,  being  the  immediaie  lessor  or 
lessors  of  the  actnal  occupier  or  occupiers, 
which  shall  respectively  be  let  to  the  occu- 
piers thereof  at  any  rent  or  rate  not  exceed- 
ing 20L  nor  less  than  61,  by  the  year^ 
or  for  any  less  term  than  one  year  on 
any  agreement  Iry  which  the  rent  shall 
be  reserved  or  made  payable  at  any  shorter 
period  tlian  three  months,  shall  be  assessed 
to  the  rates  for  the  relief  of  tlie  poor,  for 
and  in  respect  of  «uc/i  houses,  apartments 
or  dwellings,**  instead  of  tlie  actual  occu- 
piers;  and  the  vestry  are  also  authorised 
from  time  to  time  to  rescind,  renew,  vary 
and  amend  every  such  resolution  and 
direction  as  t^iey  sliaU  see  occasion,  "  so  as 
no  such  resolution  or  direction  shall  extend 

♦  Coram,  Lord  Coleridge,  C.J. ;  Baggallay, 
L.J. ;  and  Brett,  L.J, 
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io  assess  or  charge  the  otoner  of  any  house^ 
apartment  or  dwelling  whicJi  shall  be  let  at 
a  greater  rent  than  20L  or  less  tlian  6/.  as 
aforesaid :^^ — Held  {by  Lord  Coleridge, 
C.J.,  and  Brett,  L.J. — Baggallay,  L.J., 
dissenting  —  reversing  tlie  judgment  of 
HuDDLESTON,  B.,  but  affirming  that  of 
Hawkins,  J.),  that  this  section  was  limited 
in  its  application  to  houses  let  at  a  rent 
not  exceeding  201,  tior  less  than  QL  a  year  ; 
and  consequently  that  the  oumer  of  Iwuses 
let  to  weekly  teiiants  at  a  rent  exceedin/j 
20L  a  year  was  not  liable  to  be  assessed  to 
the  poor-rate  instead  of  the  actual  occu- 
piers. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  upon  a  Special  Case,  from 
which  the  following  material  facts  ap- 
peared : — 

The  appellant  is  the  owner  and  im- 
mediate lessor  of  certain  houses  entered  in 
the  rate  book  for  the  parish  of  West  Ham. 
The  houses  in  question  were  let  to  tenants 
at  a  rent  exceeding  20^.  a  year,  namely,  at 
%s.  a  week  and  upwards,  the  tenancy  in 
each  case  being  determinable  by  a  week's 
notice. 

The  appellant,  who  was  bound,  as  be- 
tween himself  and  his  tenants,  to  pay  and 
discharge  all  parochial  rates  and  taxes,  and 
the  water-rate,  realised  after  such  pay- 
ments, a  net  sum  of  less  than  20^.  a  year 
from  some  of  the  houses,  and  a  net  sum  of 
more  than  20^.  from  the  other  houses. 

On  the  23i'd  of  April,  1846,  the  in- 
habitants of  "West  Ham  in  vestry  assem- 
bled, resolved  under  the  authority  of  59 
Geo.  3.  c.  12.  s.  19  (1)  "  that  the  church- 

(1)  69  Geo.  3.  c.  12.  s.  19 :  "  Whereas  in 
many  parishes,  and  more  especially  in  large  and 
populous  towns,  the  payment  of  the  poor*s  rates 
is  greatly  evaded,  by  reason  that  great  numbers 
of  houses  within  such  parishes  are  let  out  in 
lodgings,  or  in  separate  apartments,  or  for  short 
terms,  or  are  let  to  tenants  who  quit  their 
residences  or  become  insolvent  before  the  rates 
charged  on  them  can  be  collected  ;  and  it  hath 
been  found  that  in  many  instances  the  persons 
letting  such  houses  do  actually  charge  and 
receive  much  higher  rents  for  the  same,  upon 
the  ground  and  expectation  that  the  occupiers 
thereof  cannot  be  effectually  assessed  to  the 
poor's  rates,  and  will  not  be  charged  with,  or 
required  to  pay  such  rates,  and  do  thus  obtain 
an  undue  advantage  to  themselves,  and  by 
means  of  the  premises  the  other  inhabitants  of 
such  parishes  are  unjustly  compelled  to  pay 


wardens  and  overseers  of  the  poor  of  this 
parish  assess  the  owner  or  owners  of  all 
houses,  apartments  or  dwellings  and  curti- 
lages thereof  to  the  rates  for  the  relief  of 
the  poor,  instead  of  the  actual  occupier  or 
occupiers,  whenever  the  said  houses,  apart>- 
ments  and  curtilages  thereof  shall  be  let 
at  any  rent  not  exceeding  201.  nor  less 
than  6/.  by  the  year  for  any  less  term  than 
one  year  or  on  any  agreement  by  which 
the  rent  shall  be  reserved  or  made  payable 
at  any  shorter  period  than  three  months." 

In  April,  1879,  the  appellant  in  pui*- 
suance  of  this  resolution  was,  by  a  rate  or 
assessment  made  by  the  churchwardens 
and  overseers,  assessed  to  the  poor-rate  in 
respect  of  the  above-mentioned  houses,  ajud 
the  question  for  the  opinion  of  the  CouH 
was  whether  he  was  liable  to  be  so  a;s8essed. 

At  the  hearing  of  the  Special  Case  in  the 
Queen's  Bench  Division,  the  following  judg- 
ments were  (on  June  3, 1881)  delivered  : — 

HuDDLESTON,  B. — This  is  a  Special  Case 
of  some  importance,  because  Mr.  White  has 
intimated  to  us  that  if  we  take  a  different 
view  to  that  for  which  he  has  been  con- 
tending, the  system  of  rating  in  parishes 
which  has  existed  since  1819  (59  Geo.  3. 
c.  12)  will  thereby  be  upset. 

much  more  than  their  fair  and  due  proportions 
of  the  charges  of  relieving  and  maintaining 
the  poor : "  For  remedy  thereof,  be  it  enacted, 
that  from  and  after  the  1st  day  of  January, 
1820,  it  shall  be  lawful  for  the  inhabitants  of 
any  parish  in  vestry  assembled,  and  they  are 
liereby  empowered,  to  resolve  and  direct,  that 
the  owner  or  owners  of  all  houses,  apartments 
or  dwellings  in  such  parishes,  being  the  im- 
mediate lessor  or  lessors  of  the  actual  occupier 
or  occupiers,  which  shall  respectively  be  let  to 
the  occupiers  thereof  at  any  rent  or  rate  not 
exceeding  20/.  nor  less  than  6/.  by  the  year,  for 
any  less  term  than  one  year,  or  on  any  agree- 
ment by  which  the  rent  shall  be  reserved  or 
made  payable  at  any  shorter  period  than  three 
months,  shall  be  assessed  to  the  rates  for  the 
relief  of  the  poor,  for  or  in  respect  of  such 
houses,  apartments  or  dwellings,  and  the  out- 
houses and  curtilages  thereof,  instead  of  the 
actual  occupiers ;  and  the  inhabitants  so  assem- 
bled in  vestry  may,  and  they  are  hereby  author- 
ised, from  time  to  time  to  rescind,  renew,  vary 
and  amend  every  such  resolution  and  direction 
as  they  shall  see  occasion,  so  as  no  such  resolu- 
tion or  direction  shall  extend  to  assess  or  charge 
the  owner  of  any  house,  apartment  or  dwelling 
which  shall,  with  the  out-houses  and  curtilages 
thereof,  he  let  at  a  j^roaterrent  than  20/.  or  less 
tlian  6/.  as  aforesaid.  .  .  • 


Vol.  51.] 


MICHAELMAS  1881   to  MICHAELMAS  1882. 


19 


IUm  v.  AsMeumtnt  Committee  of  West  Ham  Union,  App. 


Now  the  facts  lie  in  the  smallest  com- 
pass. In  the  parish  of  West  Ham,  the 
appellant  has  a  large  number  of  small 
houses,  all  of  which  are  let  out  weekly  at  the 
rate  of  more  than  20/.  a  year,  and  the  vestry 
of  the  parish  have,  under  the  provisions 
of  the  statute  referred  to,  passed  a  resolu- 
tion that  the  appellant  shall  be  rated,  as 
the  owner  of  all  this  class  of  property,  at 
a  certain  sum  which  is  about  one-half  the 
ordinary  value.  It  is  said  that  the  vestry 
are  restricted  in  their  resolution  whereby 
they  can  make  the  owner  liable  to  be  rated, 
to  premises  of  a  value  between  20/.  and  6/., 
and  that  there  is  no  power  to  rate  the 
owner  where  the  value  of  the  premises 
to  be  rated  is  over  20/.,-  and  where  the 
tenement  is  let  for  a  less  time  than  a  year 
or  for  less  than  three  months.  That  leads 
us  to  consider  what  is  the  power  given  to 
the  vestry  by  section  19  of  59  Geo.  3. 
c.  12.  The  words  of  that  section  might 
have  been  clearer,  and  no  doubt  give  rise 
to  a  great  deal  of  difficulty,  but  I  confess 
when  I  read  them  cai'efully  and  accurately 
that  in  my  opinion  their  meaning  is  per- 
fectly intelligible.  The  evil  to  be  cured  is 
stat^  in  the  preamble,  and  then  for 
remedy  thereof  it  is  enacted  that  the 
vestry  of  any  parish  may  resolve  and 
direct  that  "  the  owner  or  owners  of  all 
houses,  apartments  or  dwellings  in  such 
parishes,  being  the  immediate  lessor  or 
lessors  of  the  actual  occupier  or  occupiers 
which  shall  respectively  be  let  to  the  occu- 
piers thereof  at  any  rent  or  rate  not  ex- 
ceeding 20/.  nor  less  than  6/.  by  the  year 
for  any  less  term  than  one  year,"  shall  be 
assessed  to  the  pooi^rate.  That  part  of  the 
section  appears  to  be  dear,  namely,  that 
where  the  house,  apartment  or  dwelling  is 
let  at  a  rent  or  rate  not  exceeding  20/.  nor 
less  than  6/.  by  the  year,  but  for  any  term 
less  than  a  year,  then  the  owner  may  be 
assessed  to  the  poor-rate  instead  of  the  oc- 
cupier. Now  follows  the  passage  which 
gives  rise  to  the  difficulty,  "or  on  any 
agreement  by  which  the  rent  sliall  be  re- 
served or  made  payable  at  any  shorter 
period  than  three  months."  It  was  con- 
tended by  the  appellant  that  these  words 
are  governed  by  the  previous  portion  of 
the  section  which  fixes  the  value  of  the 
property  as  between  20/.  and  6/.,  and  that 
therefore  where  the  holding  is  for  less  than 


three  months,  but  the  value  is  more  than 
20/.,  the  owner  is  not  liable  to  be  rated. 
If  that  view  of  the  section  is  correct,  the 
vestry  have  no  power  in  such  a  case  to 
resolve  and  direct  that  the  appellant  shall 
be  rated  instead  of  the  occupier.  At  first 
I  was  inclined  to  think  that  that  was  the 
true  construction  of  the  section,  in  conse- 
qiience  of  the  proviso  to  which  I  shall 
presently  refer.  But  after  carefiil  con- 
sideration I  have  come  to  the  conclusion 
that  the  meaning  of  the  section  is  in  sub- 
stance this  :  The  vestry  may  resolve  and 
direct  that  the  owner  shall  be  assessed  in 
two  classes  of  cases :  one,  where  the  occu- 
pation of  the  tenement  is  for  a  term  less 
than  a  yeaft*,  and  for  a  rent  between  20/. 
and  6/.  by  the  year ;  the  other  where  the 
tenement  is  held  under  an  agreement 
whereby  the  rent  is  made  payable  at 
shorter  periods  than  three  months ;  and  I 
must  go  the  whole  length  of  saying  that 
even  if  the  tenement  were  let  at  a  rate  of 
1,000/.  a  year  for  a  term  less  than  three 
months,  the  owner  may  under  the  provi- 
sions of  this  section  be  rated  instead  of  the 
occupier.  One  main  consideration  which 
has  induced  me  to  arrive  at  this  conclusion 
is  that,  if  the  intention  of  the  Legislature 
were,  as  has  been  contended  by  the  appel- 
lant, that  the  powers  of  the  vestry  should 
be  limited  to  the  sum  of  20/.  and  6/.,  and 
to  premises  let  for  a  less  period  than  a 
year,  the  introduction  of  the  words  "  or  on 
any  agreement,'*  &c.,  would  be  useless  and 
mere  surplusage.  Some  meaning  must, 
however,  be  given  to  them,  and  the  mean- 
ing would  clearly  seem  to  be  this:  here 
is  a  great  evil  in  the  parish,  a  number  of 
premises  are  let  for  short  periods  to  persons 
who  go  away  so  that  the  parish  never  get 
the  benefit  of  the  rates  from  them ;  now 
be  it  enacted  that  for  the  future  the  parish 
may  resolve  and  direct  that  the  owner  shall 
be  rated  instead  of  the  occupier,  where  the 
premises  are  let  for  a  less  period  than  a 
year,  the  rent  being  between  20/.  and  6/. 
by  the  year,  and  also  where  the  premises 
are  let  by  agreement  for  a  shorter  period 
than  three  months,  no  matter  what  the 
rent  it  may  be.  The  reason  is  obvious,  be- 
cause a  man  who  takes  chambers  or  lodg- 
ings for  a  period  of  six  or  eight  weebi 
would  escape  altogether  where  the  rates 
are  made  every  three  months,  and  the 
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landlord  would  always  be  able  to  recoup 
himself. 

Tbe  only  difficulty  that  arises  is  with 
reference  to  the  proviso  that  the  vestry 
may  from  time  to  time  rescind,  renew, 
vary  and  amend  every  resolution  as  they 
may  see  occasion,  '^  so  as  no  such  resolution 
shall  extend  to  assess  or  charge  the  owner 
of  any  house,  apartment  or  dwelling  which 
shall  ....  be  let  at  a  greater  rent  than 
20Z.  or  less  than  6/.  as  aforesaid."  At  first 
sight  this  proviso  might  appear  to  mean 
that  the  vestry  may  make  a  resolution  of 
this  description  ;  but  it  shall  only  apply  to 
cases  where  the  rent  is  between  20/.  and 
6/.  But  a  complete  answer  is  given  to 
that  by  Mr.  White,  who  says  the  proviso 
merely  applies  to  the  case  of  houses  let  for 
less  than  a  year,  where  the  rent  is  between 
20/.  and  62.  by  the  year,  because  the  vestry 
may,  if  they  choose,  vary  the  amount,  and 
make  the  owner  instead  of  the  occupier 
liable  where  the  rent  is  19/.,  16/.  or  7/. ; 
but  shall  not,  in  any  case  where  that  rule 
is  applied  in  reference  to  houses  between 
20/.  and  6/.,  go  beyond  20/.  or  below  6/. 
But  the  other  cases  comprised  within  the 
woi*ds  "  or  in  any  agreement  by  which  the 
rent  shall  be  reserved  or  made  payable  at 
any  shorter  period  than  three  months," 
whatever  the  amount,  come  within  the 
power  of  the  parish  to  pass  a  resolution  to 
make  the  owner  liable  to  be  rated  instead 
of  the  occupier.  I  was  very  much  inclined 
at  first  to  think  that  from  the  year  1819 
to  the  present  day  the  parishes  have  been 
doing  what  was  wrong ;  but  I  have  now 
come  to  the  conclusion  that  they  have  not. 
As  the  case  is  one  of  great  difficulty,  and 
as  my  learned  brother  entertains  some 
doubt,  we  think  the  appellant,  if  he  shall 
be  so  advised,  shall  be  at  liberty  to  appeal. 

Hawkins,  J. — ^I  confess  I  have  not  been 
able  to  come  to  the  same  conclusion  as 
that  arrived  at  by  my  learned  brother.  I 
read  section  19  as  limiting  the  powers  of 
the  vestry  to  deal  with  cases  where  the 
rente  are  not  exceeding  20/.  nor  less  than 
6/.  There  is  not  to  be  found  in  a  single 
text-book  any  discussion  at  all  upon  l£is 
section ;  no  explanation  how  the  section 
came  to  be  passed,  or  why  the  limits  were 
fixed  between  20/.  and  6/.  The  language 
of  the  Act  of  Parliament  itself  must 
therefore  be  considered.    The  section  ap- 


plies to  owners  of  houses  which  are  let  at 
a  rent  or  rate  not  exceeding  20/.  nor  less 
than  6/.  by  the  year.  It  does  not  apply  to 
all  houses  which  are  let  at  a  rent  not  exceed- 
ing 20/.  nor  less  than  6/.,  but  only  to  such 
houses  as  are  let  for  a  less  term  than  one 
year,  or  on  an  agreement,  not  for  the  letting 
for  a  less  period  than  three  months,  but  on 
an  agreement  by  which  the  rent  shall  be 
reserved  or  made  payable  at  a  shorter 
period  than  three  months.  According  to 
my  reading,  therefore,  of  this  section,  it 
applies  to  houses  which  are  let  at  rents 
between  20/.  and  6/.,  and  not  to  all  houses 
let  between  those  rente,  but  only  to  such 
houses  between  those  rente  as  are  let  for 
shorter  periods  than  a  year,  or  if  let  for 
longer  periods  than  a  year,  where  the  rent 
reserved  is  payable  at  shorter  periods  than 
three  months.  It  does  not  apply  to  the 
letting  for  a  period  of  three  months,  but  to 
cases  where  the  rent  is  reserved  or  made 
payable  at  periods  less  than  three  months. 
It  is  contended  that  the  words  "  for  any  less 
term  than  one  year  "  are  governed  by  the 
amount  of  rent  at  which  the  houses  are 
let,  and  that  the  subsequent  matter,  ''  or 
on  any  agreement  by  which  the  rent  shall 
be  reserved  or  made  payable  at  any  shorter 
period  tlian  three  months,"  applies  to  any 
case  in  which  any  premises,  no  matter  what 
their  value,  what  the  amount  of  rent  re- 
served, or  what  the  term  for  which  these 
premises  are  let  may  be,  provided  only 
that  the  rent  is  made  payable  at  periods 
less  than  three  months.  I  confess  I  can- 
not come  to  that  conclusion.  I  think  the 
character  of  the  houses  which  were  to  be 
assessed  to  the  landlord  instead  of  to  the 
occupier  is  described  by  being  houses  be- 
tween 20/.  and  6/.  a  year ;  and  those  houses 
are  again  limited  by  these  two  considera- 
tions :  either  houses  which  are  let  for  a 
less  period  than  a  year,  or  houses  which 
are  let  at  rente  which  are  reserved  and 
made  payable  at  periods  less  than  three 
months.  I  think  this  construction  is  con- 
firmed by  the  subsequent  part  of  the  sec- 
tion, which  gives  power  to  the  vestry  to 
alter  the  resolutions,  and  which  I  read  as 
giving  them  power  to  make  any  alteration 
they  like,  provided  always  that  such  altera- 
tion does  not  extend  to  houses  let  at  a 
greater  rent  than  20/.  or  a  less  rent  than 
6/.  ''  as  aforesaid/'  which,  of  course,  means 
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above  mentioned."  The  section, 
therefore,  is  confined  in  its  application 
altogether  to  houses  where  the  rents  re- 
served are  between  20L  and  6^.  a  year, 
and  for  that  reason  I  think  these  premises 
are  improperly  rated.  I  assent,  but  only 
formaUy,  to  the  view  expressed  by  my 
brother  Huddleston,  and  so  give  power  to 
the  parties  to  appeal. 

Formal  jud^ent  was  entered  for  the 
parish,  and  lies  appealed. 

A.  Wills,  Q.C.,  and  Tindal  Atkinson,  for 
the  appellant. — The  question  is,  whether 
the  owner  or  whether  the  occupiers  of  houses 
the  rent  of  which,  although  above  201,, 
is  reserved  and  made  payable  at  a  shorter 
period  than  three  months,  ought  to  be 
assessed  to  the  poor-rate  under  59  Geo. 
3.  c.  12.  s.  19.  It  is  contended  that 
the  rent  being  above  20/.  is  decisive 
that  the  occupier  ought  to  be  rated,  even 
though  the  tenancy  be  weekly.  If  the 
first  part  of  the  clause  were  ambiguous, 
still  the  proviso  would  make  it  clear,  and 
the  analogy  to  be  drawn  from  acts  such  as 
those  relating  to  compound  householders 
supports  this  view, 

[Baooallat,  L.J. — Does  not  the  sec- 
tion contemplate  two  classes  of  tenancies ; 
first,  where  the  rent  is  below  201. ;  and, 
secondly,  where  the  tenancy  is  for  less 
than  three  months,  whatever  the  rent  may 
be!] 

It  is  submitted  not,  because  the  only 
criterion  is  the  rental,  and  the  words 
"  as  aforesaid  "  in  the  proviso  do  not  biing 
into  the  proviso  any  of  the  conditions  as 
to  short  tenancies. 

Meadows  White,  Q.C.,  and  Mugliston,  for 
the  churchwardens  and  overseers. — Tenan- 
cies wherein  the  rent  is  reserved  for  a  period 
less  than  three  months  are  within  the 
provisions  of  section  19,  which  enable  the 
rating  authority  to  assess  the  owner  in- 
stead of  the  occupier,  and  it  is  immaterial 
in  such  cases  what  the  amount  of  rent 
may  be.  The  rent  of  a  house  let  at  a  large 
rental  is  so  rarely  reserved  at  a  shorter 
period  than  three  months,  that  such  a  case 
would  not  be  in  the  mind  of  the  Legisla- 
ture. The  operation  of  the  section  would 
be  very  much  limited  if  the  contention  of 
the  appellant  were  to  prevail,  as  lodgers 
are  not  within  the  purview  of  the  statute, 


and  any  rent  exceeding  eight  shiUings  a 
week  would  exonerate  the  owner  fix)m 
liability  to  be  rated.  The  object  of  the 
statute  would  thus  be  defeated,  and  the 
rating  authority  would  stiU  suffer  from 
fugitive  and  often-changing  occupiers.  The 
provisions  of  the  Public  Health  Act,  1875 
(38  &  39  Vict  c  55),  s.  211,  seem  to  sup- 
port this  view. 

[Lord  Coleridge,  C.J. — The  main  pro- 
vision in  the  clause  is  ^  let  to  occupiers  at 
any  rent  or  rate.''  Does  not  that  point  to 
a  distinction  f] 

It  is  submitted  that  the  words  are  syno- 
nymous, and  are  in  fact  tautologous,  for  the 
word  ''  rate "  is  not  to  be  found  in  the 
proviso  whitsh  incorporates  all  the  condi- 
tions of  the  earlier  part  of  the  section  by 
the  words  ''as  aforesaid;"  and  one  of 
those  conditions  is  that  the  rent  must  not 
be  reserved  at  a  leas  period  than  three 
months.  The  preamble  to  the  section 
clearly  shews  that  this  was  the  intention 
of  the  Legislature. 

WooUett,  who  appeared  for  the  assess- 
ment committee,  did  not  argue. 

AtkinMon  replied. 

Lord  Coleridge,  C.J. — I  am  of  opinion, 
upon  the  best  consideration  that  I  can  give 
to  the  case,  that  the  formal  judgment  of 
the  Court  below,  which  was  the  judgment 
of  my  brother  Huddleston,  because  my 
brother  Hawkins  withdrew  his  judgment 
for  the  purpose  of  allowing  an  appeal,  must 
be  reversed.  This  section,  which  in  itself 
is  a  short  Act  of  Parliament^  because  it 
begins  with  a  preamble,  is  complete  in 
itself,  and  states  what  is  the  grievance  that 
Parliament  wished  to  redress,  and  then  pro- 
ceeds in  the  section  elaborately  to  redress 
it,  must  be  taken  with  reference  to  the 
known  existing  state  of  the  law  at  that 
time.  I  am  unable  at  this  moment  to 
say  how  the  law  stood  prior  to  43  Eliz. 
c.  2 ;  but  we  know  from  history  that  the 
rating  of  inhabitants  was  very  early,  as  a 
matter  of  fact,  given  up  from  the  extreme 
difficulty  of  getting  at  the  inhabitants  other 
than  the  occupier ;  and  practicaUy,  thesecond 
set  of  persons  named  in  the  statute,  namely, 
the  occupiers,  have  from  the  time  of  that 
statute  to  the  present  time  been  the  persons 
upon  whom  the  rates  have  been  made. 

The  general  law,   therefore,  is,  at  all 
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events  since  the  end  of  the  reign  of  Eliza- 
beth, that  the  occupiers  of  lands  and  houses, 
amongst  other  things,  should  be  the  per- 
sons to  be  assessed  and  charged  and  pay 
the  rates.  And  then  this  Act,  called 
Sturges  Bourne's  Act,  proceeds  to  graft 
upon  the  general  law  this  exception,  and 
gives  a  reason  for  it.  The  subject-matter 
dealt  with  in  the  first  instance  is  houses 
let  out  in  lodgings  for  short  terms.  Lodgers 
properly  so  called  within  the  old  legal  de- 
finition of  a  lodger,  both  before  and  since 
this  Act,  would  never  be  assessed  or  pay 
poor-rates.  The  holders  of  separate  apart- 
ments were,  both  before  and  since  this  Act, 
considered  occupiers  within  the  meaning  of 
the  Act  of  Elizabeth,  and  have  been  subject 
to  rating.  Of  course,  if  the  holders  of  the 
short  term  could  be  got  at,  there  is  nothing 
in  the  mere  existence  of  the  term  which 
would  prevent  the  occupier  of  it  from 
being  an  occupier  while  he  holds. 

The  matter  sought  to  be  remedied  is  the 
fact  that  houses  are  let  either  to  lodgers  in 
separate  apartments  or  for  short  terms,  or 
practically  to  insolvent  tenants,  so  that  the 
rates  cannot  be  collected.  The  overseers 
cannot  get  at  the  occupiers  of  those  portions 
of  the  houses  which  are  described  as 
^'  lodgings  or  separate  apartments  "  for  the 
purpose  of  assessing  them,  and  therefore 
they  do  not  charge  them, ''  and  by  reason 
of  the  premises  the  other  inhabitants  of 
such  parishes  are  unjustly  compelled  to  pay 
much  more  tha^n  their  fair  and  due  propor- 
tion of  the  charges  of  relieving  the  poor." 
I  may  say,  in  passing,  that  I  suppose  the 
term  "  inhabitants  "  is  there  meant  to  in- 
clude both  the  classes  of  persons  mentioned 
in  the  statute  of  Elizabeth — both  inhabi- 
tants if  they  can  be  got  at,  which  practically 
they  cannot,  and  also  the  occupiers.  Now, 
the  very  first  branch  of  the  enactment 
goes  beyond  the  words  of  the  preamble, 
which  says  that  the  owners  of  houses 
get  an  unftdr  advantage,  and  speaks  of 
the  general  subject-matter  as  "houses" 
divided  into  "  lodgings  or  separate  apart- 
ments;" but  when  the  enacting  clause 
comes  it  does  not  follow  strictly  the  words 
of  the  preamble,  but  goes  on  to  say  that 
"  the  owners  of  all  houses,  apartments" — 
which  I  suppose  by  the  way  must  mean 
separate  apartments  as  construed  by  the 
preamble — "  or  dwellings  in  such  parishes, 


being  the  immediate  lessor  or  lessors  of  the 
actual  occupier  or  occupiers,  which  shall 
respectively  be  let  to  the  occupiers  thereof 
at  any  rent  or  rate  not  exceeding  20Z.  nor 
less  than  6/.  by  the  year,  for  any  less  term 
than  one  year,  or  on  any  agreement  by 
which  the  rent  shall  be  reserved  or  made 
payable  for  any  shorter  period  than  three 
months,  shall  be  assessed  to  the  rates."  I 
confess  that  without  the  proviso  I  should 
have  said,  regard  being  had  to  the  preamble, 
to  the  ordinary  rules  of  grammatical  con- 
stniction,  and  also  to  the  rule  that  a  general 
law  is  not  to  be  carried  further  than  the 
words  of  the  particular  statute,  or  clause 
of  the  statute  creating  it,  that  the  rent  or 
rate  not  exceeding  20/.  nor  less  than  6/. 
overrides  the  whole  of  that  enacting  part, 
and  that  the  reasonable  construction  is, 
that  where  the  whole  of  a  house  is  let  at  a 
rate  which  will  bring  in  to  the  owner  not 
more  than  20Z.  a  year,  either  on  a  letting 
for  less  than  a  year  or  on  a  demise  for  more 
than  a  year,  pi*ovided  that  the  rent  is  re- 
served for  a  shorter  period  than  three 
months,  still  in  either  case  the  rate  of  the 
whole  not  being  more  than  20/.,  the  vestry 
may  make  the  owner  ^y  the  poor-rate 
instead  of  the  actual  occupiers.  The  con- 
struction which  I  have  arrived  at  appears 
to  me  to  be  very  much  strengthened  by 
the  second  part  of  the  section  :  "  And  the 
inhabitants  so  assembled  in  vestiy  may 
and  they  are  hereby  authorised  from  time 
to  time  to  rescind,  renew,  vary  and  amend 
every  such  resolution  and  direction  as  they 
shall  see  occasion."  Now  that  might  be, 
but  for  the  words  which  follow,  an  ex- 
tension of  their  powers  beyond  the  limit 
of  20/.  But  the  general  power  is  limited 
by  the  proviso,  "  so  as  no  such  resolution 
or  direction  "—which,  in  my  opinion, 
means  the  original  resolution  or  direc- 
tion, or  the  rescinded,  renewed,  varied 
or  amended  resolution  or  direction — "  shall 
extend  to  assess  or  charge  the  owner  of 
any  house,  apartment  or  dwelling,  which 
shall  ....  be  let  at  a  greater  rent  than 
20/.  or  less  than  6/.  as  aforesaid."  This  pro- 
viso, when  put  by  the  side  of  the  enacting 
clause,  would  seem  to  be  intended  to  cover 
the  whole  of  the  resolution  which  the  vestry 
ai'e  empowered  to  vary.  If  that  be  so, 
then,  unless  the  vestry  have  power  by  the 
resolution  to  affect  houses  the  ren^  of 
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which  is  bejoud  20/.,  it  seems  to  me  to 
follow  that  the  proviso  must  be  made  equal 
in  extent  to  the  enacting  power;  and  as 
the  enacting  power,  for  the  reasons  I  have 
already  given,  has  been  limited  to  houses 
not  exceeding  20/.,  so  the  proviso  and  the 
amendment  varying,  rescinding  or  renew- 
ing of  the  resolution,  must  also  be  limited  in 
the  same  way  to  houses  that  are  not  let  at 
a  greater  rent  than  20/.  It  has  been 
said,  and  it  is  the  only  argument  that  has 
premd  upon  my  mind  from  the  beginning, 
that  the  words, ''  let  at  a  greater  rent  than 
20/.  or  loss  than  6/.  as  aforesaid,"  are 
attached  to  words  which,  so  to  speak,  stop 
short  of  the  two  classes  of  demise  which  are 
referred  to  in  the  enacting  section.  Now 
the  enacting  section  says,  '^  not  exceeding 
20/.  nor  less  than  6/.  by  the  year  for  any 
less  term  than  one  year,  or  on  any  agree- 
ment by  which  the  rent  shall  be  reserved 
or  made  pajrable  at  any  shorter  period  than 
three  months  \ "  and  the  proviso  sajrs, "  20/. 
or  less  than  6/.  as  aforesaid.''  If  "as 
aforesaid  "  is  to  be  limited  to  the  words 
<<  not  exceeding  20/.  nor  less  than  6/.  by 
the  year,"  then,  according  to  the  true  con- 
struction, it  excludes  a  term  less  than  a 
year,  or  a  term  more  than  a  year  in  which 
the  rent  is  reserved  at  periods  of  less  than 
three  months ;  but  if ,  as  I  think,  it  is  to 
be  extended  to  the  whole  enacting  part, 
then  it  extends  to  houses  let  at  a  rate  not 
exceeding  20/.,  whether  for  a  teim  of  less 
than  a  year,  or  whether  for  a  term  of  more 
than  a  year  with  the  rent  reserved  at 
shorter  periods  than  thi'ee  months.  That 
seems  to  me  to  be  the  true  grammatical 
construction,  and  to  give  an  intelligible 
meaning  to  the  Act  of  Parliament.  I  ap- 
prehend that,  accoi-ding  to  the  true  rules 
of  construction,  the  exemption  is  limited 
to  the  words  "creating  the  exemption," 
and  I  see  no  reason  for  being  astute  to 
introduce  difficulti&s  into  an  Act  of  Parlia- 
ment which,  when  read  simply,  according 
to  the  ordinary  rules  of  construction,  is 
free  from  them.  The  formal  judgment  of 
the  Court  below  must  therefore  be  re- 
versed. 

Bagoallay,  L.J. — The  other  members 
of  the  Court  entertain  a  very  strong 
opinion  that  this  appeal  should  he  allowed, 
but  I  regret  I  am  unable  to  take  the  same 


view.  It  appears  to  me  that  if  full  effect  is 
given  to  the  proviso  in  the  way  contended 
for  by  the  appellant,  it  will  be  simply 
tantamoimt  to  striking  out  the  alterna- 
tive form  in  the  enacting  part  of  the  sec- 
tion. It  is  with  great  hesitation  that  I 
am  unable  to  concur  in  the  opinion  of  the 
other  members  of  the  Court. 

Brett,  L.  J. — I  am  of  opinion  that  this 
appeal  must  be  allowed.  I  should  hesi- 
tate much  more  if  I  thought  my  brother 
Huddleston,  who  has  had  great  experience 
in  these  matters,  had  had  a  firm  opinion 
upon  this ;  but  it  appears  to  me  that  his 
mind  almost  went  the  way  I  think  this 
Act  of  Parliament  must  be  construed.  He 
gives  only  one  reason  why,  with  the 
strong  feeling  he  had  that  the  words 
must  carry  him  in  the  opposite  direction 
he  does  not  follow  those  words.  Upon 
examination,  I  tliink  the  one  reason 
which  he  gives,  and  which  is  the  founda- 
tion of  the  whole  of  his  judgment,  and 
without  which  he  would  have  gone  the 
other  way,  is  untenable.  Construing  this 
Act  of  Parliament  according  to  the  ordi- 
nary grammatical  construction  of  the 
Englisli  language,  and  according  to  the 
ordinary  meaning  of  the  words  used,  it 
seems  to  me  that  the  limitation  of  this 
enactment  to  "  rent  or  rate  not  exceeding 
20/.  nor  less  than  6/.  by  the  year  "  governs 
both  the  subsequent  biunches  of  the  enact- 
ment. The  Legislature  has  distinguished, 
as  it  seems  to  me,  if  you  construe  this 
language  according  to  its  ordinary  mean- 
ing, between  the  "  term  "  and  the  "  rent 
or  mte  "  and  "  reservation  of  rent."  The 
two  phrases  in  the  section,  houses  '^  which 
shall  be  let  to  the  occupiei*s  for  any  le&s 
term  than  one  year,  or  on  any  agreement 
by  which  the  rent  shall  be  i-eservod  or 
made  payable  at  any  shorter  period  than 
three  months,"  both  deal  with  the  letting, 
the  letting  being  the  term  or  the  length 
of  the  term.  But  if  that  be  so,  the  first 
letting  is  ''for  any  less  term  than  one 
year ; "  and  the  other  *'  or  on  any  agree- 
ment." If  that  deals  with  the  "  term,"  it 
is  impossible  to  say  that  it  is  confined  to  a 
letting  of  less  than  a  year ;  it  must  be  a 
letting  for  more  than  a  year,  or  "  on  any 
agreement."  Then  the  section  leaves  the 
term  and   deals  with   the  reservation  of 
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rent,  because  it  would  be  "  or  on  any 
agreement,"  and  you  must  introduce  "  or 
on  any  agreement  which  lets  for  a  term  of 
more  than  a  year,  by  which  the  rent  shall 
be  reserved  or  made  payable."  Now, 
that  is  the  reservation  of  the  rent,  or  mode 
in  which  it  is  to  be  paid  or  made  payable 
at  any  shorter  period  than  three  months. 
Then,  turning  back  again,  you  will  see 
there  is  a  dealing  with  the  amount  of  rent 
before — "  which  respectively  shall  be  let  to 
the  occupiers  for  any  less  term  than  one 
year  at  any  rent  or  rate  not  exceeding  20/. 
nor  less  than  6/.  by  the  year."  With 
regard  to  the  term  for  less  than  one  year, 
there  cannot  be  a  term  of  less  than  a  year, 
with  a  rent  by  the  year;  but  you  can 
have  the  rent  at  a  rate  which,  if  the  let- 
ting were  for  a  year,  would  be  within  the 
limits  fixed  by  the  section.  Therefore, 
''  at  any  rent  or  rate  "  must  mean  at  any 
rent  which  is  at  a  rate  not  exceeding  20/. 
a  year.  If  that  be  applicable  to  the  pay- 
ment of  the  rent,  it  seems  to  me  to  follow 
that  that  governs  not  only  the  words  "  for 
any  less  term  than  one  year,"  but  also 
applies  to  the  next  alternative  term, 
which  is  "  on  any  agreement."  The  word 
<<  agreement "  shews  that  the  section  is 
going  to  deal  with  a  letting  which  may  be 
for  more  than  a  year  or  less  than  three 
yeara,  because  '^agreement"  would  not 
properly  apply  to  a  lease  for  moi«  than 
three  years,  which  must  be  by  deed.  The 
section  would  then  read  ''  or  on  any  agree- 
ment that  is  for  more  than  a  year  and  lass 
than  three  years  by  which  the  rent  shall 
be  reserved  or  made  payable  at  any  shorter 
period  than  three  months."  I  agree  with 
Lord  Coleridge  that  if  the  enactment  had 
stopped  there,  this  reading — according  to 
its  grammatical  construction,  and  dealing 
with  the  words  and  differences  of  phrase- 
ology which  are  well  kno\vn  in  the  ordi- 
nary English  language  as  applied  to  let- 
tings — would  shew  that  two  different 
terms  ai-e  mentioned,  but  that  there  is  a 
limitation  of  the  amount  of  rent  which  is 
applicable  to  both  of  them.* 

The  proviso  contained  in  the  subsequent 
part  of  the  section  deals  with  an  altera- 
tion or  variation  of  the  original  resolution. 
That  power  of  varying  is  in  general  terms, 
but  it  requires  to  be  limited.  One  would 
think    the    limitation    of   the    variation 


would  be  equal  with  the  subject-matter  of 
the  first  resolution.  Here  the  force  of  this 
proviso  in  this  part  seems  to  me  to  be 
this,  that  it  gives  a  description  of  the  sub- 
ject-matter of  the  first  resolution  which 
may  be  varied^ — namely,  rent  between  20/. 
and  6/.,  and  that  shews  more  completely, 
if  possible,  that  the  first  resolution  was  to 
be  confined  to  rents  which  in  amount 
wei*e  between  20/.  and  6/. 

The  sole  reason  given  by  my  brother 
Huddleston  for  the  opinion  he  finally  came 
to  is  to  be  found  in  the  passage  where  he 
says,  *'  And  also  where  the  premises  are  let 
by  agreement  for  a  shorter  period  than 
three  months,  no  matter  what  the  rent 
may  be.  The  I'eason  is  obvious,  because 
a  man  who  takes  chambers  or  lodgings  for 
a  period  of  six  or  eight  weeks  would 
escape  altogether  where  the  rates  are 
made  every  three  months,  and  the  land- 
lord would  always  be  able  to  recoup  him- 
self." In  other  words,  he  reads  the  stipu- 
lation '^  or  on  any  agreement  by  which 
the  rent  shall  be  reserved  or  made  payable 
at  any  shorter  period  than  three  months," 
as  if  it  were  a  term  of  a  shorter  period 
than  three  months.  If  the  term  is  for  a 
shorter  period  than  three  months  it  is 
within  the  first  branch,  and  the  second 
branch  is  not  required  at  all.  It  seems  to 
me,  therefore,  that  the  only  i*eason  which 
induced  him  to  come  to  the  conclusion 
which  he  did,  cannot  be  supported. 

I  will  only  say,  further,  that  it  seems 
to  me  that  Mr.  Atkinson  has  given  not 
only  a  plausible  but  the  true  reason  of  the 
introduction  of  the  second  paragraph — 
namely,  that  the  owners  would  have 
evaded  the  first  biunch  by  making  the 
term  more  than  a  year ;  but  they  would 
have  made  the  rent  payable  weekly  or  at 
a  shorter  period  than  three  months,  with 
a  power  to  take  possession  if  it  was  not 
paid ;  so  that  it  would  not  be  worth  while 
to  rate  the  occupiers.  The  old  mischief 
would  have  continued  and  the  romedy  of 
the  Act  would  have  been  evaded;  and, 
consequently,  the  subsequent  stipulation 
was  put  into  the  section  to  prevent  owners 
from  thus  evading  the  first  branch.  I 
think,  therefore,  that  the  reason  given  by 
my  brother  Huddleston  is  untenable ;  and 
that  our  construction,  which  is  according 
to  the  ordinary  grammatical  construction 
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of  the  English  language,  and,  according 
to  the  (Mrdinaiy  meaning  of  the  terms  with 
regard  to  letting  and  rent,  is  the  right 
one.  The  judgment  of  the  Court  helow 
ought,  ther^ore,  to  be  reversed. 

Appeal  aUowed, 


Solicitors^Seaton  F.  Taylor,  for  appellant; 
G.  A.  Sedgwick,  for  the  West  Ham  Union ; 
Hillearj  &  Taylor,  for  the  overseers. 


[IN  THE  COUBT  OF  APPEAL  AND  HOUSE 

OF  LORDS.] 

1881.       1 
April  12.     >/n  re  the  rev.  s.  f.  green.* 
Aug.  1,  2.  J 

EecUsiasiical  Court  —  GorUumcusioua 
Clerk — Writ  de  Contumctoe  Capiendo — 
Jurisdiction  of  Lord  Penza/nce — Issue  of 
Signijicamt — Tra/nsmission  of  Court  to 
County  FalcUine — Public  Worship  Regu- 
lotion  Act,  1874  (37  <fe  38  Vict.  c.  85), 
•*.  8,  9,  13, 16—53  Geo.  3.  c.  127.  s.  1—5 
EUz.  c.  23.  s,  II— Mules  and  Orders- 
Costs  on  Habeas  Corpus, 

The  "  matter  of  a  representation  "  trcms- 
mitted  to  the  Judge  appointed  under  the 
Public  Worship  Regulation  Act  is  a  cause 
cognizable  by  an  Ecdesiastioal  Court  unthin 
the  mea/ning  of  53  Geo.  3,  c.  127,  and  any 
orders  made  in  such  a  cause  are  enforceaUe 
by  signifcavit  and  writ  de  contumace 
capiendo. 

The  direction  to  the  Judge,  under  the 
9th  section  of  the  Public  Worship  Regular 
tion  Actf  "  to  hear  the  matter  of  the  repre- 
sentation,'* empowers  him  "  to  hear,  deter- 
mine and  dispose  of*'  the  whole  proceedings 
of  the  ecclesiastical  matter  from  beginning 
to  end,  including  aU  incidental  arid  conse- 
quential applications,  whether  as  regards 
costs,  suspension  or  enforcement  of  moni- 
tion, or  punishment  for  disobedience — in 
other  words,  the  whole  proceedings  untU 
the  wiU  of  the  Court  be  JinaUy  executed — (U 

•  Ooram  James,  L.J. ;  Brett,  L  J. ;  and  Cot- 
ton, L.  J. 

TOL.  61.--Q.B. 


any  place  mentioned  by  the  Archbishop  in 
the  requisition  sent  to  him,  even  though 
such  place  be  outside  the  province,  as  Official 
Principal  of  which  he  is  acting. 

Where  G.,  a  clerk  in  the  diocese  of  Man- 
chester, in  the  province  of  York,  having 
been  found  guilty  of  illegal  practices,  had 
disobeyed  both  the  monition  and  also  tlie 
inh^fUion  issued  against  him, — Held,  that 
Lord  Penzance  was  empowered,  under  a 
requisition  from  tJie  Archbishop,  "  to  heanr 
the  m>atter  of  the  representation  at  any 
place  in  London  or  Westminster,  or  within 
the  province  of  York,  or  within  the  diocese 
of  Manchester,  as  you  may  deem  Jit,"  to 
direct  a  significavit  to  issue  of  the  contempt 
committed  by  G.,  while  his  Lordship  was 
sitting  at  Westminster,  and  that  he  need  not 
go  into  the  province  of  York  for  thai  pur* 
pose. 

As  regards  the  transmission  of  the  writ 
de  corUumace  capiendo  to  the  County  Pala- 
tine, the  method  of  procedure  to  befoUowed 
is  that  provided  by  the  Wth  section  of  5 
Eliz.  c.  23/  53  Geo.  3.  c.  127.  *.  1,  incor- 
porating into  the  proceedings  with  regard 
to  the  writ  de  contumace  capiendo  all  that 
was  contained  in  the  Act  of  Elizabeth  with 
regard  to  the  writ  de  excommunicato 
capiendo. 

Therefore,  where  the  derk  resides  within 
the  jurisdiction  of  the  County  Palatine  of 
Lancaster,  instead  of  the  writ  de  contu- 
mace capiendo  being  issued  directly  from 
the  Petty  Ba>g  Office,  that  office  transmits 
the  tenor  of  the  significavit  by  mittimus  to 
the  Chancellor  of  the  County  Palatine,  or 
his  deputy,  who,  on  receiving  the  mittimus, 
may  direct  the  writ  de  contumace  ca- 
piendo to  issue,  without  any  further  hear- 
ing of  the  parties,  and  such  writ  may  be 
issued  by  Oie  Vice-Chancellor  when  sitting 
out  of  the  local  limits  of  the  County  Pala- 
tine. 

The  mittimus  is  not  such  a  writ  as  by 
Order  II.  rule  S  of  the  Rules  under  the  Judi- 
cature Acts  is  required  to  be  tested  in  the 
name  of  the  Lord  Chancellor,  but  is 
properly  tested  in  the  name  of  the  Queen 
as  usual  before  the  Judicature  Acts  were 
passed. 

The  Bev.  Sidney  Faithome  Green  was 
the  rector  of  the  parish  of  St.  John  the 
Evangelist,  Miles  Platting,  in  the  County 
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Palatine  of  Lancaster,  the  diocese  of  Man- 
chester, and  the  province  of  York. 

On  the  2l8t  of  November,  1878,  a  re- 
presentation was  made  to  the  Bishop  of 
Manchester  by  three  parishioners,  that 
Mr.  Green  had  been  guilty  of  certain 
illegal  ritualistic  practices. 

This  representation  was  transmitted  by 
the  Bishop  of  Manchester  to  the  Arch- 
bishop of  York.  The  Archbishop,  on  the 
18th  of  February,  1879,  issued  a  requisi- 
tion to  Lord  Penzance,  as  Judge  of  the 
Provincial  Court  of  York,  whereby,  after 
reciting  the  transmission  of  the  represen- 
tation, and  reciting  that  the  said  Bishop  of 
Manchester  had  signified  that  the  parties 
had  not,  within  the  time  prescribed  by  the 
Public  Worship  Regulation  Act,  1874, 
stated  their  willingness  to  submit  to  his 
directions  touching  the  matter  of  the  re- 
presentation, the  Archbishop  required 
Lord  Penzance,  ''  the  Judge  aforesaid,  to 
hear  and  determine  the  matter  of  the  said 
representation  at  any  place  in  London  or 
Westminster,  or  within  the  province  of 
York,  or  within  the  said  diocese  of  Man- 
chester, as  you  may  deem  fit." 

On  the  10th  day  of  June,  1879,  Lord 
Penzance,  sitting  in  his  room  at  the  House 
of  Lords,  Westminster,  as  Official  Principal 
of  the  Chancery  of  the  province  of  York, 
heard  and  determined  the  matter  of  the 
representation,  and  decreed  a  monition  in 
respect  of  all  or  some  of  the  ritualistic 
practices  complained  of. 

On  the  27th  of  June,  1879,  the  moni- 
tion in  writing  was  issued  by  Lord 
Penzance. 

Mr.  Green  having  disobeyed  the  moni- 
tion, Lord  Penzance,  on  the  16th  day  of 
August,  1879,  issued  his  inhibition  against 
Mr.  Green,  ordering  that  for  such  dis- 
obedience he  should  be  inhibited  for  a 
term  of  three  months  from  the  time  of 
the  publication  of  the  monition,  and 
thereafter  until  the  same  should  have 
been  duly  relaxed,  from  performing  any 
service  of  the  Church,  or  otherwise  exer- 
cising "the  cure  of  souls  within  the 
diocese  of  Manchester." 

This  inhibition  was  served  on  the  17th 
of  August,  1879.  On  the  17th  of  July, 
1880,  Mr.  Green  was  served  with  a  notice, 
intituled  ''  In  the  matter  of  the  represen- 
tation of  [the  three  parishioners],  made  in 


pursuance  of  the  Public  Worship  Regula- 
tion Act,  1874,  bearing  date  the  21st  day 
ot  November,  1878,"  (fee,  that  "  the  Court 
at  its  sittings  in  Lord  Penzance's  room  in 
the  House  of  Lords  at  Westminster,  on 
Thursday,  the  5th  day  of  August,  1880, 
at  twelve  of  the  clock,  noon,  will  be  moved 
that  you,  the  respondent,  may  be  pro- 
nounced guilty  of  contempt  of  Court,  by 
reason  of  your  disobedience  to  the  inhi- 
bition served  on  you  in  the  above  case  of 
Dean  and  Others  v.  Green,  in  respect  of 
youi'  having  performed  divine  service," 
&c.,  "and  that  you  be  punished  accor- 
dingly." 

Mr.  Green  did  not  attend  the  hearing 
of  the  motion. 

About  the  9th  of  August,  1880,  he  was 
served  with  another  notice  of  motion  to 
be  made  at  the  same  place,  that  he  might 
be  pronounced  guilty  of  contempt,  and 
punished  accordingly. 

About  the  9th  of  November  Mr.  Green 
received  notice  fix)m  the  promoters'  proc- 
tors, that  the  last-named  motion  had  been 
partly  heard  at  the  time  and  place  men- 
tioned in  the  notice  of  motion,  and  ad- 
journed till  the  20th  of  November,  when 
such  motion  would  come  on  for  hearing 
at  Lord  Penzance's  room  in  the  House  of 
Lords  at  Westminster,  at  11  a.m.  But 
Mr.  Gi'een  did  not,  on  that  occasion,  ap- 
pear in  person  or  by  counsel. 

On  the  20th  of  November  Lord  Pen- 
zance, sitting  at  the  place  mentioned  in 
the  last  notice,  pronounced  Mr.  Green 
guilty  of  contempt,  and  directed  a  signifi- 
cavlt  to  be  issued. 

On  the  25th  of  November  a  significavU 
under  the  archiepisoopal  seal  of  the  Chan- 
cery Court  of  York  was  issued  in  the 
name  of  Lord  Penzance,  "the  Judge  ap- 
pointed under  the  Public  Worship  Regu- 
lation Act,  1874,  and  Official  Principal  or 
Auditor  of  the  Chancery  Court  of  York," 
to  Her  Majesty  in  the  Chancery  Division, 
whereby  he  signified  the  disobedience  and 
contempt  of  Mr.  Green  in  the  form 
provided  by  the  Act  53  Geo.  3.  c.  127. 
sched.  A, 

On  the  26th  of  November  a  mittimus 
was  issued  out  of  the  Petty  Bag  Office  in 
the  following  form  : — 

"  Victoria,"  &c.  "  To  our  Chancellor  of 
our  Court  Palatine  of  Lancaster,  or  to  hi9 
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deputy  there,  greeting.  We  send  to  you, 
enclosed  in  these  presents,  the  transcript 
of  certain  letters  patent  of  James  Plaisted 
Baron  Penzance,  the  Judge  appointed 
under  the  Public  Worship  Regulation  Act, 
1874,  and  the  Official  Principal  Auditor 
of  the  Chancery  Court  of  York,  which  he 
has  sent  to  us  under  his  seal  into  otir 
Chancery,  signifying  one  the  Eeverend 
Sidney  Faithome  Green,  of  the  rectory  of 
St.  John  the  Evangelist,  Miles  Platting, 
in  the  city  of  Manchester,  in  the  county 
of  Lancaster,  clerk,  i^ector  of  the  parish 
and  of  the  parish  church  of  St.  John  the 
Evangelist,  in  the  diocese  of  Manchester, 
to  be  contumacious,  commanding  you  that, 
inspecting  the  transcript  of  the  aforesaid 
letters  patent,  you  cause  further  to  be 
done  therein  as  of  right  and  according  to 
the  form  of  the  statute  in  this  case  pro- 
vided may  be  meet  to  be  done.  Witness 
ourself  at  Westminster,  the  26th  of  No- 
vember, in  the  forty-fourth  year  of  our 
reign. 

'<  Jessel. 
'*  Murray." 

In  February,  1881,  Mr.  Green  was 
served  with  notice  that  H.  Fox  Bris- 
towe,  Esq.,  Vice-Chancellor  of  the  County 
Palatine  of  Lancaster,  at  his  chambers, 
Lincoln's  Inn,  would  be  moved  by  counsel 
on  behalf  of  the  promoters  to  direct  pro- 
cess to  issue  to  the  officer  of  the  County 
Palatine  for  the  aiTest  of  Mr.  Green,  in 
accordance  with  the  significavit  and  mU- 
timus, 

Mr.  Green  did  not  attend  in  person  or 
by  counsel  on  the  day  named,  and  the 
Vice-chancellor  then  and  there  directed  a 
writ  to  be  issued.  Such  writ  was  in  the 
following  form  : — 

"  Victoria,"  &c.  "  To  the  sheiiff  of  the 
county  of  Lancaster,  greeting.  The  Right 
Honourable  James  Plaisted  Baron  Pen- 
zance, the  Judge  appointed  under  the 
Public  Worship  Begulation  Act,  1874, 
and  Official  Principal  and  Auditor  of  the 
Chancery  Court  of  York,  lawfully  con- 
stitttted,  hath  by  certain  letters  patent, 
being,  and  being  hereinafter  called,  a  aigniji- 
cavU,  duly  signified  to  us  in  our  High  Couit 
of  Justice,  (Sanoery  Division,  that  one  the 
Reverend  Sidney  Faithome  Green,"  &c. 
[redtiDg  the  matter  stated  in  the  signifi- 
eaml]f  **  nor  will  he  submit  to  the  ecclesi- 


astical jurisdiction.  And  the  said  signifi- 
cavit has  been  duly  made  of  record  in  our 
High  Court  of  Justice,  Chancery  Division. 
And  the  tenor  of  such  significavit  has 
been  duly  sent  by  mUtimtis  to  the  Chan- 
cellor of  our  County  Palatine ;  but  foras- 
much as  the  i*oyal  power  ought  not  to  be 
wanting  to  enforce  such  ecclesiastical  juris- 
diction, we  command  you  that  you  attach 
the  said  Sidney  Faithome  Green  by  his 
body  until  he  shall  have  made  satisfaction 
for  the  said  contempt,  and  how  you  shall 
execute  this  our  precept  notify  unto  oiu* 
Justices  at  Lancaster  the  first  day  of  the 
next  general  session  of  assizes  then  to 
be  holden,  and  in  no  way  omit  this,  and 
have  you  there  this  writ.  Witness  our- 
self, at  Lancaster,  the  9  th  day  of  March, 
1881,  and  in  the  forty-fourth  year  of  our 
reign. 

(L.S.)  « Bristowe." 

The  sheriff,  on  receipt  of  this  writ, 
issued  his  warrant,  whereon,  on  the  18th 
of  March,  Mr.  Green  was  arrested  and 
lodged  in  the  gaol  of  Lancaster  Castle. 

On  the  6th  of  April  a  motion  was  made 
on  behalf  of  Mr.  Green,  upon  an  affidavit 
setting  out  the  facts,  to  the  Queen's  Bench 
Division,  for  a  rule  for  a  habeas  corpuSf 
to  be  directed  to  the  keeper  of  Her  Ma- 
jesty's prison  at  Lancaster  Castle,  to  bring 
up  Mr.  Green,  with  a  view  to  his  discharge. 

The  rule  was,  however,  refused  by  Grove, 
J.,  and  lindley,  J. 

On  the  8th  of  April  an  application  was 
made  to  the  Court  of  Appeal  to  grant  a 
rule  for  a  writ  of  Itaheas  corpus.  The 
Court  granted  a  rule  nisi,  returnable  on 
the  12&  of  April,  on  which  day  cause  was 
shewn  against  making  the  rule  absolute. 

T/ie  Attorney-General  {Sir  II,  James, 
Q£),  The  Solicitor-General  {Sir  F.  Her- 
sclielly  Q,C.)  and  A,  L,  Smith,  for  Loi-d 
Penzance  and  the  gaoler. — Had  Lord  Pen- 
zance jurisdiction,  sitting  at  Westminstei, 
to  issue  a  significavit  f  He,  as  the  Judge 
of  the  Court  appointed  by  the  Public 
Worship  Regulation  Act,  1874,  is  to  have 
all  the  powers  of  the  Court  of  Record. 
The  Court  is  a  new  CouH — 

[Cotton,  L.  J. — ^No.  It  is  an  old  Court! 
or,  if  not  a  new  Court,  it  has  increased 
powers  under  the  Acts. 

The  Judge  was  required  by  the  Arch- 
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biahop  to  hear  the  matter  of  the  represen- 
tation at  Westminster.  The  Archbishop 
fixes  the  venue.  The  question  is,  What  is 
the  matter  of  the  representation  ?  It  must 
mean  the  whole  of  the  proceedings  from 
the  first  step  to  the  very  last,  and  include 
every  proceeding  which  is  necessary  for  the 
enforcement  of  the  law.  He  can  issue  the 
monition  at  Westminster,  but  it  cannot  be 
assumed  that  he  is  bound  to  travel  down 
to  York  for  all  incidental  matters. 

The  general  rules  and  forms  which  were 
framed  under  the  Act,  and  laid  before 
Parliament,  were  the  work  of  Lords  Cairns 
and  Penzance,  and  Cockbum,  C.J.,  and 
shew  at  least  the  construction  put  on  the 
words  ^'  matter  of  representation  "  by  those 
eminent  men.  See,  for  instance,  Forms 
20,  21,  22,  26,  28,  in  several  of  which  the 
proceedings  referred  to  are  subsequent  to 
the  hearing  (1 ).  These  rules  form  part  of 
the  Act,  and  are  of  statutory  authority — 
In  re  Dale  ;  In  re  JEnraght  (2),  Ex  parte 
Wier  (3). 

They  say  that  the  authority  to  cite  a 
derk  out  of  the  diocese  was  only  for  the 
''hearing."  But  what  is  to  be  heard? 
Not  merely  the  statement,  but  all  appli- 
cations, motions  and  other  proceedings 
rendered  necessary  by  the  original  pro- 
ceeding. The  Judge  is  by  section  9  to 
pronounce  judgment  on  the  matter  of  the 
representation.  .  It  would  be  a  ridiculous 
construction  of  the  Act  to  hold  that  he 
could  only  pronounce  judgment  in  London, 
but  that  to  make  any  order  as  to  costs, 
or  to  suspend  the  application  of  his  moni- 
tion pending  the  appeal,  he  is  to  go  down 
to  York. 

Jeu7ie  (A,  Wills f  Q.C.f  with  him),  for  the 
complainants. — The  Public  Worship  Act 
is  an  Act  in  pari  materia  with  the 
Church  Discipline  Act  (3  <&  4  Yict.  c. 
86),  which  by  s.  13  empowers  the  bishop 
of  any  diocese  "  to  send  the  case  by  let- 
ters of  request  to  the  Court  of  Appeal  of 
the  province,  to  be  there  heard  and  de- 
termined according  to  the  law  and  prac- 
tice of  such  Court.''  No  one  has  ever 
denied  that  under  that  section  the  Judge 

(1)  49  Law  J.  Rep.  P.,  D.  k  A.  Orders,  9 ; 
Lav  Rep.  4  P.  D.  260. 

(2)  50  Law  J.  Rep.  Q.B.  234. 

(8)  41  Law  J.  Rep.  Bankr.  14 ;  Law  Rep.  6 
Ghano.  876. 


had  power  from  first  to  last  throughout 
the  whole  proceedings.  The  expression 
'^  matter  of  representation "  is  equivalent 
to  the  word  ^*  case  "  in  that  section. 

Then  there  are  the  words  in  the  7th  sec- 
tion of  the  Public  Worship  Begulation  Act, 
that  all  proceedings  taken  before  the  Judge 
(after  he  has  become  ex  officio  Principal  or 
Auditor  of  the  Chancery  Court  of  York), 
**  in  relation  to  matters  arising  within 
the  province  of  York,  shall  be  deemed  to 
be  taken  in  the  Chancery  Court  of  York." 
The  whole  argument  of  the  applicant  is 
that  Lord  Penzance  heard  this  case  as 
Official  Principal  of  the  York  Chancery 
Court. 

The  very  words  on  which  reliance  must 
be  placed  as  shewing  that  the  Judge  must 
exercise  his  jurisdiction  in  the  province 
are  followed  by  woi*ds  which  shew  that 
wherever  the  proceedings  are  taken  they 
are  to  be  deemed  to  be  taken  in  the  York 
Chancery  Court. 

He  is  bound  to  hear  the  matter — ^the 
whole  matter — in  the  place  mentioned  in 
the  Archbishop's  requisition. 

I  go  further,  and  say  that  be  should 
not  sit  at  York — Hudson  v.  Tootfi  (4). 

Then  the  next  point  is  as  to  the  jurist 
diction  of  the  Palatine  Court.  That 
tmiis  on  the  construction  of  the  53 
Geo.  3. 

The  Judge  having  found  Green  in  con- 
tempt, the  process  followed  was  that  de- 
clared by  the  53  Geo.  3,  the  statute  dis- 
continuing excommunication.  The  Judge 
pronounced  him  contumacious  and  in 
contempt,  and  as  the  clerk  was  in  the 
County  Palatine  of  Lancaster,  in  pursu- 
ance of  the  regular  practice  under  the 
provisions  of  5  Eliz.  c.  25.  s.  6  (which  re- 
gulates the  process  against  offenders  in  the 
exempt  jurisdictions),  which  provisions 
are  saved  by  53  Geo.  3.  c.  127.  s.  1,  the 
tenor  of  the  significavU  was,  with  a  docu- 
ment called  mittimuSf  transmitted  by  the 
official  of  the  Petty  Bag  Office  to  the 
Chancellor  of  the  duchy,  who  acts  by  his 
proper  officers  in  issuing  the  writ.  This 
has  been  and  is  the  regular  practice. 

Then  it  is  said  that  the  Vice-chancellor 
had  no  jurisdiction  sitting  in  chambers 
to  issue  the  writ^     But  it  was  a  purely 

(4)  47  Law  J.  Rep.  Q.B.  18 ;  Law  Rep.  3 
Q.B.  D.  146. 
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ministeml,  even  if  not  an  unnecessary 
act. 

The  question  was  referred,  in  the  first 
place,  by  the  cursitor  of  Preston  to  Little, 
V.C,  who  was  prepared  to  ipsue  the  writ, 
but  died  before  doing  so,  when  the  matter 
was  referred  to  Bristowe,  V.C,  who  gave 
notice  to  the  other  side,  who  did  not  ap- 
pear, and  then  he  directed  the  cursitor  to 
issue  it,  but  there  was  no  necessity  for 
any  hearing.  When  the  Vice-Chancel  lor, 
representing  the  Chancellor  of  the  duchy, 
gets  the  mittimus  he  is  henceforth  to 
cause  like  process  to  be  Issued.  There  is 
no  bringing  the  writ  into  open  Court, 
he  is  only  to  read  the  mittimus  in  the 
same  way  as  the  Judges  of  the  Queen's 
Bench  Division  read  the  writ  de  corUuma>ce 
capiendo,  and  in  so  doing  his  duty  was 
ministerial  only— in  feust,  the  same  as  that 
of  a  sheriff. 

[ Breit,  L.J. — ^Is  not  the  Vice-Chan- 
cellor  to  read  the  mittimus  to  see  whether 
it  L$  proper  )  We  thought  that  the  reason 
why  the  writ  is  sent  into  the  Queen's 
Bench  Division  is  to  see  that  it  is  a  proper 
writ.] 

Whatever  may  be  the  case  in  the  Queen's 
Bench  Division,  the  County  Palatine  is 
under  a  different  law.  In  the  case  of  an 
ordinary  writ  out  of  the  Chancery  Di- 
vision, it  would  go  to  the  Chancellor,  and 
he  would  hand  it  over  to  the  sheriff,  and 
there  would  be  no  hearing ;  the  Chancel- 
lor's duties  in  that  case  would  be  purely 
ministerial,  and  so  the  Chancellor  of  the 
County  Palatine  does,  by  his  officers,  pre- 
cisely what  the  Chancellor  of  England 
does  by  his. 

If  then  the  act  of  the  Vice-Chancellor 
was  purely  ministerial,  it  need  not  be 
done  withm  the  limits  of  his  jurisdiction. 

If  not  ministerial,  but  judicial,  the  act 
comes  within  13  &  14  Vict,  c  43.  s.  13. 
This  is  a  '^  motion,"  or  at  any  rate  a 
matter  for  &cilitating  the  progress  of 
busLuesB  pending  in  the  Palatine  Court. 

Arthur  Charles,  Q.C.,  and  W.  G.  PhiUi- 
more  (Poland  with  them),  for  the  Rev.  S. 
F.  Green. — As  to  the  juxisdiction  of  Lord 
Penzance  to  issue  the  significavit  out  of 
Westminster,  that  depends  upon  the 
meaning  of  the  words  ''hear"  and  the 
''  matter  of  the  r^resentation."  *'  Hear, 
ing"  must  mean  the  judicial  hearing,  in- 
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eluding  the  pronouncing  of  judgment. 
When  that  was  done  the  power  of  the 
Judge  under  the  requisition  ceased.  The 
form  of  the  requisition  (Form  14)  shews 
the  meaning  of  the  word. 

Then  what  the  Judge  is  to  "  hear  "  are 
the  matters  of  the  representation — ^that  is, 
only  the  matters  disclosed  by  the  thing 
which  is  called  a  representation,  which  is 
transmitted  to  the  Bishop  by  the  com- 
plainants— see  section  8  and  schedule  B. 
Disobedience  to  an  order  of  the  Court 
is  not  one  of  the  matters  covered  by  the 
representation.  It  is  not  really  within 
the  Public  Worship  Act  at  all,  but  the 
53  Greo.  3.  c.  127.  Then  the  direction  to 
the  Judge  to  give  twenty-eight  days'  notice 
seems  to  limit  the  meaning  of  the  words, 
as  does  the  former  clause  in  section  9, 
providing  for  a  hearing  before  the  Bishop 
by  consent  of  the  parties. 

The  requisition  (Form  14)  which  is  to 
give  power  to  the  provincial  Judge  to  sit 
outside  his  province  must  be  strictly  fol- 
lowed. He  is  obliged  to  rely  on  the  Act 
to  sit  outside  his  province,  and  unless  he 
finds  words  enabling  him  to  exercise  the 
powers  of  the  53  Geo.  3.  c.  127  when 
sitting  outside  his  province,  he  has  ex- 
ceeded his  powers. 

If,  when  judgment  has  been  pronounced 
by  the  Judge  on  the  matter  of  the  repre- 
sentation, his  order  is  disobeyed,  provision 
is  made  for  further  proceedings,  which  are 
to  be  taken  by  direction  of  the  Judge 
(section  10) — a  new  process  analogous  to 
an  action  on  a  judgment. 

Section  16  is  very  different  from  section 
9.  In  the  former  the  words  used  are  '*  all 
matters  therein  arising  in  relation  to  such 
representatiouj"  and  the  present  proceed- 
ings would  fall  within  this  description. 

There  would  be  no  difficulty  if  the 
Judge  had  elected  to  sit  within  his  pro- 
vince, as  he  could  have  done.  He  has  not 
been  ordered  to  sit  at  Westminster,  The 
actual  tiial  is  of  course  to  be  fixed  in  the 
place  which  the  Archbishop  considers 
most  convenient — ^if  of  fact,  in  the  pro- 
vince, if  of  law,  probably  in  London ;  but 
any  subsequeut  proceedings  would  be 
taken  under  his  common  law  jurisdiction 
in  the  province.  This  is  an  attempt  to 
derogate  from  a  common  law  right,  and 
for  that  dear  words  are  necessary.    He 
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has  no  jurisdiction  in  the  absence  of  clear 
words,  as  Official  Principal  of  York,  to  sit 
and  act  outside  the  province. 

On  the  question  whether  the  writ  was 
properly  issued  out  of  the  offices  of  the 
County  Palatine,  the  writ  de  coiUuviace 
capieivdo  is,  by  the  2  &  3  Will.  4.  c.  93, 
to  be  issued  from  the  High  Court  of 
Chancery  in  England ;  and  when  once  you 
get  the  writ  issued  out  of  the  proper  place, 
then  by  the  same  statute  all  the  rules  and 
regulations  of  the  Act  of  Elizabeth  ap- 
plicable to  the  writ  de  excommunicato 
capiendo  shall  apply  to  the  proceedings 
following  upon  the  writ;  and  the  11th 
section  of  that  Act,  providing  for  things 
which  precede  the  writ,  is  not  by  the  Act 
of  Will.  4  applicable  here.  Under  the 
2nd  section  of  the  Act  of  Will.  4  the 
goods  of  Green  could  have  been  sequestrated 
under  the  sequestration  issued  out  of  the 
High  Court  of  Chancery  (not  the  County 
Palatine).  The  statute  of  Will.  4  creates 
a  statutory  writ  issued  out  of  the  Court  of 
Chancery,  and  although  a  common  law 
writ  may  not  run  into  the  County  Pala- 
tine, there  is  no  authority  for  saying  that 
a  statutory  writ  does  not. 

llie  Vice-Chancellor  in  issuing  the  writ 
is  either  filling  an  office  like  that  of  the 
Chancellor,  or  else  he  must  have  discration, 
in  which  case  he  is  in  a  similar  position  to 
the  Court  of  Queen's  Bench  with  regard 
to  the  writ.  This  duty  is  more  than 
ministerial — it  is  judicial — and  he  must 
perform  it  within  the  jurisdiction  of  his 
province. 

James,  L.J. — ^I  am  of  opinion  that  the 
rule  must  be  discharged  on  all  the  points 
that  have  been  raised.  The  first  and  most 
important  point  probably  is  that  which  is 
raised  as  to  the  jurisdiction  of  Lord  Pen- 
sance  to  hear  the  application  sitting  in  his 
room  at  Westminster,  being  a  place  in 
which  he  was  authorised  to  sit  for  hearing 
the  matter  originally.  No  doubt  the 
statute  is  not  altogether  very  easy  to  con- 
strue. There  may  be  some  difficulties  in 
the  language  found  in  different  parts  of  it 
which  may  puzzle  us  a  little,  but  we  must 
construe  it  as  a  whole,  and  see  what  was 
the  object  of  the  statute  and  what  was  in- 
tended to  be  done  by  it.  We  must  oon- 
Btme  it  with  leferenoe  to  that  object  and 


intention  as  we  gather  them  from  the 
statute  itself,  because  we  have  no  right  to 
look  at  anything  else. 

Now  I  am  of  opinion  that  the  words 
"  to  hear  the  subject-matter  of  the  repre- 
sentation "  cannot  be  limited,  as  has  been 
said,  to  merely  sitting  there  and  hearing 
the  thing  read.  Then  it  is  not  merely 
hearing  what  is  contained  in  the  subject- 
matter  of  the  representation.  The  word, 
therefore,  must  have  a  meaning,  some- 
thing more  than  the  mere  sitting  there 
and  listening.  It  is  to  ''  hear  and  deter- 
mine." Now,  to  "  hear  and  determine," 
it  is  conceded,  must  mean  to  ^*  hear  and  de- 
termine and  pronounce  judgment"  upon  it. 
It  appears  to  me  that  it  goes  further  than 
that.  The  plain  meaning  of  the  Act  of 
Parliament  is,  that  the  subject-matter  of 
the  representation — as  you  say  the  eccle- 
siastical cause  or  matter  which  is  the 
subject-matter  of  the  representation,  the 
chai*ge  against  the  clerk  supposed  to  be 
offending — ^is  to  be  dealt  with  judicially 
by  the  Ju^ge,  if  he  be  so  required  by  the 
Arehbishop  who  has  power  to  direct  him 
in  certain  cases  to  hear  it.  It  is  to  be 
dealt  with  by  him  as  a  Judge ;  the  thing 
itself  is  annexed  to  his  jurisdiction,  and  he 
is  to  hear  it  and  determine  it  and  deal 
with  it.  The  word  "determination" 
which  is  introduced  into  the  form  referred 
to  (Form  14),  seems  to  me  to  imply  that 
it  is  a  fair  and  reasonable  construction 
of  the  statute  to  say  that  it  means  the 
'<  hearing,  dealing  with  and  disposing  of 
the  whole  thing,"  and  that  includes  every 
proceeding  pending  the  hearing  and  every 
proceedmg  subsequent  to  the  heariug,  but 
being  part  and  parcel  of  the  thing  or 
cause  which  was  so  attached  to  the  Judge. 
I  think  that  is  the  meaning  of  the  9th 
section  of  the  Act  of  Parliament,  and 
every  convenience  would  seem  to  point  to 
that  being  the  proper  meaning,  and  we 
must  always  in  these  cases  have  regard,  in 
construing  somewhat  ambiguous  expres- 
sions, to  what  would  be  tfie  convenient 
and  inconvenient  results  arising  from  any 
particular  construction.  One  thing  cer- 
tainly startled  me  in  the  first  instance, 
seeing  I  have  never  got  any  answer  by  the 
applicants  in  this  case — ^that  is,  the  clause 
at  the  end  of  the  9th  section  which  Lord 
Justice  Brett  pointed  out  very  early  in  the 
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argument — ^namely,  as  to  the  suspending 
of  the  application  of  the  monition  ;  where 
is  that  to  be  done  9  Is  it  col^ceivable — ^is 
it  consistent  with  anything  like  a  sensible 
interpretation — ^that,  after  the  Judge  has 
determined  the  case  and  pronounced  his 
sentence  ending  in  a  monition,  that  then, 
if  the  party  is  minded  to  do,  what  he  can 
do — ^namely,  to  appeal  from  that  as  from 
any  other  judicial  sentence  of  that  Judge 
— the  Judge  himself  cannot  hear  any  ap- 
plication to  suspend  his  own  sentence — to 
suspend  his  monition,  pending  that  appeal 
— in  the  place  where  he  pronoimced  it, 
where  they  are  giving  notice  of  appeal — 
that  is,  in  his  room  at  Westminster.  If 
the  clerk  did  not  go  the  next  day  to  the 
same  Judge  to  apply  for  a  suspension  of 
the  monition,  he  would  be  utterly  reme- 
diless until  the  Judge  should  find  himself, 
if  he  ever  did  find  himself,  absolutely 
within  the  limits  of  his  province,  in  this 
case  of  York,  That  would  be  a  very 
startling  result,  and  so  startling  that  we 
should  endeavour  to  get  over  it  by  saying 
that  such  an  application  is  to  be  con- 
sidered as  being  incident  to  it.  It  shews 
to  me  that  the  power  of  the  Judge  does 
not  end  when  he  has  simply  declared 
whether  the  man  has  been  guilty  or  not 
guilty  of  the  ofience,  and  when  he  has 
said,  "  And  for  that  I  admonish  him.'' 

Again,  it  would  seem  to  me  to  be  very 
inconvenient  to  hold  that  every  applica- 
tion with  regard  to  the  costs  of  the  pro- 
ceedings required  that  the  Judge  should 
leave  the  place  where  he  has  heard  the  case, 
and  go  for  all  these  incidental  matters  all 
the  way  to  York,  or,  if  he  did  not  go  down 
there,  that  the  parties  should  be  left 
entirely  without  remedy.  It  appears  to 
me  that  if  we  give  the  plain  meaning  of 
the  word  "hear"  as  meaning  "to  hear, 
determine  and  dispose  of,"  then  it  follows 
that  every  incident  of  the  case  and  every 
consequence  of  the  case  is  to  be  done  by 
the  same  Judge  in  the  same  place  in  whidi 
he  has  authority  originally  to  hear  it,  and 
therefore  that  the  ground  for  the  objection 
on  that  score  fails. 

Then  with  respect  to  the  other  matters 
with  regard  to  the  County  Palatine,  the 
point  arising  out  of  the  transmission  of 
the  writ  to  the  Coimty  Palatine,  certainly 
the  result  would  be  very  startling  if  we 
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could  be  asked  to  upset  a  practice  which 
has  prevailed  ever  since  the  statute,  and 
probably  long  before  the  statute  of  Geo.  3, 
without  attending  very  plainly  indeed  to 
the  practice  which  has  been  in  accordance 
with  the  previous  practice  for  centuries; 
and  when  you  come  to  look  at  the  Act  of 
Geo.  3,  it  does  appear  to  me,  as  it  did  to 
both  the  learned  Judges  in  the  first  instance 
in  this  case,  that  all  the  provisions  of  the 
statute  of  Elizabeth  are  really  preserved 
in  the  statute  of  Geo.  3,  and  made  appli- 
cable to  the  new  writ  de  contumaoe 
capiendo,  as  they  were  previously  ap- 
plicable to  the  writ  de  excommunicato 
capiendoy  and  that,  amongst  other  things, 
a  part  which  is  preserved  is  that  clause 
of  the  statute  of  Elizabeth  which  refers 
in  terms  to  the  exempt  jurisdiction  and 
to  the  fact  that  the  writ  does  not  run 
there ;  and  it  provides  the  whole  machi- 
nery for  dealing  with  the  case  of  those 
exempt  jurisdictions,  especially  the  case  of 
the  great  Counties  Palatine. 

Now  if  the  only  change  that  was  in<« 
tended  to  be  made  was  to  substitute  the 
word  corUumace  for  the  word  excommtL- 
nicato  in  the  new  writ  to  be  issued,  it 
would  be  very  strange  indeed  if  the  whole 
system  of  law,  the  whole  relation  between 
the  Counties  Palatine  and  the  Coui*t  of 
the  Counties  Palatine  and  the  offices  of 
the  Counties  Palatine,  on  the  one  hand, 
and  those  Courts  which  sit  at  West- 
minster on  the  other,  were  changed  with- 
out any  reference  at  all  to  it — without 
there  being  anything  to  call  attention  to 
it.  Therefore,  when  we  find  that  there  is 
no  apparent  intention  to  alter  the  privi- 
l^;es  of  the  County  Palatine — ^when  we 
find  that  in  terms  the  provisions  of  the 
statute  of  Elizabeth  are  preserved  —  it 
seems  to  me  they  are  preserved  so  as  to  pre- 
serve that  11th  section,  and  that  we  must 
read  the  statute  of  Geo.  3  in  exactly  the 
same  way  as  if  there  had  been  a  proviso 
in  so  many  terms  put  in  the  statute  of 
Geo.  3,  of  course  reddendo  singula  sin- 
gulis,  with  the  proper  language  arising 
from  the  fact  that  there  was  to  be  a  writ 
de  contumace  capiendo  instead  of  a  writ  de 
excommunicato  capie^ndo.  If  that  clause 
is  to  be  read  as  if  it  were  introduced  into 
the  statute  of  Geo.  3,  it  appears  to  me 
that  the  practice  which  has  prevailed  is 
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well  authorised  by  the  statute,  and  that 
the  objection  on  that  head  ought  to  fail. 

In  respect  to  what  was  supposed  to  be 
some  excess  of  jurisdiction  on  the  part  of 
the  Vice-Chancellor  in  heanng  the  appli- 
oation,  it  appears  to  me  that  was  a  mere 
work  of  supererogation.  The  Vioe-Chan- 
cellor  was  really  not  called  upon  to  do 
anything  more  than  give  his  advice.  As 
being  a  member  of  the  Chancellor's  staff 
he  Was  called  upon  by  one  of  the  less  dis- 
tinguished and  eminent  members  of  that 
sta^  to  advise  him  as  to  whether  ho  could 
issue  the  writ.  That  was  advice  that  he 
might  give  sitting  in  London  quite  as 
much  as  sitting  in  the  County  Palatine  of 
Lancaster.  What  the  Chancellor  has  to 
do  in  issuing  his  writ  on  receiving  the 
mittimtis  certainly  is  not  a  judicial  act. 
Nobody  supposes  that  he  was  sitting  to 
hear  anybody;  nobody  was  to  be  sum- 
moned before  him.  It  is  not  a  judicial 
act,  it  is  not  a  ministerial  act.  He  is  not 
a  servant  of  the  Chancery  Division  in 
JBngland,  but  he  is  a  great  officer  of  State 
of  the  Queen,  and  the  Queen  sends  to  him 
from  the  Chancery  of  England  a  direction 
giving  effect  to  the  process  that  has  been 
issued.  Of  course  he  does  not  do  that 
personally,  for  nobody  ever  supposed  that 
the  Chancellor  of  the  duchy  would  per- 
sonally deal  with  anything  of  that  Mnd 
any  more  than  the  Lord  High  Chancellor 
deals  with  the  issue  of  attachments  or 
other  writs  in  this  Court.  He  would  deal 
with  it  not  by  himself,  but  by  the  proper 
officers,  whom  he  has  at  the  proper  place 
to  open  and  read  the  thing  that  is  sent  to 
him  by  the  mittimua^  and  to  issue  the 
proper  instrument  which  is  to  be  issued 
in  consequence  of  that.  The  Chancellor  is 
doing  all  that  is  required  to  be  done  by 
the  Queen,  and  you  consider  that  he  has 
done  it,  when  he  has  done  it  by  his  proper 
officer.  The  Judge  of  the  Chancery  Divi- 
sion does  many  things  through  his  derk, 
to  which  necessarily  his  own  judicial  mind 
would  not  be  applied,  and  in  this  case  the 
Chancellor  was  acting  through  the  proper 
officer,  which  proper  officer  prepared  the 
writ  and  transmitted  it  originally. 

Brett,  L.J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  the  whole  of  the  first 
question  depends  solely  and    entirely  on 


what  is  the  proper  construction  of  the  9ih 
section  of  the  Public  Worship  Regulation 
Act.  In  order  to  construe  that  Act  I 
cannot  accept  what  was  suggested  by  the 
Attorney-General,  if  we  understood  him 
rightly,  that  any  new  Court  of  any  kind 
is  constituted  by  this  Act.  At  all  events, 
I  adhere  absolutely  and  entirely  to  what 
wafi  said  in  the  former  judgment,  that 
there  is  no  new  Court  whatever ;  there  is 
no  new  Judge  whatever ;  that  the  Judge 
is  not  a  Judge  appointed  by  the  statutes ; 
that  there  are  the  two  Courts  of  the  pro- 
vince of  Canterbury  and  York  stUl  exist- 
ing as  they  were  before;  that  the  mode 
of  appointing  the  Judge  is  altered,  but 
that  the  Judge  is  actiuilly  appointed  by 
the  same  persons;  that  all  his  power  is 
derived  from  the  appointment  by  the  very 
same  persons  whp  appointed  him  before, 
only  the  statute  says  that  these  persona 
must  appoint  jointly,  and  must  appoint 
the  same  person  to  be  the  Judge  of  the 
two  Courts.  There  are  still  two  Courts, 
the  same  Courts  that  they  were  before. 
Now  with  regard  to  the  construction  of 
this  9th  section,  if  Mr.  Charles's  argu- 
ment was  right,  the  logical  result  of  it 
must  be  that  all  the  Judge  could  hear  at 
the  place  required  by  either  of  the  Arch- 
bishops was  that  which  is  contained  in 
the  representation,  and  that  every  other 
step  in  the  case  must  be  decided  by  Mm 
in  the  province.  I  think  that  construc- 
tion was  felt  to  be  so  practically  absurd 
that  it  was  not  insisted  upon ;  and  it  was 
admitted  that  the  words, ''  the  matter  of 
the  representation,"  must  go  somewhat 
further  than  that.  If  they  go  further 
than  that  I  can  see  no  step  short  of  saying 
that  they  mean  that  the  whole  cause,  the 
whole  matter  of  complaint,  from  the  be- 
ginning to  the  end,  must  be,  or  at  all  events, 
I  would  rather  say,  may  be,  heard  at 
the  place  required  by  the  Archbishop; 
and  that  the  whole  proceedings  and 
every  part  of  the  proceedings,  from  the 
beginning  until  the  will  of  the  Coart  is 
finally  executed,  are  contained  in  the 
words  '^  the  matter  of  the  representation  " 
in  the  last  part  of  the  9th  section. 

It  was  said  that  that  could  not  be  so  with 
regard  to  the  former  part  of  the  9th  sec- 
tion, where  the  same  phraseology  is  used 
with  regard  to  a  hearing  before  the  Bishop 
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by  the  consent  of  the  parties.  In  my 
opinion,  if  the  powers  of  the  Bishop  to 
hear  the  matter  by  consent  of  the  parties, 
as  conferred  by  the  words  of  the  9th  sec- 
tion, had  remained  unrestricted,  then  the 
Bishop  would  have  had  the  power  to  carry 
on  the  matter  to  the  very  end,  and  he 
would  have  had  power  to  do  that  which 
at  the  end  of  the  13th  section  it  is  said 
that  the  Judge  alone  can  do.  I  think 
if  it  had  not  b^n  for  the  restrictive  words 
at  the  end  of  the  13th  section,  the  Bishop, 
by  reason  of  the  words  in  the  9th  section, 
would  have  had  the  power  of  enforcing 
his  judgment  to  the  end ;  that  is  to  say, 
in  other  words,  that  the  primary  mean- 
ing of  the  phrase  to  <'  hear  the  matter  of 
the  representation"  would  have  carried 
the  whole  matter  from  beginning  to  end 
even  before  the  Bishop,  if  it  had  not  been 
for  the  i^eetrictive  words  at  the  end  of  the 
13th  section,  which  took  away  a  part  of 
the  power  from  the  Bishop  and  gave  it 
only  to  the  Judge.  Then  I  cannot  help 
thinking  that  the  high  authority  (for  that 
is  the  way  it  must  be  used)  of  those  emi- 
nent persons  who  drew  the  rules  under 
this  Act  may  be  cited  in  order  to  support 
our  construction  of  the  9th  section ;  for  it 
seems  to  me  that  in  drawing  the  rules  and 
using  the  phraseology  which  they  have 
used  in  those  rules,  namely,  '^  in  the  matter 
of  the  representation,"  they  have  shewn 
conclusively  that  they  considered  the  con- 
struction of  the  9th  section  to  be  as  we 
say  it  is.  On  the  first  point,  therefoi*e,  it 
seems  to  me,  on  the  construction  of  the 
9th  section,  the  learned  Judge,  when  he  is 
required  to  hear  the  matter  of  the  repre- 
sentation at  Westminster,  may  hear  the 
whole  matter  and  determine  the  whole 
matter  from  beginning  to  end  at  West- 
minster. It  does  not  at  all  follow  that 
he  may  not  hear  some  part  of  it  in  the 
province,  although  he  is  required  to  hear 
it  in  Westminster,  but  that  he  may  hear 
it  at  either  place.  I  do  not  determine  that 
other  ]M>int. 

As  to  what  took  place  with  r^rd  to 
transmitting  this  mattei*  to  the  County 
Palatine,  I  confess  about  that  I  have  no 
doubt  whatever.  It  seems  to  me  clear  that 
the  words  of  the  statute  of  Geo.  3  incor- 
porated into  the  whole  proceedings,  with 
r^rd  to  the  writ  de  contum<ice  capien/fOf 
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all  that  was  contained  in  the  statute  of 
Elizabeth  with  I'egard  to  the  writ  therein 
mentioned,  and  it  is  just  the  same  as  if 
the  11th  section  of  the  Act  of  Elizabeth 
had  been  written  in  the  Act  of  Geo.  3, 
If  so,  where  the  matter  does  not  affect  the 
County  Palatine  there  is  one  course  of  pro- 
cedure ;  where  the  matter  does  affect  the 
County  Palatine  there  is  another,  and 
that  is  the  procedure  which  has  been  fol- 
lowed in  this  case,  and  which  I  take  it 
has  been  followed  with  regard  to  all  these 
writs  and  similar  writs  ever  since  the 
passing  of  the  statute  of  Geo.  3.  That,  I 
confess,  to  me  seems  to  be  a  perfectly  plain 
point.  With  regard  to  the  question  of  the 
Vice-Chancellor  sitting  at  his  chambers, 
in  the  first  place  I  think  he  was  merely 
giving  advice :  he  was  not  acting  within 
the  statute  at  all,  or  within  any  legal  com- 
petency. As  regards  the  question  whether 
the  Vice-Chancellor  ought  so  to  act,  I 
think  it  is  impossible  to  say  that  the  T  ice- 
Chancellor  acting  in  these  matters  is  act- 
ing as  a  Judge  of  any  Court  at  all,  and  if 
he  is  not  it  is  not  a  judicial  proceeding. 
I  do  not  think  that  the  Vice-Chancellor 
is  a  mere  conduit  pipe,  or  that  what  he 
is  to  do  is  what  is  merely  called  ministerial. 
I  think  he  is  a  high  executive  ofiioer  who 
has  a  discretion,  but  I  think  that  where 
there  is  such  a  person  with  such  a  dis- 
cretion, that  does  not  come  within  the  rule 
of  its  being  a  judicial  discretion,  and  that 
he  may  exercise  that  authority  not  only  in 
a  place  which  is  called  within  his  jurisdic- 
tion, but  in  any  place  where  he  may  be. 

Cotton,  L.  J. — ^I  agree  in  the  opinion  at 
which  the  other  Lords  Justices  have  ar- 
rived, and  I  so  entirely  agree  with  the 
reasons  which  they  have  given  that  I 
should  add  nothing,  but  that  the  case  is 
one  of  very  great  importance,  and  there- 
fore I  think  it  right  to  the  parties  that  I 
should  give  my  opinion  and  not  merely 
make  a  sign  of  assent.  Before  I  give  my 
reasons  for  disposing  of  this  present  appli- 
cation I  would  say  a  word  about  what 
was  attempted  to  be  argued  by  the  At- 
tomey-Greneral.  Whether  we  misunder- 
stood him  or  not,  he  seemed  to  raise  this 
contention,  that  Lord  Penzance  sitting 
here  was  not  sitting  as  the  Official  Prin- 
cipal of  the  province  of  York,  but  as  a 
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new  Court  of  Record  constituted  by  the 
Act  of  Parliament. 

Now  that,  according  to  my  opinion,  is 
entirely  contrary  to  the  decision  we  gave 
in  the  previous  cases  which  came  bdbre 
U8,  to  which  I  entirely  adhere,  that  Lord 
Penzance,  although  at  one  time  he  was 
one  only  of  the  Judges  of  those  Courts, 
yet  now  is  the  Judge  of  the  Court  of  the 
province  of  York,  and  that  it  is  as  a 
Judge  of  an  Ecclesiastical  Court,  and  of 
that  Ecclesiastical  Court  only,  that  he  has 
acted.  The  first  point  one  has  to  consider 
is  this — and  it  is  one  which  I  say  frankly, 
having  regard  to  the  terms  of  the  Act  of 
Parliament^  is  not  without  difficulty — 
namely,  whether  Lord  Penzance  had  power 
to  pronounce  Mr.  Green  contumacious 
when  sitting  out  of  the  province. 

Of  course,  unless  the  Act  of  Parliament 
gives  him  on  its  clear  construction  power 
so  to  sit,  he  had  no  jurisdiction  as  Official 
Principal  of  the  Court  of  the  province  of 
York  to  sit  out  of  the  province.  Now 
had  he  by  the  Act  of  Parliament  power 
given  to  him  to  sit  at  Westminster  f  He 
sat  at  the  place  pointed  out  by  the  request 
of  the  Archbishop,  and  the  whole  point 
really  turns  on  that  portion  of  the  9th 
section ;  of  course  this  construction  being 
aided  or  hindered  by  other  portions  of  the 
Act  of  Parliament.  "  The  Archbishop 
shall  forthwith  require  the  Judge  to  hear 
the  matter  of  the  representation  at  any 
place  within  the  diocese  or  province  or  in 
London  or  Westminster.  "  Now  if  that 
stood  alone,  I  should  certainly  without 
hesitation  arrive  at  the  conclusion  that 
those  words  require!!  the  Judge  to  hear 
the  matter  of  the  representation,  including 
dealing  with  the  whole  case,  and  contest 
in  these  matters  ecclesiastical  from  be- 
ginning to  end — not  only  originally  to  hear 
it,  but  to  deal  with  those  matters  which 
might  arise  before  the  actual  hearing,  and 
also  to  go  on  and  deal  with  everything 
that  was  incident  to  the  matter  being 
before  him.  He  has  power  given  him  to 
order  the  production  of  documents,  an 
order  which  probably  would  be  made  on 
application  before  the  hearing  as  in  other 
cases.  That,  in  my  opinion,  was  a  matter 
which  the  Archbishop  would  have  re- 
quested him  to  deal  with,  by  his  request  to 
''  hear  the  matter  of  the  I'epresentation." 


Then,  again,  the  Judge  can  suspend  the 
issue  of  any  judgment  or  monition  which 
he  may  direct  to  be  issued  pending  an 
appeal.  If  he  can  suspend  it  sitting  at 
that  place,  in  my  opinion  he  can  go  on 
and  fix  any  directions  which  may  be  ne- 
cessary for  the  purpose  of  enforcing  any 
order  which  he  may  have  made  in  the 
matter.  It  is  said  ^and  I  will  deal  with 
it)  that  it  may  apply  to  all  matters  in 
which  he  is  acting  under  the  powers  given 
him  by  the  Act  of  Parliament,  but  here 
he  is  dealing  with  a  matter  as  to  which 
there  is  no  reference  whatever  in  the  Act 
of  Parliament.  He  is  simply  acting  as  an 
ecclesiastical  Judge,  the  Official  Principal 
of  the  Court  of  the  province  of  York,  and 
exercising  the  powei*s  which  he  has  as 
such  Judge  independently  of  the  Act  of 
Parliament. 

No  doubt  that  was  so,  but  in  my 
opinion  he  was  there  acting,  though  under 
power  in  other  respects  given  to  him  by 
the  Act  of  Parliament,  as  the  Official 
Principal  of  that  Court,  and  he  had  the 
power  which  he  exercised,  without  any 
Act  of  Parliament  to  declare  Mr.  Green 
contumacious. 

He  was  the  same  Judge  of  the  same 
Court,  though  acting  as  regards  powers 
not  specially  mentioned  or  given  to  bim 
by  the  Act  of  Parliament,  and  that  I 
think  disposes  of  that  difficulty  which 
certainly  was  an  argument  which  deserved 
attention.  But  the  greater  difBculfy  arises 
from  this,  that  no  doubt  one  does  in  some 
parts  of  this  Act  of  Parliament,  par- 
ticularly in  section  9,  find  the  words, 
"  hear  the  matter  of  the  representation,'* 
where  it  appears  from  the  Act  of  Parlia- 
ment that  that  was  not  to  go  beyond  the 
original  hearing  and  decision,  and  the 
issuing  of  a  monition,  and  hearing  and 
determining  whether  that  monition  had 
been  obeyed. 

I  think  that  is  the  true  interpretation, 
and  the  result  is  that  those  words  in  the 
other  part  of  the  9th  section  when  re- 
ferring to  what  was  to  be  done  by  the 
Archbishop  are  cut  down  of  necessity  by 
the  subsequent  portions  of  the  Act  of 
Parliament  from  including  what  the> 
otherwise  would  have  done.  If  there  is 
no  such  limitation  as  regards  what  is  to 
be  done  by  the  Judge,  the  words  of  re- 
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ferenoe  to  him  may  fairly  include  the 
having  a  juriadiction  to  hear  and  dispose 
of  the  entire  matter  arising  out  of  and 
contained  in  the  representiGition  outside 
the  province  of  York,  where  alone  he 
would  have  jurisdiction. 

It  is  said  that  what  immediately  fol- 
lows— the  power  of  the  Archbishop  to  re- 
quire the  Judge  to  hear  the  matter — bears 
against  the  construction  which  I  put  upon 
those  words.  It  is  this,  that  the  Judge 
shall  not  give  less  than  twenty-eight  days' 
notice  of  the  time  and  place  at  which  he 
will  proceed  to  hear  the  matter  of  the 
said  representation. 

No  doubt  that  twenty-eight  days'  notice 
does  not  apply  to  all  proceedings  which 
he  had  junsdiction  to  hear  out  of  the 
province  in  consequence  of  the  request, 
but  then  that  is  simply  by  construing 
that  fiEurly. 

There  it  refers  to  the  original  hearing, 
and  to  that  only ;  but  still  in  my  opinion 
it  is  not  sufficient  ground  for  cutting 
down  the  previous  words  when  we  should 
arrive  from  that  at  what  Ls  possibly  an 
absurd  conclusion,  that  although  he  has 
jurisdiction  given  to  him  to  entertain  the 
original  hearing  out  of  the  jurisdiction, 
and  has  also  powers  given  to  him  inci- 
dentally and  for  the  purpose  of  dealing 
with  the  original  hearing,  one  is  to  be  in 
Westminster,  and  the  other  of  necessity 
in  the  provinca  I  think,  therefore,  on 
the  true  construction  of  this  Act  of  Par- 
liament, that  the  requisition  of  the  Arch- 
bishop did  give  Lonl  Penzance  power  to 
dispose  of  Uie  whole  matter  arising  on 
this  representation  out  of  the  province, 
and  at  Westminster,  being  one  of  the 
places  mentioned  in  that  requisition. 

Another  question  was,  whether  this 
**  ngnificavil  was  properly  sent  by  the 
miUimus  *'  to  the  Chancellor  of  the 
Ck>unty  Palatine.  I  think  that  the  true 
construction  of  the  Act  of  Geo.  8  was 
that  which  I  pointed  out  during  the 
argument— that  it  did  away  for  this  pre- 
sent purpose  entirely  with  the  writ  de 
exeamtMrniccUo  capiendo  and  substituted 
for  it  power  for  a  Judge  to  declare  the 
party  contumacious,  and  then  provided 
that  there  should  be  a  significavit  and  a 
writ  de  carUumace  capiendo.  But  the 
words  of  the  Act  of  Geo,  3,  fairly  oo^' 
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strued,  do,  I  think,  go  to  this  :  you  must 
read  the  Act  of  Elizabeth  as  if,  instead  of 
the  old  writ  de  excommunicato  capiendo^ 
therein  referred  to,  a  writ  which  has  now 
been  created — a  writ  de  contumace  capiendo 
— had  been  enacted  in  terms ;  and  constru- 
ing the  Act  so,  the  Act  of  Elizabeth  will 
apply,  and  the  proper  proceeding  has 
been  taken  in  this  case  subject  to  the  only 
remaining  point  by  sending  a  copy  of  the 
signiJicavU  by  mittimus  to  the  Chancellor 
of  the  County  Palatine  and  i*equesting 
him  to  act  under  the  11th  section. 

The  only  other  point  pat  to  us  was 
this — ^whether  the  Vice-Chancellor  had 
power  to  deal  with  the  matter  before  him 
in  Lincoln's  Inn.  There  is  nothing  in 
the  Act  of  Elizabeth  which  requires  the 
Chancellor  of  the  County  Palatine  to  hear 
the  parties,  or  to  have  any  motion  made 
before  him,  or  to  make  any  order  before 
the  writ  de  contumace  is  issued  by 
him ;  and  in  my  opinion  what  was  done 
by  the  Vice-Chancellor  was  unnecessary, 
and  merely,  as  I  presume,  because,  before 
giving  any  direction  to  the  officer  of  the 
County  Palatine,  he  thought  it  right  that 
the  party  in  so  important  a  matter  should 
have  an  opportunity,  if  he  thought  fit,  of 
coming  before  him  and  stating  his  ob- 
jections. In  my  opinion,  that  was  a  mere 
gratuitous  act  on  Ins  part,  not  in  any  way 
required  by  the  statute. 

However,  the  objection  has  been  taken 
and  ought  to  be  dealt  with.  Then  if  the 
Vice-Chancellor  was  not  required  to  act  in 
hearing  a  matter  brought  before  him,  the 
Chancellor  or  his  officers,  I  suppose,  in 
directing  this  writ  to  issue  could  only  act 
within  the  County  Palatine.  I  by  no 
means  say  that  the  Act  of  the  Vice-Chan- 
cellor is  a  purely  ministerial  one.  I  think 
it  was  not ;  but  it  was  not  a  judicial  one ; 
and,  in  my  opinion,  even  although  he  had, 
as  I  think  he  had,  a  discretion  to  be 
exercised  under  the  Act  of  Elizabeth,  if 
any  difficulty  or  question  arose,  yet  I  can 
see  no  reason  why  he  should  not  exercise 
that  discretion,  not  in  his  judicial  capacity, 
but  as  the  head  of  the  executive  of  the 
County  Palatine  in  London  or  elsewhere 
out  of  the  County  Palatine. 

In  my  opinion,  therefore,  the  objections 
in^this  case  all  &il,  and  the  rule  must  bQ 
discharged. 
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Upon  the  question  of  costs  the  parties 
agreed  to  take  the  decision  of  Cotton, 
L.J.,  the  other  Lords  Justices  having  left 
Court. 

CharUs  asked  that  the  rule  might  be 
discharged  without  costs.  In  accord- 
ance with  the  practice  of  the  office  the 
rule  was  directed. 

Cotton,  L.J. — The  complainants  will 
have  their  costs,  but  I  think  there  must 
be  an  apportionment  of  the  costs  of  the 
gaoler  and  Attorney-General,  because  I 
cannot  see  why  the  gaoler  should  have 
instructed  counsel.  I  think  Mr.  Green 
must  pay  Lord  Penzance's  costs  here. 
Mr.  Green  had  had  one  decision  against 
him  and  he  appealed  to  this  Court,  and 
therefore,  although  Lord  Penzance  was 
not  in  the  Court  below,  when  he  would 
not  get  his  costs  probably,  according  to 
the  ordinary  course,  yet  when  Mr.  Green 
comes  here  attacking  his  jurisdiction  to 
sit  under  the  Act  at  Westminster,  I  think 
he  reasonably  appeared,  and  Mr.  Green 
must  pay  his  costs. 

As  regards  the  Yice-Chanoellor,  I 
understand  that  he  took  the  same  view 
which  we  took  when  he  summoned  Mr. 
Green  before  him  or  gave  notice  to  him 
to  appear,  that  he  was  merely  giving  him 
an  opportunity  to  appear  to  say  what  he 
thought  fit,  and  therefore  I  think  there 
was  no  reason  on  that  ground  for  his  ap- 
pearing. I  do  not  thin^  it  was  the  Yice- 
Chanoellor  who  issued  the  writ — ^it  was  a 
writ  issued  out  of  the  office  of  the  County 
Palatine ;  but  I  do  not  think  the  Yioe- 
Chanoellor  need  have  appeared  to  argue 
that  point,  which  certainly  would  have 
been  sufficiently  argued  by  the  parties, 
and  thexefore  I  think  the  Yice-Chanoellor 
ought  not  to  have  his  costs. 

From  this  decision  Green  appealed  to  the 
House  of  Lords. 

Sir  J.  HcXker,  Q.C.,  and  Charles,  Q.C. 
{Phillimare^  with  them),  for  the  appellant. 

Sir  H.  James,  Q.C.  (Attorney-General), 
and  Sir  F.  Herschell,  Q.C.  {SoUeitar- 
General)  {Danekwerts  with  them),  for  Lord 
Penzance ;  and 

Jeune,  for  the  promoters,  were  not  called 
upon. 


The  Lord  Chancellor  (Lord  Sel- 
borne). — I  can  never  regard  the  seal  and 
ingenuity  of  counsel  as  at  all  misplaced 
when  they  are  exerted  for  the  defence  of 
pei«onal  liberty.  When  that  is  the  object 
in  view,  it  is  quite  right  that  all  points 
which  seem  in  the  judgment  of  counsel  to 
be  at  all  worthy  of  argument  should  be 
taken ;  and  your  Lordships,  I  feel  sure, 
would  not  allow  yourselves  to  be  biassed 
one  way  or  the  other  by  any  consideration 
either  of  the  techniccd  character  or  the 
minuteness  or  apparent  insignificance  of 
any  points  which  might  be  raised,  if  it  ap- 
peared to  you  that  the  requirements  of  the 
law  in  a  case  affecting  liberty  had  not 
been  complied  with.  But  it  is  your  Lord- 
ships' duty  to  hold  an  even  hand,  and  to 
remember  that  you  are  bound  by  the  law, 
and  that  you  are  not  at  liberty  to  place 
strained  constructions  upon  it,  even  from 
any  feelings  of  indulgence  which  you  may 
entertain  towards  those  whose  liberty  is  in 
danger. 

With  that  preface,  I  will  address  myself 
immediately  to  the  several  points  which 
have  been  argued  in  this  case,  and  I  will 
take  them  in  the  inverse  order  to  that  in 
which  they  have  been  presented  to  your 
Lordships. 

The  last  point  which  was  mentioned 
was  this,  that  the  mittimus  was  wrongly 
tested  as  in  the  name  of  the  Queen,  the 
Master  of  the  Bolls  undersigning  it,  and 
that  it  should  have  been  in  the  name  of 
the  Lord  Chancellor  under  certain  rules 
made  by  virtue  of  the  Judicature  Acts 

S Order  II.  rule  8).  It  is  enough  to  say,  that 
'.  consider  those  rules  to  be  applicable  ex- 
clusively to  judidal  writs  issued  for  the 
purpose  of  judicial  proceedings,  either  in 
the  High  Court  or  in  the  Court  of  Appeal, 
and  that  this  proceeding  belongs  to  neither 
of  those  categories.  Being  tested  in  what 
had  been  the  usual  manner  before  the 
Judicature  Acts  were  passed,  I  conceive 
that  the  mittimus  is  properly  tested,  and 
that  that  objection  may  be  at  once  dis- 
missed. 

The  next  objection  was  that  the  mitti- 
mus, supposing  it  could  be  issued,  should 
have  been  presented  to  the  Justices  of 
Lancashire  under  the  Act  5  Eliz.  c.  23^ 
incorporated  into  the  Act  53  Geo.  3.  c.  127, 
in  order  that  they  might  open  it  in  Court, 
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and  do  with  it  whatever  might  have  been 
done  by  the  Ck)urt  of  Queen's  Bench  in  the 
caae  of  a  writ  de  coTUumace  capiendo  re- 
turnable into  that  Court.  That  argument 
appears  to  me  to  fail  on  the  most  evident 
grounds.  When  a  mittimua  takes  place 
at  all,  it  is  under  the  11th  section  of  the 
statute  of  Elizabeth,  and  that  section  does 
not  saj  either  that  it  is  to  be  sent  at  all  to 
the  Justices  before  whom  it  is  returnable, 
or  that  it  is  to  be  opened  by  them ;  but,  on 
the  contrary,  it  says  that  the  local  authori- 
ties to  whom  the  mittimua  is  directed  are 
at  once  to  issue  a  writ  upon  it  returnable 
before  the  Justices.  Whatever,  therefore, 
may  have  been  the  motive  or  purpose  of 
Uie  direction  applicable  to  the  Court  of 
Queen's  Bench  in  the  Act  of  Elizabeth, 
that  the  writ  de  excommuniceUo  capiendo 
should  be  opened  in  that  Court  to  which  it 
was  returnable,  there  is  no  trace  of  any 
similar  direction  as  to  the  local  authori- 
ties when  the  writ  was  not  returnable  in 
the  Court  of  Queen's  Bench ;  and,  in  my 
opinion,  it  cannot  be  by  any  implication 
interpolated  into  the  11th  section  of  that 
statute. 

Then  came  an  objection  of  a  more  sub- 
stantial character.  Your  Lordships  will 
understand  that  these  objections,  however 
minute,  ought,  in  my  opinion,  to  prevail 
if  they  are  well  founded  in  law,  and  if  the 
legal  reqtusitee  of  a  writ  ending  in  im- 
prisonment have  not  been  fulfilled.  The 
objection  which  I  have  described  as  more 
substantial  is  this,  that  under  the  statute 
of  53  €^.  3,  which  substituted  ordinary 
imprisonment  under  a  writ  de  contum^ace 
oapiendo  for  excommtmication,  nothing 
could  be  done  unless  the  writ  issued  in  and 
from  the  Court  of  Chancery.  The  whole 
object  of  that  statute  being  evidently  to 
substitute,  as  one  of  the  Lords  Justices 
saidy  the  word  *^  corUumace  "  for  the  word 
**  exeommtMneato"  and  in  other  respects  to 
retain  the  old  mode  of  enforcing  ecclesias- 
tical orders,  the  statute  said  that,  when  the 
contempt  which  it  contemplated  had  taken 
place,  it  should  be  lawful  for  the  Judge  of 
the  Ecclesiastical  Court  to  pronounce  the 
guilty  person  contumacious  and  in  con- 
tempt, and  within  ten  days  to  "signify 
the  same  in  the  form  to  this  Act  annexed 
to  His  Majesty  in  Chancery  as  hath  here- 
tofore been  done  in  signifying  excommuni- 


cations." So  far  the  form  actually  followed 
in  this  case  was  that  contemplated  by  those 
words  of  the  statute.  But  then  the  statute 
proceeds,  "  and  thereupon  a  writ  de  contu- 
iimce  capiendo  in  the  form  to  this  Act 
annexed  shall  issue  from  the  Court  of 
Chancery,  directed  to  the  same  persons  to 
whom  the  writs  de  excommunicato  capi- 
eiido  have  heretofore  been  directed,  and 
the  same  shall  be  returnable  in  like  man- 
ner as  the  writ  de  excommunicato  capiendo 
hath  been  by  law  returnable  heretofore, 
and  shall  have  the  same  force  and  effect  as 
the  said  writ."  Upon  those  words  it  was 
argued  that  no  writ  de  cmUum^ce  capiendo 
could  lawfully  issue  except  from  the  Court 
of  Chancery,  and  that  in  this  case  there 
was  not  a  writ  de  contumace  cajnendo  is- 
sued from  the  Court  of  Chancery,  or,  what 
is  now  the  same  thing,  the  Chancery 
Division,  but  a  mittimus  to  the  local 
authority  in  the  County  Palatine  of  Lan- 
caster, from  which  local  authority  the 
writ  de  contumace  capiendo  was  issued. 

Now,  pausing  at  those  words,  and  not 
yet  proceeding  further,  I  think  it  is  suffi- 
ciently plain,  even  from  those  words,  that 
the  intention  of  the  Legislature  was  that, 
mtUatis  mutandis^  the  same  procedure 
and  no  more  should  be  followed  as  to  the 
new  writ  de  contumace  capiendo  as  had 
before  been  followed  as  to  the  old  writ  de 
excommunicato  capiendo.  The  next  ob- 
servation is,  that  this  general  practice,  as- 
suming  that  in  ordinary  cireumstanoes  the 
procedure  would  be  in  the  Court  of  Chan- 
cery, follows  very  much  the  parallel  legis- 
lation of  the  Act  of  Queen  Elizabeth,  to 
which  reference  is  afterwards  made,  which 
also  assumes  that  the  ordinary  and  normal 
course  of  proceeding  would  be  by  a  writ 
issuing  from  the  Court  of  Chancery,  and 
directed  to  be  returnable  into  the  Court 
of  Queen's  Bench. 

But  the  Act  of  Queen  Elizabeth,  taking 
notice  that  there  were  cases  in  which  the 
writ  would  not  be  properly  returnable 
into  the  Court  of  Queen's  Bench,  and  pro- 
viding for  those  cases,  contained  the  11th 
section,  by  which  in  regard  to  certain 
exempt  and  other  special  jurisdictions,  of 
which  the  Counties  Palatine  of  Lancaster, 
Chester,  Durham  and  Ely  were  some, 
"where  the  Queen's  Majesty's  writ  doth 
not  run,  and  process  of  capias  from  thence 
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not  returnable  into  the  said  Court  of  the 
King's  Bench  after  any  aignificamt  being 
of  record  in  the  said  Court  of  Chancery," 
it  was  expressly  provided  that  in  those 
cases,  and  for  that  reason  ''  the  tenor  of 
such  aignijwavit  by  7nittimu8  shall  be  sent 
to  such  of  the  head  officers"  (of  those 
Counties  Palatine)  "  within  whose  offices, 
charge  or  jurisdiction  the  ofienders  shall 
be  resiant."  Then  it  expressly  specifies 
that  in  the  County  Palatine  of  Lancaster 
it  shall  be  sent  "to  the  Chancellor  or 
chamberlain."  Then  it  goes  on  to  say, 
"  And  thereupon  every  of  the  said  Justices 
and  officers  to  whom  such  tenor  of  aignifi- 
cavit  with  miUimits  shall  be  directed  and 
delivered  shall  by  virtue  of  this  estatute 
have  power  and  authority  to  make  like 
process  to  the  inferior  officer  and  officers 
to  whom  the  execution  of  process  there 
doth  appertain,  returnable  before  the  Jus- 
tices there  at  their  next  sessions  or  courts 
two  months  at  the  least  after  the  teste  of 
every  such  process."  "  Like  process " 
there,  I  apprehend,  means  clearly  process 
similar  to  that  which  in  other  cases  would 
issue  returnable  into  the  Court  of  Queen's 
Bench— that  is  to  say,  a  writ  de  excommu- 
nicato capiendo. 

The  course  which  has  been  taken  in  this 
case  has,  in  point  of  fact,  followed  that 
exceptional  direction  for  such  special  cases, 
substituting  only  the  ultimate  writ  de  conr 
tumace  capiendo  for  the  writ  de  excommvr 
nicato  capiendo.  The  matter  arose  in  the 
County  Palatine  of  Lancaster ;  there  was 
a  regular  aignificavit  to  the  Court  of  Chan- 
cery, as  I  have  called  it ;  and  from  Chan- 
cery there  was  mittimtis,  under  this  clause 
of  the  statute^  to  the  Chancellor  or  the  Yioe- 
Chancellor  of  the  County  Palatine  of  Lan- 
caster. By  him  the  process  of  execution 
by  the  writ  de  contwmace  capiendo  was  is- 
sued to  his  inferior  officers  returnable  in 
the  proper  form  before  the  Justices ;  and 
the  question  is,  whether  the  statute  of  53 
Qeo.  3,  which  substitutes  the  writ  de  con- 
tunMce  capiendo  for  the  writ  de  excommvr 
nicato  capiendo^  prescribes  this  process  of 
mittimus f  or  absolutely  requires  in  the  case 
of  the  special  and  exempt  jurisdictions,  as 
well  as  in  other  cases,  that  the  writ  shall 
issue  from  the  Court  of  Chancery,  and,  in 
some  way  that  is  not  explained,  be  made 
returnable  somewhere  in  a  different  man- 


ner from  that  which  would  have  been 
right  under  the  Act  of  Elizabeth.  Of 
course,  a  want  of  due  provision  for  those 
cases,  and  for  proper  directions  as  to  the 
mode  of  dealing  with  them,  and  a  want  of 
any  direction  that  in  the  case  of  these 
exempt  jurisdictions  as  well  as  others  the 
writs  should  be  returned  into  the  Court  of 
Queen's  Bench — ^these  defects,  if  they  were 
such  in  fact,  might  not  necessarily  deter- 
mine the  question,  because — strange  as  it 
would  be  that  with  the  Act  of  Elizabeth 
before  them,  and  when  they  were  evidently 
intending  to  put  an  end  to  excommunica- 
tion specially,  and  to  substitute  the  writ 
de  contum^ace  capiendo  for  the  writ  de 
exco^nmunicato  capiendo  generally,  the 
Legislature  should  have  forgotten  that 
there  were  such  ca^es  to  be  provided  for — 
yet,  if  that  had  been  the  actual  state  of 
things,  I  do  not  say  that  your  Lordships 
would  have  by  any  unnecessary  implication 
incorporated  into  this  Act  of  53  G^.'3 
the  provisions  of  the  11th  section  of  the 
Act  of  Elizabeth. 

But  the  answer  to  the  objection  is  that 
the  Legislature  has  not  overlooked  the 
point,  and  has  expressly  incorporated  into 
this  Act  of  53  Creo.  3  the  provisions  of  the 
Act  of  Elizabeth;  for  after  the  words 
which  I  before  read,  this  statute  of  53 
Creo.  3  proceeds  thus :  '*  And  all  rules  and 
regulations  not  hereby  altered  now  by  law 
applying  to  the  said  writ "  (by  which  I  do 
not  understand  the  said  writ  when  issued 
from  the  Court  of  Chancery,  but  the  said 
writ  whenever  and  however  it  can  lawfully 
be  issued — ^that  is,  the  writ  de  excommu" 
nicato  capiendo  as  it  was  before  that 
statute),  "  and  the  proceedings  following 
thereupon,  and  particularly  the  several 
provisions  contained  in  a  certain  Act 
passed  in  the  5th  year  of  Queen  Eliza- 
beth," "shall  extend  and  be  applied  to 
the  said  writ  de  contum^ioe  capiendo,  and 
the  proceedings  following  thereupon  as  if 
the  same  were  herein  particularly  repeated 
and  enacted."  If  this  11th  section  had 
been  herein  paiticularly  repeated  &nd, 
enacted,  no  question  could  possibly  have 
arisen,  and  it  is  to  be  taken  to  have  bean 
so.  It  is  said.  Oh  no !  because  those  pro- 
visions are  merely  incorporated  into  this 
statute  as  far  as  they  are  rules  and  regula- 
tions applying  by  law  to  the  writ  issued 
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from  Chancery;  but  these  are  not  the 
words  of  the  statute — ^it  is  ''  to  the  said 
writ/'  and  I  understand  ''  the  said  writ " 
to  be  the  wnide  excommuniccUo  capiendo y 
whether  issued  from  Chancery  or  issued 
in  any  other  manner  which  may  be  found 
provided  for  by  the  Act  of  Queen  Eliza- 
beth. This  particular  case  I  find  so  pro- 
vided for,  and  in  this  particular  case  under 
the  Act  of  Queen  Elizabeth  that  writ  is  to 
be  issued,  not  direct  from  the  Court  of 
Chancery,  but  as  a  consequence  of  mUtiviua 
from  the  Court  of  Chancery,  in  substance 
directing  it  to  be  issued  from  what  for  that 
purpose  was  the  proper  jurisdiction. 

I  have  no  hesitation  in  sa3ring  that  I 
think  the  proceedings  in  that  respect  are 
perfectly  right,  and  I  find  nothing  what- 
ever to  change  that  conclusion  in  the  subse- 
quent Act  (2  &  3  Will.  4.  c.  93).  Assuming 
(though  it  is  not  necessary  for  your  Lord- 
ships to  decide  it)  that  those  words  have 
a  more  definite  aspect  of  application  to  a 
writ  issued  out  of  the  Courb  of  Chancery 
only,  I  apprehend  the  reason  for  it  is 
mimifest,  because  the  whole  object  of  that 
later  statute  is  to  provide  for  the  manner 
of  executing  the  writ  as  against  persons 
having  privilege  of  peerage  or  being  mem- 
bers of  Parliament  or  not  being  within  the 
jurisdiction  of  the  Ecclesiastical  Courts. 
The  persons  within  these  various  exempt 
jurisdictions— I  mean  exempt  from  the 
ordinary  currency  of  the  Queen's  writ — 
which  are  provided  for  by  the  11th  section 
of  the  Act  of  Elizabeth,  would  be  within 
the  jurisdiction  of  the  ordinary  Ecclesias- 
tical Courts,  and  would  not  be  persons 
with  respect  to  whose  special  cases  the 
statute  2  &  3  Will.  4.  c.  93  was  intended. 

I  pass  to  the  next  point,  which  was 
this :  Assuming  the  Judge  to  have  had 
jurisdiction  to  issue  the  significavit  upon 
which  the  writ  de  contunuice  cajnendo  is 
in  this  case  founded,  he  ought  to  have 
issued  it  (it  is  said),  not,  as  he  did,  at 
Westminster,  but  at  some  place  within  the 
jurisdiction  of  the  Provincial  Court  of 
York.  That  question  turns  upon  the 
interpretation  which  your  Lordships  will 
give  to  the  9th  section  of  the  Act  of  1874, 
which  is  intituled  **  An  Act  for  the  Better 
Administration  of  the  Laws  respecting  the 
Regulation  of  Public  Worship."  This 
argument  assumes  that  the  Judge  who 


took  this  proceeding  was,  and  was  acting 
as,  Official  Principal  of  the  Chancery  Court 
of  York,  and  that  the  proceeding  itself  is 
to  be  deemed  to  have  been  taken  in  that 
Court.  On  that  assumption  it  is  said  that 
the  ordinary  ecclesiastical  law  would  re- 
quire a  proceeding  of  that  Court  to  have 
been  taken  locally  within  its  jurisdiction, 
and  that  this  proceeding  was  not  so  taken. 
But  the  answer  is,  that  this  is  a  proceeding 
not  taken  under  the  general  jurisdiction  of 
that  Court,  so  far  as  relates  to  the  condi- 
tions of  its  inception  and  prosecution,  but 
taken  under  the  special  provisions  of  this 
Act  of  Parliament  of  1874,  to  which  I  have 
referred;  and  of  course  whether  in  one 
Court  or  in  another,  whether  in  a  new 
Court  or  in  an  old  Court,  when  an  Act  of 
Parliament  prescribes  a  new  manner  of 
pix)ceeding  for  a  particular  purpose,  and  in 
so  far  as  it  does  so  prescribe  it,  that  pre- 
scribed manner  must  be  properly  followed, 
and  if  properly  followed  the  proceeding  is 
justified,  although  it  might  not  have  been 
capable  of  being  taken  in  the  same  way 
merely  by  virtue  of  the  general  jurisdiction 
of  the  Court. 

Now  the  Act  of  Parliament  under  which 
this  proceeding  was  undoubtedly  taken 
says  that  upon  the  representation  of  a 
certain  matter  complained  of  against  a 
certain  person  being  made,  and  the  parties 
not  consenting  to  abide  by  the  directions 
of  the  Bishop,  the  Bishop  shall  forthwith 
transmit  the  representation  to  the  Arch- 
bishop of  the  province,  and  the  Archbishop 
shall  ''require  the  Judge  to  hear  the 
matter  of  the  representation  at  any  place 
within  the  diocese  or  province,  or  in 
London  or  Westminster."  Plainly,  there- 
fore, if  so  dii'ected,  as  in  this  case  he  was, 
by  the  Arehbishop,  the  Judge  might  hear 
the  matter  of  the  representation  in  London 
or  Westminster,  although  those  cities 
might  not  be  within  the  diocese  or  pro- 
vince ;  and  that  was  what  he  actually  in 
this  case  did.  Well—  was  it  right,  or  was 
it  wrong  f  Did  the  authority  as  to  place 
given  to  the  Judge  by  those  words  of  the 
9th  section  extend  to  the  particular  act 
and  proceeding  now  in  question )  I  think 
it  did.  It  appears  to  me  that  the  whole 
determination  of  the  matter  of  the  repre- 
sentation, with  all  its  necessary  antecedents 
and  proper  consequences,  was  intended  by 
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and  included  in  that  power,  which  is  given 
to  the  Archbishop  to  require  the  Judge  to 
"  hear "  it  in  London  or  Westminster. 
There  are  various  things  to  be  done  by  him 
under  the  Act  before  the  hearing  and  pre- 
paratory to  it :  orders  as  to  evidence, 
orders  as  to  attendance  of  witnesses, 
notices,  orders  for  the  production  of  docu- 
ments. Technically  those  are  not  a  part 
of  the  hearing,  but  I  entertain  no  doubt 
whatever  that  those  things,  and  every  other 
thing  preliminary  and  antecedent  to  the 
heiiring,  are  covCTed  by  and  are  included 
in  the  authority  to  "  hear,"  which  I  con- 
sider means  to  hear  and  finally  determine, 
"  the  matter  of  the  representation,"  which 
I  consider  to  be  equivalent  to  the  cause — 
the  whole  matter.  Those  antecedent 
things  are  in  my  judgment  within  that 
authority,  and  the  "  hearing  "  within  the 
meaning  of  these  words  does  not  appear  to 
me  to  termmate  till  the  whole  matter  is 
disposed  of;  therefore  it  includes  not  only 
the  necessary  antecedents,  but  also  the 
necessary  or  proper  consequences.  There 
is  an  illustration  of  one  of  them  on  the 
face  of  the  same  clause :  there  is  to  be  a 
power  of  appeal,  and  "  the  Judge  may  on 
application  in  any  case  suspend  the  execu- 
tion of  such  monition  pending  an  appeal  if 
he  shall  think  fit."  In  the  narrow  sense 
of  the  word  "hearing"  which  has  been 
contended  for,  that  must  necessarily  be  a 
proceeding  subsequent  to  the  hearing ;  and 
if  it  were  necessary  that  all  proceedings 
subsequent  to  the  hearing  should  be  taken 
at  some  place  within  the  ordinary  jurisdic- 
tion of  the  Chancery  Court  of  York,  that 
proceeding  amongst  others  would  have  to 
be  so  taken.  But,  as  there  is  no  provision 
in  the  Act  that  the  Judge  must  go  awuy 
from  Westminster  in  order  to  receive  such 
an  application,  it  would  follow,  if  he  could 
not  suspend  the  execution  of  a  monition 
pending  appeal  elsewhere  than  in  the  pro- 
vince of  York,  that  unless  he  chose  to  do 
something  which  he  is  under  no  obligation 
to  do,  the  subject  who  wishes  to  make  an 
appeal  would  be  deprived  of  the  benefit  of 
that  provision  of  the  statute.  I  think  that 
instance  is  quite  enough  to  carry  with  it 
all  the  consequences,  and  to  shew  that  the 
provision  is  applicable  to  all  proceedings 
incident  to  and  consequent  upon  a  sentence 
and  necessary  for  giving  it  due  effect; 


all  such  proceedings,  according  to  your 
Lordships'  recent  decision  in  the  case  of 
Mackorwckit  v.  Lord  Penzance  (5),  being 
proceedings  in  the  same  suit  consequent 
upon  and  incident  to  the  power  of  pro- 
nouncing the  sentence  in  the  suit  and 
flowing  out  of  that  sentence.  Therefore  I 
am  of  opinion  that  the  objection  as  to 
place  fails. 

M  (I  come,  lastly,  to  the  larger  and  more 
important  question — the  most  important 
question  of  all — namely,  whether  the  Judge 
in  this  case  had  any  power  at  all  to  enforce 
the  monition  and  the  inhibition  which  he 
had  issued,  and  particularly  to  enforce  it 
in  the  manner  provided  by  the  Act  of  53 
Geo.  3.  Now,  I  must  return  to  the  words 
of  that  statute,  which  are  these  :  "  In  all 
causes  which,  according  to  the  laws  of  this 
realm,  are  cognizable  in  the  Ecclesiastical 
Courts."  It  has  not  been  contended  that 
that  is  to  be  interpreted  only  as  the  law 
stood  in  the  year  1813  when  that  Act  was 
passed.  It  has  been  admitted  in  the  argu- 
ment that  the  words  ''  cognizable  accord- 
ing to  the  laws  of  this  realm"  mean 
cognizable  for  the  time  being,  according  to 
the  laws  of  the  realm  in  the  Ecclesiastical 
Courts.  It  says  **  that  in  all  causes  which 
according  to  the  laws  of  this  realm  are 
cognizable  in  the  Ecclesiastical  Courts, 
when  any  person  or  persons,  having  been 
duly  cited  to  appear  in  any  Ecclesiastical 
Court  or  required  to  comply  with  the 
lawful  orders  or  decrees,  as  well  final  as 
interlocutory,  of  any  such  Court,  shall 
neglect  or  refuse  to  appear,  or  neglect  or 
refuse  to  pay  obedience  to  such  lawful 
orders  or  decrees,"  then  this  process  of 
aignificavit,  followed  by  the  writ  de  cwUU' 
nuice  capiendo,  and  its  consequences,  is  to 
take  place.  If  we  have  not  in  the  Act  of 
1874  special  directions  as  to  the  mode  of 
enforcing  obedience  to  such  orders  as  may 
be  lawfully  issued  under  it,  still  if  those 
orders  are  orders  made  in  causes  or  a  cause 
cognizable  according  to  the  laws  of  this 
realm  in  an  Ecclesiastical  Court,  and  if  the 
Court  which  made  those  orders  is  an 
Ecclesiastical  Court,  then  I  think  we  have 
a  very  sufficient  explanation  of  the  absence 
in  the  Act  of  1874  of  particular  provisions 
and  directions  as  to  the  way  in  which  the 

(5)  50  Law  J.  Bep.  Q.B.  611 ;   Law  Bep.  6 
App.  Can.  424. 
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ovcJAHi  of  the  Court  or  the  Judge  under 
that  Act  are  to  be  enforced,  beoftuse  we 
have  here  a  general  Act  of  Parliament 
which,  as  to  all  caecB  of  disobedience  to  all 
orders  of  any  Ecclesiastical  Court  in  causes 
which,  according  to  the  laws  of  the  realm 
are  cognisable  in  such  a  Court,  tells  you 
what  the  mode  of  enforcing  those  orders  is 
to  be.  It  was  therefore  purely  and  entirely 
unnecessary  to  repeat  partioidar  provisions 
by  reference  or  oUierwise  on  that  subject 
in  this  Act  of  1874. 

We  are  therefore  brought  to  the  ques- 
tion whether  the  order  sought  to  be  en- 
forced in  tiiis  case  is  an  order  in  a  cause 
cogni2&b]e  in  an  Ecclesiastical  Court,  and 
whether  the  Court  which  pronounced  that 
order  is  an  Ecclesiastical  Court.  That, 
in  this  case,  the  party  complained  of  was 
duly  cited  by  proper  notice  within  the 
meaning  of  the  statute  is,  I  apprehend, 
clear,  and  that  there  was  disobedience  is 
not  denied ;  the  sole  question  is  whether  it 
was  a  "  cause,"  and  whether  the  Court  was 
ecclesiastical.  I  have  no  hesitation  about 
Uie  word  ''  cause."  It  is  not  a  technical 
word  signifying  one  kind  or  another,  it  is 
ootisa  juriidicliams,  any  suit,  action,  mat- 
ter or  other  similar  proceeding  competently 
brought  before  and  litigated  in  a  particular 
Court,  and  I  have  no  hesitation  whatever 
in  saying  that  **  the  matter  of  a  represen- 
tation" transmitted  by  the  Archbishop 
under  this  9th  section  to  the  Judge  under 
the  Act,  with  a  requisition  that  he  should 
hear  it,  becomes,  at  all  events  from  the 
time  of  notice  to  the  party  affected  by  it, 
a  cause  cognisable  by  that  Judge  in  that 
Court.  Is  he  then,  or  is  he  not,  an  "  Eccle- 
siastical Court "  t  I  should  have  thought, 
I  must  say,  that  nothing  in  the  world 
could  be  plainer  than  the  answer  to  that 
question. 

The  Act  of  Parliament  of  1874  was 
passed  when  the  offices  of  Judge  of  the 
Arches  Court  of  Canterbury  and  Judge  of 
the  Chancery  Court  of  York  were  full, 
and  for  whatever  reason  it  was  thought 
expedient  that  one  Judge  should  exercise 
the  particular  nanner  of  jurisdiction  pro- 
vided for  by  this  statute,  and  that  it  should 
not  be  divided  between  two  Judges  who 
might  possibly  not  always  agree ;  whether 
for  that  or  for  any  other  reason  a  provi- 
sional arrangement  was  made  for  the  period 
Vo    61.~Q.B. 


of  time  during  which  those  offices,  or  either 
of  them,  should  be  so  full,  and  a  new 
Judge  was  to  be  appointed  by  virtue  of  the 
Act,  who  was  to  be  during  good  behaviour 
the  Judge  of  the  Provincial  Courts  of  Can- 
terbury and  York.  We  are  not  dealing 
now  with  anything  that  has  taken  place 
under  that  which  I  may  call  the  provisional 
arrangement;  but  it  was  pressed  upon  us 
that  the  character  of  the  proceeding  after 
the  cessation  of  that  provisional  arrange- 
ment ought  to  be  regarded  as  the  same  in 
the  view  of  the  statute  as  it  was  before. 
Even  if  there  were  no  words  which  ex- 
pressly dealt  with  the  question  after  the 
provisional  arrangement  had  ceased,  I  own 
I  could  not  myself  have  overcome  the  force 
of  these  words,  that "  the  Judge  "  (so  called 
throughout  the  statute)  is  from  the  be- 
ginning under  the  Act  of  1874  "  a  Judge 
of  the  Provincial  Courts  of  Canterbury  and 
York,"  which  are  Ecclesiastical  Courts. 
And  when  it  is  said  what  that  Judge  is  to 
do  in  dealing  with  the  earlier  stage  of  the 
transaction,  I  could  not  possibly  regard 
him  as  acting  in  any  other  character  or 
capacity  than  that  which  is  alone  attributed 
to  him  by  the  statute — ^the  character  and 
capacity  of  a  Judge  of  one  of  those  two 
Ecclesiastical  Coui-ts.  What  he  does  under 
the  Act  is  done  by  him  as  an  Ecclesiastical 
Court,  and  in  my  humble  opinion  it  is  clear 
that  the  orders  lawfully  made  by  the  Judge 
in  that  stage  of  the  jurisdiction  would  be 
orders  of  an  Ecclesiastical  Court  within 
the  meaning  of  the  Act  of  53  Qeo.  3. 

But  it  does  not  stop  there,  because  the 
same  clause  expressly  provides  for  what  is 
to  happen  aft^wards.  The  Judge,  so  in 
the  first  ixxstance  appointed,  is,  when  vacan- 
cies may  happen,  to  succeed  to  the  two 
offices  df  Dean  of  the  Arches  in  the  pro- 
vince of  Canterbury,  and  Official  Principal 
or  Auditor  of  the  Chancery  Court  of  York 
in  that  province.  The  offices,  though  to 
be  held  by  one  person,  are  as  to  procedure 
and  jurisdiction  to  be  distinct]  and  it  is 
said  that,  from  the  time  when  that  union 
of  offices  shall  have  taken  place,  ''AH 
proceedings  thereafter  taken  before  the 
Judge,  in  relation  to  matters  arising  within 
the  province  of  York,  shall  be  deemed  to 
be  taken  in  the  Chancery  Court  of  York." 
The  proceeding  out  of  which  the  present 
appeal  has  arisen  was  with  regard  to  a 
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matter  arising  in  the  province  of  York, 
and  was  commenced  after  the  Judge  had 
become  under  the  Act  Official  Principal  of 
the  Chancery  Court  of  York.  There  ia  an 
argument,  which  I  have  in  vain  endea- 
voui-ed  to  follow,  which  suggests  that  "  all 
pi-oceedings  thereafter  taken  before  the 
Judge"  do  not  include  proceedings  under 
this  Act,  which  made  him  the  Judge  and 
which  gave  him  that  jurisdiction.  But 
manifestly  the  word  "  all "  includes  those 
proceedings  if  there  be  not  some  context 
to  the  contrary;  and  so  far  from  there 
being  any  context  to  the  contrary,  I  should 
myself  think,  although  the  words  are  quite 
large  enough  to  include  other  proceedings 
under  the  general  jurisdiction  of  these 
Courts  or  under  any  particular  Act  of  Par- 
liament which  may  regulate  the  proceed- 
ings in  these  Courts,  yet  primarily  and  dis- 
tinctly in  the  view  of  the  Legislature,  "  all 
proceedings"  do  and  must  include  the  pro- 
ceedings under  this  Act.  If  that  be  so,  I 
think  that  it  is  enough  by  itself  to  shew 
that  the  Act  53  Geo.  3  applies. 

There  are  other  passages  of  the  Act  of 
1874  which  seem  to  me  to  tend  to  shew 
that  the  Legislature  was  not  guilty  of  the 
strange  inadvertence  of  authorising  these 
proceedings  which  are  specially  provided 
for,  and  directing  that  prohibitions  and  in- 
hibitions shall  be  issued,  with  the  conse- 
quence of  deprivation  in  the  case  of  persistent 
disobedience  after  the  lapse  of  three  years, 
and  of  not  at  the  same  time  arming  the 
Judge  with  any  power  whatever  to  execute 
his  orders.  The  words  at  the  end  of  the 
9  th  section,  "  The  Judge  may  on  applica- 
tion in  any  case  suspend  the  execution  of 
such  monition  pending  an  appeal,  if  he 
shall  think  fit,"  plainly  shew  that  the  Le- 
gislature contemplated  that  a  monition 
might  be  executed ;  and  for  my  own  part 
I  do  not  think  that  an  inhibition  such  as  is 
contemplated  by  the  13th  section  would 
have  been  very  likely  to  have  been  de- 
scribed— certainly  [  am  sure  it  could  not 
appropriiitely  have  been  described — by  the 
term  "  execution."  These  words,  therefore, 
have  a  very  strong  aspect  as  indicating 
that  some  powers  were  contemplated  by 
the  Legislature  to  execute  a  monition  as 
well  as  to  pronounoe  it. 

But  by  words  at  the  end  of  the 
1 3th  section  the  matter  Is  made  still  more 


clear.  The  earlier  part  of  that  section 
provides  that  ^'obedience  by  an  incum- 
bent to  a  monition  or  order  of  the  Bishop 
or  Judge,  as  the  case  may  be  "  (I  say  no- 
thing  about  the  Bishop's  jurisdiction — I 
assume  that  not  to  be  in  question), ''  shall 
be  enforced  if  necessary "  by  inhibition 
with  very  serious  consequences.  I  will 
even  assume,  in  favour  of  the  argument 
of  the  appellant,  that  that  means  that 
whenever  there  is  any  necessity  to  enforce 
it  at  all  there  must  be  an  inhibition.  I 
must  pause,  however,  to  observe  that  I 
am  doubtful  if  that  is  so,  because  amongst 
the  powers  given  by  the  9th  section  to  the 
Judge,  one  is  to  '^  make  such  order  as  to 
costs  as  the  judgment  shall  require ; "  and 
I  apprehend  that  it  would  be  a  veiy  un- 
likely thing  that,  if  the  substance  of  a 
monition  were  obeyed  as  to  everything 
except  costs,  it  would  be  thought  necessary 
on  account  of  costs  either,  on  the  one  hand, 
to  inhibit  the  clergyman  from  performing 
any  duty  within  the  diocese,  and  to  de- 
prive him  of  his  benefice  at  the  end  of 
three  years,  or,  on  the  other  hand,  so 
entirely  to  (^regard  the  right  of  the  party 
entitled  to  costs  as  to  give  him  no  means 
of  enforcing  an  order  in  his  favom*  except 
by  such  an  inhibition,  and  such  a  depriva- 
tion of  the  derk. 

But  be  that  as  it  may,  the  conduding 
words  are,  as  it  appears  to  me,  plain  and 
unmistakable.  A  monition  may  have  been 
issued,  an  order  for  costs  may  have  been 
issued,  and,  as  it  seems  to  me,  some  other 
interlocutory  orders  might  have  been  issued 
also  before  the  hearing.  No  doubt  before 
a  monition  there  could  not  have  been  an 
inhibition ;  that  particular  order,  of  course, 
from  the  nature  of  the  case,  could  not  have 
already  been  made  when  the  matter  was 
being  for  the  first  time  tried  before  the 
Judge.  But  that  being  the  state  of  the 
powers  of  the  Court  and  the  Judge  as  to 
the  orders  which  he  might  make,  the  con. 
eluding  words  of  section  13  are,  ''Any 
question  as  to  whether  a  monition  or  order 
given  or  issued  after  proceedings  before  the 
Bishop  or  Judge,  as  the  case  may  be,  has 
or  has  not  been  obeyed,  shall  be  determined 
by  the  Bishop  or  the  Judge."  Those  words 
appear  to  me  most  dearly  to  include  all 
orders  which,  at  any  stage  of  the  proceed- 
ings, can  lawfully  have  been  made  in  the 
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Ck>urt  of  tiie  Judge  by  the  Judge,  whether 
that  order  be  a  monition^  whether  it  be  an 
inhibition,  whether  it  be  an  order  for  ooBte, 
or  whether  it  be  an  order  for  any  interlo- 
cutory purpose.  If  the  Judge  has  made  an 
order,  he  is  to  determine  wh^er  it  has  been 
obeyed  or  not,  and  the  section  goes  on  to 
say  that  "any  proceedings  to  ei3brce  obe- 
dience to  such  monition  or  order  shall  be 
taken  by  direction  of  the  Judge."  The 
Legislature  plainly  contemplated  that  there 
should  be  such  proceedings,  and  having 
made  the  whole  proceeding  a  proceeding 
before  an  Ecclesiastical  Court,  in  this  case 
the  Chancery  Court  of  York,  how,  in  the 
abeence  of  express  provision,  would  the 
orders  of  that  Court  be  enforced  %  Surely, 
necessarily  by  the  ordinary  powers  of  that 
Court  Everything  that  &e  statute  re- 
quires must  be  done ;  but  when  it  refers 
generally  to  powers  to  enfoi*oe  obedience, 
and  does  not  prescribe  any  procedure, 
those  powers  generally  referred  to  would 
be  the  powers  of  the  Court  in  which  the 
proceedings  are  deemed  to  be  taken.  And 
with  regard  to  this  particular  proceeding 
by  significofcit  of  contumacy  and  by  the 
writ  <ie  evnJt/mMi/ce  eapiendo,  it  does  not 
end  there  merely ;  because  there  is  a  ge- 
neral Act  of  Parliament  applicable  to  all 
proceedings  in  the  Ecclesiastical  Courts, 
and  all  disobedience  to  lawful  orders  of 
those  Courts.  And  if  this  is  a  lawful 
order  of  such  a  Court,  then  disobedience 
to  that  order  may  be  punished. 

I  shall  not  enter  into  the  question  whe- 
ther imprisonment  is  in  a  case  of  this 
particular  kind  a  convenient  or  a  desirable 
punishment  or  not ;  that  is  for  the  Legis- 
lature. The  Legislature  has  so  enacted, 
and  has  so  enacted  without  excepting  this 
particular  dass  of  cases.  Again,  whether 
such  ceremonies  as  those  which  are  al- 
leged to  have  been  unlawfully  practised  by 
this  present  appellant  are  ceremonies 
which  it  is  desirable  by  law  to  prohibit 
and  treat  as  penal,  is  also  a  question  for 
the  Legislature.  A  competent  Court  ap- 
pointed by  the  Legislature  has  so  deter- 
mined, and  whatever  any  individuals  who 
are  the  keepers  of  their  own  consciences 
may  prescribe  to  themselves  as  tiieir  rule 
of  conduct  in  these  matters,  in  all  Courts 
of  justice  of  the  realm  there  can  be  but  one 
rule,  and  that  is,  that  every  subject  of  the 


Queen  must  yield  obedience  to  the  law. 
Under  these  circumstances  it  appears  to 
me  that  your  Lordships  have  only  one  duty 
in  this  case,  and  that  is  to  dismiss  the 
appeal. 

I  doubt  whether,  having  regard  to  the 
nature  of  the  case,  it  is  your  Lordships' 
duty,  and  if  it  is  not  your  Lordships'  duty 
I  do  not  think  it  would  be  your  wish,  to 
add  to  the  burden  which  the  appellant 
already  has  had  to  sustain,  by  making  any 
order  for  costs. 

Lord  Blackburn. — I  am  entirely  of 
the  same  opinion.  I  think  that  the  only 
point  which  is  really  one  of  substance,  is 
the  question  as  to  what  is  the  construction 
of  37  &  38  Vict.  c.  85— the  Public  Wor- 
ship Regulation  Act.  Though  I  have  not 
been  able  to  bring  myself  to  doubt  what 
our  decision  must  be  upon  that,  still  it  is  a 
matter  upon  which  there  might  be  some 
question  and  some  argument.  I  have  no 
doubt  that  that  Act  was  intended  to  pro- 
vide a  particular  mode  in  which  proceed- 
ings might  be  instituted  for  what  was 
already  an  ecclesiastical  offence,  and,  ac- 
cording to  the  law  then  in  force,  might  be 
remedied  by  proceedings  in  the  Ecclesi- 
astical Courts.  It  was  intended  to  enact 
(for  what  reason  the  Legislature  thought 
it  e^^pedient  does  not  at  prosent  concern  us) 
that  proceedings  for  that  purpose  might  be 
instituted  in  a  different  way ;  and  accord- 
ingly it  was  provided  that  when  the  Arch* 
deacon,  or  the  different  persons  named  in 
section  8,  have  made  a  representation  to 
the  Bishop,  proceedings  are  to  follow  upon 
it.  The  Bishop  may,  if  the  parties  agree 
in  writing  to  abide  by  his  directions,  dis- 
pose of  the  matter  of  the  representation 
in  what  I  may  call  a  summary  way.  With 
that  branch  of  the  question  we  have  no- 
thing at  present  to  do,  for  the  parties  did 
not  pursue  that  course.  If  the  parties 
will  not  submit  to  the  Bishop  and  agree 
to  follow  his  directions,  then  section  9 
says,  "  The  Bishop  shall  forthwith  transmit 
the  representation  in  the  mode  prescribed 
by  the  Kules  and  Orders  to  the  Archbishop 
of  the  province,  and  the  Archbishop  shall 
forthwith  require  the  Judge  to  hear  the 
matter  of  the  representation  at  any  place 
within  the  diocese  or  province,  or  in 
Londop  or  Westminster."    Now  stopping 
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there  for  a  moment,  and  observing  that 
it  says  the  Judge  is  to  "hear"  it  (a 
word  upon  which  I  shall  have  to  say 
something  afterwards),  it  seems  to  me 
quite  plain  that  there  is  a  peculiar  mode  of 
bringing  the  case  before  the  Judge,  but 
that  what  he  has  to  do  is  to  perform  his 
duty  as  an  Ecclesiastical  Judge  in  disposing 
of  that  case.  He  is  to  hear  it,  and  it  is  to 
be  noticed  that  he  is  to  hear  it  at  West- 
minster (I  will  leave  the  other  places  out), 
if  the  Archbishop  so  directs. 

Then,  the  first  question  comes  to  be, 
What  is  the  effect  of  the  statute  as  to 
what  it  says  there  that  "  the  Judge  "  is  to 
dol  We  have  not  at  present  to  decide 
this  qu^tion  as  to  the  Judge  before  be 
became  Official  Principal.  When  the  Act 
was  passed,  there  was  what  my  noble  and 
learned  friend  has  happily  enough  called 
a  provisional  state  of  things  provided  for, 
by  which  the  Judge  who  was  to  be  ap- 
pointed was  made  a  supplemental  and 
additional  Judge  of  the  provincial  Courts 
of  both  Canterbuty  and  York,  and  for  the 
time  proceedings  were  to  be  taken  befot^ 
him  as  such  ;  but  it  was  further  provided 
by  the  latter  part  of  section  7  that, 
"  Whensoever  a  vacancy  shall  occur  in  the 
office  of  Official  Principal  of  the  Arches 
Court  of  Canterbury,  the  Judge  shall  be- 
come ex  officio  such  Official  Principal,  and 
all  proceedings  thereafter  taken  bdTore  the 
Ju(i^e  in  relation  to  matters  arising  within 
^he  province  of  Canterbury  shall  be  deemed 
to  be  taken  in  the  Arches  Court  of  Can- 
terbuiy ;  and  whensoever  a  vacancy  shall 
occur  in  the  office  of  Official  Principal  or 
Auditor  of  the  Chancery  Court  of  York, 
the  Judge  shall  become  ex  qficio  such 
Official  Principal  or  Auditor,  and  all  pro- 
ceedings thereafter  taken  before  the  Judge 
in  relation  to  matteits  arising  within  the 
province  of  York  shall  be  deemed  to  be 
taken  in  the  Chancery  Court  of  York." 
Now  it  happened,  before  any  of  these  pro- 
ceedings were  inistituted,  that  the  Judge 
had  b^me  the  Offidal  Principal  of  the 
Chaneeiy  Court  of  York,  and  this  was  a 
proceeding  relating  to  matters  within  the 
province  of  York,  and  consequently  by  the 
express  terms  of  the  Act  that  proceeding 
was  to  be  "deemed  to  be  taken  in  the 
Chancery  Court  of  York."  Some  a:rgu- 
ment  was  used  to  the  effect  that  Mbdae 
words  might  have  a  sensible,  though  a  very 


unnecessary,  meaning,  if  they  were  read 
as  saying  that,  by  the  fact  of  the  same 
person  becoming  the  Judge  of  both  Courts, 
the  two  Courts  would  not  merge  together. 
Doubtless  if  it  wns  thought  fit  to  follow 
such  a  fanciful  course,  the  words  would,  I 
think,  be  enough  for  that  purpose ;  but  it 
does  not  seem  to  me  that  ^ere  is  sufficient 
i*eason  for  cutting  down  the  obvious  mean- 
ing of  the  woi^  which  say  that  "all 
proceedings"  (which  would  include  any 
proceedings)  "taken  before  the  Judge," 
after  he  has  become  Official  Principal  of  the 
Chancery  Court  of  York, "  shall  be  deemed 
to  be  taken  in  the  Chancery  Court  of 
York." 

When  once  that  has  been  determined  it 
seems  to  me  that  the  rest  of  the  Act  is 
plain  enough.  It  says  that  the  proceed- 
ings shall  be  taken  in  an  Ecclesiastical 
Court,  namely,  the  Chancery  Court  of 
York,  and  shall  be  taken  before  "the 
Judge "  who  has  now  become  the  Official 
Principal  of  that  Court ;  he  shall  hear  the 
matter  at  Westminster  if  he  is  so  directed 
by  the  Archbishop.  Now  comes  the  ques- 
tion, what  does  **hear"  meant  It  was 
disclaimed,  and  no  donbt  justly  disclaimed, 
that  it  was  ever  intended  to  argue  that  it 
only  meant  to  hear  what  was  said,  and 
that  it  did  not  include  determining. 
Unless  there  be  something  which  by 
natural  intendment,  or  otherwim,  would 
cut  down  the  meaning  and  intention  of 
the  Legislature  and  make  it  less,  I  appre- 
hend there  can  be  no  doubt  that  the 
Legislature,  when  iliey  direct  a  particular 
cause  to  be  heard  in  a  particular  Court, 
mean  that  it  is  to  be  heard  and  finally 
disposed  of  there.  And  further,  when 
they  say  that  it  is  to  be  heard  (meaning 
heajrd  and  finally  disposed  of)  in  a  par- 
ticular Court,  they  mean,  unless  there  is 
something  in  the  context  which  either  by 
natural  interpretation  or  by  neoessary  im- 
plication would  cut  it  down,  that  in  all 
matters  which  are  not  provided  for  tiiat 
Gburt  is  to  follow  its  ordinary  prtxsednre. 

Now  taking  that,  as  I  think  it  mtU9t  be 
taken,  to  be  the  case,  it  seems  to  me  to 
dispose  at  once  of  almost  all  the  objections 
whic^  have  been  raised  before  ua.  In  the 
fixBt  place,  section  9  of  the  statute  ex- 
pressly says  tiiat  the  Judge  may  malee 
orders  as  to  costs.  How  are  those  orders 
to  be  enforced  t    The  statnto  is  absolutely 
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silent.  It  cannot  be  that  it  was  intended 
that  an  order  for  oofits  should  be  enforced 
by  inhibiting  a  clergyman  from  performing 
service ;  that  would  be  too  absurd  to  be 
auppoeed  for  a  moment.  It  cannot  be 
that  an  order  for  costs  was  not  to  be  en- 
forced at  all.  Then  what  does  the  Legis- 
lature mean  when  it  authonses  the  Judge 
to  make  an  order  for  costs)  Such  an 
order  would  not  necessarily  be  against  the 
incumbent,  for  it  might  be  against  the 
other  side.  When  the  Legislature  says 
that  the  Judge  may  make  orders  for  costs, 
it  must  mean  that  those  orders  shall  be 
enforced  in  the  ordinary  way  in  which 
EedesiaBtical  Courts  do  enforce  their  orders 
tctt  costs. 

Then  the  statute  goes  further,  and  says 
that  there  may  be  a  monition  issued  by 
the  Judge.  I  pass  by  any  notice  of  what 
was  to  be  done  in  the  case  of  a  monition 
from  the  Bishop,  because  that  question 
does  not  arise  here ;  but  there  may  be  a 
monition  from  the  Judge,  and  it  is  said 
by  section  13,  '^  Obedience  by  an  incum- 
bent to  a  monition  or  order  of  the '  Judge ' 
shall  be  enforced,  if  necessary,  in  the  man- ' 
ner  prescribed  by  Rules  and  Orders,  by  an 
order  inhibiting  the  incumbent  from  per- 
forming any  service  of  the  Church.''  Now 
it  was  said  that  that  mode  of  enforcing 
obedience  was  exclusive  of  other  modes. 
I  have  already  intimated  that  I  do  not 
think  it  could  be  so  in  all  cases,  because 
I  do  not  think  it  could  possibly  be  so  in 
the  case  of  enforcing  an  order  for  costs. 
However,  passing  that  by,  I  am  not  pre- 
pared to  say  whether  or  not,  a  monition 
having  been  issued  to  forbear  in  future 
f^m  acting  in  the  manner  in  which  the 
clergyman  is  represented  and  found  to 
have  been  acting,  that  monition  could  be 
enforced  in  any  other  manner.  I  appre- 
hend that  no  Judge  in  the  exercise  of  a 
reasonable  discretion  would  think  of  pass- 
ing a  sentence  of  suspension,  or  depriva- 
tion, and  still  less  of  sending  a  significamty 
before  he  had  tried  taking  this  course  which 
the  Legislature  has  pointed  out  of  granting 
an  inhibition  for  three  months  and  no 
more ;  therefore,  whether  or  not  it  would 
be  absolutely  beyond  his  power  to  do  it,  we 
need  not  be  concerned  about.  But  when  the 
inhibition  is  granted  and  is  in  its  terms 
(as  the  Act  itself  says  the  inhibition  shall 
be)  to  inhibit  him  "  from  performing  any 
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service  of  the  Church  or  otherwise  exer- 
cising the  cure  of  souls  within  the  diocese 
for  a  term  not  exceeding  three  months,"  is 
it  possible  that  the  Legislature  meant 
that  order  should  be  made,  and  that,  if 
disregarded,  it  should  be  disregarded  with 
perfect  impunity  %  It  may  be  disregarded 
with  perfect  impunity  unless  the  inter- 
pretation of  the  Act  is  what  I  have 
already  said,  namely,  that  there  being  no- 
thing either  by  express  terms  or  by  neces- 
sary implication  to  prevent  it,  obedience 
to  that  order  of  inhibition  is  to  be  enforced 
by  the  ordinary  process  of  the  Ecclesiastical 
Court  as  applicable  to  such  a  case  as  that. 
Otherwise  there  would  be  no  remedy  at 
all ;  for  as  for  the  supposition  that  there 
could  be  any  common  law  remedy,  upon 
the  ground  that  this  inhibition  amounted 
to  deprivation  and  so  gave  rise  to  an  action 
of  trespass,  and  gave  a  right  to  turn  the 
clergyman  out,  I  take  it  that  that  is  per- 
fectly idle.  There  is  no  remedy  at  all 
unless  there  be  a  remedy  by  l^e  eccle- 
siastical law  and  by  the  powers  of  the 
Ecclesiastical  Courts ;  and  it  seems  to  me 
that  there  must  be  that  remedy. 

Then  comes  the  qaeetion.  There  being 
that  remedy,  can  the  writ  de  cantumaee 
capiendo  be  used  for  the  purpose  t  I  have 
been  quite  unable — 1  do  not  say  it  dis- 
respectfully to  the  learned  counsel  who 
argued  the  case,  because  I  do  not  see  how 
they  could  be  expected  to  make  facts  for 
themselves — but  I  have  been  unable  to 
perceive  any  reason  why  it  should  not  be 
used.  By  common  law,  long  before  the 
statute  of  Elizabeth,  the  only  remedy  the 
Ecclesiastical  Courts  had  besides  their 
ecclesiastical  censures,  including  depriva- 
tion and  suspension,  was  to  excommuni- 
cate; and  the  common  law  of  England 
establishes  that  when  a  proper  competent 
tribunal — which  it  was  decided  that  the 
Pope  was  not,  for  an  order  of  excom- 
munication by  the  Pope  did  not  justify  a 
significavit — but  when  a  proper  competent 
tribtmal  excommunicated  a  person  in  the 
course  of  a  judidal  proceeding  and  sig- 
nified it  to  the  Chancellor,  he  would  issue 
the  writ  de  excommunioato  capiendo, 
which  writ,  it  appears,  was  not  returnable 
in  open  Court,  but  was  simply  a  writ 
ordering  the  sheriff  to  take  the  excom- 
municated person ;  and,  inasmuch  as  the 
Queen's  writ  did  not  run  in  the  Counties 
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Palatine  and  other  exempt  jurisdictions,  I 
apprehend  that  at  common  law  the  Lord 
Chancellor  could  not  have  issued  a  writ  to 
be  executed  in  Lancashire,  but  he  must 
have  sent  a  miitimua  to  the  Chancellor  of 
the  Duchy  or  County  Palatine  of  Lan- 
caster. In  those  early  times,  when  this 
course  of  procedure  was  established,  the 
Duchy  of  Lancaster  was  not  attached  to 
the  Crown.  I  suppose,  therefore,  that  the 
mittimus  came  to  the  Chancellor  of  John 
of  Graunt,  or  whoever  was  the  Duke  of 
Lancaster  at  the  time.  It  must  have  been 
a  mittimus  going  to  the  Chancellor  of  the 
Duchy  or  Coimty  Palatine  commanding 
him  to  issue  the  writ. 

However,  that  does  not  matter  much, 
because  it  is  all  done  away  with  by  the 
Act  of  Elizabeth.  That  Act  recites  that 
writs  de  excommuniccUo  capiendo  were  dis- 
regarded and  disobeyed,  inasmuch  as  they 
were  "  not  returnable  into  any  Court  that 
might  have  the  judgment  of  the  well 
executing  and  serving  of  the  said  writ." 
Then,  in  order  to  remedy  that,  it  proceeds 
to  enact  that  "  every  writ  of  eoccomrmmir 
ccUo  capiendo  that  shall  be  granted  and 
awarded  out  of  the  High  Court  of  Chan- 
cery against  any  person  or  persons  within 
the  realm  of  England,  shall  be  made  in 
the  time  of  the  term,  and  returnable  before 
the  Queen's  Highness,  her  heirs  and  suc- 
cessors, in  the  Court  commonly  called  the 
King's  Bench,  in  the  term  next  after  the 
teste  of  the  same  writ,  and  that  the  said 
writ  shall  be  made  to  contain  at  the  least 
twenty  days  between  the  teste  and  the 
return  thereof;  and  after  the  same  writ 
shall  be  so  made  and  sealed,  that  then  the 
said  writ  shall  be  forthwith  brought  into 
the  said  Court  of  King's  Bench,  and  there, 
in  the  presence  of  the  Justices,  shall  be 
opened  and  delivered  of  record  to  the 
sheriff  or  other  officer  to  whom  the  serving 
and  execution  thereof  shall  appertain;" 
"  and  if  afterwards  it  shall  or  may  appear  to 
the  Justices  of  the  same  Court,"  then  it 
goes  on  to  say  what  shall  happen  if  it  ap- 
pear that  the  writ  has  not  been  executed. 
That  Act  provided  that  when  the  writ  was 
the  Queen's  writ  coming  out  of  Chancery, 
it  was  no  longer  left  a  simple  writ,  but  was 
to  be  made  returnable  into  the  Court  of 
Queen's  Bench ;  and  there  is  an  express 
direction  there    given    that   it   shall  be 


brought  to  the  Queen's  Bench  in  term 
time,  and  opened,  as  I  should  say,  having 
regard  to  the  words  of  the  preamble,  in 
Older  that  it  might  be  delivered  to  the 
sheriff,  so  aa  to  fix  the  sheriff  with  the 
responsibility  as  to  its  being  properly 
executed.  However,  whether  that  be  so 
or  not,  the  question  does  not  arise  here. 
In  Balers  Ca^e  (2)  the  Court  of  Appeal 
held  that  it  should  be  brought  into  opea 
Court  and  that  the  direction  was  not  pro- 
perly followed  unless  that  was  done. 
They  also  held  that  the  object  was  that 
the  Court  of  Queen's  Bench  might  ex- 
amine the  writ  in  order  to  see  whether  it 
wag  such  a  writ  as  they  would  execute  or 
not.  I  greatly  doubt  whether  that  was 
the  purpose  for  which  the  statute  was 
passed.  However  that  is  not  material; 
the  probability  is  that  the  Court  of  Ap- 
peal were  perfectly  right  in  saying  that, 
there  being  that  express  enactment,  it  must 
be  pursued  or  else  the  writ  would  be  in* 
effectual. 

But  then  the  writs  de  excommuniccUo 
capiendo  issued  by  the  Court  of  Chancery 
were  within  the  County  Palatine  of  Lan- 
caster a  mere  dead  letter,  because  the 
Queen's  writ  did  not  run  in  that  county ; 
and  the  consequence  was,  I  apprehend,  at 
common  law,  that  when  a  aignifioavit  was 
sent  to  the  Ix)rd  Chancellor  he  could  not 
issue  his  writ  to  a  place  within  the  County 
Palatine  of  Lancaster;  but,  as  I  said 
before,  at  common  law  he  sent  his  miui- 
mu8  with  a  transcript  of  the  aignijicavit  to 
the  Chancellor  of  the  Duchy  of  Lancaster, 
and  directed  him  to  see  that  the  writ  was 
issued.  The  statute  expressly  says  that 
that  course,  whether  it  was  the  original 
old  course  or  not,  shall  be  followed.  By 
section  11,  after  reciting  that  there  are 
jurisdictions  and  places  ''where  the 
Queen's  Majesty's  writ  doth  not  run  and 
process  of  capiat  from  tiienoe  not  return- 
able into  the  said  Court  of  the  King's 
Bench,"  it  goes  on  to  provide  that  "  after 
any  signifi^vit  being  of  record  in  the  said 
Court  of  Chancery,  ^e  tenor  of  such  signi- 
Jicavit  by  mittimus  shaU  be  sent "  ''  to  the 
Chancellor  or  Chamberlain  for  the  said 
County  Palatine  of  Lancaster,"  and  he 
shall  direct  his  subordinates  to  issue  the 
writ,  and  to  make  that  writ  returnable 
in  the  County  Palatine  of  Lancaster. 
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In  re  Clfreen,  H,L, 

That  was  the  old  oommon  law  form  as 
altered  by  the  statute  of  Elizabeth,  bj 
which  obedience  to  the  Ecclesiastical  Courts 
was  enforced  in  the  Court  of  Chancery. 
Then  came  the  statute  of  53  Geo.  3.  c.  127, 
which  abolished  excommunication  (which 
obviously  must  have  been  a  very  offensive 
thing  to  people  who  had  a  reverence  for 
the  forms  of  religion)  altogether  in  civil 
proceedings,  and  substituted  for  it  the  writ 
<ie  cfynJbamaw  capiendo.  It  could  not  have 
been  the  intention  of  the  Legislature  that, 
the  writ  de  excommunicato  capiendo  being 
gone,  the  writ  de  conhtmace  capiendo  should 
not  be  enforceable  against  persons  within 
the  County  Palatine  of  Lancaster.  That 
is  too  absurd.  They  evidently  wished  that 
that  writ  should  run  in  the  County  Pala- 
tine of  Lancaster ;  and  when  the  statute 
said  that  all  the  provisions  of  the  Act 
of  Elizabeth  should  be  read  as  if  they 
were  re-incorporated  into  that  Act,  I  am 
quite  unable  to  see  why  the  provisions  of 
section  11,  including  the  miUimttSf  should 
not  be  held  to  be  read  into  that  Act  of 
Geo.  3.  If  that  be  so,  it  seems  to  me  that, 
OD  the  principle  I  mentioned  before,  that 
the  acts  of  the  Court  are  to  be  enforced  in 
the  manner  in  which  other  acts  of  the 
Court  are  enforced,  it  would  follow  that 
this  was  to  apply  to  the  writ  de  contumace 
capiendo.  But  besides  that  I  need  not 
repeat  the  words  which  have  already  been 
read  by  the  noble  and  learned  Lord  on  the 
wookack,  which  shew  that  if  the  words  of 
the  statute  of  53  Geo.  3  had  been  picked 
for  the  very  purpose  of  meeting  such  a 
case  as  this,  they  could  not  have  been 
better  chosen,  for  they  enact  that  when- 
ever there  is  an  ecclesiastical  cause  cogniz- 
able in  an  Ecclesiastical  Court,  obedience 
to  an  order  of  that  Court  in  such  a  cause 
shall  be  enforced  by  a  writ  de  cantuTnace 
capiendo* 

Having  said  that,  I  may  almost  pass 
over  all  the  rest  of  the  arguments.  I  have 
already  said  that,  in  my  opinion,  "  to  hear 
the  matter  of  the  representation  "  means 
to  do  everything  necessary  to  dispose  of 
it ;  and  as  the  Judge  is  to  hear  it  at  West- 
minster, I  think  he  is  to  do  eveiTthing  he 
has  to  do  in  order  to  dispose  of  it  at  West- 
minster. I  do  not  see  how  it  could  be 
taken  otherwise.  Then,  I  think,  as  this 
writ  de  oontumaoe  capiendo  was  in  obedi- 
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ence  to  the  mittimtiSf  and  was  never 
returnable  into  the  Court  of  Queen's 
Bench  at  all,  no  point  arises  as  to  the 
opening  it  and  delivering  it  of  record  in 
term  time  in  the  Court  of  Queen's  Bench. 
I  cannot  see  the  slightest  ground  for  say- 
ing that  the  statute  of  Elizabeth,  or  the 
statute  of  Geo.  3,  contains  any  provision 
to  the  effect  that  it  shall  be  opened  in  the 
Common  Pleas  of  the  county  of  Lancaster ; 
indeed,  that  would  practically  not  be 
possible,  for  the  Court  of  Common  Pleas 
was  not  sitting  in  the  County  Palatiae  of 
Lancaster. 

I  need  hardly  say  as  to  the  last  point, 
which  supposed  that  Order  II.  rule  8  of 
the  Kules  under  the  Judicature  Act  had 
made  a  difference  in  the  form  in  which  a 
writ  of  mittimus  is  to  be  tested,  that  it 
does  not  apply  to  such  a  writ  at  alL  The 
rule  applies  to  writs  of  summons  "  and 
other  writs,"  meaning,  of  course,  other 
writs  of  a  similar  nature ;  that  does  not 
apply  to  this  writ. 

I  consequently  think  that,  on  all  the 
points  which  have  been  mentioned,  the  ap- 
pellant is  properly  and  legally  detained  in 
custody,  and  therefore  the  writ  of  habeas 
corpus  should  not  be  granted.  I  conse- 
quently agree  with  the  motion  that  has 
been  proposed,  that  the  appeal  should  be 
dismissed.  I  think  it  has  not  been  the 
custom  generally  in  the  Courts,  when 
there  has  been  an  application  for  a  haheas 
corpus^  to  fix  the  party  applying  with  the 
costs.  I  am  not  quite  sure  about  that, 
but  I  certainly  think  that  in  this  case, 
unless  there  is  a  fixed  rule,  it  would  be 
better  not  to  give  costs. 

Lord  Watson. — I  am  quite  of  the  same 
opinion,  and  I  do  not  think  it  necessary 
to  add  an3rthing  to  the  observations  which 
have  fallen  from  your  Lordships,  in  all  of 
which  I  agree. 

Order  appealed  from  affirmed^  and 
appeal  dismissed, 

Bolicitors — Brooks,  Jenkins  &  Co.,  for  appellant ; 
the  Solicitor  to  the  Treasury,  for  Lord  Pen- 
zance ;  Tebbs  Sc  Sons,  for  respondents ;  the 
Solicitor  to  the  Duchy  of  Lancaster,  for  the 
Yice-Chancellor  of  the  Duchy. 
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1881.     1 

one  28.  > 
Lug.  6.  J 


June 
Aug 

LoccU  Board — Contract  of  Member  with 
Board  —  Biequalification  of  Member  — 
Penalty  for  Acting — Public  Health  Act, 
1875  (38  (k  39  Vict.  c.  65),  sched.  IL 
rules  64  and  70. 

The  Public  Health  Act,  1875,  jyrovides 
by  advedule  II.  rule  64,  that  any  member 
of  a  local  board  who  in  any  manner  is 
concerned  in  any  bargain  or  contract 
entered  into  by  the  board  shall  cease  to  be  a 
member y  and  his  seai  shall  become  vaca/rU  ; 
and  by  rule  70,  th^U  any  person  who, 
being  disabled  from  a4:ting  as  a  member  of 
the  board  by  any  provision  of  the  Act,  does 
act  as  such  member,  shall  be  liable  to  a 
penalty  of  bOl. : — Held  (by  Brett,  L.  J., 
and  Cotton,  L.J.  /  disseiUiente  Bramwell, 
L.J.),  that  a  person  who,  being  duly  quali- 
fied amd  duly  elected  a  member  of  a  local 
board,  became  afterwards  concerned  in  a 
contract  entered  into  by  the  board,  ceased 
tltereby  to  be  a  member  of  the  board,  and 
that  he  could  not,  when  the  contract  was  at 
an  end,  contintie  to  act  as  a  member  of 
the  board,  for  that  lie  was  disabled  within 
the  meaning  of  rule  70  from  acting  as  a 
member^  arid  was  liable  to  a  peiialty  if  he 
did  80  act. 

Appeal  from  the  judgment  of  Ste- 
phen, J.,  at  the  trial  without  a  jury. 

This  was  an  action  brought  hj  the 
plaintiff,  a  ratepayer  within  the  district  of 
the  Grasmere  Local  Board,  to  recover  a 
penalty  alleged  to  have  been  incurred  by 
the  d^endant  under  the  provisions  of  the 
PubUc  Health  Act,  1875  (1),  by  reason  of 

*  Coram  Bramwell,  L.J. ;  Brett,  L.J. ;  and 
Cotton,  L.J. 

(1)  38  &  39  Vict.  c.  55.  sched.  IL  rale  64  : 
•'  Disqualification  of  members. — Any  member 
who  ceases  to  hold  his  qualification,  or  becomes 
bankrupt,  or  submits  his  affairs  to  liquidation 
by  arrangement,  or  compounds  with  his  credi- 
tors, or  is  absent  from  meetings  of  the  local 
board  for  more  than  six  months  consecutively 
(unless  in  case  of  illness),  or  accepts  or  holdn 
any  office  or  place  of  profit  under  the  local 
board  of  which  he  is  member,  or  in  any 
manner  is  concerned  in  any  bargain  or  contract 
entered  into  by  such  board,  or  participates  in 
the  profit  thereof,  or  of  any  work  done  under 


his  having  attended  and  voted  at  the 
meetings  of  the  local  board  when  he  was 
disqualified  from  so  doing  by  having 
entered  into  a  contract  with  the  board 
and  having  received  payment  for  work 
done  by  the  board. 

It  appeared  that  the  defendant  was 
fii-st  elected  a  member  of  the  local  board 
on  May  24,  1872,  and  that  he  had  as- 
sumed to  remain  and  act  as  a  member 
ever  since;  that  in  March,  1879,  he  had 
been  paid  a  sum  of  9Z.  19«.  9c/.  for  work 
done  by  him  for  the  surveyor  of  the 
board.  The  defendant  alleged  that  he  had 
done  the  work  and  used  his  carts  and 
horses  in  doing  the  work,  at  the  request 
of  the  surveyor,  who  could  not  get  the 
work  done  by  any  other  person  \  that  he 
had  entered  the  charges  in  his  book  in 
the  usual  way,  but  that  he  had  made  no 
profit]  and  that  he  had  entered  into  no 
oonti'act  with  the  board.  The  work  was 
done  during  the  years  1877  and  1878,  and 
the  defendant,  during  1879,  acted  as  a 
member  of  the  board. 

Stephen,  J.,  gave  judgment  for  the 
plaintiff. 

The  defendant  appealed. 

CrompUm  (with  him  Sir  J.  Holker,  Q.  C. ), 
for  the  appellant. — The  question  in  this  ap- 
peal turns  on  rules  64  and  70  of  schedule 
II.  of  the  PubUc  Health  Act,  1875  (1). 
The  contention  of  the  defendant  is  that 
he  was  not  "  concerned  in  any  bargain  or 
contract  entered  into  by  the  board  in  or 
for  the  district."  Hie  facts  shew  that  he 
made  no  contract;  that  he  made  no 
profit ;  that  there  was  no  bargain  between 
him  and  the  local  board;  nor  is  there 
any  evidence  that  the  work  done  was 
done  within  the  district. 

[Bramwell,  L.J. — We  all  think  that 
there  is  evidence  of  a  bargain  made  be- 
tween the  defendant  and  the  local  board.] 

the  authority  of  this  Act,  in  or  for  the  district, 
shall  ....  cease  to  be  such  member ;  and  his 
office  as  such  shall  thereupon  become  va- 
cant. .  .  .*' 

Bule  70 :  "  Any  person  who,  not  being  duly 
qualified  to  act  as  member  of  the  local  board, 
or  not  having  made  and  subscribed  the  declara- 
tion requiretl  of  him  by  this  Act,  or  being  disubled 
from  acting  by  any  ])ro vision  of  this  Act,  actM 
as  such  member,  shall  be  liable  to  a  penalty  of 
fifty  jtounds.  .  .  ." 


Vol.  61.] 

lUtcher  v.  Sndson,  App, 

If  that  be  so,  then  it  is  sabmitted  that 
the  defendant's  seat  was  vacated  pursuant 
to  the  provisions  of  rule  64  (I) ;  and  as 
he  was  never  re-elected  he  is  not  liable  to 
the  penalty  imposed  by  rule  70(1)  on  a 
person  who  acts  without  being  duly  quali- 
fied. The  circumstances  of  the  present 
case  are  not  materially  different  from 
those  which  existed  in  Lew%%  v.  Garr  (2) ; 
whereas  in  J^icholaon  v.  Fields  (3)  there 
was  a  continuing  contract. 

[Bbamwell,  L. J.  —  The  argument  is 
that  the  defendant  is  not  disabled  from 
acting  by  any  provision  of  the  statute. 
Bbbtt,  L.  J. — But  if  the  seat  was  vacated, 
was  not  an  election  necessary  to  enable 
the  defendant  to  act  as  a  member  of  the 
board  1] 

Rule  70  (1)  only  imposes  penalties  on 
"  any  person  who,  not  being  duly  quali- 
fied" does  certain  acts.  ''Any  persjon" 
must  mean  any  member ;  and  even  if  the 
defendant  ceased  to  be  a  member  in  1879, 
he  still  is  not  liable  to  the  penalty  im- 
posed by  rule  70  (1)  on  a  member  who 
does  certain  acts. 

Charles  (with  him  Addison,  Q,C,), — The 
defendant  received  payment  on  March  6, 
1879,  for  work  done  for  the  board.  He 
then  ceased  to  be  a  member  of  the  boards 
and  all  that  he  has  done  since  at  meetings 
of  the  board  has  been  done  without  quali- 
fication, and  has  rendered  him  liable  to 
the  penalty  imposed  by  rule  70  (1).  The 
disability  pointed  out  in  rule  70  (1)  is  the 
Kame  as  the  disqualification  referred  to  in 
rul6  64(l)j  so  that  the  defendant  was 
not  duly  qualified  to  act.  Nicfwlson  v. 
Fields  (3)  is  in  point,  and  cannot  be  dis- 
tinguished; and  Lewis  v.  Carr{2)  does 
not  apply,  for  the  language  of  the  Muni- 
cipal Corporations  Act  (5  <fe  6  Will.  4. 
c.  76)  is  difiei^ent. 

Cur.  adv.  wdt, 

Bramwell,  L.J. — I  am  of  opinion  that 
thit)  judgment  must  be  revei'sed. 

I  agree  with  the  learned  Judge  who 
tried  the  case  that  the  proper  conclusion,  as 
a  matter  of  fact,  from  the  evidence,  is  that 
the  defendant  was  concerned  in  "  a  bargain 

(2)  46  Law  J.  Rep.  Exch.  314;  Law  Rep. 
1  Ex.  D.  484. 

(3)  7  Hurl.  &  N,  810 ;  21  Law  J.  Rep.  Exch. 
233. 

YOL.  61.— Q.B. 
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or  contract  entered  into  by  the  board," 
perhaps  in  several,  though  trifling.  The 
consequence,  therefore,  declared  in  rule  64 
of  schedule  2  of  38  &  39  Vict.  c.  65  (1)  fol- 
lowed, namely,  "  he  ceased  to  be  a  member 
of  it,  and  his  office  as  such  thereupon 
became  vacant.''  It  may  be  also  that 
while  such  contract  existed  he  was  ineli- 
gible, for  it  is  difficult  to  suppose  that  he 
could  be  re-elected  or  that  a  person  could 
be  elected  who  bad  a  contract  with  the 
board. 

I  am  not  clear  upon  this,  however,  as  it 
may  be  that  all  that  the  statutes  meant 
was  that  the  propriety  of  his  conduct 
should  be  referred  to  his  constituents  as  in 
the  case  of  a  member  of  the  House  of 
Commons  accepting  office  under  the  Crawn. 
Be  this  as  it  may,  he  was  not  re-elected. 
He  '*  ceased  to  be  a  member."  Then  is  he 
within  the  penal  clause,  rule  70  (1)  1  That 
says,  "any  person,"  not  "member"  in- 
deed, but  meaning  "member,"  as  is  shewn 
by  the  next  provision,  "  any  person  who, 
not  being  duly  qualified  to  act  as  member 
or  not  having  made,  ^.,  the  declaration," 
this  must  mean  member,  it  cannot  mean 
"  person,"  not  being  "  member  "  or  "  being 
disabled  from  acting  by  any  pi'ovision  of 
this  act,"  acts,  &c.,  shall  be  liable  to  a 
penalty.  Now  the  question  is  whether  a 
man  who  has  been,  but  is  not,  a  member 
Ib  within  these  provisions.  I  say  "who 
has  been,"  but  in  my  judgment  that  might 
be  left  out.  For  I  cannot  see  what 
having  been  a  member  has  to  do  with  it. 
How  does  it  make  any  difference  in  the 
offence  that  a  man  acting  who  is  not  a 
member  was  so  foi'merly — perhaps  twenty 
years  before ) 

Why  not  as  long  back,  if  at  all  I  I  think, 
therefore,  the  question  may  be  reduced  to 
this:  Whether  a  man  who  is  not  a 
member  is  within  these  provisions.  First 
of  all,  why  should  he  be  1  Why  should  a 
{)enalty  be  put  on  a  man  for  doing  what 
the  members  of  the  board  can  prevent  his 
doing.  His  having  no  right  to  do  so  must 
be  known  to  them,  or  some  of  them,  if  they 
do  their  duty. 

Is  a  man  returned,  but  unseated  on 
some  enquiry  for  want  of  the  requisite 
votes,  subject  to  this  penalty  1  He  is  not 
within  the  protection  of  the  last  clause  of 
section  70  (1). 

H 
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I  see  no  reason,  then,  for  holding  such  a 
person  liable  to  a  penalty.  Then  look  at 
the  language  of  section  70  :  *'  Any  person 
not  being  duly  qualified  to  act."  Does  not 
that  mean,  not  having  the  qualification 
prescribed  in  rule  31  I  cannot  but  think 
it  does.  By  that,  ''  a  person  shall  not  be 
qualified  to  be  a  membdr  of  a  local  board 
unless  at  the  time  of  his  election,  and  so 
long  as  he  continues  in  office,"  he  is  a  resi- 
dent possessed  of  property,  <fec. 

If  he  had  not  this  qualification  when 
elected,  or  ceased  to  have  some  such  after- 
wards, he  is  not  qualified.  But  this  de- 
fendant is  qualified  and  might  have  been 
re-elected  befoi^e  he  voted. 

"The  burden  of  proving  qualification, 
or  of  negativing  disqualification  by  reason 
of  non-residence,  &c.,  shall  be  on  the  de- 
fendant."    But  why  also  is  it  not  on  the 
defendant  to  prove  that  he  was  elected )  It 
i»   said   that  what   he  has  to    prove  is 
affirmative  and  within  his  own  knowledge ; 
but  so  also  is  his  having  been   elected. 
Then  as  to  the  words  "  or  disabled  from 
acting  by  any  provision  of  this  Act."   That 
supposes  that  he  is  qualified,  that  he  haa 
taken  the  declaration,  and  therefore,  by 
implication,  that  he  is  a  member  but  ii 
disabled  from  acting.     That  is  not  this 
case.     The  words  "  disabled  from  acting  " 
are  satisfied  by  the  concluding  provisions 
of  rule  64.     I  really  can  see  no  reason  for 
the  construction  contended  for.      If  the 
statutes  had  said  that  any  member  of  the 
board  becoming  paiiy  to  a  contract  with  it 
should  be  liable  to  a  penalty  and  vacate 
his  seat,  I  could  understand  it.     But  I 
cannot  see  why,  if  no  penalty  attaches  to 
the  entering  into  the  contract  except  the 
loss  of  the  seat,  there  should  be  a  penalty 
for  acting  without  re-election,  any  more 
than  if  he  had  never  been  elected.  It  may 
be  that  the  mischief  contemplated  by  the 
statute  will  not  be  prevented.     I  should 
have  thought  the  best  way  to  do  that, 
would  have  been  to  make  it  penal,  as  I 
have  said,  for  a  member  of  a  board  to  enter 
into  a  contract  with  it.   I  do  not  see  much 
harm  in  the  acting  after  with  it  without 
re-election.     Of  course  I  am  aware  that  it 
is  desirable  he  should  not  act  in  the  matter 
of  his  contract ;  but  all  acting  is  forbidden. 
The  truth  Ls^  it  is  diffictdt  to  apply  the 
principle  of  the  statute  to  a  trifling  caae 


like  this.  I  am  quite  unable  to  distinguish 
this  case  from  Lewis  v.  Carr  (2).  There 
the  defendant  had  had  an  interest  in  a 
contract  with  the  council.  By  section  28 
he  lost  his  qualification  during  that  time. 
One  would  think  he  ceased  to  hold  office, 
though  Lord  Justice  Baggallay  seemed  not 
to  think  so.  But  whether  or  no,  it  was 
held  that  the  defendant  was  not  "  disquali- 
fied "  after  he  ceased  to  be  interested  in  a 
contract.  I  admit  I  cannot  distinguish 
Nicholson  v.  Fields  (3),  except  indeed  that  it 
was  decided  on  its  own  particular  language. 
K  it  is  in  point  here,  it  was  overruled  by 
Leiois  V.  Carr  (2).  Yet  those  who  decided 
Lewis  V.  Carr  (2)  did  not  think  they  were 
overruling  Nicholson  v.  Fields  (3).  I  say 
nothing  about  the  statute  now  in  question 
being  a  penal  statute,  nor  that  it  ought  to 
be  construed  strictly.  I  think  it  ought  to 
be  construed  rightiy.  I  cannot  see  any 
reason  for  implying  a  penalty  applicable  to 
such  a  case  as  the  present,  namely,  a  case 
where  a  non-member  acts. 

Brett,  L.  J. — I  am  unable  to  agree  with 
Lord  Justice  Bramwell.     It  seems  to  me 
that  the  caae  is  within  rule  64  of  the 
schedule  (1).  The  defendant  was  a  member 
of  the  local  boai-d,  and  the  effect  of  that 
rule  is  that  a  member  who  is  concerned  in 
a  bargain  or  contract,  or  participates  in 
the  profit  of  a  bargain  or  contract,  ceases  to 
be  a  member,  and  his  seat  becomes  vacant. 
It  seems  to  me  that  a  person,  although 
qualified  in  every  other  respect,  who  does 
something  after   his  election  which  the 
statute  forbids,  is    by  statute   made  in- 
capable of  acting.     The  defendant  is  such 
a  person  and  the  statute  enacts  that  he 
shall  cease  to  be  a  member.     What  is  the 
consequence]      Rule  70    says    that  any 
person  not  duly  qualified  (this  defendant 
was  qualified) ;  or  who  has  not  made  a 
declaration  (tnis  defendant  had  made  the 
necessary  declaration) ;  or  who,  "  being  dis- 
abled from  acting  by  any  provision  of  this 
Act,  acts  AS  such  member."     These  last 
words  seem  to  me  to  cover  this  case  exactly, 
and  they  must  apply  to  this  case  or  to  no 
case  at  all,  so  that  I  think  the  plaintiff 
must  recover  and  that  this  appeal  most 
ML 

Cotton,  L.J. — ^The  question  turns  on 
two    rules  in  a  schedule  to  the  Publio 
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Health  Act,  1875.  It  is  said  this  is  a 
penal  action ;  but  though  this  is  so,  still 
those  roles  must  be  construed  fairly.  The 
point  to  be  decided  is  whether  the  de- 
fendant was  disabled  from  acting  as  a 
member  of  the  local  board.  I  think,  as 
we  intdmated  during  the  argument,  that 
the  defendant  was  interested  in  a  contract 
entered  into  by  the  board.  He  was,  there- 
fore, within  the  provisions  of  rule  64  (1), 
and  ceased  to  be  a  member.  Was  he  within 
rule  70,  and  so  disabled  from  acting  as  a 
member  of  the  board  !  I  think  he  was :  he 
had  an  apparent  right  to  be  on  the  board, 
but  he  was  disabled  from  acting  as  he  had 
ceased  to  be  a  member.  It  is  said  that 
tlie  words  'Misabledfrom acting,"  in  rule  70 
(1),  only  apply  to  persons  who  are  members, 
and  that  he  was  not  a  member ;  but  in  my 
opinion  rule  70  (1)  includes  a  person  who 
has  a  qualification  when  elected,  but  who 
loses  it  afterwards,  so  that  I  think  the 
appeal  foils  and  the  defendant  is  liable  to 
the  penalty.  As  to  Lewis  t.  Carr  (2)  I 
would  add  that  the  decision  in  that  case 
was  on  different  woixls,  in  a  different 
statute,  and  that  it  does  not  apply  to  this 


Appeal  dismissed. 


Solicitors — Iliffe,  Russell,  Biffe  k  Cardale,  agents 
for  Laycock,  Dyson  k  Laycock,  Hudder^eld, 
for  plaintiff;  J.  &  E.  Scott,  agents  for  G. 
Oatey,  Ambleside,  for  defendant. 
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THE  GREAT  WESTERN  RAILWAY 
COMPANY.  Ex  parte  THE 
GREAT  WESTERN  RAILWAY 
COMPANY. 


Railway    Commissioners — Jurisdiction 
— Discretion  as  to  Costs — Ordering  Success- 
ful Defendamt  to  pay  Costs — Prohibition — 
Regulation  of  Railways  Act,  1873  (36  dc  37 
Vict,  c  48),  s.  28. 

The  Railway  Commissioners^  in  dis- 
missing an  application^  ordered  the  defen- 
dants to  pay  half  the  costs  of  the  applicants, 
on  the  ground  that  the  application  was 
occasioned  by  uncertainty  as  to  ohligations 


for  which  the  defendants  were  to  blame. 
The  defendaivts  applied  for  an  order 
to  prohibit  or  stay  proceedings  upon  tlie 
order  of  the  Commissioners : — Held,  that 
the  Commissioners  had  not  exceeded  the 
jurisdiction  given  them  by  36  iij  37  Vict, 
c.  48.  8,  28  (which  enacts  that "  the  costs  of 
amd  incidental  to  any  proceeding  before  the 
Commissioners  shall  be  in  the  discretion  of 
the  Commissioners  "),  cmd  that  therefore  the 
Court,  not  being  a  Court  of  Appeal  from 
them,  had  no  pmcer  to  interfere  with  their 
order. 

This  was  an  application  (by  summons 
referred  by  Huddleston,  B.,  at  chambers  to 
the  Court)  asking,  in  the  alternative,  for 
an  order  to  stay  tiie  Master  from  taxing 
costs  upon,  or  for  a  prohibition  against 
proceeding  further  on  an  order  of  the  Bail- 
way  Commissioners,  whereby,  in  dismissing 
an  application  by  T.  N.  Foster  and  B.  G. 
Foster  against  the  Great  Western  Bailway 
Company,  the  Commissioners  ordered  the 
railway  company  to  pay  half  of  Messrs. 
Foster's  costs.  The  facts  (which  are  fully 
stated  in  the  judgment  of  the  Court)  were 
shortly  these :  The  application  to  the  Bail- 
way  Commissioners  was  based  upon  alleged 
neglect  by  the  company,  as  owners  or 
managers  of  a  canal,  to  keep  it  in  good 
workmg  condition.  The  company  denied 
that  they  were  such  owners  or  managers, 
and  satisfied  the  Commissioners  that  they 
were  not;  but,  the  company  having  formerly 
been  sudi  owners  or  managers,  and  not 
having  given  public  notice  that  they  had 
ceased  so  to  be,  the  Commissioners  con- 
sidered the  company,  in  the  circumstances 
of  the  case,  responsible  for  the  litigation, 
and  made  iiie  order  in  question. 

Webst^  (R,  S.  Wright  with  him)  (on 
June  25),  in  support  of  the  application. — 
The  enactment  of  the  Begulation  of  Bail- 
ways  Act,  1873  (36  &  37  Vict.  c.  48),  s.  28, 
that  '^  the  costs  of  and  incidental  to  any 
proceeding  before  the  Commissioners  shall 
be  in  the  discretion  of  the  Commissionera," 
does  not  empower  the  Commissioners  to 
order,  as  has  here  been  done,  a  successful 
defendant  to  pay  costs  of  an  unsuccessful 
applicant.  Notwithstanding  the  rule  as  to 
costs  in  the  Court  of  Chancery  being  in  the 
discretion  of  the  Court,  and  notwitbstand« 
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ing  the  express  provision  of  the  Rules  of 
the  Supreme  Court,  Order  LV.  rule  1,  that 
"  subject  to  the  pravisious  of  the  Act,  the 
costs  of  and  incidental  to  all  proceedings 
in  the  High  C!ourt  shall  be  in  the  discre- 
tion of  the  Court,"  there  is  no  precedent 
for  an  order  such  as  this  against  a  success- 
ful defendant,  either  in  the  practice  of  the 
Court  of  Chancery  before  the  Judicature 
Acts,  or  in  the  practice  of  the  High  Court 
since  the  Judicature  Acts ;  and  the  autho- 
rities shew  conclusively  that  the  Court  of 
Chancery  had  not,  and  the  High  Court  has 
not,  power  to  make  such  an  order.  In 
Cooth  V.  Jackson  (1)  Lord  Eldon  said,  "If 
I  dismiss  the  bill  I  cannot  give  the  plaintiff 
his  costs."  And  Dicka  v.  Yatea  (2)  shews 
that  it  is  not  within  the  discretion  of  the 
High  Court  to  make  such  an  order.  An 
order  having  there  been  made  by  Bacon, 
Y.C.,  in  an  action  for  infringement  of  copy- 
right, not  containing  any  declaration  of 
right,  but  simply  ordering  the  defendant 
to  pay  the  whole  costs  of  the  action,  and 
an  appeal  having  been  brought  by  the  de- 
fendant from  that  order,  objection  was  taken 
to  the  competency  of  the  appeal,  but  the 
Court  of  Appeal  overruled  the  objection ; 
and  Jessel,  M.R.,  said  that  if  a  plaintiff  had 
no  title,  the  costs  of  the  action  were  not 
in  the  discretion  of  the  Court,  so  that  the 
Court  could  give  the  whole  of  them  to  the 
plaintiff;  that  the  Court  had  a  discretion 
to  make  a  successful  defendant  pay,  per- 
haps, the  greater  part  of  the  costs  by  giving 
against  him  the  costs  of  issues  on  which  he 
failed,  or  costs  in  respect  of  misconduct  in 
the  course  of  the  action ;  but  a  judgment 
ordering  the  defendant  to  pay  the  whole 
costs  of  the  action  could  not  be  supported 
unless  the  plaintiff  was  entitled  to  bring 
the  action,  and  therefore  the  appeal  lay. 
And  James,  L.  J.,  said  there  was  an  essen- 
tial difference  between  a  plaintiff  and  a 
defendant,  that  a  defendant  was  dragged 
into  Court  and  could  not  be  made  to  pay 
the  whole  costs  of  the  action  if  the  plaintiff 
had  no  title  to  bring  him  there.  The 
Railway  Commissioners  cannot,  under  an 
enactment  in  the  same  terms  aa  the  provi- 
sion which  gives  the  High  Court  discretion 


(1)  6  Ves.  11,  at  p.  40. 

(2)  60  Law  J.  Bep.  Chanc  809;  Law  Bep.  18 
Cb«  D.  76, 


over  costs  have  wider  discretion  than  the 
High  Court.  The  order  is  against  law  even 
apart  from  its  being  an  order  upon  a  suc- 
cessful defendant,  as  distinguished  from  a 
successful  plaintiff.  The  general  principle 
as  to  costs  is  that  costs  ought  never  to  be 
considered  as  a  penalty,  but  merely  as  a 
necessary  consequence  of  a  party  having 
created  a  litigation  in  which  he  has  faUed 
— ^per  Lord  Cranworth  in  Clarke  v.  Hart 
(3). 

He  referred  also  to  DanieWa  Chancery 
Practice^  eh.  xxxL  (4). 

H.  MatthewSy  Q.C.,  and  Anatie,  contra, — 
The  Railway  Commissioners  had  discretion 
to  make  this  order.  The  terms  of  the  Act, 
36  &  37  Vict.  c.  48.  s.  28,  ai-e  absolutely 
unlimited.  No  doubt  the  Court  of  Chan- 
cery never  ordered  a  successful  defendant 
to  pay  costs ;  but  Rarria  v.  Petherick  (5) 
shews  that  under  the  Rules  of  the  Supreme 
Court,  Order  LV.  rule  1,  the  High  Court 
has  power  to  make  an  order  as  to  costs  for 
which  there  may  be  no  precedent  in  the 
practice  of  the  Court  d  Chancery.  In  that 
case  the  plaintiff,  who  had  obtained  a  judg- 
ment for  a  small  amount,  was  ordered  to 
pay  the  defendant's  costs,  and  the  order 
was  upheld  by  the  Court  of  Appeal,  Bram- 
well,  L. J.,  and  Brett,  L.J.,  speeJdng  of  the 
discretion  given  by  the  firet  portion  of 
Order  LY.  rule  1  as  being  absolute  and 
unlimited,  and  Cotton,  L.J.,  not  dissent- 
ing from  their  decision  that  there  was  power 
to  make  the  order,  though  he  said  he  did 
not  think  that  under  the  old  practice  of 
the  Court  of  Chancery  a  successful  plaintiff 
was  ever  ordered  to  pay  costs.  The  discre- 
tion of  the  Railway  Commissioners,  under 
36  &  37  Vict.  c.  48.  s.  28,  cannot  be  leas 
than  that  of  the  High  Court  under  Order 
LV .  rule  1 .  Prohibition  was  refused  where 
costs  were  given  by  an  Ecclesiastical  Court 
against  a  successful  defendant  to  a  criminal 
prosecution — BoUe'a  Abridgment  (6). 

Wehatevy  in  reply. — In  Harris  v.  Pethe- 
rick (5)  the  Court  did  not  go  beyond  the 
former  practice  of  the  Court  of  Chancery ; 
for  there  are  instances  in  that  of  a  suoceasfnl 

(3)  6  H.L.  Cas.  682 ;  27  Law  J.  Bep.  Chanc. 
616. 

(4)  Vol.  ii.  (6th  ed.)  1286,  et  $eq. 

(6)  48  Law  J.  Bep.  Q.B.  621 ;  Law  Bep.  4  Q.B. 
D.  611. 
(6)  "  Prohibition,''  p.  4. 
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plaintiff  being  ordered  to  pay  costs — Ed- 
waards-Wood  v.  Marjoribanks  (7),  Nornian 
V.  Johnson  (8),  BurreU  v.  DelevaiUe  (9). 
The  case  of  Dicks  v.  Yates  (2)  shews  that 
a  succesef ul  defendant  cannot  be  ordered  to 
pay  costs. 

Cur,  adv.  vtUt, 

The  judgment  of  the  Court  (10)  was  de- 
livered (on  Nov.  21)  by 

BowENy  J. — This  is  an  application,  on 
the  part  of  the  Great  Western  Eailway 
€k>mpany,  to  stay  the  Master  from  taxing 
costs  under  an  order  of  the  Railway  Com- 
missioners, dated  the  14th  of  February, 
1877,  in  the  matter  of  an  application  of 
Thomas  Nelson  Foster  and  Eichard  Gibbs 
Foster  against  the  Great  Western  Railway 
Company;  or,  in  the  alternative,  for  a 
prohibition  to  prevent  the  Railway  Com- 
missioners or  Messrs.  Foster  from  pro- 
ceeding further  on  the  said  order. 

By  section  17  of  the  Regulation  of 
Railways  Act,  1873,  a  railway  company 
owning,  or  having  the  management  of,  a 
canal,  is  bound  to  keep  it  in  ^^od  working 
condition.  The  applicants  (Messrs.  Foster) 
had  instituted  proceedings  against  the 
ndlway  company  before  the  Railway  Com- 
missioners on  the  ground  that  the  Great 
Western  Railway  Company  were  in  de- 
tskvlt  under  this  section  in  respect  of  the 
Upper  Avon  river  navigation.  The  Com- 
missioners had  dismissed  the  application 
on  the  ground  that  the  Great  Western 
Railway  Company  were  not  shewn  to  be 
either  owners  or  managers  of  the  naviga- 
tion; but^  nevertheless,  ordered  the  rail- 
way company  to  pay  one-half  of  Messrs. 
Foster's  costs,  for  reasons  which  we  shall 
presently  mention.  The  railway  company 
now  complain  that  such  an  order  inflicting 
an  unsuccessful  plaintiff's  costs  on  a  suc- 
cessful defendant  is  illegal  and  ultra  vires, 
and  ask  us  to  stay  all  further  proceedings 
in  respect  th«:eof. 

Under  an  Act  of  Parliament  of  1846, 
it  i4>pearB  that  the  Stratford-on-Avon 
canal,  with  which  the  Avon  river  naviga- 
tion oonununicates  at  Stratford,  was  Uie 

m  1  Oiif.  384  ;  8  De  Gez  &  J.  329;  28  Law 
J.  Bep.  Chanc.  298. 

(8)  29  Beav.  77. 

(9)  80  iUd.  660 ;  31  Law  J.  Bep.  Chanc.  366. 

(10)  Field,  J. ;  Maniity,  J.;  and  Bowen,  J. 


property  of  the  Oxford,  Worcester  and 
Wolverhampton  Railway  Company,  whose 
whole  undertaking  has  been  vested  since 
August,  1863,  in  the  Great  Western 
Railway  Company.  In  the  year  1857, 
Mr.  Broughton,  the  then  manager  of  the 
canal,  either  purchased  or  agreed  to  pur- 
chase the  upper  portion  of  the  Avon  river 
navigation;  and  the  Railway  Commis- 
sioners were  of  opinion  that  he  acted  in 
the  matter  in  the  interest  of  his  em- 
ployers, the  Oxford,  Worcester  and  Wol- 
verhampton Company;  but  whether  the 
Upper  Avon  river  navigation  ever  be 
came  vested  legally  in  the  Oxford,  Wor- 
cester and  Wolverhampton  Railway  Com- 
pany seems  to  be  a  disputed  point.  The 
management  of  the  navigation,  in  the 
opinion  of  the  Commissioners,  from  the 
early  part  of  1860  was  exclusively  in  rail- 
way charge :  first,  by  the  Oxford,  Wor- 
cester and  Wolverhampton ;  next  by  the 
West  Midland;  and  since  1863  by  the 
Great  Western  Railway  Company.  Down 
to  June,  1875,  Mr.  Hudson,  acting  as  the 
railway  company's  agent,  had  collected 
the  tolls,  repaired  the  weir  and  lock  gates, 
and  managed  the  navigation  for  the  rail- 
way company.  But  in  June,  1875,  it 
appearing  that  the  cost  of  maintenance 
had  for  many  years  exceeded  the  tolls,  the 
Great  Western  Railway  Company  re- 
solved that  they  would  no  longer  collect 
or  receive  tolls;  and  since  then  have 
abandoned  the  works  and  ceased  to  keep 
them  repaired. 

After  hearing  the  evidence  in  the  case, 
the  Commissioners  were  of  opinion  that 
the  Great  Western  Railway  Company  had 
formerly  been,  but  since  1875  had  ceased 
to  be,  a  company  owning  or  managing 
the  Upper  Avon  navigation;  and  that 
they  were  not  bound  to  repair  the  same 
under  section  17  of  the  Act  Messrs. 
Foster's  application  accordingly  failed. 
But  the  Commissioners,  considering  that 
the  railway  company  were  responsible  for 
the  uncertainty  aa  to  the  ownership  and 
liability  to  repair  which  had  occasioned 
the  proceedings  under  the  Act,  directed 
that  the  railway  company  should  pay  half 
the  costs  of  Messrs.  Foster. 

The  following  passage  in  their  judg- 
ment shews  the  principle  on  which  tlas 
order  was  made : — 
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"  Our  opinion  on  the  whole  is,  that  at 
the  date  of  the  passing  of  the  Act  of  1873 
they  were  a  railway  company  having  the 
management  of  the  navigation,  and  were 
within  reach  of  the  17th  section ;  but  that 
that  section  does  not  at  the  present  time 
apply  to  them.  They  had,  it  seems  to  us, 
power  to  surrender  the  management,  and 
so  relieve  themselves  of  liability;  and 
they  did,  we  think,  what  had  that  effect, 
by  passing  the  resolution  that  the  collec- 
tion of  tolls  should  be  discontinued.  But, 
considering  they  bad  been  managing  since 
1860,  some  public  notice  might  well  have 
been  given  that  the  railway  company  no 
longer  claimed  or  possessed,  and,  if  that 
was  their  view,  were  by  law  unauthorised 
to  possess  any  kind  of  interest;  and,  as 
they  are  responsible  for  the  uncertainty  as 
to  ownership  and  liability  to  repair  which 
has  occasioned  these  proceedings,  it  will 
be  reasonable  that  they  should  pay  at  least 
part  of  the  costs  of  the  application.  The 
applicants,  accordingly,  are  granted  half 
their  costs." 

The  order  actually  drawn  up  to  carry 
out  this  direction  is  in  some  respects  in- 
formal ;  but  it  was  agreed  on  both  sides, 
upon  the  argument  b^ore  us,  to  ti'eat  the 
order  as  drafted  so  as  to  give  effect  to  the 
judgment,  if  the  judgment  can  legally  be 
enforced,  and  that  all  necessary  amend- 
ments to  that  extent  should  be  deemed  to 
be  made.  The  railway  company,  how- 
ever, insist  that  the  Commissioners  have 
exceeded  their  jurisdiction  in  ordering  a 
successful  defendant  to  pay  any  portion  of 
an  unsuccessful  plaintiff's  costs. 

A  summons  to  stay  proceedings  on  taxa- 
tion, or,  in  the  alternative,  for  a  prohibi- 
tion, was  taken  out  on  behalf  of  the 
company,  on  the  alleged  ground  that  the 
order,-  so  far  as  it  related  to  costs,  was 
ultra  vires.  The  learned  Judge  at  cham- 
bers referred  the  application  to  this 
Court. 

Now  it  is,  no  doubt,  contrary  to  the 
practice  of  Uie  Superior  Courts  of  this 
country  to  inflict  on  a  defendant  who  has 
succeeded  any  portion  of  the  costs  of  a 
plaintiff  who  has  made  out  no  title  to 
relief.  But  the  question  before  us  is  not 
whether,  in  making  such  an  order,  the 
Railway  Commissioners  have  acted  in 
conformity  with  the  practice  of  the  Courts 


administering  law  and  equity ;  but  whether, 
in  making  such  an  order,  the  Railway 
Commissioners  have  stepped  outside  their 
statutory  powers. 

Under  the  Railway  and  Canal  Traffic 
Act  of  1854,  the  Court  of  Common  Pleas 
was  entrusted  with  functions  similar,  in 
some  respects,  to  those  which  the  Legisla- 
ture has  since  imposed  on  the  Railway 
Commissioners,  of  dealing  with  complaints 
made  against  railway  and  canal  com- 
panies in  respect  of  anything  done,  or  anj 
omission  made  in  violation  or  contraven- 
tion of  that  Act.  By  section  3  of  the 
same  statute  it  was  (among  other  things) 
provided  that  in  any  such  proceeding  ''  tiie 
Court  may  order  and  determine  that  all  or 
any  costs  thereof  or  therein  incurred  shall 
and  may  be  paid  by  or  to  the  one  party  or 
the  other  as  such  Court  shall  think  fit." 
This  wide  power  over  costs  has  been  trans- 
ferred to  the  tribunal  which  succeeded  to 
the  functions  of  the  Common  Pleas.  Bj 
the  Regulation  of  Railways  Act,  1873,  the 
Railway  Commissioners  were  created  as  a 
special  tribunal,  and  clothed  with  excep- 
tional powers  to  adjudicate  on  like  com- 
plaints; and  section  28  of  the  Act  of 
1873  enacts  as  follows  :  '^  The  costs  of  and 
incidental  to  any  proceeding  before  the 
Commissioners  shall  be  in  the  discretion  of 
the  Commissioners.'' 

It  appears  to  us  that,  in  establishing  an 
extraordinary  tribunal  of  the  kind,  the 
Legislature  have,  in  plain  terms,  con- 
ferred upon  them  a  wide  discretion  as 
to  the  manner  in  which  they  should  deal 
with  all  questions  of  costs  arising  before 
them,  and,  provided  that  their  decisions 
on  such  matters  are  honajide,  it  ia  not  for  a 
Court  of  law  to  examine  the  principle  on 
which  such  decisions  are  based.  That  the 
Commissioners  have,  in  the  present  case, 
exercised  their  discretion  honestly  on  a 
matter  upon  which  Parliament  has  made 
them  the  sole  judges  cannot  be  doubted ; 
and,  this  fact  once  established,  we  are  not 
entitled  to  enquire  further,  nor  do  we  pro- 
pose to  criticise  or  offer  any  opinion  on  an 
order  which  it  la  not  witlun  our  province 
to  review.  The  counsel  for  the  company 
has  indeed  argued  before  us  that  a  plaintiff's 
costs  when  the  plaintiff  has  been  unsuooess- 
ful  are  not  costs  which  fall  within  the 
definition  of  costs  of  a  proceeding  before 
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the  Commissioners — a  contention  based 
on  language  used  by  the  Master  of  the 
Bolls,  sitting  in  the  Appeal  Court,  in  the 
case  of  Di^  v.  Yatea  (2),  a  shorthand 
oopj  of  the  judgment  in  which  has  been 
famished  to  us  (II).  In  that  case,  the 
Yice-Chanoellor's  decree  in  the  Court  be- 
low had  contained  no  declaration  that  the 
plaintiff  in  the  action  was  entitled  to  relief, 
but  simply  had  directed  the  defendant  to 
pay  the  plaintiff's  costs.  On  an  appeal 
being  brought  against  the  Yice-Chanoel- 
lor's order,  the  respondent's  counsel  (it 
would  seem)  took  a  preliminary  objection 
that  the  appeal  was  a  mere  appeal  in  re- 
spect of  costs,  and  ought  not  to  be  enter- 
tained. The  point  so  made  was  overruled 
by  the  Court  of  Appeal,  which  decided 
that  it  was  a  necessary  inference  from  the 
form  of  an  order  ordering  that  the  defen- 
dant should  pay  costs,  that  the  plaintiff 
had  succeeded  in  his  title  to  relief,  and  that 
an  appeal  accordingly  would  lie.  **  Other- 
wise '*  (according  to  the  Master  of  the  EoUs) 
''costs  so  given,  if  the  plaintiff  had  no 
title,  would  not  be  costs  by  law  in  the  dis- 
cretion of  the  Court." 

But  we  think  that  it  would  be  pressing 
this  language  of  the  Master  of  the  Bolls 
far  beyond  its  legitimate  scope  if  it  were 
interpreted  to  mean  that  a  Court  estab- 
lished by  Act  of  Parliament  with  absolute 
discretion  over  costs  was  exceeding  its 
statutory  jurisdiction  by  making  a  similar 
order  in  favour  of  an  unsuccessfid  plaintiff. 
His  words  must  be  read  as  having  re- 
ference only  to  the  control  to  be  exercised 
by  a  Court  of  Appeal  over  a  Court  of  first 
instance.  The  Com*t  of  Appeal  in  Dicks 
V.  YcUes  (2)  was  the  proper  tribunal  to  cor- 
rect the  discretion  of  the  Court  below,  if 
founded  on  a  wrong  principle.  We  have 
no  such  authority  as  regards  the  Bail  way 
CommissionerB ;  and,  having  no  such  au- 
thority, we  abstain  from  discussing  the 
question,  which  it  is  beyond  our  province 
to  entertain,  whether  the  order  complained 
of  is  right  or  wrong  upon  the  merits,  or 
whether  it  does  or  does  not  diverge  from 
the  ordinary  practice  of  the  Courts  adminis- 
tering law  and  equity.  Assuming  the 
divergence  to  be  established,  it  is  not  one 
with  which  we  have  power  to  interfere ;  it 

(11)  The  case  had  not  been  reported  at  the 
date  of  the  argument. 
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might  or  might  not  be  a  matter  for  appeal, 
if  the  Legislature  had  given  an  appeal — it 
is  not  a  matter  for  prohibition. 

The  application  of  the  Great  Western 
BaUway  Company  must  therefore  be  dis- 
missed with  costs. 

AppliccUion  dismissed. 


Solicitors — R.  R.  Nelson,  for  the  company; 
Crowder,  Anatie  k  Vizard,  agents  for  New, 
Prance  &  Garrard,  Evesham,  for  the  opposite 
party. 
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County  Court — Person  not  a  Solicitor 
acting  for  another  Person  in  an  Action — 
Claim  for  Services  cmd  Disbursements — 
6  <t-  7  Vict.  c.  73  (The  Solicitors  Act,  1843), 
s,  2—9  4?  10  Vict,  c,  95  {The  CouiUy 
Courts  Act,  1846),  s.  91—37  d:  38  Vict, 
c,  68  {The  Attorneys  and  Solicitors  Act, 
1874),  s.  12. 

A  person  not  a  solicitor  sued  /or  the 
amount  of  Court  fees  paid  by  him  on  eom- 
viendng  a  County  Court  action  on  behalf 
of  the  defendant,  and  a»  a  preliminary  to 
tlie  hearing  of  it,  and  for  remuneration  for 
services  rendered  in  it  out  of  Court : — 
Held,  t^iat  the  claim  was,  by  37  d:  3S  Vict. 
c.  68  (The  Attorneys  and  Solicitors  Act, 
1874),  s.  12,  not  maintainable. 

Appeal  from  a  County  Court  by  the 
following  Special  Case : — 

This  was  an  action  in  the  Beading 
Coimty  Court.  The  decision  of  the  County 
Court  Judge,  delivered  on  the  20th  of 
January,  1881,  was  in  the  following 
terms: — 

The  plaintiff  in  this  case  is  what  is  called 
an  agent — that  is,  a  person,  not  being  a 
solicitor,  who  by  way  of  avocation  assists 
parties  suing  or  sued  in  the  County  Court 
by  rendering  services  out  of  Court,  and,  if 
peimitted  by  the  Judge,  also  representing 
them  in  Court.  The  particulars  of  his 
claim  are  as  follows:  "  1879— Nov.  l8 : 
Paid  for  summons,  EddoUs  v.  Whiteli^ad, 
9«.  Oct.  9  :  Paid  hearing  fee,  16«.  At- 
tending Court,   waiting  upon   defi^ndant 
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seyeral  times  both  at  Reading  and  Earley, 
17,.— 2^.  2«."  On  behalf  of  the  defendant, 
the  payment  of  the  Court  fees  and  the 
rendering  of  the  services  specified  were  not 
denied;  bnt  it  was  contended  that  the 
plaintrff,  not  being  a  solicitor,  was  not 
entitled  to  sue  in  respect  of  such  mattera. 
It  is  obvious  that,  in  deciding  this  question, 
I  am  bound  to  take  as  my  sole  guide  the 
intention  of  the  Legislature,  so  far  as  it 
can  be  ascertained  in  the  Acts  regulating 
County  Courts  and  the  rules  that  have 
been  framed  thereunder.  The  Olst  section 
of  the  Act  of  1846  (1)  enacts  that "  no  per- 
son, not  being  an  attorney  admitted  to  one 
of  Her  Majesty's  Superior  Courts  of  Record, 
shall  be  entitled  to  have  or  recover  any 
sum  of  money  for  appearing  or  acting  on 
behalf  of  any  other  person  in  the  said 
Court."  "  Appearing,"  here,  means  ap- 
pearing in  Court  on  the  hearing  of  the 
summons,  for  there  is  no  other  appearance 
in  County  Court  procedure  (section  80). 
So  likewise  **  acting  in  the  said  Court,"  as 
the  words  themselves  demonstrate,  applies 
to  proceedings  in  Court  and  not  to  any 
proceeding  out  of  Court.  For  so  appearing 
or  so  acting  in  Court  the  plaintiff  is  clearly 
not  entitled  to  recover.  On  the  other 
hand,  there  is  nothing  in  the  Acts,  so  far 
as  I  see,  to  prevent  the  plaintiff  from  re- 
covering the  Court  fees  which  he  has  paid 
at  the  defendant's  request,  or  from  recover- 
ing reasonable  rewatxl  for  the  services  he 
has  rendered  to  the  defendant  out  of  Court. 
The  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73), 
waa  passed  before  the  County  Court  Act, 
and  does  not,  I  think,  apply  to  this  case. 
I  shall  direct,  therefore,  that  the  claim  of 
the  plaintiff  be  referred  to  the  Registrar, 
who,  as  the  officer  of  the  Court,  and  most 
familiar  with  its  practice,  seems  the  most 
pro})er  person  to  decide  the  amount.  I 
desire  also  to  add  the  following  observa- 
tion :  Order  XXXVII.  rule  8  (2)  appoints 
that,  **  when  by  these  rules  any  act  may 
be  done  by  any  party,  such  act  may  be  done 
either  in  person  or  by  his  solicitor  or  agent, 
if  it  can  be  l^;ally  done  by  an  agent ; "  and 
the  10th  section  of  the  Act  of  1852  (3)  en- 

(1)  The  Ck)anty  Coorts  Act,  1846  (9  ic  10 
Vict.  c.  95). 

(2)  The  County  Court  Rules,  1876. 

(3)  The  County  Courts  Act,  1852  (15  k  16 
Vict.  c.  64). 


acts  that ''  it  shall  be  lawful,  by  leave  of  the 
Judge,  for  any  other  person  "  (that  is,  any 
other  person  than  the  party  or  a  barrister 
or  attorney  retained  by  him)  "  to  appear 
instead  of  the  party  to  address  the  Court, 
bnt  subject  to  such  regulations  as  the  Judge 
may  from  time  to  time  prescribe  for  the 
orderly  transaction  of  the  business  of  the 
Court."  I  have  not  prescribed  any  such 
regulations,  nor  shall  I  do  so  unless  it 
prove  necessary,  for,  while  recognising  the 
services  which  solicitors  render  to  their 
clients  and  to  the  Court,  and  the  occasional 
loss  or  even  wrong  which  suitors  may  suffer 
from  trusting  to  miscellaneoas  and  un- 
trained assistants,  I  feel  bound  to  bear  in 
mind  that  this  is  the  Court  of  the  poor 
man. 

Agreeably  with  the  Judge's  decision,  the 
Registrar  has  deducted  Is,  from  the  amount 
of  the  plaintiff's  claim,  and  judgment  was 
given  for  the  plaintiff  for  1/.  15*.  The 
defendant,  with  the  leave  of  the  Judge, 
now  appetds  from  thifl  decision. 

The  question  for  the  opinion  of  the  Court 
is :  Is  the  plaintiff  entitled  to  recover  any 
sum  at  all,  either  as  a  fee  or  reward  or  for 
disbursements  1 

WiUa,  Q.C.f  and  Murray/,  for  the  appel- 
lant.— The  County  Court  Judge  was  wrong 
in  thinking  9  &  10  Vict.  c.  95  (The  County 
Courts  Act,  1846),  s.  91,  the  only  enact- 
ment applicable,  and  was  wrong  also  in  his 
construction  of  it.  The  Solicitors  Acts 
(6  &  7  Vict.  c.  73.  s.  2  and  37  &  38  Vict. 
c.  68.  s.  12)  apply.  The  enactment  of  6  & 
7  Vict.  c.  73.  s.  2  cannot  be  held  to  have 
been  repealed  by  9  &  10  Vict.  c.  95.  s.  91, 
or  by  the  County  Courts  Act,  1852  (15  & 
16  Vict.  c.  54),  8.  10,  which  partly  repeals 
and  i-e-enactfi  9  <k  10  Vict.  c.  96.  s.  91.  The 
enactment  of  9  &  10  Vict.  c.  95.  s.  91  does 
not  mean,  by  "  appearing  or  acting  on  be- 
half of  any  other  person  in  the  said  Court," 
appearing  or  acting  in  open  Court  to  the 
exclusion  of  services  rendered  out  of  Court. 

[BowEN,  J. — In  In  re  Toby  (4),  which 
came  after  two  other  decisions  on  the 
same  section — Bx  parte  Clipperton  (5) 
and  In  re  Keighley  (6) — it  seems  to  have 

(4)  1  L.,  M.  U  P.  426 ;  19  Law  J.  Bep.  Q.B. 
503. 

(5)  12  Jur.  1044. 

(6)  1  L.,  M.  &  P.  1K)4  J  19  Law  J.  Rep.  C.P. 
166. 
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been  held  that  thoee  words  do  not  extend 
to  services  rendered  ont  of  Conrt.] 

The  Court  in  In  re  Toby  (4)  intended 
only  to  follow  the  decision  in  In  re 
KeighUy  (6);  and  in  /«  re  KeigMey  (6) 
the  Court  decided  only  that  work  done 
out  of  Court  before  the  commencement  of 
a  suit  was  not  within  the  section.  More- 
over, the  cam  is  within  the  enactment  of 
37  k  38  Vict.  c.  68  (The  Attorneys  and 
Solicitors  Act,  1874),  s.  12,  that  "no 
costs,  fee,  reward  or  disbursement  on 
account  of,  or  in  relation  to,  any  act  or 
proceeding  done  or  taken  by  any  person 
who  acts  as  an  attorney  or  solicitor  with- 
out being  duly  qualified  so  to  act,  shall  be 
recoverable  in  any  action,  suit  or  matter  by 
any  person  or  persons  whomsoever." 

[BowBN,  J. — May  not  that  clause  have 
been  directed  merely  against  the  right  of 
a  party  to  a  cause  paying  money  to  an 
uncertificated  person  to  recover  the  money 
as  part  of  his  costs  from  the  opposite 
par^!] 

No.  The  clause  clearly  intended  to  ex- 
tend previous  provisions  in  other  respects 
as  well;  for  instance,  by  saying,  '^any 
person  who  acts  as  an  attorney  or  solicitor," 
without  adding  in  relation  to  legal  pro- 
ceedings, or  the  like,  it  covers  convey- 
ancing. 

The  respondent  did  not  appear. 

Grove,  J. — ^In  this  case,  the  claim  which 
was  before  the  learned  County  Court 
Judge,  and  with  which  we  have  to  deal, 
was  the  claim  of  a  person  not  a  solicitor, 
and  called  an  "agent,"  seeking  payment 
in  respect  of  services  which  he  had  ren- 
dered to  the  defendant  in  connection  with 
another  suit  in  the  County  Court,  imques- 
tionably  services  in  the  suit,  although  not 
in  curia — not  before  the  Court  itself. 

It  is  unfortunate  that  the  plaintiff  does 
not  appear  before  us  either  personally  or 
by  counsel;  we  must  deal  with  the  case 
as  best  we  can. 

The  first  two  items  in  the  particulars  of 
the  plaintiff's  claim  were — "  Paid  for  sum- 
mons, EddoUa  v.  Whiuhead^  9«.  Paid 
hearing  fee,  16«."  Those  seem  clearly  to 
be  solicitors'  charges.  The  rest  of  the 
claim  was — "Attending  Court,  waiting 
upon  defendant  several  times  both  at 
Beading  and  Earley,  17«."  The  learned 
Vol.  61.— Q.B. 
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Judge  was  of  opinion  that  the  plaintiff 
could  not  recover  for  services  rendered  in 
Court,  and  therefore,  on  this  appeal  by  the 
defendant,  we  have  not  to  deal  with  such 
part  (if  any)  of  the  claim  as  was  for  ser- 
vices rendered  in  Court.  There  remain 
the  services  rendered  to  the  defendant  out 
of  Court,  and  included  in  that  charge  of 
1 7«.,  as  to  which  it  is  to  be  observed  that 
the  learned  Judge  treated  them  as  being 
services  in  the  suit,  though  not  in  Court. 

The  ground  of  hia  dedsion  in  favour 
of  the  plaintiff  was  that  section  91  of 
9  &  10  Vict.  c.  95  (The  County  Courts 
Act,  1846)  only  applies  to  appearing  or 
acting  in  Court,  and  not  to  any  services 
out  of  Court.  I  should,  but  for  In  re 
Toby  (4)  and  In  re  EeighUy  (6),  have 
had  considerable  doubt  as  to  whetiier 
"  acting  on  behalf  of  any  other  person  in 
the  said  Court "  would  not  extend  to  act- 
ing in  any  proceeding  in  the  Court,  al- 
though the  acting  might  not  be  actually  in 
Court.  But  in  those  two  cases,  differing 
from  an  earlier  case — Ex  parte  Glipperton 
(5) — it  seems  to  have  been  held  that  the 
section  applied  only  to  appearing  and  act- 
ing **  in  Court,"  and  not  to  services  out  of 
Court;  and  we  are  bound  by  those  de- 
cisions. It  appears  to  me,  however,  that 
the  County  Court  Judge  was  wrong  in 
thinking  that  the  County  Courts  Act, 
1846,  s.  91,  was  the  only  enactment  appli- 
cable. I  am  inclined  to  think  that  the 
SoHcitors  Act,  1843  (6  &  7  Vict.  c.  73), 
s.  2,  is  in  its  terms  applicable,  and  that  it 
applies,  notwithstanding  the  provisions  of 
9  &  10  Vict.  c.  95,  and  the  other  County 
Court  Acts.  But  I  am  of  opinion  that 
the  later  Solicitors  Act  (37  &  38  Vict. 
c.  68),  s.  12,  clearly  applies.  The  second 
clause  of  that  section  says,  "No  costs, 
fee,  reward  or  disbui^sement,  on  account  of, 
or  in  relation  to,  any  act  or  proceeding 
done  or  taken  by  any  person  who  acts  as 
an  attorney  or  solicitor  without  being  duly 
qualified  so  to  act,  shall  be  recoverable  in 
any  action,  suit  or  matter  by  any  person  or 
persons  whomsoever."  Those  words  are 
very  wide ;  and,  whether  they  do  or  do  not 
extend  to  remuneration  for  conveyancing, 
they,  at  all  events,  apply  to  amounts  claimed 
for  costs  in  an  action.  The  plaintiff's 
claim  is,  undoubtedly,  a  claim  to  costs  in 
respect  of  services  rendered  in  an  action, 
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first,  in  commencing  the  action,  and,  after- 
wards, in  the  action  so  commenced. 

The  learned  Judge  speaks  of  the  County 
Court  as  being  the  poor  man's  Court ;  but, 
in  my  opinion,  costs  would  be  increased, 
instead  of  being  diminished,  by  allowing 
claims  such  as  the  present  to  succeed. 
The  reasons  for  not  permitting  unqualified 
persons  to  recover  remuneration  for  ser- 
vices in  connection  with  legal  proceedings 
are  stronger  in  respect  of  acts  done  out  of 
Court  than  in  respect  of  acts  done  in 
Court,  inasmuch  as  the  former  are  less 
under  the  control  of  the  Judge  than  the 
latter. 

I  am  of  opinion  that  the  appellant  is 
entitled  to  our  judgment. 

BowEN,  J. — I  am  of  the  same  opinion ; 
and  I  only  wish  to  make  one  observation. 
Although,  if  the  case  rested  on  9  (k  10  Vict. 
0.  95.  8.  91,  there  might  be  some  difiiculty 
by  reason  of  the  decisions,  there  is  room 
for  doubt  whether  in  In  re  Toby  (4),  which 
is  the  chief  support  for  a  construction  of 
that  Act  favourable  to  the  plaintiff,  the 
Court  meant  to  say  more  than  that  '^  ap- 
pearing or  acting  on  behalf  of  another 
person  in  the  "  County  "  Court "  did  not 
extend  to  services  rendered  out  of  Court 
before  the  commencement  of  a  suit. 

JfAdgmenbfor  the  appeUant, 


BoUcitor— E.  W.  Williaznsozi,  for  appellant. 


1881.     1  GOBDON  V.  THE  GREAT  WESTEBN 
Nov.  17.  J  RAILWAY  COMPANY. 

Railway  amd  Oainal  Traffic  Act,  1854  (17 
<fe  18  Vict,  c.  31),  8,  7 — Conditiona  limit- 
ing Liahility  of  Company  ^Alternative 
Bate  of  Charge — Exemption  for  Detention 
in  Delivery — Refusal  to  Deliver — Wilful 
Misconduct. 

The  defendants  charge  two  rates  for  the 
conveyance  of  goods — one  where  they  take 
the  ordinary  liability  of  the  carrier,  and 
the  other  a  reduced  rate  known  as  tlie 
*' owners^  risk  rate"  in  which  t/iey  make 


it  a  condition  of  carriage  that  they  shall 
not  be  liable  in  respect  of  loss  or  detention 
of  or  injury  to  the  goods  in  the  receiving, 
forwarding  or  delivery  tliereof  except  upon 
proof  that  such  loss  or  darnage  arose  from 
wUfvl  m,isconduct  on  tJie  part  of  the  com- 
pany's servants. 

The  plaintiff  delivered  to  the  defendants 
cU  W.  some  cattle  to  be  carried  to  G,,  and 
ihere  delivered  to  his  agents.  The  cattle 
were  consigned  and  the  carriage  prepaid  at 
"  owners*  risk  rate,**  On  t/ieir  arrival  at. 
G,  they  were  unloaded  and  placed  in  cattle- 
pens  by  the  defendants*  servants,  but  in 
consequence  of  the  clerk  at  W,  having  negli- 
gently omitted  to  enter  the  cattle  on  the 
consignment  note  as  "  carriage  paid,**  the 
defeivdanis  refused  to  deliver  the  catUe  to 
tJie  plaintiff  until  two  days  afterwards,  al- 
leging tJiat  tlie  carriage  had  not  been  paid. 
In  an  action  brought  by  the  plaintiff'  to 
recover  damages  for  Hie  wrongful  detention 
of  the  caUle, — 

Held,  that  the  defendants  were  liable,  in- 
asmuch as  the  condition  as  to  **  detention  " 
did  not  include  the  case  of  an  intentional 
refusal  to  deliver  by  reason  of  a  supposed 
claim  or  lien  which  turned  out  to  be  un- 
founded. 

Whether,  upon  the  ahove  fads,  there  was 
evidence  of  wilful  misconduct  on  the  part 
of  the  defendants,  quaere. 

Special  Caae  on  appeal  under  13  dE  li 
Vict,  c  61. 

1.  This  action  was  brpught  to  recover 
damages  sustained  by  the  plaLitiffby  reason 
of  the  iUegal  and  wrongful  detention  and 
negligence  by  the  defendants  or  their  ser- 
vants at  Gloucester  Station  of  and  to  cer- 
tain property  of  the  plaintiff. 

2.  At  the  trial  of  the  action  before  the 
Judge  of  the  County  Court,  without  a  jury, 
the  following  facts  were  proved  : — 

3.  On  the  afternoon  of  the  6th  of  Apiil, 
1881,  the  plaintiff  delivered  to  the  defen- 
dants at  Waterford  Station  ten  cattle,  to 
be  carried  to  Gloucester,  and  there  delivei^ 
to  one  John  Wilkins,  the  plaintiff's  agent, 
for  sale  or  his  order.  The  said  cattle  were 
consigned  and  the  carriage  was  prepaid  by 
the  plaintiff  at  what  is  known  as  the 
**  owners'  risk  rate,"  and  the  plaintiff  signed 
a  consignment  note,  of  which  the  following 
is  the  material  portion : — 
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"  Great  Western  Railway. 
Consigninent  of  cattle,  horses,  sheep, 
pigSy  &c.,  to  be  carried  at  owners'  risk. 

"  The  Great  Western  Railway  Company 
hereby  give  notice  that  they  have  two  rates 
for  the  conveyance  of  cattle,  horses,  sheep, 
pigs,  iui, — one  the  ordinary  rate  dr  toll,  when 
they  take  the  ordinary  liability  of  the  car- 
rier; the  other  a  reduced  rate,  adopted 
when  the  sender  I'elieves  them  of  all  liability 
of  loss,  damage  or  delay,  except  upon  proof 
that  snch  loss,  damage  or  delay  arose  firom 
wilful  misconduct  on  the  ])art  of  the  com- 
pany's servantB. 

"  To  the  Great  Western  Railway  Com- 
pany. 

"  Waterford,  April  6, 1881. 

''Receive  and  forward  the  under-men- 
tioned cattle  or  horses  to  be  carried  at  the 
reduced  rate,  below  the  company's  ordinary 
rate  or  toll,  in  consideration  whereof  I 
undertake  to  relieve  the  Great  Western 
Railway  Company,  and  all  other  companies 
over  whose  lines  the  cattle  or  horses  may 
pass,  from  all  liability  in  case  of  damage 
or  delay,  except  upon  proof  that  such  loss, 
detention  or  injury  arose  from  wilful  mis- 
conduct on  the  part  of  the  company's 
servants.  I  also  agree  to  the  conditions  and 
regulations  on  the  back  of  this  notice. 

"(Signed)    Jas.  Gordon." 

On  the  back  of  the  notice  was  the  fol- 
lowing : — 

"  Special  Conditions  and  Regulations. 

"  Ijl  consideration  of  the  company  accept- 
ing the  animals  named  on  the  other  side, 
to  be  carried  and  delivered  as  declared  at 
the  reduced  charge  mentioned  on  the  other 
side  hereof,  it  is  agreed : — 

**  1.  That  the  company  are  not  to  be 
liable  in  respect  of  any  loss  or  detention 
of,  or  injury  to,  the  said  animals  or  any  of 
them,  in  the  receiving,  forwarding  and  de- 
livery thereof,  except  upon  proof  that  such 
loss,  detention  or  injury  arose  from  the 
wilful  misconduct  of  the  company  or  its 
servants." 

[The  remaining  conditions  and  regula- 
tions  were  not  material  to  the  case,  and 
are  therefore  omitted.] 

4.  In  the  ordinary  and  usual  course  of 
business,  cattle,  under  the  above  circum- 
stances, would  be  delivered  at  the  Gloucester 
Station  after  their  arrival  directly  the  con- 
flognee  applied  for  them.    Special  servants 


were  kept  by  the  defendants  for  the  pur- 
pose of  their  cattle  traffic. 

5.  The  cattle  arrived  at  Gloucester  late 
in  the  evening  of  the  7th  of  April,  and 
were  unloaded  by  the  defendants'  servants 
and  placed  in  cattle-pens.  On  the  follow- 
ing morning,  a  drover  in  the  employment 
of  the  consignee  duly  applied  for  the  cattle ; 
but  in  consequence  of  the  defendants' 
clerk  at  Waterford  who  received  the 
amount  paid  by  the  plaintiff  for  carriage 
having  negligently  omitted  to  enter  the 
cattle  on  the  consignment  note  as  ''car« 
riage  paid,"  the  defendants'  servants  re- 
fused to  deliver  the  cattle,  alleging  that 
the  carriage  was  not  paid. 

6.  During  the  time  the  cattle  were 
detained  at  Gloucester  Station,  they  were 
supplied  by  the  defendants'  servants  with 
water  and  hay,  but  they  were  placed  and 
kept  in  pens  on  hard  cinders,  and  exposed 
to  the  inclemency  of  the  weather,  so  that 
by  reason  of  such  treatment  they  were 
considerably  damaged  and  depreciated  in 
value,  and  the  plaintiff  was  put  to  some 
expense.  The  Judge  found  as  a  fact  that 
the  plaintiff  had  sustained  damage  to  the 
amount  of  35^. 

7.  On  the  9th  of  April  the  plaintiff 
demanded  the  cattle.  The  defendants' 
manager  then  said  that  there  had  been  a 
mistake  by  reason  of  the  negligence  of  the 
defendant  company's  clerk  at  Waterford 
about  the  carriage,  but  that  the  plaintiff 
could  have  the  cattle ;  and  they  were  ac- 
cordingly handed  over  to  him  at  Glou- 
cester Station. 

8.  At  the  conclusion  of  the  plaintiff's 
case,  the  defendants  submitted  that,  having 
r^ard  to  the  terms  of  the  consignment 
note,  the  plaintiff  should  be  nonsuited. 
The  learned  Judge  declined  to  nonsuit,  and, 
the  defendants  not  calling  any  witnesses, 
judgment  was  given  for  the  plaintiff  for 
35^.,  on  the  ground  that,  although  no 
wilful  misconduct  on  the  part  of  the 
defendants'  servants  was  proved,  their 
conduct  amounted  to  a  refusal  to  deliver 
which  was  not  covered  by  the  terms  of 
the  consignment  note. 

The  question  for  the  opinion  of  the 
Court  was,  whether  upon  the  above  facts 
the  judgment  was  erroneous  in  law. 

Ernest  Pa^e^  for  the  defendants  (the 
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appellants). — The  cattle  were  accepted  for 
conveyance  at  a  lower  rate  than  is  ordinarily 
charged,  on  condition  of  such  conveyance 
being  at  "  owner's  risk."  Tlie  authorities 
shew  that  the  consignment  note  and  the 
conditions  contained  in  it  were,  under  the 
circumstances,  reasonahle — Leima  v.  The 
Great  Western  Railway  Company  (1), 
Haines  v.  The  Great  Western  Railway 
Company  (2),  Robinson  v.  The  Great 
Western  Railway  Compa/ny  (3).  The  rail- 
way company  was,  therefore,  protected 
from  liability  under  the  terms  of  the  con- 
signment note;  inasmuch  as  what  hap- 
pened here  was  a  ''  detention  "  in  delivery. 
To  **  detain  "  means  '*  to  keep  that  which 
belongs  to  another/'  and  includes  any 
delay  in  delivery. 

[Grove,  J. — Does  not  the  word  "de- 
tention "  here  mean  something  which  pre- 
vents goods  arriving  at  their  destination 
at  the  proper  time  1  This  detention  was 
in  no  way  incident  to  the  carnage.] 

It  is  contended  on  the  part  of  the 
company  that  the  transit  continued  until 
the  cattle  were  actually  handed  over,  and 
that  their  character  of  carriers  had 
not  determined — see  judgment  of  lind- 
ley,  J.,  in  Hoare  v.  The  Great  West- 
ern Railway  Company  (4).  There  was 
no  refusal  to  deliver,  such  as  would 
entitle  the  plaintiff  to  maintain  an 
action  for  tort.  He  cited  Morritt  v.  The 
North  Eastern  Railway  Compamy  (5).  On 
the  question  whether  the  facts  disclosed 
any  "  wilful  misconduct "  on  the  part  of 
the  defendants,  the  decision  of  the  County 
Court  Judge  was  correct.  As  Bram- 
well,  L.J.,  pointed  out  in  Lewis  v.  The 
Great  Western,  Railway  Compa/ny  (1), 
"  what  is  meant  by  '  wilful  misconduct ' 
is  misconduct  to  which  the  will  is  a 
party:  it  is  something  opposed  to  acci- 
dental or  negligent;  the  mis  part  of  it, 
not  the  conduct,  must  be  wilful. ' 

A.  R.  Jelf,  Q.C.,  for  the  plaintiffl— No 
construction  of  the  word  "  detention  "  was 

(1)  47  Law  J.  Bep.  Q.B.  131 ;    Law  Bep. 
8  Q.6.  D.  196. 

(2)  41  Law  Timea,  436. 

(3)  86  Law  J.    Bep.  O.P.    188;   Law  Bep. 
1  O.P.  829. 

(4)  26  W.B.  631. 

(6)  46   Law  J.  Rep.   Q.B.   289;    Law  Bep. 
1  q.B.  D.302. 


given  in  Hoards  Case  (4) ;  and  the  observa- 
tions relied  upon  in  Lindley,  J.'s,  judg- 
ment were  meix)  obiter  dicta.  If  the  term 
''  detention"  were  held  to  include  a  case  like 
this,  cattle  might  be  kept  as  long  as  ever 
a  railway  company  pleased,  provided 
wilful  misconduct  could  not  be  proved. 
Again,  there  is  no  evidence  whatever  of 
any  detention  having  occurred  in  the 
course  of  "  delivery.''  As  regards  Morritt^s 
Case  (5),  an  accidental  misdelivery  is  a 
totally  different  thing  from  a  refusal  to 
deliver. 

He  was  then  stopped  by  the  Court. 

Grove,  J. — In  giving  my  decision  upon 
this  case  I  intend  to  put  out  of  the  question 
whether  what  occurred  here  amounted  to 
wilful  misconduct,  for  I  am  rather  inclined 
to  think  that  mere  honest  foigetfulness 
could  not  be  fairly  termed  wilful  miscon- 
duct, though  there  may  have  been  wilful 
misconduct  in  the  company's  servants 
refusing  to  deliver.  I  base  my  decision  on 
the  words  used  in  the  conditions  stated  on 
the  consignment  note ;  and  the  conditions, 
fairly  read,  do  not,  as  it  seems  to  me,  em- 
brace a  case  like  the  present.  The  question 
is,  whether  the  word  ^'  detention  "  covers  a 
case  where  the  goods  are  at  their  destina- 
tion and  ready  for  delivery,  but  where  there 
has  been  an  absolute  and  intentional  re- 
fusal to  deliver  by  reason  of  a  supposed 
claim  or  lien  which  turned  out  to  be 
entirely  unfounded.  There  was  no  oasual 
accidental  detention,  no  detention  occa- 
sioned by  some  act  on  the  part  of  the 
company's  servants  which  had  delayed  the 
transit  of  the  cattle,  but  an  intentional 
detention.  I  think  the  word  *' detention," 
as  used  here,  means  something  which  pre- 
vents the  company  from  delivering  at  the 
proper  time ;  if  it  included  a  case  like  the 
present  the  company  would  virtually  be 
protected  from  loss,  however  occasioned,  and 
the  condition  would  be  highly  unreason- 
able. The  defendants  claimed  to  withhold 
the  cattle  for  reasons  which  were  entirely 
without  foundation ;  and  to  hold  that  the 
company  under  such  circumstances  were 
not  liable  would  be  to  place  an  unfidr 
interpretation,  as  it  seems  to  me,  upon  the 
terms  of  the  contract  entered  into  between 
them  and  the  plaintiff.  Moreover,  the 
meaning  of  the  condition  is  that  the  deten- 
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turn  mast  take  place  in  ''  delivery  there- 
of;" there  was  nothing  like  a  detention 
in  the  course  of  delivezy  here,  but  a  refusal 
to  let  the  plaintiff  take  the  cattle,  on 
the  ground  that  the  company  had  a  lien 
whidh  did  not  in  Cem^  exist.  In  my  opinion, 
therefore,  the  judgment  of  the  learned 
Crounty  Court  Judge  was  correct  and  must 
stand.  I  merely  desire  to  add  that  the 
authorities  which  have  been  cited  have  no 
analogy  to  a  case  like  the  present,  where 
the  ddfendants  have  not  excused  them- 
selves on  the  ground  of  delay,  but  set  up  a 
legal  daim  to  keep  the  plaintiff's  property. 
Lopes,  J. — ^I  am  (^  the  same  opinion, 
notwithstanding  the  able  argument  which 
Mr.  Page  has  addressed  to  us  on  behalf  of 
the  defendants.  This  is  not  the  case  of 
misdelivery  of  cattle  nor  of  sending  them 
beyond  their  proper  destination,  but  the 
company's  conduct  amounts  to  an  unjusti- 
fiable refusal  to  deliver  at  the  proper  time. 
It  has  been  contended  that  such  conduct, 
notwithstanding,  is  protected  under  the 
terms  of  the  consignment  note  which  frees 
the  railway  company  from  all  responsibility 
in  respect  of  any  "  detention ;  "  but  can  it 
be  said  that  an  unjustifiable  refusal  to 
deliver  comes  within  the  fisur  meaning  of 
these  words  !  I  think  not,  though  I  am 
ready  to  admit  that  delay  in  transit  would 
come  within  the  terms  of  the  consignment 
note ;  but  what  occurred  here  is  something 
quite  dehors  the  contract.  On  this  ground 
I  come  to  the  conclusion  that  our  judgment 
must  be  in  favour  of  the  plaintiff,  and  it 
is  therefore  unnecessary  for  me  to  decide 
whether  or  not  there  was  any  wilful  mis- 
conduct on  the  part  of  the  defendants, 
though  I  am  inclined  to  think  that  the 
&cts  stated  here  would  warrant  such  a  con- 
clusion being  drawn. 

Judgment  for  plaintiff. 

Solicitozs — J.  IL  Weightman,  agent  for  Philip 
J.  W.  Cooke,  Gloaoester,  for  plaintiff;  B.  B. 
Nelson,  for  defendants. 
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Practice  —  Interrogatories — Stiffidency 
of  Answer — Judicature  Act,  1873,  *.  25. 
sub-s.  11. 

Action  for  lihd.  Interrogatory  admi- 
nistered to  B  the  defendant,  by  A  the 
plaintiff,  as  to  the  contends  of  a  letter 
cUleged  by  A  to  have  been  written  by  B  to 
a  third  person.  B  in  answer  swore  she 
had  no  recollection  of  the  exact  words  in  the 
said  letter  contained : — Held  {by  Grove, 
J.,  on  appeal  from  order  of  Lindlet,  J., 
reversing  order  of  Master  Pollock  for 
further  cmd  better  answer),  that  B  could 
not  be  called  on  to  cmswer further  as  to  the 
contents  of  a  docum,ent  of  which  she  swore 
site  had  no  recollection.  Held  also  {by 
BowEN,  J.),  that  on  principle  B  otight  not 
to  be  called  on  to  give  secondary  evidence 
of  a  document  as  to  which  it  is  not  proved 
that  it  is  in  her  possession,  or  in  that  of  any 
one  whom  she  covJd  compel  to  produce  it, 
but  whid^  might  even  be  va  the  possession 
of  A  himself, 

Semble  (per  Grove,  J.),  section  25  {sub- 
section W)  of  the  Judicature  Act,  1873,  re- 
fers to  "  rules  "  of  equity  not  to  "practice." 

This  was  an  action  for  libel,  and  the 
plaintiff  administered  interrogatories  for 
the  examination  of  the  defendant,  the 
second  of  which  ran  thus : — 

"  If  you  deny  that  your  letter  con- 
tained the  statements  alleged  in  paragraph 
3  of  the  statement  of  claim  to  have  been 
stated  therein,  state  whether  you  wrote 
any  letter  or  letters  to  the  lady  in  question, 
and,  if  so,  when,  making  the  statements 
hererubefore  set  out,  or  any  and  which  of  the 
said  statements,  or  to  the  same  and  what 
purport  and  effect  as  the  said  statements, 
or  any  and  which  of  them,  or  any  and 
which  part  of  any,  and  which  of  them.  Set 
out  as  fully  as  you  can  also  what  your  said 
statement  or  statements  were,  and  if  you 
have  any  copy  or  copies  of  any  such  letters 
make  a  copy  thereof  an  exhibit  to  your 
answer." 

The  defendant  objected  to  answer,  but 
Huddleston,  B.,  at  chambers,  ordered  her 
to  answer  the  said  interrogatory. 

In  obedience  to  the  said  order,  the  de- 
fendant delivered  the  following  answer : 
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**  In  answer  to  the  second  of  such  interro- 
gatories, I  say  that  to  the  best  of  my  recol- 
lection and  belief,  I  never  wrote  and  sent 
any  letter  or  letters  to  the  lady  in  question 
making  the  statements  in  the  second  of  the 
said  interrogatories  mentioned,  or  any  of 
those  exact  statements.  I  did  write  a 
letter  to  the  said  lady  in  August  or  Sep- 
tember, 1879,  but  on  what  exact  date  I  can- 
not say.  I  kept  no  copy  of  the  said  letter, 
and  I  am  unable  to  recollect  with  exact- 
nass  what  the  statements  contained  therein 
were.  And  I  object  further  to  answer 
the  interrogatory  on  the  ground  that  it  is 
irrelevant,  inadmissible  and  otherwise  ob- 
jectionable, and  I  submit  that  I  should 
not  be  required  to  set  out  what  the  state- 
ments in  the  said  letter  were,  unless  I 
could  do  so  with  exactness." 

To  this  answer  the  plaintiff  objected  as 
not  being  full  enough,  and  obtained  an 
order  of  Master  Pollock  for  a  further  and 
better  answer.  The  defendant  appealed, 
and  Lindley,  J.,  at  chambers,  reversed  the 
Master's  order.  The  plaintiff  appealed  to 
the  Divisional  Court. 

A.  Cock,  for  the  plaintiff. — ^There  is  a 
power  to  interrogate;  as  to  the  contents 
of  a  written  instrument  that  has  been  in 
the  possession  of  the  party  interrogating, 
but  is  not  at  the  time  in  his  possession  (1), 
a  fortiori  there  is  power  to  interrogate 
as  to  the  contents  of  a  document  that  never 
has  been  in  the  possession  of  the  interro- 
gating party,  but  has  been  in  that  of  the 
person  interrogated.  The  answer  given 
is  no  answer,  as  it  only  says  that  the 
defendant  does  not  recollect. 

[Grove,  J. — But  is  a  person  compelled 
to  give  information  in  answer  to  interro- 
gatories as  to  the  contents  of  a  written 
document  no  longer  in  his  possession,  and 
as  to  which  he  swears  he  has  no  recol- 
lection t] 

You  are  allowed  to  interrogate  as  to 
the  words  in  the  case  of  slander,  and  to 
ask  defendant  whether  he  did  not  use  such 
and  such  words,  and  if  not,  what  words  he 

did  use. 

[Grove,  J.— Yes;  that  is  primary  evi- 
dence.] 

There  is  no  difference  between  libel  and 

(1)  Daniers  Chancery  Practice  (5th  ed,), 
VOL  i.  pp.  306,  306. 


slander  as  regards  the  question  of  the  sof- 
ficiency  of  the  answer.  The  defendant  is 
compellable  to  answer  fully  according  to 
the  practice  in  Chancery ;  and  the 
words  of  section  25  (sub-section  11)  of  the 
Judicature  Act,  1873  (2),  being  perfectly 
general,  this  Court  is  bound  to  adopt  that 
practice,  the  object  of  that  Act  being  to 
assimilate  the  two  practices. 

Barnes  J  for  the  defendant,  was  not  called 
on. 

Grove,  J. — ^The  question  before  us 
arises  on  the  second  of  a  set  of  interro- 
gatories administered  by  the  plaintiff  for 
the  examination  of  the  defendant.  With 
the  admissibility  of  this  particular  inteiro- 
gatory  we  have  nothing  to  do,  but  have  to 
decide  as  to  the  sufficiency  of  the  defen- 
dant's answer  thereto.  The  interrogatory 
runs  thus :  [His  Lordship  then  read  in- 
terrogatory No.  2,  and  the  answer  thereto, 
from  the  beginning  to  the  words  "  state- 
ments contained  therein  were.*']  So  far 
the  answer  is,  in  my  opinion,  ample ;  bnt 
she  adds :  **  I  object  further  to  answer 
this  interrogatory  on  the  ground  that  it 
is  irrelevant,  inadmissible  and  otherwise 
objectionable,  and  I  submit  that  I  ought 
not  to  be  required  to  set  out  what  the 
statements  in  the  said  letter  were,  unless 
I  can  do  so  with  exactness."  These  are 
the  words  complained  of  by  the  plaintiff, 
and  we  are  asked  to  say  whether  that  part 
of  the  answer  is  sufficient,  or  whether  the 
defendant  is  bound  to  file  a  further  an- 
swer as  to  the  words  of  a  document  of 
which  she  swears  she  has  no  recollection. 
I  think  she  should  not  be  called  upon  to 
answer  further.  So  to  call  upon  her 
might,  in  my  opinion,  put  the  defendant 
in  a  dangerous  position,  and  give  the  plain- 
tiff an  unfair  advantage.  She  does  state 
in  terms  that  she  may  have  made  some 
statements  in  writing,  but  that  she  is 
unable  to  recall  the  exact  expressions  used. 
Now  it  is  consistent  with  this  answer  that 
she  may  have  made  some  statements  in 

(2)  36  k  37  Vict.  c.  66.  8.  26.  sub-s.  11  : 
«  Qenerally  in  all  matters  not  hereinbefore 
particnlarly  mentioned,  in  which  there  is  any 
oonflict  or  vBriance  between  the  rales  of  equity 
and  the  rules  of  common  law  with  reference  to 
the  same  matter,  the  roles  of  eqaity  shall  pre- 
vaU." 


Vol.  51.] 
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writLDg  of  the  same  nature  as  those  *  as  to 
which  she  is  asked.  Is  she  to  state  from 
memory  that  which  may  put  her  in  one  or 
other  of  the  following  positions  1 — She  may 
think  she  made  statements  which  would 
have  a  worse  bearing  against  her  than 
those  she  actually  did  use,  in  which  case 
every  advantage  of  that  would  be  taken 
by  the  plaintiff  at  the  trial ;  or,  on  the  other 
hand,  she  may  think  she  has  made  state- 
ments less  injurious  than  may  be  proved 
at  the  trial,  and  would  then  be  accused  of 
finlsehood.  As  it  is,  she  swears  she  cannot 
recollect  some  of  the  exact  statements,  and 
yet  is  required  to  give  them.  There  is 
no  authority  for  anyone  being  compelled 
to  answer  from  recollection  as  to  the  con- 
tents of  a  written  document,  more  es- 
pecially when  such  answer,  being  likely 
to  be  more  in  her  own  favoiu:  or  more  to 
her  disadvantage,  as  the  case  may  be,  would 
put  her  in  a  position  of  peril  such  as  an 
untried  person,  so  to  speak,  should  not  be 
compelled  to  undergo.  I  think  her  answer 
is  fair  and  sufficient,  and  all  that  she  can 
be  called  on  to  give  before  the  trial  of  the 
action.  To  compel  a  further  answer  might 
do  a  serious  injury  to  a  person  having  a 
reaUy  good  defence^  or,  if  ^ere  be  no  good 
defence,  might  seriously  aggravate  the 
damages.  Th&  defendant  ought  not  to  be 
obliged  to  commit  herself  to  state  from 
imperfect  memory  what  may  prove  to  be 
untrue,  and  thus  be  put  to  the  disadvan- 
tage of  having  to  enter  into  explanation. 
Till  I  am  obliged,  by  a  decision  of  the 
Crourt  of  App^  or  some  other  binding 
authority,  I  shaU  not  hold  that  a  party 
is  bound  to  answer  as  it  is  contended  by 
t^e  plaintdff  that  the  defendant  should  be 
compelled  to  answer. 

It  has  been  contended  that  such  further 
answer  would  have  been  ordered  by  the 
Court  of  Chancery,  and  that  since  the 
Judicature  Act  we  are  literally  and  en- 
tirely bound  by  the  practice  in  Chancery ; 
but  I  fail  to  see  that  we  are.  There  is, 
as  far  as  I  know,  no  case  la3ring  it  down 
that  in  every  instance  the  Chancery  pi*ac- 
tioe  is  to  be  followed,  and  the  word  in  the 
Judicature  Act  is  not  *'  practice ''  but 
**  rules."  It  has  not  been  decided  how 
fax  the  practice,  as  applying  to  cases  in 
Chancery  where  documents  are  the  chief 
evidence,  is  to  be  carried  out  in  Qourts  of 
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law  in  pi'eliminary  proceedings  such  as 
these,  and  I  should  hesitate  to  say  that 
every  one  of  the  rules  of  practice  in  Chan- 
cery is  to  be  imported  into  the  practice 
under  the  Judicature  Act  (3).  But  it  is 
not  necessary  for  us  to  decide  that,  as  the 
question  here  is  not  as  to  the  admissibility 
of  the  interrogatory,  but  as  to  the  suffi- 
ciency of  the  answer.  I  think,  therefore, 
that  there  should  be  no  order  for  a 
further  and  better  answer.  It  would,  to 
my  mind,  create  a  very  dangerous  prece- 
dent to  say  that  a  person  should  be  com- 
pelled to  answer  from  memory  as  to  the 
contents  of  a  written  document  as  to  which 
she  swears  she  has  no  recollection. 

BowEN,  J. — I  consider  this,  and  desire 
it  to  be  understood  as  deciding  it,  as  a 
question  of  strict  principle,  and  having  no 
reference  to  the  question  of  discretion. 
Is  the  plaintiff  entitled  to  the  information 
he  seeks?  The  plaintiffis  suing  for  damages 
for  a  libel,  and  asks  the  defendant,  &e 
writer  of  the  document  alleged  to  contain 
the  libel,  whether  the  contents  of  that 
document  are  correctly  set  out  by  him,  or, 
if  not,  what  they  were.  Ex  hypothesi  the 
written  document  is  not  in  the  possession 
of  the  defendant  nor  in  the  possession  of 
one  whom  the  defendant  can  compel  to 
produce  it,  but  in  a  third  party's  posses- 
ion— it  might  be  even  in  that  of  the 
plaintiff  himself.  Is  the  defendant  to  be 
compelled  to  give  information  about  that 
as  to  which  she  swears  she  has  no  recollec- 
tion f  I  think  not.  I  particularly  wish 
that  nothing  I  say  may  be  thought  to  be 
in  disregard  or  to  be  said  in  forgetfulness 
of  the  practice  of  interrogating  as  to  the 
contents  of  a  written  document.  Nothing 
is  more  common  than  so  interrogating  to 
further  proof  as  it  is  called  in  mercantile 
cases — e,g,  in  proof  of  signatures.  I  can 
remember  that  practice  growing  up;  but  I 
may  say  that  before  the  Judicature  Act, 
at  any  rate  in  the  majority  of  cases,  a 
demand  to  see  the  document  was  all  that 

(3)  But  see  Ne/cMffgin-hif'the-Sea  Gas  Cani" 
pony  V  Arnutran^  (49  Law  J.  Rep.  Chanc. 
231  ;  Law  Rep.  13  Ch.  D.  310),  where  the  Court 
of  Appeal  decided  that  where  there  is  a  conflict 
or  variance  between  the  practice  of  the  Court 
of  Chancery  and  the  practice  of  the  Courts  of 
common  law  that  practice  which  upon  oon- 
sideration  appears  to  be  the  best  ought  to  pre- 
vail. 
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was  necessary.  Now,  where  is  the  law 
oompelling  a  person  to  answer  as  to  the 
contents  of  a  document,  as  to  which  it  is 
not  proved  that  it  cannot  be  produced — 
that  is,  to  give  secondary  evidence,  such  as 
at  the  trial  would  not  be  allowed  1  The  pas- 
sage in  DanieVi  Chancery  Practice  (1)  does 
not  go  that  length.  There  is  no  case  to 
shew  what  the  Courts  of  Chancery  have 
held  as  to  this,  but  it  was  never  the  prac- 
tice at  common  law.  I  do  not  profess 
to  be  cognisant  of  Chancery  practice  be- 
yond a  limited  extent.  But  the  learned 
Judge  who  refused  the  order,  being  not 
only  a  distinguished  common  law  Judge, 
but  also  an  accomplished  master  of  equity, 
thought  that  the  defendant  should  not  be 
compelled  to  answer,  and  I  am  therefore 
confirmed  in  my  opinion  against  ordering 
further  and  better  answer  by  this  fact. 

Appeal  disiniaaed  unth  coats 


Solicitors— C.   Byre,    for     plaintiff;     Burton, 
Teates,  Hart  &  Barton,  for  defendants. 


1881.     1       SHARP    V.    BIRCH.      SIMPSON 

Nov.  16.  J  (claimant). 

Bill  of  Sale — Begiatration — AffidawA 
of  Attestation — Presence  of  Attesting  Wit- 
ness^BUls  of  Sale  Act,  1878  (41  ^  42 
Vict.  c.  31),  ss.  8  and  10  {sub-s.  2). 

Upon  tlte  registration  of  a  biU  of  sale 
under  the  BiUs  of  Sale  Act,  1878  (41  ^  42 
Vict.  c.  31),  88.  8  a/nd  10,  the  affidavit  of 
attestation  required  by  section  10  (sulhsee- 
tion  2)  said  that  the  name  written  (under  a 
regular  attestation  clause)  as  the  signa- 
ture of  a  solicitor  subscrUnng  as  attesting 
witness  was  in  his  handwriting: — Held, 
that  tJie  Act  required  an  qffidamt  that  the 
person  subscribing  as  attesting  witness  was 
present  at  the  execution  of  the  biU  of  sale^ 
and  that  therefore  the  cffidxwit  was  in- 
sufficient,  and  the  registration  invalid. 

This  was  an  interpleader  summons,  re- 
ferred by  Hawkins,  J.,  at  chambers  to 
the  Court,  in  respect  of  goods  which 
had  been  seized  by  the  sheriff  in  the  exe- 
cution of  process  against  the  goods  of  l^e 


defendant,  and  which  were  claimed  by 
Simpson  as  comprised  in  a  bill  of  sale 
executed  in  his  favour  by  the  defendant. 
The  plaintiff,  as  execution  creditor,  denied 
the  daimant's  title  on  the  ground  that  the 
bill  of  sale  was  not  duly  registered  under 
the  Bills  of  Sale  Act,  1878  (41  k  42  Vict, 
c.  31),  fls.  8  and  10,  and  partioularly  on 
the  ground  that  there  was  no  sufficient 
affidavit  of  attestation  to  satisfy  section  10 
(sub-section  2),  by  reason  that  the  affidavit 
filed  thereunder  did  not  state  that  the 
person  whose  name  was  subscribed  to  the 
bill  of  sale  as  attesting  witness  was  present 
at  its  execution  (1). 

The  affidavit,  which,  it  will  be  seen,  was 
not  made  by  the  attesting  solicitor  himself, 
was,  so  far  as  material,  in  the  following 
terms : — 

1.  The  paper  writing  hereunto  annexed 
....  is  a  true  copy  of  a  bill  of  sale,  .  • .  and 
of  every  attestation  of  the  execution  thereof, 
and  the  said  bUl  of  sale  was  made  and 
given  on  the  day  it  bears  date,  being  the 
6th  of  September,  1881,  and  I  was  present 
and  did  see  John  William  Birdi,  ...  in 
the  said  bill  ci  sale  mentioned,  and  whose 
name  is  signed  thereto,  sign  and  execute 
the  some  on  the  said  6tk  day  of  Sep- 
tember, the  effect  of  the  said  Inll  of  sale 
having  been  first  explained  to  the  laid 
John  William  Bizdi ;  and  the  said  John 

(1)  41  &  42  Vict.  c.  31.  89.  8  and  10,  enact  :— 
Section  8  :  **  Every  bill  of  sale  to  which  this 
Act  applies  shall  be  duly  attested,  and  shall  be 
registered  under  this  Act  within  seven  days 
after  the  making  ....  thereof,  .  .  ."  other- 
wise as  against  execution  creditors  and  others  it 
is  ....  to  be  deemed  void  as  to  chattels  re- 
maining ....  in  the  possession  of  the  grantor. 
Section  10 :  *'  A  bill  of  sale  shall  be  attested 
and  registered  under  this  Act  in  the  fcdlowing 
manner :  1.  The  execution  of  every  bill  of  sale 
shall  be  attested  by  a  solicitor  of  the  Supreme 
Court,  and  the  attestation  shall  state  Uiat  before 
the  execution  of  the  bill  of  sale  the  effect 
thereof  has  been  explained  to  the  grantor  by 
the  attesting  solicitor.  2.  Such  bill, .  .  .  and 
also  a  true  copy  of  such  bill,  .  .  .  and  of  every 
attestation  of  the  execution  of  such  bill  of  sale, 
together  with  an  affidavit  of  the  time  of  such 
biU  of  sale  being  made  or  given  and  of  its  due 
execution  and  attestation,  and  a  description  of 
the  residence  and  occupation  of  the  person  .... 
giving  the  same,  .  .  .  and  of  every  attesting 
witness  to  such  bill  of  sale,  shall  be  presented 
to,  and  the  said  copy  and  affidavit  shall  be  filed 
with,  the  Registrar  within  seven  dear  days  after 
the  ...  .  giving  of  such  bill  of  sale.  .  .  •" 
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Wmiam  Birch  resides  at  No.  39  High 
Staneet,  Stamford^  .  .  .  and  is  a  builder. 

2.  The  name  "  Wm.  F.  Law  "  set  and 
subscribed  as  the  witness  attesting  the  due 
execution  thereof  is  of  the  proper  hand- 
writing of  William  Farmeiy  Law,  and  he 
resides  at  No.  3  St.  Mary's  Place,  Stam- 
ford, and  is  a  solicitor. 

The  signature  of  Law  was  under  an 
attestation  clause  in  regular  form,  having 
(with  other  words^  the  words  '^  signed, 
sealed  and  deUverea  by  the  above-named  " 
[the  grantor]  ''in  the  presence  oV*  [at* 
testing  witness]. 

• 

Lindselly  for  the  claimant. — The  affidavit 
was  a  sufficient  affidavit  of  the  attestation  of 
the  bill  of  sale.  The  Act,  in  requiring,  by 
section  10  (sub-section  2),  an  affidavit  of  the 
due  **  attestation  "  of  the  bill  of  sale,  means 
an  affidavit  that  the  person  appearing  to 
have  subscribed  his  name  to  the  bill  of 
sale  in  attestation  of  its  having  been  duly 
executed  did  really  so  subscribe  his  name 
thereto,  and  that  he  is,  as  required  by 
sub-section  1,  a  solicitor.  To  '^attest" 
the  execution  of  an  instrument  means  to 
subscribe  one's  name  to  the  instrument  in 
testimony  to  having  seen  it  duly  executed ; 
and  the  clause  uses  the  word  according  to 
that,  its  legitimate  meaning.  The  pre- 
sumption that  the  clause  so  uses  the  word 
is  strengthened  by  its  use  in  sub-section  I, 
which  directs  that  **  the  attestation  shall 
state  "  that  the  bill  of  sale  was  before  its 
execution  duly  explained  to  the  grantor. 
The  ''  attestation "  there  referred  to  can- 
not be  the  being  present  at  the  execution 
of  the  instrument  in  question,  but  must  be 
the  certifying  upon  the  instrument  to 
having  been  so  present. 

He  referred  to  Ex  parte  The  National 
Mercantile  Bank  (2). 

Foote,  for  the  execution  creditor. — To 
"  attest "  an  instrument  is  not  merely  to 
subscribe  one's  name  to  it  as  having  been 
present  at  its  execution,  but  includes  also, 
essentially,  the  being  in  fact  present  at  its 
execution.  That  is  the  normal  meaning 
of  the  word ;  and  the  narrower  use  of  the 
word  in  part  of  sub-section  I  is  unim- 
portant. 

[Hawkins,  J.,  referi'ed  to  Roberta  v. 

(3)  49  Law  J.  Rep.  Bankr.  62  ;  Law  Rep.  16 
Oh.  D.  42. 
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PhiUips    (3)  and   Bryan    v.    White    (4) 
upon  the  meaning  of  "  attesting."] 

LindseUfin  reply. — If  '^attesting"  means 
the  being  present,  and  not  merely  the 
subscribing  in  sign  of  having  been  present, 
at  the  execution  of  an  instrument,  the 
affidavit  was  nevertheless  sufficient;  for, 
by  proving  the  signature  of  the  person 
subscribing  as  attesting  witness,  it  affords 
also  sufficient  evidence  that  he  was  pre^ 
sent.  Evidence  of  the  signature  of  the 
grantor  of  a  deed  is  evidence  also  of  its 
sealing  and  delivery. 

Dbnhan,  J. — ^This  case,  which  has  been 
ingeniously  argued  by  Mr.  Lindsell,  was  a 
fair  case  to  bring  before  the  Court. 

The  Act  says,  by  section  8,  that  every 
bill  of  sale  to  which  the  Act  applies  Khali 
be  duly  attested,  and  shall  be  registered 
under  the  Act,  otherwise  it  shall  be  void 
as  against  execution  creditors  and  others, 
as  to  aU  chattels  remaining  in  the  posses- 
sion of  the  grantor.  Section  10  contains 
provisions  as  to  what  is  meant  by  those 
two  requirements,  the  due  attesting  and 
the  registering.  Sub-section  1  says  that 
the  execution  of  every  bill  of  sjJe  is  to  be 
attested  by  a  solicitor,  and  the  attestation 
is  to  state  that  befgre  the  execution  of 
the  bill  of  sale  its  effect  has  been  explained 
to  the  grantor.  Sub-section  L  deals  wi+u 
the  registering,  and  requires  the  til  ii;  i  a 
copy  of  the  bill  of  sale  tof^etiii  i  u  i  un 
affidavit  of  (among  other  things)  *'  us  -lue 
execution  and  attestation."  \\»s  there, 
then,  in  this  case  the  requi^te  affidnvit  of 
attestation)  The  affidavit  sa}s  that  *'  l^ 
name  •  Wm.  F.  Law'.  .  .  .  su^scnftt. 
as  the  witness  attesting  the  due  exir  \it.M  n 
....  is  of  the  proper  handwriting  of 
William  Farmery  Law,  and  he  ....  is  a 
solicitor."  That  is  perfectly  con^ibtcit 
with  the  supposition  that  the  person  sub- 
scribing as  attesting  witness  was  not  pr^ 
sent  at  the  execution  at  all.  Is  that, 
nevertheless,  enough  1  I  think  it  is  not. 
I  think  the  Legislature  intended  that 
something  more  should  be  requisite^in- 
tended  to  require  something  moi*e  than 
that  the  affidavit  of  attestation  should 
state  the  genuineness  of  the  signature  of 
the  person  appearing  to  sign  as  attesting 

(3)  4  B.  &  B.  450 ;  24  Law  J.  Rep.  Q.B.  171, 

(4)  2  Robert.  £cc.  Cas.  816. 

S 
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witness  and  his  being  a  solicitor.  Attes- 
tation imports,  as  was  said  in  Bryan  v. 
White  (4),  seeing  the  execution  of  the 
instrument  attested,  and  not  merely  sub- 
scribing the  instrument  in  sign  of  having 
done  so.  The  Act,  no  doubt,  requires,  as 
pai*t  of  the  attesting,  an  attestation  clause 
stating  that  the  effect  of  the  bill  of  sale 
has  been  explained  to  the  grantor,  and 
thei*efoi*e  makes  a  special  requirement  as 
to  what  is  to  be  comprised  in  the  attesting ; 
but  that  case  is,  nevei-theless,  an  authority 
applicable  to  this  case  for  saying,  that 
seeing  the  execution  of  an  instrument  is 
necessary  to  attesting  it.  My  brother 
Huddleston  (5)  agrees  in  this  opinion. 
There  must  be  judgment  for  the  execution 
creditor. 

Hawkins,  J. — I  am  of  the  same  opinion, 
I  think  that  an  affidavit  of  the  signature  of 
an  attestation  clause,  without  any  sort  of 
statement  in  the  affidavit  that  the  person 
so  signing  was  present  at  the  execution  of 
the  instrument,  is  not  an  affidavit  of  at- 
testation within  the  meaning  of  the  Act. 

JvdgmerUfor  execution  creditor. 


Solicitors— Wright  &  Law,  agents  for  W.  F. 
Law,  Stamford,  for  claimant;  Crowder, 
Anstie  ft  Vizard,  agents  for  Owston  k.  Dickin- 
son, Leicester,  for  execution  creditor. 


[IN  THE  COURT  OF  APPEAL.] 
1881.      1  BOWLES  V,  DRAKE  AND 

Dec.  8.    J  COMPANY.* 

Practice  —  Cause    remitted    to    County 
Court  for  Trial — Appeal  from  Judgment  of 
Divisional  Court— 30  dc  31   VicL  c.  142. 
8,  10 — Judicature  Act,  1873,  a,  45. 

An  action  brought  in  the  High  Court 
hut  remitted  for  trial  before  a  Coumiy 
Court,  under  30  dc  31  Vict.  c.  U2.  8.  10, 
becomes  thereby  a  cause  in  the  CourUy 
Court,  so  that  tfiere  can  he,  under  section 
45  of  the  Judicature  Act^  1873,  7W  apjyeal 
from  the  judgment  of  a  Divisionxd  Court 
on  a  motion  in  the  cause,  unless  leave  to 
appeal  be  obtained. 

Appeal  by  the  defendants  from  a  judg- 
ment   of   the    Queen's    Bench    Division 

(5)  Who  was  present  during  the  argument^ 
bur  had  left  the  Court. 

*  C4?ra//i  Jcsbcl,  M.K.;  Brutt,  L.J.;  and  Cotton, 
L.J. 


making  absolute  a  rule  for  a  new  trial. 
The  plaintiff  having  brought  an  action 
against  the  defendants  in  the  High  Court 
of  Justice,  it  was  remitted  to  the  County 
Court,  pursuant  to  30  dc  31  Yict.  c.  142. 
8.  10  (1).  The  case  was  tried  in  the 
County  Court  before  the  Judge  and  a  jury, 
and  resulted  in  a  verdict  for  the  plaintiff. 
The  defendants  then  obtained  in  the 
County  Court  a  new  trial,  and  on  this 
second  trial  the  plaintiff  was  nonsuited : 
he  then  obtained,  by  way  of  appeal,  in  the 
Queen's  Bench  Division^  a  rule  for  a  new 
trial,  which  was  afterwards  made  absolute. 

No  leave  to  appeal  was  obtained. 

The  defendants  appealed. 

J.  Vesey  Fitzgerald,  for  the  plaintiff,  took 
a  preliminary  objection.  There  is  no  right 
of  appeal  in  this  case,  as  no  leave  has  been 
obtained.  This  cause  was  remitted  to  the 
County  Court,  and  it  then  became  a  cause 
in  the  County  Court,  and  firom  a  dedsion 
of  the  Divisional  Court  on  an  appeal  from 
a  County  Court  there  is,  by  the  Judicature 

(1)  30  &  81  Vict.  c.  142  provides  by  section  7 
that  in  any  action  of  contract  brought  in  a 
superior  Court  where  the  claim  does  not  exceed 
tif  ty  pounds,  a  Judge  may,  on  the  application  of 
the  defendant,  order  the  action  to  be  tried  in 
the  County  Court,  and  thereupon  "  the  cause  and 
all  proceedings  therein  shall  be  heard  and  taken 
in  such  County  Court  as  if  the  action  had  been 
originally  conunenced  in  such  County  Court." 

Section  8  provides  that  where  a  suit  is  pend- 
ing in  the  Court  of  Chancery  which  might 
have  been  commenced  in  a  County  Court,  any 
of  the  parties  may  apply  to  have  **  the  same 
transferred  to  the  County  Court,"  and  the  Judge 
may,  either  on  such  application  or  without  such 
application,  **  make  an  order  for  such  transfer, 
and  thereupon  such  suit  or  proceeding  shall  be 
carried  on  in  the  County  Court  to  which  the 
same  shall  be  ordered  to  be  transferred." 

Section  10  empowers  defendants  against 
whom  an  action  of  tort  is  brought  in  a  superior 
Court  to  make  in  certain  cases  an  affidavit  that 
the  plaintiff  has  no  visible  means  of  paying  the 
cost^,  .  .  .  and  thereupon  a  Judge  of  the  Court 
in  which  the  action  is  brought  shall  have  power 
to  make  an  order  "that  in  the  event  of  the 
plaintiff  being  unable  or  unwilling  to  give 
security,  the  cause  be  remitted  for  trial  before 
a  County  Court  to  be  therein  named,  .  .  .  and 
the  County  Court  so  named  shall  have  all  the 
same  powers  and  jurisdiction  with  respect  to  the 
cause  as  if  both  parties  had  agreed  by  a  memo- 
randum in  I  siting  signed  by  them  that  the 
said  County  Court  should  have  power  to  try 
the  said  action,  and  the  same  had  been  oom- 
mtnc  h1  by  pUiintiff  in  the  said  County  Court." 


Vol.  61.] 

Bcwlei  v.  Drak^,  App, 

Act,  1873,  8.  45  (2),  no  appeal  unless  leave 
18  given.  A  caoBe  sent  down  for  trial 
under  30  &  31  Yict.  c.  142.  s.  10  is, 
in  fiict,  transferred,  and  the  High  Court 
has  no  longer  any  jurisdiction  over  it — 
Moodie  v.  Steward  (3). 

[Breti,  L.  J. — Does  that  decision  relate 
to  anything  beyond  the  costs  f  Jessel, 
M.R. — Section  7  of  this  Act^  which  refers 
to  proceedings  in  equity,  says  they  may  be 
"transferred^"  but  section  10  says  "re- 
mitted for  trial."] 

The  practical  result  must  be  the  same, 
and  the  reasoning  in  Moodie  v.  Steward  ^3) 
goes  beyond  the  question  of  costs;  the 
judgment  is  in  the  County  Court,  the 
bailiff  of  the  County  Court  executes  it, 
and  the  High  Court  has  no  jurisdiction  at 
all  over  any  part  of  the  cause,  save  by  way 
of  appeal.  Moreover,  as  the  defendants 
themselves  obtained  a  new  trial  in  the 
County  Court  in  the  first  instance,  they 
are  estopped  from  saying  that  the  cause 
is  not  in  the  County  Court. 

H.  Kemp,  for  the  defendants. — The 
difference  in  the  words  used  in  the  three 
sections  of  this  statute  is  intentional  and 
marked.  Section  7  (1)  provides  that  in 
action  of  contract,  where  the  sum  in  dispute 
does  not  exceed  50Z.,  a  Judge  may  order 
the  action  to  be  tried  in  a  County  Court ; 
section  8  (1)  enables  a  Judge  of  the  Court 
of  Chancery  to  transfer  an  action,  and 
section  10  (1),  which  relates  to  this  cause, 
provides  that  in  certain  cases  a  cause  may 
be  remitted  for  trial.  So  that,  although 
the  effect  of  section  8  (1)  is  to  limit  the 
right  of  appeal  in  cases  to  which  it  applies, 
section  10  (1)  does  not  do  so  with  regard 
to  causes  which  are  merely  remitted  for 


MICHAELMAS  1881  to  MICHAELMAS   1882. 


67 


[JissEL,  M.R. — Then  a  new  trial  may 
be  moved  for  in  two  different  Courts  9] 

Moodie  v.  Steward  (3)  is  an  authority  on 
the  question  of  costs,  but  it  does  not  de- 

(2)  Judicature  Act,  1873,  provides  by  section 
46  that  **all appeals  ....  fromaCoonty  Court 
or  from  any  other  inferior  Court  ....  may  be 
heard  and  determined  by  Divisional  Courts  of 
the  said  High  Court  of  Justice."  **  The  deter- 
mination of  such  appeals  respectively  by  such 
Divisional  Courts  shall  be  finiU,  unless  special 
leave  to  appeal  from  the  same  to  the  Court  of 
Appeal  shall  be  given  by  the  Divisional 
Court.  .  .  ." 

(S)  iO  Taw  J.  Bep  Bxch.  26 ;  Law  Rep.  6 
Bzch.  36. 


cide  that  the  cause  itself  is  gone  from  the 
High  Court. 

Jessel,  M.It. — On  reading  the  section 
(1)  which  applies  to  this  case,  I  think  it 
impossible  to  doubt  that  a  cause  sent  for 
trial  to  a  County  Court  under  its  pro- 
visions is  in  fact  removed  from  the  High 
Court.  The  reason  for  the  removal  is  that 
the  plaintiff  has  no  visible  means  of  pay- 
ing the  costs,  and  therefore  the  cause  is 
"  remitted  for  trial "  to  a  County  Court ; 
that  is,  not  only  is  the  trial  to  take  place 
in  the  County  Court,  but  the  cause  itself 
is  remitted,  and  therefore  a  motion  for  a 
new  trial  must  be  made  in  such  a  cause 
in  the  first  instance  in  the  County 
Court.  If  the  argument  of  the  appellants 
to  this  Court  were  to  prevail,  there  could 
be  two  motions  for  a  new  tnaX-  -one  in 
the  County  Court  and  one  in  the  High 
Court.  I  think  that  this  cannot  be ;  '^e 
cause  is  remitted  because  the  plaintiff  is 
impecunious,  and  the  proceedings  in  the 
County  Coui-t  are  less  expensive,  and  yet 
it  is  urged  that  a  motion  ^ould  be  in  the 
High  Court.  I  think  this  cannot  be ;  and 
that  on  the  fair  construction  of  section  10 
(1)  of  this  statute,  the  action  thus  remitted 
becomes  to  all  intents  and  purposes  a 
County  Court  cause.  This  objection  must 
be  allowed  and  we  cannot  hear  this  appeal. 

Brett,  L.  J. — I  am  of  the  same  opinion. 
The  difference  of  the  phraseology  of  sec- 
tions 7,  8  and  10  (1)  is  curious;  but  I 
think  they  all  have  the  same  effect.     The 
argument  for  the  appellant  wovdd  require 
us  to  read  in  section  10   (1)  the  words 
"the  said  trial,''  when  the  section  says 
''the    said  action ; "    the    effect    of   the 
statute  is,  I  think,  that  the  County  Court 
is  to  have  the  same  power  aa  if  the  whole 
cause  were  bro\ight  in  the  Coimty  Court ; 
and  the  effect  of  an  order  made  under  sec- 
tion 10  (1)  is  to  transfer  the  whole  cause 
into  the   County  Court.     In   Moodie  v. 
Steward  (3),   Baron  Bramwell  would  not 
bind  himself  to  anything  which  was  not 
necessary  for  the  decision  of  the  case  then 
before  him ;  but  the  reasoning  of  his  judg- 
ment goes  beyond  the  question  of  costs, 
and  that  reasoning  applies  to  and  covers 
this  case.    I  am  of  opinion,  therefore,  that 
no  part  of  this  cause  is  primarily  within  the 
junisdiction  of  the  High  Court,  and  the  effect 
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of  this  judgment  is  that  such  a  cause  is  by 
such  an  order  as  this  practically,  sub- 
stantially and  legally  transferred  to  the 
County  Court. 

Cotton,  L.J. —  I  am  of  the  same 
opinion.  The  words  of  section  10  are  to 
the  effect  that  a  Judge  may  make  an  order 
remitting  the  cause  for  trial,  and  the  order 
made  under  that  power  does  in  fact  make 
the  cause  a  cause  in  the  County  Court. 

Appeal  dismissed. 


Solicitors— Gribble,    for   plaintiflf;   Steele,    for 

defendants. 


[IN  THE  COURT  OF  APPEAL.] 
1881.        1  ROBERTSON     V.     THE     AMAZON 
July  1,  2.     >       TUO  AND  LIGHTERAGE  OOM- 
Aug.  6.     J        FANY.* 

Contract  —  Implied  Warrant^/  tliat  a 
Specified  Article  shall  hefi^for  tt^e. 

The  plaintiff  contracted  with  the  defenr 
dants  to  navigate  for  a  lump  sum  a  tug, 
which  was  named,  towing  several  barges  on 
a  sea  voyage.  The  tug  was,  unknown  to 
the  defendants,  out  of  repair,  and  the 
voyage  consequently  occupied  longer  than 
it  would  othertoise  have  done.  In  an  actiofi 
by  the  plaintiff  to  recover  as  damages  the 
loss  of  profit  thus  caused,  —  Held  (by 
Brett,  L.  J.,  a/nd  Cotton,  L.  J. ;  dissentients 
Bi^AHWELL,  L.J.)y  that  he  could  not  recovery 
for  that  there  loas  no  implied  warranty 
that  the  named  tug  should  befU  to  perform 
the  voyage. 

Appeal  from  the  judgment  of  Lord  Cole- 
ridge, C.J.,  on  further  consideration. 

The  plaintiff  entered  into  the  following 
agreement  with  the  defendanta : — 

*'  ly  Bobert  Bobertson,  hereby  agree  to 
take  steam-tug  towing  six  sailing  barges 
from  Hull,  and  one  small  steamer  from 
the  Downs,  the  latter-named  to  assist  when 
required,  to  Para  Biasils,  providing  and 
paying  crew  of  officers,  sailors,  stokers  and 
trimmers  (forty-one  men  all  told),  also 
provisions  for  all  on  board  for  seventy 
days,  and  finding  nautical  instruments  and 

*  Corcm  Bramwelly  L.  J. ;  Brett,  L.  J. ;  Cotton, 


charts  for  the  navigation  of  the  above  said 
steam-tug,  steamer  and  six  barges;  the 
company  paying  pilotage  from  Hull  to  sea. 
All  surplus  stores  to  be  left  on  board  to  be 
taken  over  by  and  to  be  the  property  of 
the  company.  I  hereby  undertake  to  do 
all  the  above,  and  hold  the  company 
harmless  in  regard  to  the  return  of  the 
above  crew  from  Para,  expenses  for  which 
shaU  be  borne  by  me  wholly  from  the  date 
of  the  arrival  of  the  vessel  in  Para,  for 
the  sum  of  1,020^.  sterling,  lOOZ.  of  which 
shall  be  payable  to  me  on  signing  the  con- 
tract, and  a  further  sum  of  600X  sterling 
before  leaving  Hull,  for  which  I  shall  give 
guarantee  satis&ctory  to  the  company ;  the 
balance  of  320^.  sterling  to  be  paid  by  the 
company's  agents  in  Para  on  their  being 
satisfied  that  no  claims  exist  against  the 
company  in  regard  to  me.  Captain  Bobert- 
son,  or  my  crew. 

''  (Signed)        Bobert  Boberteon. 

"London,  July  12,  1876." 

It  appeared  at  the  tnal  that  the  steam- 
tug  mentioned  in  the  above  agreement  was 
one  named  the  Villa  Bella ;  that  this  tng 
was  named  to  the  plaintiff  at  the  time  of 
the  agreement,  and  that  he  had  an  oppor- 
tunity of  seeinxr  it.  This  steamer  had 
been  kept  durini  the  previous  winter  Bunk 
in  the  water,  and  her  engines  were  out  of 
repair,  so  that  she  travelled  very  slowly. 
The  defendants  were  not  aware  of  these 
defects.  The  small  steamer,  named  the 
Oalopin,  left  the  plaintiff  during  rough 
weather  in  the  Bay  of  Biscay;  and  the 
plaintiff  alleged  that,  in  consequence  of  the 
defective  condition  of  the  ViUa  Bella  and 
the  misconduct  of  the  captain  of  the 
Oalopin,  who  was  the  servant  of  the  de- 
fendants, the  voyage  had  taken  sixty  days 
longer  than  it  otherwise  would  have  oc- 
cupied ;  that  his  expenses  were  increased, 
his  profits  diminished,  and  he  laid  his 
damages  at  1,200^ 

Loni  Coleridge,  C.J.,  gave  judgment  for 
the  plaintiff,  leaving  the  amount  of  damages 
to  be  settled  by  arbitration. 

The  defendajits  appealed. 

Sir  H,  Oiffard,  Q.C.,  and  K.Digby,  for  ihB 
appellants,  contended  that  the  ViUa  Bella 
was  taken  with  all  faults ;  that  there  was 
no  express  warranty ;  that  none  could  be 
implied ;  and  that  the  conduct  of  the  Oalo- 
pin was  justified  by  the  weather. 


Vol.  51.] 

Rohert9on  y.  Amazon  Tug  Ch,,  App, 

They  dted  Couch  v.  Steel  (1)  and  Thorn 
V.  The  Mayor  of  London  (2). 

BuU,  Q,'C.,  and  J^.  FoUock,  for  the  plain- 
tifi^  contended  that  the  written  document 
did  not  contain  all  the  terms  of  the  contract; 
that  the  circumstances  of  the  case  shewed 
the  Villa  Bella  was  to  be  supplied  with  all 
necessarieB  and  to  be  in  a  condition  fit  for 
the  voyage. 

They  cited  Taylor  ▼.  Caldwell  (3)  and 
Appleby  y.  Myers  (4). 

Bramwell,  L.J. — With  regard  to  the 
Otdopin  we  are  all  of  opinion  that  there 
were  no  drcnmstances  wldch  justified  her 
captain  in  leaving  the  plaintiff.  There 
was  therefore  a  breach  of  contract  between 
the  plaintiff  and  the  defendants,  for  we 
hold  that  there  was  a  contract  that  the 
Galopin  should  assist  the  plaintiff.  It 
does  not,  however,  follow  that  the  plaintiff 
has  lost  anything;  that  must  be  enquired 
into,  and  if  he  can  shew  he  has  sustained 
any  damage  he  wUl  bd  entitled  to  recover, 
inasmuch  as  the  Galopin  left  without  just 
cause.  As  to  the  other  question — that 
relating  to  the  ViMa  Bella — we  will  take 
time  to  consider  our  judgment. 

Bramwell,  L.  J.  (on  Aug.  5). — I  am  of 
opinion  that  the  judgment  should  be 
affirmed.  We  dLsposed  on  the  hearing  of 
that  part  of  the  case  which  relates  to  the 
GalopiUf  holding  that  in  respect  of  it 
the  plaintiff  had  a  cause  of  action  if  he 
could  prove  any  damages  resulting  from 
the  breach  of  contract  in  relation  to  that 
tog,  caused  by  its  desertion  from  the  en- 
terprise. It  remains  to  consider  the  ques- 
tion as  to  the  laiger  tug. 

Now  the  plaintiff's  complaint  was  not 
that  the  vessel  was  unfit  for  the  voyage 
and  work  ;  that  it  was  not  properly  built, 
or  strong  enough.  Nor  did  he  complain 
that  the  machineiy  or  boDer  was  in- 
adequate, not  of  the  best  make,  or  a  good 
make,  or  strong  or  large  enough.  Had 
such  been  his  complaint,  then  I  think  it 
ought  to  have  failed,  because  his  engage- 
ment was  with  respect  to  specific  things, 

(1)  3  E.  &  B.  402 ;  23  Law  J.  Bep.  Q.B.  121. 

(2)  45  Law  J.  Bep.  Exch.  487 ;  Law  Bep.  1 
App.  Cas.  120. 

(3)  3  B.  &  8.  826 ;  32  Law  J.  Bep.  Q.B.  164. 

(4)  36  Law  J.  Hep.  C.P.  331 ;  Law  Bep.  2 
CJ*.  661. 
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and  he  took  them  for  better  or  worse.  It 
is  admitted  that  this  was  so,  and  rightly 
admitted.  For  in  the  same  way  as  it 
might  be  shewn  that  on  the  sale  of  a  horse 
or  carriage  a  particular  horse  or  carriage 
was  meant,  so  might  it  be  shewn  in  tlus 
case  that  a  specific  and  definite  vessel  and 
specific  and  definite  barges  were  meant. 
The  plaintiff's  complaint  was  that  he  had 
agreed  upon  a  lump  sum  to  take  this 
vessel,  towing  several  lighters,  to  the 
Brazils;  that  it  was  important  to  him 
that  the  vessel  and  apparatus  should  be 
efficient,  as  the  faster  he  went  the  more 
he  gained,  and  the  slower  he  went  the  less 
he  gained,  or  the  more  he  lost.  He  proved 
as  a  fact  that  the  boilers  were  out  of  order ; 
that  they  were  sufficient  in  themselves 
but  needed  repairs ;  and  that  in  consequence 
it  took  him  much  longer  to  perform  his 
undertaking  than  it  otherwise  would  have 
done.  The  defects,  the  want  of  repair, 
were  obvious— obvious  to  anyone  who  had 
looked  at  or  tried  the  boilers. 

The  question  is,  if  this  gives  a  cause  of 
action.  I  am  of  opinion  that  it  does. 
The  contract  of  the  defendants  was  to 
deliver  to  the  plaintiff  the  tug  and  barges 
with  and  in  relation  to  which  he  was  to 
perform  a  certain  work  or  bring  about  a 
certain  result,  for  the  profitable  doing  of 
which  the  efficiency  of  the  tug  was  all 
important.  The  case  seems  to  me  the 
same  as  a  contract  of  hiring,  and  as  all 
contracts  when  one  man  furnishes  a 
specific  thing  to  another,  which  that  other 
is  to  use.  The  man  so  letting  and  fur- 
nishing the  thing  does  not,  except  in 
some  cases,  undertake  for  its  goodness  or 
fitness,  but  he  does  undertake  fi>r  the  con- 
dition being  such  that  it  can  do  what  its 
means  enable  it  to  do.  Thus,  if  a  man 
hired  a  specific  horse  and  said  he  intended 
to  hunt  with  it  next  day,  there  would  be 
no  undertaking  by  the  letter  that  it  could 
leap  or  go  fast ;  but  there  would  be  that 
it  should  have  its  shoes  on,  and  that  it 
should  not  have  been  excessively  worked, 
or  unfed,  the  day  before.  If  I  am  asked 
where  I  find  this  rule  in  our  law,  I  frankly 
own  I  cannot  discover  it  plainly  laid  down 
anywhere.  But  it  seems  to  me  to  exist 
as  a  matter  of  good  sense  and  reason,  and 
it  is,  I  think,  in  accordance  with  the 
analogous  authorities.  I  am  afraid  that 
the  nearest  is  the  dklum  d  Lord  Abinger 
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in  Smith  v.  Marrable  (5) — "  No  authorities 
were  wanted ; "  "  The  case  is  one  which 
common  sense  alone  enahles  us  to  decide." 
The  subject  is  treated  in  Story  on  BaUr 
vierUs,  s.  383 ;  and  certainly,  according  to 
what  is  said  there,  if  this  had  been  a 
case  of  letting  to  hire,  the  defendants 
would  be  liable.  But,  as  Story  says, 
speaking  of  the  letter's  obligations  (section 
392),  ''It  is  difficult  to  say  (reasonable  as 
they  are  in  a  general  sense)  what  is  the 
exact  extent  to  which  they  are  recognised 
in  the  common  law.  In  some  respects  the 
common  law  certainly  differs."  This  is  so. 
What  Story  mentions,  however,  does  not 
affect  the  principle  I  contend  for.  I  have 
referred  to  some  of  Story's  authorities.  I 
may  also  refer  to  Merlin  Repertoire  Bail, 
s.  6.  Smith  V.  Marrable  (5)  and  Wil- 
son V.  Finch' Hatton  (6)  are  favourable  to 
the  plaintiff's  contention.  In  the  former 
case  is  Lord  Abinger's  reference  to  com- 
mon sense.  But  as  to  these  two  cases,  I 
am  afraid  "  common  sense"  has  differed 
much  in  different  people,  and  it  is  certainly 
remarkable  that  in  the  latter  case  the 
Lord  Chief  Baron  refers  to  the  plaintiff  as 
"  a  lady  who  generally  resides  in  the 
country  coming  to  town  for  the  season, 
sending  her  carriage,  horses  and  servants," 
Ac,f  and  proceeds :  "  Therefore  it  is  abun- 
dantly clear  that  it  was  in  contemplation  of 
both  parties  that  the  house  should  be  ready 
for  her  occupation."  Even  if  both  parties 
"  contemplated  "  that,  I  do  not  know  it 
follows  that  they  "  agreed."  The  cases  of 
Readhead  v.  The  Midla/nd  RaUtoay  Com- 
pany (7)  and  Hyman  v.  Nye  (8)  do  not 
help.  They  and  similar  cases  shew  that 
where  there  is  an  undertaking  to  supply 
an  article,  not  specific,  the  article  must  be 
''  as  fit  for  the  purpose  for  which  it  is 
hired  as  care  and  skill  can  make  it." 
The  article  here  was  specific,  but  I  think 
the  same  reasoning  which  leads  to  that 
conduaion  shews  that  when  the  article  is 
specific  it  must  be  supplied  in  a  state  as 
fit  for  the  purpose  for  which  it  is  supplied 
as  care  and  skill  can  make  it.     It  was 

(5)  11  Mee.  &  W.  6 ;  12  Law  J.  Rep.  Exch. 
223. 

(6)  46  Law  J.  Bep.  Ezch.  489 ;  Law  Bep.  2 
Bz.  D.  336. 

(7)  38  Law  J.  Bep.  Q.B.  183;  Law  Bep.  4 
Q.B.  412. 

(8)  Law  Bep.  6  Q.B.  D.  685. 


a^ked  in  the  course  of  the  argument 
whether  the  defendants  would  have  com* 
plied  with  their  agreement  had  there  been 
no  rudder  to  the  ship.  If,  as  was  suggested, 
a  ship  is  not  a  ship  without  a  rudder ;  or 
if  some  of  its  copper  was  off,  if  it  was  a 
coppered  ship ;  or  if  there  was  a  large  hole 
in  the  deck  or  no  covering  to  the  hatch- 
way,— I  think  it  impossible  to  say  that 
there  was  ;iot  a  duty  on  the  defendants  to 
have  the  tug  free  from  such  defects,  and 
consequently  impossible  to  say  that  there 
would  not  be  in  such  a  case  a  breach  of 
their  implied  agreement.  So  I  think  there 
is  now,  and  that  the  judgment  must  be 
affirmed. 

Brett,  L.  J. — I  am  unable  to  agree  with 
Lord  Justice  Bramwell.  Lord  Coleridge^ 
before  whom  this  case  was  tried,  held  that 
in  the  circumstances  there  was  an  im- 
plied warranty  that  the  ViUa  Bella  should 
be  reasonably  fit  for  the  service  to  be  per- 
formed. The  contract  was  in  writing, 
and,  as  it  seems  to  me,  the  only  parol 
evidence  which  could  be  admitted  was 
such  as  shewed  what  was  the  subject- 
matter  of  the  contract  The  VUla  Bella 
was  named  to  the  plaintiff,  and  he  could, 
though  this  is  not  material,  have  seen  it. 
The  contract  then  was  one  with  regard  to 
the  named  vessels.  The  plaintiff  under- 
took to  navigate  the  Villa  Bella  and  the 
barges  to  the  Brazils;  he  undertook  the 
voyage  for  a  fixed  sum ;  he  undertook  to 
provision  the  crews,  but  he  was  to  be  sup- 
plied with  the  means  of  working  the 
VUla  Bella  and  the  Galopin;  he  would 
therefore  desire  to  be  able  to  calculate  the 
time  which  the  voyage  would  take. 

Now  the  ViUa  BeUa  was  in  a  bad  con- 
dition; her  engines  were  damaged  by 
having  been  sunk  in  the  water  during  the 
winter. 

I  agree  that  there  is  a  close  analogy 
between  this  case  and  the  case  of  a  person 
hiring  a  chattel  for  the  purpose  of  using  it. 
I  think  that  where  a  person  hires  a  specific 
thing  for  the  purpose  of  using  it,  there  is  an 
implied  contract  on  the  part  of  the  person 
who  uses  it  that  he  will  keep  the  chattel 
in  repair,  and  that  he  will  not  allow  it  to 
deteriorate  from  the  condition  in  which  it 
is  when  the  contract  is  made.  But,  with 
deference,  I  do  not  think  that  applies  here. 
The  ViUa  BeUa  was  damaged  when  this 
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contract  was  made.  I  think  the  defen- 
dants were  bound  by  an  implication  in 
the  contract  not  to  allow  the  engines  to 
get  into  a  worse  condition,  and  to  take 
care  that  the  yessel  should  be  kept  in  as 
good  a  condition  as  it  was  when  the  con- 
tract was  made.  But  that  is  not  what  is 
urged  on  this  appeal.  It  is  said  the  de- 
fendants were  bound  to  hand  the  ViUa 
BeUa  oyer  to  the  plaintiff  in  a  state  rea- 
sonably  fit  for  the  voyage.  When  there  is 
a  speofic  article  there  is,  in  my  opinion, 
no  implied  contract  that  it  shall  be  rea- 
sonably fit  for  the  purpose  for  which  it  is 
to  be  used ;  the  distinction  is  clear  between 
such  a  contract  and  a  contract  to  supply  a 
thing  not  yet  made,  and  not  specific.  In 
the  one  case  the  article  is  taken  as  it  is,  in 
the  other  the  person  who  supplies  it  is 
bound  to  supply  something  reasonably  fit 
for  its  purpose.  It  appears  to  me  Lord 
Justice  Bramwell  holds  that  the  defen- 
dants were  bound  to  supply  the  Villa 
Bella  in  a  condition  reasonably  fit  for  the 
purpose  for  which  the  contract  was  made ; 
but  I  think  that  there  was  no  such  im- 
plied contract. 

If  the  evidence  shewed  that  after  the 
contract  was  made  the  engines  of  the 
Villa  Bella  had  from  want  of  reasonable 
care  on  the  part  of  the  defendants  de- 
teriorated, then  there  might  well  be  a 
breach  of  the  contract,  and  the  defendants 
would  be  liable. 

I,  however,  do  not  find  any  such  evi- 
dence. The  ViUa  Bella  was,  when  the 
contract  was  made,  not  reasonably  fit  for 
this  voyage.  The  delay  which  occurred  was 
the  result  of  a  risk  which  the  plaintiff  ran, 
and  he  has,  as  it  seems  to  me,  no  cause  of 
action  in  respect  of  the  Villa  Bella,  With 
regard  to  the  GcUopin,  we  have  decided 
that  the  plaintiff  is  entitled  to  at  least 
nominal  damages,  and  if  he  can  prove  any 
substantial  damage  was  caused  by  its  de- 
sertion, his  damages  will  be  incr^tsed. 

Cotton,  L.J. — This  is  an  action  for 
breaches  of  a  contract,  and  the  breaches 
related  to  two  matters.  One  of  them  re- 
lated to  the  smaller  vessel ->  the  Galopin — 
and  that  we  disposed  of  at  the  time  the 
case  was  argued ;  and  we  did  so  on  the 
ground  that  on  the  fair  construction  of  the 
written  conti'act  there  was  a  conti*act  on 
the  part  of  the  defendants  that  the  smaller 
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steamer,  which  was  not  named — the  OdUh 
pin — should  assist  when  required  by  the 
plaintiff,  and  that  she   deserted  the  ex- 
pedition, and  that  there  was  a  breach  as 
to  that  part  of  the  contract.     Our  judg- 
ment was  reserved  as  to  that  part  of  the 
plaintiff's  claim  which  sought  to  recover 
damages  for  the    loss  sustained  by  the 
inefficiency  of  the  ViUa  Bella,     The  in- 
efficiency was  attributed  to  the  fiact  that 
the  boilers  of  the   Villa  Bella  were  not 
sufficiently  powerful  for  the  engines,  and 
principally  to  the  fact  that  the  boilers 
were  in  bad  condition  in  consequence  of 
what  had  happened  to  the  tug  before  she 
became  the  property  of  the  defendants. 
The  defendants  were  not  aware  of  these 
defects,  and  the  plaintiff  cannot  recover  on 
the  ground  of  misrepresentations.  He  must 
recover,  if  at  all,  on  the  ground  of  breach  of 
warranty.    The  contract  does  not  contain 
in  express  terms  any  warranty,  and  there 
is  some  uncertainty  as  to  the  form  of  the 
warranty  on  which  the  plaintiff  relies.   It 
must  be  either,   as  ui^;ed  in  argument, 
and  held  by  Lord  Coleridge,  a  warranty 
that  the  Villa  Bella  was  a  vessel  reason- 
ably fit  for  the  service  to  be  perforjned,  or, 
as  I  understand  Lord  Justice  Bramwell  to 
hold,  that  the  Villa  Bella  and  her  engines 
were  in  a  reasonable  state  of  repair  and 
otherwise  in  a  condition  fit  for  the  service 
so  far  as  that  vessel  and  her  engines  could 
be  BO.     The  plaintiff  tendered  evidence  to 
shew  that  there  was  such  a  contract  be- 
tween the  parties.     But  parol  evidence  is 
not  admissible  to  construe  the  contract ; 
and  even  if  in  such  an  action  it  would  be 
open  to  the  plaintiff  to  reform  the  con- 
tract, the  evidence  would  not  establish 
what  is  essential  for  such  a  case,  namely, 
that  both  parties  agreed  to  a  contract  not 
expressed  in  the  written  document.     But 
evidence  is  admissible  to  shew  what  the 
facts  were  with  reference  to  which  the 
parties  contracted,  and  thus  to  enable  the 
Court  to  apply  the  contract.  The  evidence 
shewed  that  at  the  time  of  the  contract  the 
defendants  were  proposing  to  send  out  the 
Villa  Bella,  and  that  this  was  known  to 
the  plaintiffs.  The  contract  must  therefore 
be  dealt  with  as  one  made  with  reference 
to  an  ascertained  steam-vessel.     Though 
the    conti'act    contains    no   wan-anty   in 
t^rms,  the  question  remains  whether  there 
ai-e  in  it  expressions  &om  which,  as  a 
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matter  of  construction,  any  such  warranty 
as  that  relied  on  by  the  plaintiff  can  be 
inferred.  In  my  opinion  this  is  not  the 
case.  The  question  remains,  Does  the 
contract  put  the  plaintiff  and  defendants 
into  any  relation  from  the  existence  of 
which  the  law,  in  the  absence  of  any  actual 
contract,  implies  such  a  warranty  as  is 
relied  on  by  the  plaintiff?  In  my  opinion 
it  does  not.  The  plaintiff  was  to  be 
master  of  the  Villa  BeUci,  but  the  law  does 
not,  as  against  the  owner,  imply  in  favour 
of  a  captain  or  master  any  warranty  of  the 
seaworthiness  or  efficiency  of  the  vessel — 
Couch  V.  St^el  (1).  Here,  however,  the 
plaintiff  is  more  than  master.  It  hajs  been 
suggested  that  the  plaintiff  is  in  the  same 
position  as  the  hirer  of  an  ascertained 
chattel,  and  the  defendant  in  the  same 
position  as  the  person  who  lets  the  chattel 
to  hire.  There  is  at  least  a  doubt  what 
warranty  the  law  implies  from  the  rela- 
tion of  hirer  and  letter  to  hire  of  an  ascer- 
tained chattel.  But,  however  this  may  be, 
in  my  opinion  the  relation  of  the  parties 
here  is  different.  The  plaintiff  here  con- 
tracts with  the  defendants  for  a  sum  to  be 
paid  by  them  to  take  a  vessel  and  barges 
to  South  America,  with  liberty  to  use  the 
vessel  as  a  tug.  I  say  with  liberty,  for  it 
can  hardly  be  said  that  it  would  have  been 
a  breach  of  contract  on  his  part  not  to  use 
the  motive  power  of  the  tug,  but  to  tow 
both  the  Villa  BeUa  and  the  barges  to 
their  destination.  If  the  vessel  were  not 
at  the  time  of  the  contract  ascertained  and 
known  to  both  parties,  probably  the 
contract  would  imply  such  a  warranty  as  is 
relied  on  by  the  plaintiff.  But  a  contract 
made  with  reference  to  a  known  vessel,  in 
my  opinion  stands  in  a  very  different  po- 
sition. In  such  a  case,  in  the  absence  of 
actual  stipulation,  the  contractor  must 
be  considered  as  having  agi*eed  to  take  the 
risk  of  a  greater  or  less  efficiency  of 
the  chattel  about  which  he  contracts. 
He  has  to  determine  what  price  he 
will  ask  for  the  service  or  work  which 
he  contracts  to  render  or  to  do.  He 
may  examine  the  chattel,  and  satisfy  him- 
self of  its  condition  and  efficiency.  If  he 
does  not,  and  suffers  from  his  neglect  to 
take  this  precaution,  he  cannot,  in  my 
opinion,  make  the  owner  liable.  He  must 
be  taken  to  have  fixed  the  price  so  as  to 


cover  the  risk  arising  from  the  condition 
of  the  instrument,  which  he  might  have 
examined  if  he  had  thought  fit  so  to  do. 

It  may  well  be  that  where  parties  enter 
into  such  a  contract  as  that  which  exists 
in  the  present  case,  there  is  an  implied 
contract  that  the  owner  of  the  chattel  will 
not,  after  the  agreement,  and  while  the 
chattel  remains  in  his  possession,  use  or 
treat  it  in  any  way  which  will  render  it 
unfit  for  the  service  which  has  to  be  per- 
formed ;  and  that  he  will  take  such  care  of 
it  as  is  reasonable,  having  regard  to  the 
purpose  for  which  it  is,  under  the  contract, 
to  be  used.  But  in  the  present  case  the 
inefficiency  of  the  Villa  Bella  arose  not 
from  any  improper  use  of  the  vessel  by  the 
defendants,  or  any  neglect  on  their  part  to 
take  due  care  of  it  after  this  contract,  but 
from  defects  which,  though  unknown  to 
the  plaintiff  and  defendants,  existed  at  the 
date  of  the  contract.  The  cases  of  Smith 
V.  Marrahle  (5)  and  Wilson  v.  Finch^Hai- 
ton  (6),  or  at  least  the  judgments  in  these 
cases,  have  been  relied  on  in  supp>ort  of 
the  plaintiff's  case.  Each  of  these  cases 
arose  on  a  contract  of  hiring,  and  in  each 
the  hirer  was  defending  himself  against  a 
claim  for  damages  in  respect  of  a  refusal 
on  his  part  to  perform  his  contract  of 
hiring,  while  in  this  case  the  plaintiff,  who 
is  (in  my  opinion  erroneously)  said  to  be 
in  the  position  of  hirer,  is  suing  for 
damages.  In  those  cases,  if  there  was  an 
implied  condition  that  the  thing — a  fur- 
nished house — was  fit  for  the  purpose  for 
which  it  was  let,  by  reading  into  the  con- 
tract to  take  the  house  "  if  fit  for  habita- 
tion" the  defendant  was  excused.  Here 
the  plaintiff  must  establish  that  there  was 
a  warranty  to  that  effect. 

In  my  opinion  the  plaintiff  cannot  es- 
tablish that  there  was  such  a  warranty  as 
that  on  which  he  must  rely,  and  the  de- 
fendants are,  as  regards  this  part  of  the 
claim,  entitled  to  have  the  judgment  re- 
vei^sed. 

Appeal  aUotoed, 


Solicitors— Lumley  &    Lnmley,  for  plaintiff; 
Ashurst  &  Co.,  for  defendants. 
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[IN  THE  COURT  OF  APPEAL.] 
1881.  1  HATWOOD  V.  THE  BRUNSWICK 

Nov.  28,  29.   >    PEBMAKENT  BENEFIT  BUILD- 
Dec.  3.        J     INO  SOCIETY.* 

Covenant — Aim^fnment — Covenant  not 
running  toiih  the  Land — Liahility  of  As- 
signee with  Notice — Affirmative  and  Re- 
strictive Covenants, 

Land  was  granted  to  «/.  in  fee  subject  to 
a  rent-charge,  Tlie  grantee  covenanted  for 
himself,  his  heirs,  executors  and  adminis- 
trators,  thai  he,  his  heirs  or  assigns,  wovM 
pay  the  rent,  would  erect  buildings  on  the 
land,  and  would  thereafter,  keep  them  in 
repair.  The  grantor  afterwards  assigned 
the  rent-charge  with  the  benefit  of  all 
covenants  to  the  plaintiff,  and  tfie  land 
and  buildings  which  had  been  erected  came 
by  assignment  to  A,,  who  mortgaged  them, 
subject  to  the  covenants,  to  the  defendants, 
who  afterwards  entered  into  possession. 

In  an  action  on  the  covenant  to  repair, — 

Held,  that  the  defendants  toere  not  liable, 
that  the  covenant  did  not  run  vnth  the 
land,  that  it  teas  a  collateral  affirmative 
covenant,  and  did  not  impose  a  burden  on 
the  land,  so  that  the  defendants  could  not, 
as  assigyiees  tcith  notice,  be  compelled  to 
perform  it, 

Cooke  V,  Chilcott  (Law  Rep.  3  Ob.  D. 
694)  questioned. 

Appeal  from  the  judgment  of  Stephen, 
J.y  on  farther  consideration. 

Action  for  rent  and  for  breach  of  cove- 
nant to  repair,  and  for  an  injunction 
restraining  the  defendants  from  further 
breaches  of  the  covenant,  and  to  compel 
them  specifically  to  perform  the  covenant. 

At  the  trial  before  Stephen,  J.,  it  ap- 
peared that  by  an  indenture  made  in  1866 
between  Charles  Jackson  and  Edward 
Jackson  ''in  consideration  of  the  yearly 
rent  hereby  limited  in  use,  and  the  cove- 
nants and  provisions  hereinafter  contained 
on  the  part  of  the  said  Edward  Jackson, 
his  heirs  and  assigns,  to  be  performed  and 
observed,  he  the  said  Charles  Jackson  doth 
hereby  grant  and  convey  unto  the  said 
Edward  Jackson,  his  heirs  and  assigns  " 
a  plot  of  land,  to  hold  the  same  "  unto  the 
said  Edward  Jackson  and  hia  heirs,''  to 

*  Qmtm  Brett,  L.J. ;  Cotton,  L.J. ;  and  Lind- 
lej,  L.  J. 
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the  use  that  Charles  Jackson,  his  heira 
and  assigns,  should  receive  a  yearly  rent  of 
11/.  out  of  the  lands ;  and  Edward  Jackson 
covenanted  "  for  himself,  liis  heirs,  execu- 
tors and  administrators,"  with  Charles 
Jackson,  his  heirs  and  assigns,  that  he, 
Edward  Jackson,  his  heirs  or  assigii.s, 
would  pay  unto  Charles  Jackson,  his  heiro 
and  assigns,  the  said  rent,  and  would  erect 
on  the  l£^d  within  two  years,  and  thereafter 
keep  in  good  repair,  bmldings  of  the  annual 
letting  value  of  double  tlie  rent-charge  by 
the  indenture  limited. 

The  buildings  were  duly  erected.  In 
1867,  Charles  Jackson  sold  the  above- 
mentioned  chief  rent  and  all  powers  and 
remedies  in  respect  thereof,  with  the  bene- 
fit of  the  covenants  contained  in  the  inden- 
ture of  1866,  to  the  plaintiff,  and  the  plain- 
tifif  received  the  rent  accordingly.  Edward 
Jackson  afterwards  assigned  the  land  and 
buildings,  and  after  divers  mesne  assign- 
ments they  passed  to  W.  McAndrew  and 
were  by  him  assigned  by  way  of  mortgage, 
subject  to  the  rent-charge  and  covenants, 
to  the  trustees  of  the  Brunswick  Benefit 
Building  Society,  the  present  defendants. 
In  1874,  the  Brunswick  Benefit  Society 
was  incorporated,  and  McAndrew  having 
made  default,  the  society  entered  into 
possession,  and  paid  the  rent  to  the 
plaintiff  ft'om  time  to  time.  In  1880 
the  defendants  ceased  to  pay  the  rent, 
and  allowed  the  buildings  to  fall  into  a 
bad  state  of  repair. 

The  plaintiff  then  brought  this  action. 
The  amount  of  the  rent  was  paid  into 
Court. 

Stephen,  J.,  on  further  consideration, 
gave  judgment  for  the  plaintiff,  holding 
that,  although  the  covenant  did  not  run 
with  the  land  at  law,  yet  the  defendants,  as 
mortgagees  in  possession  with  notice,  were 
bound  to  perform  the  covenants  of  the  in- 
denture of  1866. 

The  defendants  appealed. 

Ambrose,  Q.C,  (with  him  Crompton),  for 
the  appellants. — The  benefit  of  a  covenant 
to  repair  does  not  run  at  law  with  the  land, 
80  that  no  liability  is  thereby  imposed  on  the 
defendants ;  and  it  is  not  within  the  second 
rule  in  Spencer^ s  Case  (1 ),  for  the  covenantee 

(1)  1  Smith  L.C.  (ed.  8),fi8. 
L 
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had  not  the  land  at  the  time  of  the  making 
of  the  covenant  (2) — Webb  v.  Russell  (3), 
Stokes  V.  Eussell  (4),  Mihies  v.  Brancfi  (5). 

[Brett,  L.J.,  referred  to  Randall  v. 
Righy  (6).] 

The  remedy  for  rent  was  then  not  by  an 
action  on  covenant,  but  the  abolition  of 
real  actions  has  altered  this  (7) — WhUaker 
V.  Forbes  (8),  Tlwmas  v.  Sylvester  (9). 
So  here  the  plaintiff  can  sue  for  rent,  but 
he  cannot  sue  the  defendants  on  the  cove- 
nant to  repair. 

i Brett,  L.  J.,  referred  to  RiddsU  v.  Rid- 
'  (10).] 

But  here  the  action  is  not  brought  in 
the  name  of  the  covenantee.  Secondly, 
the  burden  of  covenants  will  not  run  with 
freehold  land — Spencer^s  Case  (11),  Breuh 
ster  V.  Kitchell  (12),  Keppell  v.  Bailey 
(13).  The  result  of  these  cases  is  that  the 
burden  of  a  covenant  will  not  run  with 
the  land  except  in  the  case  of  landlord  and 
tenant.  TuUc  v.  Moxhay  (14)  applies 
only  to  restrictive  prohibitory  covenants. 
In  Wilson  v.  Hart  (15)  the  covenant  was 
held  not  to  run  with  the  land,  but  the 
defendant  was  held  affected  with  notice  in 
equity  of  the  restrictive  covenant  in  that 
ease.  Cooke  v.  ChUcoit  (16)  contains 
dicta  which  are  adverse  to  the  defendants, 
but  they  were  not  necessaiy  to  the  decision, 
for  the  facts  of  the  case  shew  that  an  ease- 
ment had  been  created,  and  that  the  de- 
fendant had  acknowledged  his  liability; 
and  it  was  on  this  last  point  alone  that  the 
decision  of  the  Court  of  Appeal  was  given. 

Lumley  v.  Wa^ntr  (17)  puts  the  distinc- 

(2)  1  Smith  L.C.  at  p.  90. 

(3)  8  Term  Rep.  893. 

(4)  Ibid.  678. 
(6)  6  M.  &  8.  411. 

(6)  4  Mee.  ft  W.  ISO ;  7  Law  J.  Bep.  Exch. 
240. 

(7)  3  &  4  Will.  4.  c.  27.  s.  36. 

(8)  45  Law  J.  Rep.  C.P.  140;  Law  Rep.  1 
C.P.  D.  61. 

(9)  42  Law  J.  Rep.  Q.B.  237 ;  Law  Rep.  8 
Q.B.  368. 

(10)  7  Sim.  529. 

(11)  1  Smith  L.C.  (ed.7),  82. 

(12)  Ld.  Raym.  318;  12  Mod.  166;  Holt,  175, 
669 

(13)  2  Myl.  &  K.  617. 

(14)  2  Ph.  774. 

(15)  35  Law  J.  Rep.  dhanc.  569;  Law  Rep.  1 
Ch.  App.  463. 

(16)  Law  Rep.  8  Gh.  D.  694. 

(17)  1  Be  Qex,  M.  k  G.  604. 


tion  clearly,  and  shews  that  the  Court 
will  not  attempt  to  enforce  the  execution 
of  affirmative  covenants  (18).  The  doc- 
trine is  based  upon  notice,  and  an  under- 
lessee  must  use  land  occupied  by  him 
according  to  all  the  restrictive  covenants  of 
which  he  has  notice  ;  and  an  assignee  with 
notice  is  liable,  as  he  has  privity  of  estate. 
Moore  v.  Chreg  (19)  and  Cox  v.  Bishop 
(20)  shew  that  an  equitable  assignee  is 
not  liable  to  perform  the  covenants  as 
though  he  were  assignee  at  law,  and  the 
defendants  here  are  only  mortgagees. 

[Cotton,  L.  J. — The  defendimts  have  the 
legal  estate.  Bkett,  L.  J. — ^The  Court  of 
equity  used  not  to  grant  a  mandatoiy  in- 
junction, but  now  all  Courts  do.  Does  not 
that  destroy  the  distinction  on  which  the 
defendants  rely  1] 

The  doctrine  remains  unchanged.  There 
is  no  evidence  that  the  defendajits  are  in 
possession ;  the  mortgagor  never  divested 
liimself  of  the  full  estate. 

Thirdly.  The  conduct  of  the  defendants 
in  taking  this  security  was  ultra  vires. 
The  trustees  of  a  building  society  have  no 
power  to  accept  a  security  involving  such 
a  liability  as  this ;  and  although  the  trustees 
may  be  personally  liable,  still  the  society 
cannot  be  liable,  for  section  27  of  37  & 
38  Vict.  c.  42,  which  vests  in  such  a  so- 
ciety as  this  on  its  incorporation  **  all  rights 
of  action  and  other  rights,  and  all  estates 
and  interests  in  real  and  personal  estate 
whatsoever  now  belonging  to  or  held  in 
trust  for  any  society,"  would  not  transfer 
such  a  liability  as  this  to  the  society. 

Addison^  Q,C.,  and  R.  If.  Collins,  for  the 
plaintiff. — ^It  is  submitted  that  the  defen- 
dants are  legal  mortgagees  in  possession. 

[Brett,  L.J. — The  Court  does  not  re- 
quire argument  to  shew  that  the  defendants 
are  legal  mortgagees ;  but  is  there  evidence 
that  they  were  in  possession  1] 

Of  the  three  receipts,  one  is  headed  the 
Brunswick  Building  Society,  "  mortgagees 
in  possession,"  all  the  rents  were  paid  by 
them,  there  was  an  attornment  clause  and 
the  premises  were  empty;  the  defendants 
also  put  the  premises  up  for  sale  with  con- 
ditions  which  would  imply   they  could 

(18)  1  De  Gez,  M.  k  Q.  at  p.  617. 

(19)  2  Phil.  717. 

(20)  26  Law  J.  Rep;  Chanc.  889 ;  8  De  Gez, 
M.  &  Q.  815. 
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give  poeaestdon.     If  they  were  in  posses- 
sioiiy  then  they  are  liable,  for  anyone  who 
takes  land  with  notice  of  a  contract  affect- 
ing that  land  is  liable  to  perform  that  oon- 
txact  \  and  this  principle  is  not  limited  to 
restrictive  ooveuants,  for  he   who  takes 
the  benefit  must  take  the  bui*den  also. 
The  Court    can    order  affirmative  cove- 
nants   to  be  performed  and    can    order 
repairs  to  be  done-— J/br2(znd  v.  Cook  (21), 
2%e  WolverhampUm  Railway  Comjxiny  v. 
The  Londim  and  North  Western  Railway 
Company  (22),   Wilson  v.    2%«   Furness 
Railway   Company  (23),   Storer  v.    The 
Great    Western  Railway   Company  (24), 
Lane  v.  Newdegate  (25),  Trdk  v.  Moxhay 
Q4).     Moore  v.   Greg  (19)  and   Cox  v. 
bishop  (20)  do  not  apply,  because  in  the 
latter  case  the  question  was  as  to  equitable 
assignees  who  were  in  possession  without 
any  title.    There  was  a  question  as  to  whe- 
ther they  were  tenants,  and  no  question  as 
to  the  distinction  between  different  kinds 
of  covenants.  In  Cooke  v.  Chilcott  (16)  it  is 
said  that  the  defendant  admitted  his  lia- 
Inlity ;  but  he  withdrew  that  admission,  and 
the  case  is  therefore  in  favour  of  the  plain* 
tiff.     Moreover,  here  the  defendants  have 
admitted  their  liability  by  pajring  rent.  The 
defendants  here  had  notice  of  this  burden ; 
they  are  therefore  bound — De  Mattos  v. 
Gibson  (26),  Luker  v.  Dennis  (27),  Greaves 
v.  TqfiM  (28),  Daniel  v.  Stepney  (29)  and 
Aspden  v.  Seddon  (30).    But  this  covenant 
runs  with  the  land  at  law.     MUnes  v. 
Brands  (5)  is  adverse  to  this  contention ; 
but  that  decision  cannot  be  supported,  for 
a  covenant  of  this  kind  may  run  with  a 
rent-chaigey  and  there  is  no  difference  be- 
tween this  rent  and  any  other  &*ent.     This 

(21)  32  Law  J.  Bep.  Cbanc  825 ;  Law  Rep. 

6  Eq.  252. 

(22)  43  Iaw  J.  Rep.  Chanc.  131 ;  Law  Rep. 
16  Kq.  483. 

(23)  39  Law  J.  Bep.  Chanc.  19 ;   Law  Rep. 

9  Eq.  28. 

(24)  2  YoD.  k  C.  48. 

(26)  10  Ves.  192. 
(2«)  4  De  Gez  &  J.  276. 

(27)  47  Law  J.  Rep.  Chanc.  174 ;  Law  Rep. 

7  Ch.  D.  227. 

(28)  50  Law  J.  Rep.  Chanc.  118 ;  Law  Rep. 
14  Ch.  D.  363. 

(29)  Law  Rep.  9  Exch.  185. 

(30)  44  Law  J.  Rep.  Chanc.  359 ;  Law  liep. 

10  Ch.  App.  394 ;  46  Law  J.  Rep.  Exch.  353 ; 
Law  Bep.  1  Ex.  D.  496. 
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covenant  relates  sufficiently  to  rent.  A 
covenant  may  run  with  tithes — Bally  v. 
WeUs  (31) ;  privity  of  estate  is  not  neces- 
.sary  to  enable  a  covenant  to  run  with  the 
land — Cooke  v.  Chilcott  (16),  Morlaiul  v. 
Cook  (21)  and  Western  v.  McDermott  (32). 

Anwrosej  in  reply. — 

[Bebtt,  L.J. — The  question  is  whether 
the  judgment  can  be  supported  on  the 
equity  doctrine.  We  do  not  require  any  fur- 
ther argument  on  the  question  whether  the 
covenant  runs  with  the  land  at  law.] 

Daniel  v.  Stepney  (29)  was  a  case  of 
landlord  and  tenant.  A  power  of  distress 
was  reserved  by  the  lease;  the  right,  there- 
fore, was  valid  at  law — ^there  was  no  need 
to  resort  to  any  equitable  doctrine;  and 
that  case  is  not  adverse  to  the  contention 
of  the  appellants.  Aspden  v.  Seddon  (30) 
was  also  a  plain  case  at  law :  it  was  a  case 
of  a  limited  grant,  with  a  proviso  for 
compensation ;  and  it  will  be  found  that 
the  cases  relied  on  by  the  respondents  are, 
as  a  rule,  cases  of  actions  brought,  not 
against  an  assignee,  but  against  an  original 
contractor.  Cooke  v.  Chilcott  (16)  is  the 
only  case  which  extends  the  doctrine  of 
Tulk  v.  Moxhay  (14)  beyond  restrictive 
covenants,  and  this  Court  will  not  follow 
that  part  of  the  Vice-Chancellor's  judgment. 

Brett,  L.J. — I  am  of  opinion  that  this 
appeal  muiit  be  allowed.    In  the  first  place 

1  would  say  that  I  am  clearly  of  opinion 
that  this  action  would  not  be  maintainable 
at  common  law.  I  think  it  is  obvious 
that  the  covenant  could  not  run  with  the 
rent.  The  case  of  MUnes  v.  Branch  (5) 
has  been  criticised  by  Lord  St.  Leonards ; 
but  I  think  it  has  always  been  accepted  lis 
deciding  that  a  covenant  cannot  run  with 
rent,  and  I  am  of  opinion  that  the  cove- 
nant in  this  case  is  a  collateral  covenant 
and  cannot  run  with  the  land,  so  that  it 
would  not  support  an  action  at  common 
law. 

The  case,  then,  is  reduced  to  the  ques- 
tion whether  the  judgment  canbe8uppoi*ted 
on  the  equitable  doctrine  which  has  been 
so  much  discussed.  That  doctrine  was 
brought  to  a  focus  and  fully  declared  in 
Tvik  V.  Modiay  (14),  so  that  that  is  a 

(31)  3  Wils.  26  ;  Wilmot,  341. 

(32)  36  Law  J.  Rep.  Chanc.  76 ;   Law  Rep. 

2  Ch.  App.  7i. 
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leading  case  on  the  subject.  It  seems  to 
me  that  that  case  decided  that  an  as- 
signee of  property  taking  property  with 
notice  of  a  covenant  of  a  cei*tain  class,  is 
bound  by  reason  of  the  notice  in  such  a 
way  that  a  Court  of  equity  will  oblige  him 
to  observe  the  covenant. 

The  question  is,  What  are  the  covenants 
which  a  Court  of  equity  will  enforce  1  It 
says  that  if  a  pei*8on  takes  a  land  as  an 
assignee  with  notice^  to  which  land  covenants 
of  a  i*estrictive  natui*e  are  attached,  the 
Court  will  enforce  as  against  the  land  tho  -e 
i-estnctive  covenants.  It  may  be,  but  it  is 
not  necessary  to  decide  it,  that  a  Court  of 
etjuity  would  go  further,  and  would  enfoi-ce 
upon  an  assignee  with  notice  such  a  cove- 
nant as  would  be  a  burden  on  the  land  and 
of  such  a  nature  that  it  could  be  enforced 
against  the  land.  It  is  not,  as  I  think, 
necessaiy  to  decide  this  p>oint  now. 

It  is  obvious  that  the  covenant  in  this  case 
is  not  a  covenant  of  a  restrictive  nature — 
not  a  covenant  imposing  a  burden  on  the  land 
which  could  be  enforced  against  the  land — 
80  that  this  covenant  does  not  come  within 
either  of  the  two  propositions  which  I  have 
enunciated,  and  therefore  that  this  b  not 
such  a  covenant  as  a  Court  of  equity  would 
enforce.  It  is  admitted  that  no  case  has 
ever  gone  beyond  the  class  of  covenants  to 
which  I  have  referred,  and  yet  some  sueh 
cases  must  have  occurred 

The  strongest  argument  for  the  respon- 
dent seemed  to  me  to  be  this  :  it  was  said 
that  the  reason  why  Coui*t8  of  equity  have 
not    gone    further    was    that    to    do  so 
would  have  involved  the  making  a  man- 
datory injunction  to  do  a  particular  thing, 
whereas  Courts  of  equity  did  not,  until 
I'ecent  times,  make  such  injunctions;  and 
that,  as  that  restriction  is  no  longer  in 
force,  the  jurisdiction  of  the  Court  can 
embrace  all  kinds  of  covenants ;  and  that, 
the  difficulty  as  to  the  form  being  gone,  a 
Court  of  equity  would  now  enforce  such  a 
covenant  as  this.     I  am,  however,  of  opi- 
nion that  if  we  were  to  enlarge  the  equity 
doctrine  beyond  that  which  is  laid  down 
in  TuUg  v.  Moxhaij  (14),  we  should  not  be 
enforcing  an  equity  which  is  recogmaed 
and  acknowledged,   but  that  we  should 
ere  ite  a  new  equity,  and  do  that  which  we 
have  no  power  to  do.     It  appears  to  me 
th^t  L^rd  Cottenham  and  the  Maste**  of 


the  Rolls  both  confined  the  application  of 
the  equitable  doctrine  to  cases  of  restric- 
tive covenants,  and  possibly  to  csises  of 
covenants  imposing  a  burden  on  the  land 
which  could  be  enforced  against  the  land, 
as  I  have  already  explained  that  in  Cox 
V.  Bishop  (20)  the  Court  refused  to  re- 
cognise any  such  doctrine  as  that  for 
which  the  i-espondent  contends,  and  that 
we  should  be  overruling  Cox  v.  Bishop 
(20)  if  we  were  to  disallow  this  appeal. 
Then  it  is  argued  by  the  respondent 
that  we  must  overrule  the  judgment  of 
Vice-chancellor  Malins  in  the  case  of  Cooke 
V.  Chilcott  (16).  Speaking  for  myself,  I 
may  say  that  I  should  be  unwilling  to 
overrule  any  considered  judgment  of  that 
leai*ned  Judge ;  but  it  appears  to  me  that 
the  Yice-Chancellov  decided  that  case  on  the 
ground  that  the  covenant  there  did  ran  with 
the  land,  and  did  not  base  his  decision  on 
the  proposition  now  contended  for  by  the 
respondents.  I  confess  that  I  do  not  think 
the  covenant  in  that  case  did  run  with  the 
land,  and  therefore  one  must  consider  the 
other  part  of  the  judgment  of  the  Vice- 
Chancellor,  and  if  the  Vice-Chanoellor  held 
that  a  Court  of  equity  will  enforce  a 
collateral  covenant  which  does  not  bind 
the  land,  and  if  he  decided  that  an  assignee 
of  the  land  will  in  such  a  case  be  bound, 
then  I  must  say  that  I  think  his  judgment 
went  beyond  the  recognised  doctrine  of 
equity.  The  judgment  of  the  Court  of 
AppcMsJ  was  given  on  an  admission  made  by 
the  defendant,  so  that  there  was  no  decision 
on  the  question  of  law,  and  it  does  not  afford 
us  any  further  assistajice.  I  am  of  opinion 
that  the  judgment  of  Mr.  Justice  Stephen 
cannot  be  supported,  and  that  this  appli- 
cation  must  be  allowed  on  the  ground  that 
this  is  a  collateral  covenant ;  that  it  is  not 
a  restrictive  covenant ;  and  therefore  that 
the  defendants  are  not  bound  by  it,  even 
though  they  had  notice  of  it. 

Cotton,  L.J. — ^The  first  question  is, 
whether  the  plaintiff  has  any  right  of  action 
at  common  law.  I  am  of  opinion  that  he 
has  not.  For  a  covenant  to  run  with  the 
land  it  is  necessary  that  it  should  affdct 
the  land,  dj  benefit  to  the  land  or  affect 
the  rent  issuing  out  of  the  land.  Now 
this  covenant  does  not  affect  the  rent  issu- 
ing out  of  the  huid — ^it  is  only  a  covenant 
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to  €lo  something  which  shall  be  an  im- 
provement to  the  land,  so  that  it  is  not  a 
oovenant  within  the  second  resolution  in 
Spencer* 8  Ccue  (1).  It  is  unnecessary  to 
consider  whether  it  is  a  covenant  the 
burden  of  which  i*uns  with  the  land,  al- 
though I  am  not  inclined  to  favour  that 
view ;  but  it  is  clear,  I  think,  that  at  com- 
mon law  this  covenant  would  not  run  with 
the  rent. 

Has,  then,  the  owner  of  the  rent  any 
remedy  at  equity  9  I  think  he  has  not,  and 
that  this  is  not  a  covenant  which  equity 
would  enforce  against  the  possessor  of  the 
land,  on  the  ground  that  he  had  taken  the 
land  with  notice  of  the  covenant. 

If  we  consider  the  examples  which  we 
find  in  the  cases  which  have  been  reported, 
we  find  that,  however  minute  the  interest 
of  the  person  in  possession  was,  still  a 
covenant  which  can  be  enforced  will  be  en- 
forced against  a  person  in  possession ;  but 
stQl,  with  the  exception  of  the  case  of  Cooke 
V.  ChileoU  (16),  the  covenants  which  have 
been  refened  to  are  all  restrictive  cove- 
nants. 

It  is  not  necessary  to  refer  to  any  case 
earlier  than  Ttdk  v.  Moxhay  (14).  In 
that  case  Lord  Oottenham  says, "  That  this 
Court  has  jurisdiction  to  enforce  a  contract 
between  the  owner  of  the  land  and  his 
neighbour  purchasing  a  part  of  it,  that  the 
latter  shall  either  use  or  abstain  from  using 
the  land  purchased  in  a  particular  way,  is 
what  I  never  knew  disputed.''  The  ex- 
pression is  ''use  or  abstain  from  using;" 
but  in  that  case  it  was  held  that  the  ex- 
pressed covenant  implied  another  covenant, 
and  what  was  done  there  was  to  grant  an 
injunction  restraining  the  defendant  from 
using  the  land  in  any  way  which  would  be 
inconsistent  with  the  affirmative  covenant 
into  which  he  had  entered.  The  covenant 
was  indeed  affirmative,  but  the  Ck)urt  de- 
rived from  it  a  negative  covenant,  which 
it  enforced  by  the  injunction.  Lord  Ck>t- 
tenham  further  said  (at  p.  778),  ''If  an 
equity  is  attached  to  the  property  by  the 
owner,  no  one  purchasing  with  notice  of 
that  equity  can  stand  in  a  different  situa- 
tion from  the  party  from  whom  he  pur- 
chased." That  appears  to  me  to  lay  down 
the  real  principle,  and  Courts  of  equity 
have  never  gone  beyond  granting  an  in- 
junction restraining  an  owner  with  notice 
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of  a  restrictive  covenant  from  using  the 
land  in  any  way  inconsistent  with  the 
covenant. 

There  is,  then,  nothing  in  the  doctrine 
of  the  Coui*ts  of  equity  which  supports  the 
judgment  in  this  case,  unless  it  be  found  in 
the  case  of  Cooke  v.  ChilcoU  ( 1 6).  The  Vice- 
Chancellor  considered  that  the  covenant  in 
that  case  ran  with  the  land,  and  the  judg- 
ment can  be  explained  on  that  ground.  It 
appears  he  also  thought  the  case  was  with- 
in the  decision  in  Ttdk  v.  Moxhay  (14), 
but  in  that  view  I  am  unable  to  concur. 
The  Court  of  Appeal  gave  their  judgment 
in  Cooke  v.  ChilcoU  (16)  on  an  admission, 
and  not  on  the  groimd  on  which  the  Vice- 
Chancellor  decided  the  case.  In  the  present 
case  Mr.  Justice  Stephen  thought  he  was 
bound  by  Cooke  v.  ChilcoU  (16),  but  we 
aro  not  so  bound,  and  we  ought  not  to 
follow  it  if  we  cannot  agree  with  it.  It 
may  be  said  that  there  are  expressions  of 
the  Master  of  the  Rolls  in  Morland  v. 
Cook  (21)  which  tell  in  favour  of  the 
respondent,  but  there  there  was  a  common 
law  liability  on  the  defendants  to  contri- 
bute to  the  support  of  the  sea  wall,  and 
therefore  a  right  in  the  plaintiff  to  enforce 
a  contribution.  On  the  other  hand,  in 
Cox  V.  Bisliop  (20)  it  was  held  that  the 
equitable  assignees  of  a  lease  of  a  mine  were 
not  liable  in  equity  to  pay  ront,  or  bound 
by  a  covenant  to  work  the  mine  in  a  parti- 
cular way,  so  that  the  covenants  of  the 
original  lease  could  not  be  enforced  against 
them. 

In  Daniel  v.  Stepney  (29)  there  was  a 
reservation  by  the  owner  of  the  land  de- 
mised of  a  power  of  distress  for  the  rent  on 
land  not  the  subject  of  the  demise,  and 
it  was  held  to  bind  assignees  with  notice. 
No  doubt  the  Court  of  Exchequer  Chamber 
rolled  on  the  notice,  but  the  decision  is 
within  the  principle  of  a  covenant  affect- 
ing the  ront  to  which  I  have  already 
roferred.  The  only  p>oints  in  Aapden 
V.  Seddon  (30)  which  aid  the  respon- 
dent aro  found  in  the  judgment  of  Baron 
Bramwell.  They  are  of  course  to  be  con- 
sidered with  respect,  but  they  do  not  form 
the  ground  of  his  decision,  nor  wero  they 
necessary  to  it ;  and  if  reference  be  made  to 
the  same  case  before  the  Court  of  Appeal, 
both  in  Chancery  and  here,  it  will  be 
found  that  there  was  in  that  case  only 
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a  limited  right  to  work  the  mine,  subject 
to  paying  compensation  in  certain  events. 
I  agree  therefore  that  this  appeal  must 
be  allowed,  for  that  there  is  no  equitable 
doctrine  which  enables  us  to  enforce  this 
covenant  to  repair  these  buildings  against 
these  defecdants  as  mortgagees  in  posses- 
sion of  this  land. 

LiNDLEY,  L.J. — The  question  is  whether 
these  defendants  (whom  I  will  assume  to 
be  moHgagees  in  possession)  are  bound  to 
repair  certain  buildings.  The  obligation  is 
said  to  be  imposed  by  reason  of  their 
having  taken  certain  land  with  notice  of  a 
covenant.  It  would  seem  that  the  covenant 
was  insei*ted  in  the  deed  as  a  further 
secuiity  for  the  rent  which  the  grantor 
I'eserved  out  of  the  land.  The  action  is 
substantially  brought,  not  for  rent,  but  for 
non- performance  of  the  covenant,  and  Mr. 
Justice  Stephen  considered  that  he  was 
bound  by  the  principle  of  TuUc  v.  Moxliay 
(14)  and  Cooke  v.  Chilcott  (16)  to  give  judg- 
ment for  the  plaintififand  against  the  defen- 
dants. Now  it  is  clear  that  the  defendants 
could  not  be  hit  on  the  covenant  itself  by 
any  circuity  of  action,  for  the  defen- 
dants never  covenanted  with  the  plaintiff, 
and  there  was  no  privity  between  them ; 
the  defendants  took  as  mortgagees.  The 
question  then  is,  Are  the  defendants  liable 
at  law ;  and  does  this  covenant  run  with 
the  land  1  We  are  all  of  opinion  that  it 
does  not.  I  do  not  think  that  MUnes  v. 
Branch  (5)  and  Randall  v.  Riyby  (6)  ar« 
very  closely  in  point,  for  in  the  former 
case  the  plaintiff  was  not  the  assignee  of 
the  rent,  and  in  the  latter  case  the  ques- 
tion was  a  technical  one  as  to  whether  the 
action  should  be  in  debt  or  in  covenant ; 
there  was  no  question  as  to  whether  the 
covenant  ran  with  the  rent.  With  regard 
to  the  question  whether  the  biirden  of  the 
covenant  nms  with  the  land  in  the  case 
now  before  the  Court,  I  think  the  case  is 
still  clearer,  and  that  the  butxlen  does  not 
so  run.  It  m  ust  be  remembei'^  that  this  is 
not  a  case  of  landlord  and  tenant,  but  a 
case  between^  the  grantee  of  a  rent  ri*8erved 
and  the  owner  of  the  land  out  of  which  that 
rent  issues. 

There  remains  the  question  whether 
there  is  any  doctrine  of  equity  by  which 
these  defendants  must  be  held  liable  to  the 


plaintiff.  The  doctrine  is  laid  down  in 
Ttdk  V.  Moxhay  (14)  and  Cox  v.  Bishop 
(20),  and  both  those  cases  are  different 
from  the  present.  The  former  case  shews 
that  if  a  person  buys  land  with  notice  of  a 
i-estrictive  covenant,  he  will  be  bound  to 
perform  it.  Now  restrictive  covenants  are 
those  which,  so  far  as  they  are  enforced,  can 
be  observed  without  expenditure  of  money 
or  outlay.  In  such  a  case  such  a  covenant 
will  be  enforced  even  against  a  tenant  from 
year  to  year,  as  is  manifest  from  Wilson  v. 
Hart  (15) ;  but  with  the  exception  oi  Cooke 
V.  Chilcott{\^)  there  is  no  authority  to  shew 
that  the  Court  of  equity  has  ever  extended 
the  dodirine  of  TuUc  v.  Moxlmy  (14)  so  as 
to  enforce  anything  more  than  abstention. 
I  think  that  the  facts  of  Cooke  v.  Chilcott 
(16)  dLstinguLsh  it  from  the  present  case, 
and  the  Vioe-Chancellor  held  that  there 
the  covenant  ran  with  the  land ;  but  I  think 
that  that  case  may  be  left  untouched  by 
our  judgment  in  this  case,  on  the  ground 
that  the  detailed  facts  distinguish  it  from 
the  &cts  of  this  case.  I  agree  that  this 
appeal  must  be  allowed,  and  that  this 
attempt  by  the  plaintiffs  to  extend  the 
doctrine  of  TuUc  v.  Moxhay  (14)  cannot 
be  held  to  be  consistent  with  the  principles 
laid  down  in  that  case. 

Appeal  cUlowed,     JudgmetU  for  iiuc 
defendants. 


Solicitors — Chester  &  Co.,  agents  for  Gardner, 
Manchester,  for  plaintiff;  Le  Bicbe  &  Son» 
agents  for  Stead,  Manchester,  for  defendants. 
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[For  the  repout  of  the  above  case,  see 
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Charging  of  Stock — Statutes  1  <£r  2  Vict, 
c.  110.  8.U,and  3  <^  4  Vict.  c.  82.  «.  1— 
FwfuU  held  upon  Trust  for  Debtor  and 
Others — Limitation  over  upon  Attempt  to 
charge  or  aliene  Trust  Fund, 

A  charging  order  can  be  made  under 
I  d:  2  Viet,  c,  110,  upon  stocks,  d'c,  stand- 
ing in  the  name  of  trustees  for  the  debtor 
and  other  persons^  the  words  "  in  trust 
for  him"  including  the  case  of  divided 
funds, 

A  testator  bequeathed  her  personal  pro- 
perty, induding  certain  Bank  of  Fngland 
stock  to  trustees,  in  trust  as  to  one  moiety 
thereof  for  her  niece,  and  as  to  the  remain- 
ing moiety  upon  trust  to  pay  the  annual 
income  thereof  to  her  nephew,  the  judgment 
debtor,  so  long  as  he  should  continue  en- 
titled to  receive  the  same,  for  his  personal 
use  and  benefit,  or  until  he  should  charge 
or  aliene  the  same,  or  attempt  to  charge  or 
aliene  the  same,  with  a  gift  over,  upon  the 
determination  of  the  preceding  trust,  in 
favour  of  the  judgment  debtor* s  wife  for 
life,  and  afterwards  of  his  children  who 
should  attain  the  age  of  twenty-one  years. 
There  was  an  ultimate  remainder  in  favour 
of  the  judgment  debtor  absolutely  in  the 
event  of  there  being  no  children  who  at- 
tained a  vested  interest  under  tlie  testatw^s 
foill: — 

Held,  that  an  order  could  properly  be 
made  under  the  2>rovision8  of  1  (6  2  Vict, 
c,  110,  and  3  <fc  4  Vict,  c,  82,  charging  the 
judgment  debtor's  interest  in  dividends 
which  had  accrued  due,  and  also  his  con- 
tingent interest,  which  was  quite  indepen- 
dent of  the  forfeiture  clause. 

This  was  a  motioxi  by  way  of  appeal 
from  an  order  made  by  Mathew,  J.,  at 
chambers,  directing  that  the  judgment 
debtor^s  interest  in  one-half  undivided 
share  of  the  dividends  payable  on  a  sum 
of  2,577/.  is,  3d.  Bank  of  England  stock, 
standing  in  the  name  of  three  trustees, 
should  stand  charged  with  the  payment 
of  the  moneys  due  on  a  judgment  debt. 

It  appeared  that  the  juc^gment  debtor's 
interest  in  the  above  stock  was  derived 
under  his  aunt's  will,  who  bequeathed  her 


personal  property,  including  a  sum  of 
2,577/.  is,  3d,  Bank  of  England  stock, 
to  three  trustees  upon  trust  as  to  a  moiety 
thereof  for  her  niece,  as  to  the  remaining 
moiety  thereof  upon  trust  to  pay  the 
annual  income  thereof  to  her  nephew,  the 
judgment  debtor,  ''so  long  as  he  shall 
continue  entitled  to  receive  the  same,  for 
his  personal  and  exclusive  use  and  benefit, 
free  from  control,  ...  or  until  he  shall 
aliene,  charge  or  encumber,  or  attempt 
to  aliene,  charge  or  encumber  the  same ; " 
and  upon  the  determination  of  the  pre- 
ceding trust  in  the  judgment  debtor's  life- 
time there  were  limitations  over  in  favour 
of  the  judgment  debtor's  wife  and  his 
children  who  should  attain  the  age  of 
twenty-one,  with  an  ultimate  remainder  in 
favour  of  the  judgment  debtor  absolutely, 
in  the  event  of  there  being  no  children,  or 
none  of  them  living  to  attain  a  vested 
interest. 

It  appeared  that  on  the  10th  of  October, 
1881,  being  the  date  when  the  charging 
order  was  made,  there  was  a  dividend 
which  had  accrued  due  upon  the  stock  in 
question,  but  which  had  not  been  received 
by  the  trustees. 

Tindal  Atkinson,  for  the  appellant. — 
The  charging  order  is  bad  on  two  grounds — 
first,  because  by  the  terms  of  the  will  the 
defendant  cannot  anticipate  the  fund,  and 
secondly,  the  terms  of  the  statute  under 
which  the  order  purports  to  have  been 
made  are  not  applicable  to  the  defendant's 
interest  (1).  It  is  only  where  stock  stands 

( 1 )  By  1  &  2  Vict .  c.  1 10.  s.  14,  it  is  enacted  that 
<*if  any  person  against  whom  any  judgment 
shall  have  been  entered  op  in  any  of  her  Majesty's 
superior  Courts  at  Westminster  shall  have  any 
Government  stock,  funds  or  annuities,  or  any 
stock  or  shares  of  or  in  any  public  company  in 
England  (whether  incorporated  or  not),  standing 
in  his  name  in  his  own  right,  or  in  the  name  of 
any  person  in  trust  for  him,  it  shall  be  lawful  for 
a  Judge  of  one  of  the  superior  Courts,  on  the  ap- 
plication of  any  judgment  creditor,  to  order  that 
such  stock,  funds,  annuities  or  shares,  or  such 
of  them,  or  such  part  thereof  respectively  as  he 
shall  think  fit,  shall  stand  charged  with  the 
payment  of  the  amount  for  which  judgment  shall 
have  been  so  recovered,  and  interest  thereon, 
and  such  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been  made 
in  his  favour  by  the  judgment  debtor  j  provided 
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in  the  name  of  a  judgment  debtor  and 
belongs  to  him,  or  at  least  where  it  is 
vested  in  the  names  of  trustees  for  him, 
and  him  alone,  that  such  an  order  can  be 
made ;  whereas  here  there  are  other  parties 
interested  in  this  stock.  The  trustees 
were  not  trustees  of  the  stock  "  for  him  " 
within  the  meaning  of  1  <k  2  Vict.  c.  110. 
s.  14.  Again,  the  judgment  debtor's  in- 
terest cannot  be  charged,  because  by  the 
terms  of  the  will  all  interest  in  the  stock 
passes  away  by  virtue  of  the  charging 
order. 

He  cited  Stanley  v.  Stanley  (2),  Fyke 
V.  Fitzgibbon  (3),  In  re  Onslow  (4),  Wid- 
gery  v.  Tepper  (6)  and  Dixon  v.  Wrench 
(6). 

Finlay  appeared  in  support  of  the  order. 
— The  3  (fe  4  Vict.  c.  82.  s.  1,  expressly 
makes  a  charging  order  available  to  a  case 
like  the  present,  and  such  order  was  pro- 
perly made  upon  the  judgment  debtor's 
interest  in  the  dividends  of  the  stock 
standing  in  the  name  of  trustees.  No  re- 
straint on  the  power  of  anticipation  can  be 
imposed  except  in  the  case  of  married 
women,  and  the  principles  deduced  fit)m 
most  of  the  authorities  which  have  been 
cited  have  no  bearing  on  the  present  en- 
quiry. Moreover,  some  of  the  dividends 
to  which  the  charging  order  applies  have 
actually  accrued  due  to  the  judgment 
debtor.  If  the  appellant's  construction  of 
the  statute  is  correct,  and  divided  funds 
cannot  be  made  the  subject  of  a  charging 
order,  the  protection  afforded  to  judgment 

tliat  no  proceedings  shall  be  taken  to  have  the 
benefit  of  such  charge  until  after  the  expiration 
of  six  calendar  months  from  the  date  of  such 
order."  By  3  &  4  Vict.  c.  82.  a.  1,  the  provisions 
of  1  &  2  Vict.  c.  110.  s.  U  "  shall  be  deemed  and 
taken  to  extend  to  the  interest  of  any  judgment 
debtor,  whether  in  possession,  remainder  or 
reversion,  and  whether  vested  or  contingent,  as 
well  in  any  such  stocks,  funds,  annuities  or 
shares  as  aforesaid,  as  also  in  the  dividends,  in- 
terest or  annual  produce  of  any  such  stock, 
funds,  annuities  or  shares/'  iic. 

(2)  47  Law  J.  Rep.  Chanc.  256 ;  Law  Rep.  7 
Ch.  D.  680. 

(3)  50  Law  J.  Rpp.  Chanc.  394  ;  I^w  Rep. 
17  Ch.  D. 

(4)  44  Law  J.  Rep.  Chanc.  628 ;  Law  Rep. 
20  Eq.  «77. 

(6)  48  Law  J.  Rep.  Chanc.  367 ;  Law  Rep.  6 
Ch.  D.  864. 

(6)  38  Law  J.  Rep.  Szcb.  113 ;  Law  Rep.  4 
£xch.  164. 


creditors  is  almost  worthless,  and  can  be 
easily  got  rid  of  at  the  discretion  of  the 
judgment  debtor.  In  Fowler  v.  ChurehiU 
(7)  an  order  of  this  kind  was  made  on 
divided  funds  for  so  much  of  the  dividend 
aB  was  payable  to  the  defendant  '*  for  his 
own  use  and  benefit."  It  was  there  held 
that  the  Bank  of  England,  notwithstand- 
ing the  charging  order,  was  bound  to  pay 
the  dividend  to  the  trustees,  who  were 
liable  for  its  proper  distribution.  As 
Baron  Alderson  remarked,  *'  the  bank  has 
nothing  to  do  with  the  distribution  of  the 
fund,  and  is  not  bound  to  pay  the  present 
judgment  creditor;  that  is  the  business  of 
the  trustees,  and  they  are  responsible  in  a 
Court  of  equity  for  its  proper  distribution." 

He  cited  also  Cragg  v.  Taylor  (8). 

Tindal  Atkinson  replied. 

Grove,  J. — ^My  mind  has  not  been  free 
from  doubt  during  the  argument ;  still  I 
do  not  think  we  can  set  aside  the  order 
which  has  been  obtained  by  the  judgment 
creditor  in  this  case.  The  order  in  ques- 
tion was  a  charging  order  made  under  the 
provisions  of  1  &  2  Yict.  c.  110,  extended 
by  3  <Ss  4  Vict.  c.  82.  s.  1,  and  charged  the 
defendant's  interest  in  the  dividends  of  a 
certain  sum  of  Bank  of  England  stock, 
standing  in  the  names  of  the  trustees,  with 
the  payment  of  a  certain  loan  due  upon  a 
judgment  debt.  It  appeared  that  the 
judgment  debtor's  interest  in  the  stock  was 
derived  under  the  will  of  his  aunt,  who  be- 
queathed her  personal  property  to  three 
trustees  upon  trust  as  to  a  moiety  thereof  to 
pay  the  annual  income  thereof  to  the  defen- 
dant so  long  as  he  should  continue  entitled 
to  receive  the  same  for  his  personal  and 
exclusive  use  and  benefit,  or  until  he 
should  charge  or  aliene  or  attempt  to  chaxge 
or  aliene  the  same.  In  case  of  any  defeasance 
taking  place  the  fund  was  to  go  over,  and 
the  dividends  to  be  paid  to  &e  wife  and 
children  on  attaining  twenty-one  years  with 
an  ultimate  trust  for  the  judgment  debtor. 
With  regard  to  the  contingent  trust  there 
is  no  affidavit  stating  whether  the  wife  is 
dead  or  whether  there  are  children,  and 
therefore  we  have  no  information  on  which 


(7)  2  Dowl.  662  ;  11  Mee.  k  W.  67. 

(8)  86  Law  J.  Rep.  Bxch.  68 ;  Law  Bep.  1 
Bzch.  148, 
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we  can  act  on  those  beads.  The  argument 
against  the  order  is  divided  into  two  parts, 
il^rsty  it  is  said  that  the  fund  is  not  vested 
in  a  trustee  for  the  debtor  alone.  That 
seems  to  me  not  a  good  argument.  The 
statute  1  &  2  Vict.  c.  110.  s.  14,  provides 
that  ''if  any  person  against  whom  any 
judgment  shall  have  been  entered  up  .... 
shall  have  any  Government  stock,  funds  or 
annuities  ....  standing  in  his  name  in 
his  own  right  or  in  the  name  of  any  person 
in  trust  for  him,  it  shall  be  lawful  for  a 
Judge  .  •  .  .  to  order  that  such  stocks, 
funds,  annuities,  or  such  of  them,  or  such 
part  thereof  respectively  as  he  shall  think 
fit,  shall  stand  charged  with  the  payment 
of  the  amount  for  which  judgment  shall 
have  been  so  recovered  and  interest  thereon, 
and  such  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would 
have  been  entitled  to  if  such  charge  had 
been  made  in  his  favour  by  the  judgment 
debtor."  The  charging  order  may  be  made 
on  such  part  of  the  stock  as  the  Judge 
may  think  fit,  and  the  judgment  debtor 
had  a  right  legally  to  chaige  this  moiety. 
I  think  the  object  of  this  statute  extended 
to  charging  funds  divided  by  will.  The 
statute  might  otherwise  be  avoided  by 
giving  a  small  portion  of  the  fund  to  a 
person  other  than  the  one  really  intended 
to  be  benefited.  In  Fowler  v.  Churchill  (7) 
there  was  a  divided  fund.  It  has  been 
argued  that  in  that  case  the  fund  was 
not  divided  in  moieties,  but  it  was 
divided  in  aliquot  parts,  which  amounts  to 
the  same  thing.  The  shares,  in  short,  were 
not  ear-marked.  The  point,  it  is  said, 
was  not  taken  in  that  case,  but  there  was 
the  same  state  of  things  in  Cragg  v.  Taylor 
(8).  There  would  be  no  meaning  in  the 
words  "such  part  thereof"  if  this  con- 
struction were  not  correct. 

The  second  argument  was  founded  on 
the  position  that  if  Bobertson  charges  the 
fund  it  passes  to  other  parties.  That  argu- 
ment had  a  good  deal  of  effect  on  my  mind. 
If  I  were  the  executor  I  should  feel  in 
some  difficulty,  particularly  after  the  de- 
cision in  Fowler  v.  Churchill  (7).  But  all 
we  have  to  enquire  into  is  whether  there  is 
any  interest  on  which  this  order  can  take 
effect,  because,  as  a  general  rule,  no  order 
would  be  made  when  it  would  have  no 
effect.  I  doubt  whether  it  ought  to  have 
Vol.  61.— Q.B. 


been  made,  if  there  had  been  no  dividends 
already  accrued,  and  no  contingent  interest. 
At  the  time  of  the  application  there  were 
existing  dividends,  which  the  trustees  could 
have  paid  to  Robertson,  who  is  not  to 
charge  them  before  they  become  actually 
his.  Bobertson  had  just  as  much  legal  or 
rather  equitable  ownership  as  if  the  money 
had  been  paid  to  him.  I  do  not  think  the 
clause  against  charging  is  infringed  by  the 
charging  accrued  dividends.  The  charge  is 
therdore  good,  so  far  as  these  dividends 
are  concerned.  Then,  with  regard  to  the 
contingent  interest,  by  3  <iz;  4  Vict.  c.  82. 
s.  1,  the  power  of  1  <Ss  2  Vict,  is  extended 
to  reversionary  interests,  whether  vested  or 
contingent.  Here,  then,  is  a  contingent 
interest  in  Bobertson,  apart  from  the  for- 
feiture clause,  and  there  is  no  evidence 
that  the  contingency  is  put  an  end  to. 
There  is,  therefore,  something  to  charge, 
and  the  order  is  not  discretionary.  We  are 
bound  to  make  it  if  the  legal  right  be 
shewn.  Fowler  v.  ChurchiU  (7)  decides 
that  the  bank  was  still  bound  to  pay  to  the 
executors,  who  were  fixed  with  the  charge, 
and  bound  to  act  upon  it.  In  Dixon  v. 
Wrench  (6)  the  charging  order  was  not 
made,  because  the  interest  was  not  in  a 
fund,  but  in  the  produce  of  a  sale  after  the 
performance  of  prior  trusts.  That  case  is 
distinguishable  from  Cragg  v.  l^aylor  (8) 
and  the  present  case.  What  interest  the 
debtor  has  is  a  matter  which  the  trustees 
must  settle. 

Lopes,  J.  —  The  case  of  Fowler  v. 
Churchill  (7)  removed  the  difficulties  which 
occurred  to  me,  so  that  the  case  is  now 
fairly  clear.  As  to  the  first  point,  that  the 
debtor  is  not  interested  solely,  I  think  it 
a  narrow  construction  not  intended  by  the 
legislature,  and  liable  to,  at  least,  ex- 
tremely inconvenient  consequences.  The 
Act  would  never  apply  to  a  case  in  which 
the  fund  was  divided,  if  that  construction 
were  right.  That  contention  goes  to  the 
whole  order.  As  to  the  provision  against 
alienation,  it  has  been  said  to  be  like  the 
case  of  a  married  woman  without  power  of 
anticipation,  but  there  is  a  great  difference 
between  the  two  cases.  That  of  a  married 
woman  is  a  personal  disqualification.  Here 
there  is  no  personal  disqualification.  The 
forfeitura  attaches  on  an  lust  perfectly  legal 
in  itself.    It  is  unnecessary  in  i)us  ^ase  to 
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decide  what  is  the  effect  of  the  charge  when 
made,  bat  it  was  not  contended  that  the 
argument  based  on  the  forfeiture  applied 
to  accrued  dividends  or  the  contingent  in- 
terest. 

Order  affirmed. 


Solicitors— Blake   k  Snow,   for   the    trosiccs ; 
Atlenborongb,  for  the  company.  ■ 


[IN  THE   COURT   OF  APPEAL.] 

YORKSIIIIIE  FIRE  AND  LIFE 
COMPANY         V, 


1881         fTHE   YORKSIIl 
^        r     I        INSURANCE 
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Inhid)ited  House  Duty — Building  Let 
in  Separate  liooms — Tenements  tised  for 
Business  Purposes  —  Exemption  from 
Duty—A\  Viet.  c.  15.  *.  13. 

A  building  divided  into  different  sets  of 
rooms,  hut  having  one  outer  door  common 
to  all  the  rooms,  was  occupied  partly  as 
business  offices  and  2)(^rtly  as  residential 
chambers;  a  servant  appointed  by  the 
landlord  resided  on  the  premises,  and  at- 
tended to  Vie  offices  and  to  the  residents. 
It  was  claimed  that  tJie  part  used  as  offices 
should  be  exempted  from  tlie  payment  of 
inhabited  houae  duty,  on  the  ground  tluit 
the  building  came  wthin  the  provisions  of 
41  Vict.  c.  15.  s,  13,  which  exempts  from 
the  duty,  on  certain  steps  being  taken, 
those  parts  of  a  liouse,  being  one  property, 
which  being  "  divided  into  and  let  in  dif- 
ferent tenements,*'  are  used  for  business 
or  trade  purposes  only ;— Held  {affirming 
the  judgment  of  the  Queen's  Bench  Bivi- 
sion),  that  the  claim  to  exemption  ought 
not  to  be  allowed,  for  tliat  t/ie  house, 
although  let  in  different  offices  and  rooms, 
was  not  divided  into  different  tenements 
tcithin  the  meaning  of  the  statute. 

Appeal  from  the  judgment  of  the 
Queen's  Bench  Division  on  a  Special  Case. 
The  case  is  reported  50  Law  J.  Kep.  Q.B. 
471. 

The  Bipedal  Case  was  stated  by  way  of 

♦  Qfraiti  Jesse],  M.R. ;  Brett,  L.J. ;  and 
CottoDi  L.J* 


appeal  from   an  assessment  of  the  insur- 
ance company  to  the  inhabited  house  duty. 

The  Yorkshire  Fire  and  Life  Insurance 
Company  occupied  a  house  at  Hull,  which 
they  let  out  as  offices  and  rooms.  The 
gi*ound  floor  was  occupied  as  business 
offices  by  the  insurance  company  them- 
selves, by  a  banker  and  by  a  civil  engi- 
neer ;  the  first  floor  was  also  let  as  offices, 
and  two  sets  of  i*ooms  on  the  second  floor 
wei*e  occupied  as  residential  chambers. 
Two  servants  of  the  insurance  company 
also  resided  there ;  they  waited  on  the  re- 
sidents and  cleaned  the  various  offices.  All 
the  rooms  except  one  opened  on  to  a  stair- 
case common  to  all  the  tenants ;  there  was 
only  one  outer  door,  and  none  of  the  rooms 
in  the  building  had  any  outer  door  which 
could  be  fastened  in  addition  to  the  ordi- 
nary room  door. 

The  insurance  company  claimed  to  be  ex- 
empt from  inhabited  house  duty  in  respect  of 
that  part  of  the  premises  which  was  occu- 
pied for  business  purposes  only.  The  com- 
missioners refused  to  allow  the  claim.  The 
insurance  company  appealed,  and  the 
Queen's  Bench  Division  dismi^ied  the  ap« 
peal. 

The  insurance  company  appealed. 

Lumley  Smith  j  Q,C,,  and  Bigham,  for  the 
api^ellant  company. — The  question  turns 
on  the  construction  to  be  placed  on  41  Yict. 
c.  15.  s.  13(1).  The  contention  of  the  oom- 

(1)  41  Vict.  c.  15. 8. 13. 8ub-8. 1 :  «  Where  any 
house  being  one  property  shall  be  divided  into 
and  let  in  different  tenements,  and  any  of  snch 
tenements  are  occupied  solely  for  the  purposes 
of  any  trade  or  business,  or  of  any  profession  or 
calling  by  which  the  occupier  seeks  a  livelihood 
or  profit,  or  are  unoccupied,  the  person  charge- 
able as  occupier  of  the  house  shall  be  at  liberty 
to  give  notice  in  writing  at  any  time  during  the 
year  of  assessment  to  the  surveyor  of  taxes  for 
the  parish  or  place  in  which  the  house  is  situate, 
statmg  therein  the  facts ;  and  after  the  receipt 
of  snch  notice  by  the  surveyor,  the  commis- 
sioners acting  in  the  execution  of  the  Acts  relat- 
ing to  the  inhabited  house  duties,  shall,  upon 
proof  of  the  facts  to  their  satisfaction,  grant 
relief  from  the  amount  of  duty  charged  in  the 
assessment,  so  as  to  confine  the  same  to  the 
duty  on  the  value  aoooiding  to  which  the  house 
should,  in  their  opinion,  have  been  assessed  if 
it  bad  been  a  house  comprising  only  the  tene- 
ments other  than  such  as  are  occupied  aa  afore- 
said, or  unoccupied.** 

Sub-section  2:  *<Eveiy  house  or  tenemenl 
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missioners  is  that  the  words  in  that  section, 
*' divided  into  and  let  in  different  tene- 
ments," only  apply  to  cases  of  structural 
sevennoey  but  tibat  phrase  is  nowhere  found 
in  the  statute,  and  is  a  purely  arbitrary  de- 
finition* The  insurance  company  contend 
that  the  building  is  divided  into  different 
tenements,  for  a  tenement  means  any- 
thing that  is  separately  held,  or  any  room 
separately  held  in  such  a  way  that  the 
occupier  has  exclusive  possession  or  com- 
plete control,  whether  there  is  an  actual 
separate  demise,  or  merely  an  agree- 
ment to  allow  the  tenant  to  come  in  while 
the  premises  are  in  the  l^al  occupation  of 
the  landlord.  Such  a  test  seems  to  be  ap- 
proved of  by  Blackburn,  J.,  in  Tht  Queen 
V.  SL  George*8  Union  (2),  and  such  a 
test  disposes  altogether  of  the  notion  of 
structural  severance,  and  makes  separate 
tenancy  by  agreement  the  real  criterion. 
The  Aitomey-General  v.  The  Mutual  Ton* 
tine  Weetminster  Chambers  Association  (3) 
was  the  case  which  is  supposed  to  have 
directed  the  attention  of  the  Ijegislature  to 
this  point,  and  thus  to  have  led  to  the 
alteration  of  the  law  by  the  statute  now 
under  consideration  (1).  Tlie  whole  ten- 
dency of  the  law  has  been  to  favour  trade 
by  exemptions  of  this  nature. 

[Jessbl,  M.R. — Does  not  this  argument 
strike  out  the  words  "  divided  into  "  1] 

No ;  for  when  a  landlord  parts  with  the 
control  of  part  of  his  house,  he  allows  it  to 
be  divided  into  more  than  one  holding ; 
but  even  if  some  words  are  superfluous, 
such  cannot  be  held  to  increase  the  burden 
on  the  taxpayer.  The  insurance  company 
may  be  primn  fade  within  rule  6  of 
schedule  B  of  48  Geo.  3.  c.  55,  but  this 
recent  statute,  41  Vict.  c.  15  (1),  has  in- 
troduced an  exception  to  that  rule,  and  tlio 
appellants  come  within  that  exception. 

which  is  occupied  solely  for  the  purposes  of  any 
trade  or  business,  or  of  any  prof  eanton  or  calling' 
by  which  the  occupier  seeks  a  livelihood  or  profit^ 
shall  be  exempted  from  the  duties  by  tlie  said 
commissioners  upon  proof  of  the  facts  to  their 
satisfaction,  and  this  exemption  shall  take  effect 
although  a  servant  or  other  person  may  dwell 
in  snob  honse  or  tenement  for  the  protection 
thereof." 

(2)  41  Law  J.  Rep.  M.C.  30 ;  Law  Rep.  7  Q.B, 
98,  at  p.  100. 

(3)  46  Law  J,  Rep.  Ezch.  88C;  Law  Rep^ 
1  Bx  D.  469. 


Rushy  V.  Newson  (4),  Chapman  v.  The 
Bank  of  Scotland  (5),  AUan  v.  The  Over* 
seers  of  Liverpool  (6),  Evans  and  Finches 
Case  (7),  were  also  cited. 

The  Solicitor-General  {Sir  F.  Jlerschdl, 
Q.C.)  (with  him  A.  V.  Dicey),  for  the  re- 
spondents, was  stopped  by  the  Court. 

Jessel,  M.R. — This  section  is  not  rery 
easy  perhaps  to  construe;  but  I  am  of 
opinion  that  we  cannot  differ  from  the 
judgment  of  the  Court  below.  Perhaps 
standing  by  itself  the  section  may  not  be 
very  easy  to  understand,  but  I  think  if 
we  look  at  the  cases  whidi  have  been  de- 
cided, and  at  the  history  of  the  legislation, 
the  construction  of  it  does  not  prove  diffi- 
cult. Under  the  old  statutes  an  entire 
house  used,  as  at  first  the  law  was,  entirely 
for  business  purposes,  was  exempt  from 
duty,  and  then  by  a  change  in  the  law  a 
house  used  partly  for  business  and  partly 
for  residential  purposes  was  as  to  the 
business  part  of  it  exempted  from  duty. 
Rule  6  of  schedule  B  of  48  Geo.  3.  c.  55 
provides  that,  ''Where  any  house  shall 
be  let  in  di^erent  storeys,  tenements, 
lodgings  or  landings,  and  shall  be  in- 
habited by  two  or  more  persons  or  fami- 
lies, the  same  shall  nevertheless  be  subject 
to,  and  shall  in  like  manner  be  charged  to, 
the  said  duties  as  if  such  house  or  tenement 
was  inhabited  by  one  person  or  &mily 
only,  and  the  landlord  or  owner  shall  be 
deemed  the  occupier  of  such  dwelling- 
house  and  shall  be  charged  to  the  said 
duties."  The  first  question  is.  What  is  the 
meaning  of  the  phrase,  '^  Let  in  different 
storeys,  tenements,  lodgiugs  or  landings  "  1 
It  is  of  coiu^e  possible  to  give  a  different 
meaning  to  each  of  these  words,  but  I 
think  a  tenement  means  a  sepamto  house 
in  law,  though  perhaps  not  a  house  in 
general  parlance;  (iudTomJin'i'sDicfionai'y 
gives  the  following  definition  of  tene- 
ments: "Tenement  signifies  properly  a 
house  or  homestead,  but  more  largely  it 
<x>mprehends  not  only  houses,  but  all  cor- 

(4)  44  Law  J.  Rep.  Exch.  14.1;  Law  Rep.  10 
Exch.  322. 

(5)  50  Law  J.  Rep.  Q.B.  670 ;  I^aw  Rep.  7 
'Q.B.  D.  136. 

(6)  43  Law  J.  Rep.  M.C,  69 ;  Law  Rop.  9  Q.B. 
J  80. 

(7)  Cro.  Car.  473. 
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poreal  inheritanoes  which  are  holden  of 
another,  and  all  inheritances  issuing  out 
of  or  exercisable  with  the  same."     Now 
it  is  obvious  that  the  second  meaning  does 
not  apply  in  the  present  case ;  a  tenement 
means  tJiat    which  is  in    law   a  house, 
although  it  is  at  the  same  time  a  part  of  a 
house,   as   wa.s   the    case   in   Evans   and 
Finefis  Case  (7)  in  the  time  of  Charles  2. 
The  word  '*  tenement "  here  means  a  legal 
house  divided  into  diHerent  storeys,  lodg- 
ings or  landings.     Then  under  this  rule 
of  the  statute  of  Geo.  3,  it  was  decided  by 
the  Court  of  Appeal   in   TJie  Attorney^ 
General  v.    TJie    Mutiud   Tontine    West- 
minster  Cluimhers    Association  (3)    that 
a  large  house  was  liable  to  duty  as  one 
house,  irrespective  of  the  fact  that  it  was 
divided    into,  and  contained    within  it, 
a  number  of  smaller  legal  houses.     The 
statute  of  41  Vict.  c.  15  was  then  passed, 
in  order  to  remedy  the  hardship  which 
that  deciAion  appeared  to  inflict  on  such  a 
property  as  that ;  but  if  it  was  intended  xo 
go  further,  and   to  say   that  part  of  a 
house  so  occupied  as  this  house  is  should 
be  exempt  from  duty,  why  should  the 
Legislature  not  also  have  exempted  from 
the  duty  an  owner  of  a  house  who  uses  the 
lower  part  of  the  house  for  business,  and 
who  lives  at  the  top  of  the  same  building 
in  respect  of  the  part  which  he  uses  for 
business  purposes)  If  two  adjoining  owners 
were  to  cross  tenancies,  and  each  to  let  to 
the  other  the  lower  part  of  his  own  house 
for    business,   each  still  residing  in  the 
upper  part  of  the  house,  in  such  a  case 
if  the  argument  of  the  appellant  were  to 
prevail,  the  exemption  from  duty  would  be 
secured ;  but  it  would  be  very  singular  if 
it  were  so,  and  a  priori  it  is  not  probable 
that  41  Vict.  c.  15  intended  to  extend  the 
exemption  to  eveiy  house  used  in  part  for 
business  purposes.     Moreover,  on  looking 
at  rule  6  to  the  schedule  of  the  Act  of 
Geo.  3,  one  notices  that  the  words  ''  storeys, 
lodgings    or  landings"  are  not  repeated, 
the   word  "tenement"  alone  is  used  in 
the  latter  part  of  the  rule.     Section  13 
(1)  of  the  Act  now  before  us  enacts  that 
"where   any  house   being   one  property 
shall  be  divided  into  and  let  in  different 
tenements."   Now  it  appears  to  me  that 
the  argument  of  the  appellant  altogether 
throws  aside  these  words  '^  divided  into." 


It  is  argued  that  so  soon  as  a  house  is  let  in 
separate  holdings,  a  tenement  exists  which 
creates  the  state  of  things  pointed  out  by 
the  section,  and,  therefore,  that  let  in  dif- 
ferent tenements  and  divided  into  different 
tenements  are  really  the  same  thing;  but 
as  a  rule  aU  the  words  in  a  section  like 
this  must  have  a  separate  meaning  if  such 
can  be  given  to  them,  and  this  can  be  done 
in  the  present  case  if  the  word  "tene- 
ments "  is  read  aa  meaning  that  which  is 
a  house  in  law,  for  by  this  construction 
every  word  of  the  enactment  becomes  in- 
telligible. The  custom  and  practice  of 
building  houses  divided  into  what  are  com- 
monly called  flats  is  of  comparatively 
modern  date.  Such  flats  are  for  legal  pur- 
poses and  usage  separate  houses ;  each  de* 
rives  its  support  from  the  house  below,  in- 
stead of,  as  in  ordinary  houses  of  older 
date,  from  the  ground,  and  the  Legislature 
finding  this  to  be  a  common  practice,  has 
extended  to  such  flats  advantages  which, 
prior  to  the  last  Act,  they,  and  houses 
built  like  them,  did  not  enjoy.  This  con- 
struction seems  to  me  to  give  a  fjedr  mean- 
ing to  every  word  in  the  section,  and  I 
think  we  should  frustrate  the  intention  of 
the  Legislature  if  we  were  to  allow  this  ap- 
peal. The  judgment  of  the  Queen's  Bench 
Division  must  therefore  be  affirmed. 

Brett,  L.J. — I  am  of  the  same  opinion. 
I  think  that  section  13  (1)  of  41  Vict.  c.  15 
must  be  read  as  though  it  were  "  divided 
into  different  tenements  and  let  in  different 
tenements."  The  two  words  "  house  "  and 
"tenement"  are  use<l  in  different  senses. 
A  "  house "  is  spoken  of  as  being  divided 
into  "  tenements ;"  what,  then,  does  this 
distinction  mean — what  is  a  "  house  "  and 
what  is  a  "  tenement"  1  A  "  house,"  as  it 
seems  to  me,  means  a  house  which  is  capable 
of  being  divided.  The  word  "  tenement" 
is  used,  I  think,  to  comprise  several  differ- 
ent kinds  of  premises,  which  it  might 
otherwise  be  said  were  not  comprised  in  or 
provided  for  by  the  section.  The  word 
"  house,"  in  the  first  line  of  sub-section  1, 
does  not  mean  a  dwelling-house  only,  and 
I  think  the  word  "  tenement "  was  put  in 
lest  it  should  be  said  that  the  word  "  house  " 
could  not  apply  to  premises  such  as  shops, 
offices  or  warehousee. 

We  must  first  constme  tlie  words  *'  sbatt 
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be  divided  into  "  different  tenements — that 
is,  a.s  it  seems  to  me,  divided  into  different 
premises  such  as  offices,  shops  or  ware- 
hom«8,  and  they  mean  a  house  so  structur- 
ally arranged  that  it  may  be  used  or 
actually  occupied,  in  the  ordinary  sense  of 
those  words,  as  a  man's  own  residence,  and 
as  offices,  shops  or  warehouses.  It  is, 
however,  not  sufficient  to  satisfy  the  statute 
to  shew  that  a  house  is  divided  into  differ- 
ent tenements  unless  it  is  also  shewn  that 
it  is  let  in  different  tenements;  the  one 
phrase  has  reference  to  structiuul  arrange- 
ment, the  other  to  the  manner  in  which, 
or  agreement  by  which,  the  house  is  let.  It 
is  a  sound  canon  of  legal  construction  to 
say  that,  in  construing  a  statute,  we  ought 
to  have  regard  to  the  state  of  the  law,  and 
of  judicial  decisions  at  the  time  when  the 
statute  is  passed. 

It  is  well  known  that  many  decisions 
have  been  given  in  registration  cases  re- 
lating to  houses  which  have  been  divided 
into  chambers  or  flats,  or  divided  in  other 
ways  in  which  houses  are  divided,  and  the 
case  of  The  Westminster  Chambers  Com- 
pany (3),  which  is  a  decision  of  this  Court, 
decided  that,  in  respect  of  inhabited  house 
duty,  a  building  must  be  considered  as  one 
house,  even  though  it  contains  many  sets 
of  rooms,  so  constructed  as  to  be  each 
capable  of  being  used  as  a  separate  house, 
and  even  though,  for  the  purposes  of  fran- 
chise, each  set  of  chambers  was  considered 
as  a  separate  house.  Considering,  then, 
these  things,  one  may  well  say  that  4 1  Vict. 
c.  15  was  passed  to  meet  that  decision, 
and  to  alter  the  law.  It  appeai*s  to  me 
that  the  words  of  the  section  are  fulfilled 
by  the  construction  which  we  put  on  it, 
and  that  if  we  were  to  go  further  we 
should  in  feLct  strike  out  of  the  section  the 
words  **  divided  into."  Now  to  do  so  would 
be  contrary  to  well-known  rules-  of  con- 
stmction,  for  words  are  not  to  be  struck 
eut  unl&^B  it  is  absolutely  necessary  to 
strike  them  out  in  order  to  construe  the 
section ;  but  this  is  not  in  this  case  neces- 
sary, for  the  section  applies  to  chambers  in 
the  Temple,  to  buildings  such  as  those 
described  in  The  Westminster  Champs 
Case  (3),  and  very  likely  to  other  cases 
which  it  is  not  necessary  to  specify.  The 
fiicts  before  us  shew  that  this  house  does 
not  differ  in  skactuial  arrangements  from 


any  ordinary  house,  so  that  if  the  statute 
applied  to  this  house  it  might  apply  to  all 
houses.  I  therefore  think  that  this  judg- 
ment must  be  affirmed  ;  that  this  house  is 
not  exempt  from  the  duty,  because,  how- 
ever it  may  have  been  let,  it  has  never  been 
divided  into  different  tenements. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
One  question  which  we  have  to  determine 
is,  whether  the  letting  a  house  to  separate 
persons  as  separate  holdings  is  enough  to 
satisfy  the  statute  41  Vict.  c.  15.  s.  13  (1), 
so  as  to  secure  exemption  from  inhabited 
house  duty.  I  am  of  opinion  that  it  is 
not ;  and  that  to  hold  it  is,  we  should  have 
to  alter  the  words  of  the  statute,  and  to 
leave  out  some  part  of  the  statute,  which 
would  in  fact  be  to  depart  from  the  sound 
and  recognised  rules  of  construction.  I  do 
not  think  that  the  requirements  of  the 
statute  are  satisfied  in  a  case  where  a  house 
is  let  in  separate  holdings  without  any 
structural  division.  The  word  "  divided  " 
must  have  a  meaning  given  to  it,  and  in 
this  case  there  was  no  division  other  than 
that  which  is  found  in  every  house  which 
has  rooms.  The  appellants,  in  fact,  argue 
that  a  house  which  has  rooms  which  can 
be  let  separately,  is  a  house  divided  into 
different  tenements  within  the  meaning  of 
the  statute ;  but  if  this  had  been  intended 
the  statute  could  easily  have  been  framed 
so  as  to  include  such  cases.  The  word 
*'  divided  "  means  houses  so  constructed  as 
to  be  capable  of  being  used  as  separate 
houses  for  the  purposes  of  occupation  or 
trade,  and  it  does  not  merely  refer  to  the 
ordinary  division  into  rooms  which  is 
almost  universal,  and  which  exists  in  this 
house  as  in  almost  all  others. 

Judgm^U/or  the  Crown  ajfirmed. 


Solicitors— Bell,  Brodrick  &  Gray,  agent*;  for 
W.  k  E.  Gray,  York,  for  appellants ;  W.  H. 
Mel V ill,  Solicitor  of  Inland  Ke venue,  for  re- 
spondents. 
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[IN  THE   COURT   OF  APrEAL.] 
rERiCHSEN   {representative  of  tlie 

Iftftl     I  -^^^^  Agency  of  the   Great 

yv       ^<  Northern  Telegraph  Company 

^^*    *  1  of  CopenJiagen)  r.  last  (sur- 

L  veyor  of  taxes),* 

Income-Tax — Foreign  Corporation  with 
English  Agency  —  Telegraj>h  Company 
transmitting  Messages  to  Foreign  Conntriea 
—16  d;  17  Vict.  34.  s.  2.  sched.  Z>. 

A  foreign  telegraph  company,  toith  a7i 
agency  in  tlie  United  Kingdomj  had, 
besides  certain  lines  abroad,  three  marine 
cables  which  landed  on  the  shores  of  tlie 
United  Kingdom,  throiLgh  which  it  de- 
spatcJied  aiid  received  messages  betxoeen  tlie 
United  Kingdom  and  foreign  parts.  It 
had  in  the  United  Kiiigdom  a  separate 
line  loorked  by  its  oicn  servants,  A 
message  received  by  the  company  for 
transmission  passed  partly  over  lines  be-* 
longing  to  the  Post  Office,  over  the  marine 
cables  of  the  company,  over  cables  belonging 
to  foreign  governments  or  companies,  aiid  in 
some  cases  over  cables  abroad  belonging  to 
tlie  company.  TJie  proprietors  of  each  of 
tlie  cables  received  a  portion  of  tlie  sum 
paid  for  the  transmission  of  the  message, 
and  the  company  retained  the  balance. 
No  profit  accrued  to  the  company  from  its 
land  lines  in  tlie  United  Kingdom : — Held 
{affirming  the  judgment  of  the  Qveen*s 
Bench  Divisum),  thut  the  company  exer- 
cised a  trade  within  the  United  Kingdom 
tcithin  the  meaning  q/"  16  <t  17  Vict.  c.  34, 
s.  2.  scJied.  D,  and  thai  income-tax  was 
payable  on  tlie  profits  accruing  therejrom — 
that  is,  on  the  difference  between  the  sum 
received  and  the  cost  of  taming  that  sum. 

Appeal  from  the  judgment  of  the 
Queen's  Bench  Division,  on  a  Special  Case 
stated  by  the  Commissioners  of  Income- 
Tax  for  fiie  City  of  London. 

The  case  is  reported  50  Law  J.  Rep. 
Q.B.  570,  where  the  Special  Case  is  set  out. 

The  Qreat  Northern  Telegraph  Com- 
pany of  Copenhagen  is  a  foreign  corporation 
resident  at  Copenhagen.  It  has  three  marine 
cables  in  connection  with  the  United 
Kingdom ;  these  cables  are  connected  with 
telegraph  lines  under  the  control  of  the 

*  Citram  Jessel,  M.R. ;  Brett,  L.J. ;  and 
Cotton,  L.J« 


Postmaster-General,  and  by  agreement 
separate  wires  have  been  provided  by  the 
Post  Office  from  Aberdeen  to  NewcAstle, 
and  from  Newcastle  to  London,  for  the 
company's  traffic  to  and  from  the  con- 
tinent. These  wires  are  worked  at  Aber- 
deen, Newcastle  and  London  by  the  ser- 
vants of  the  company.  Messages  sent 
from  this  country  by  the  company  pass 
over  the  three  marine  cables  of  the  com- 
pany, then  over  cables  belonging  to  f<»«ign 
governments  or  other  companies,  and  in  a 
few  cases  over  cables  in  foreign  countries 
which  belong  to  the  company. 

The  persons  sending  messages  to  foreign 
parts  pay,  as  a  rule,  the  whole  sum  for  the 
cost  of  transmission  to  the  Post  Office 
Telegraph'  department,  which  retains  the 
sum  due  to  it,  and  hands  over  the  balance 
to  the  company,  which  then  retains  out  of 
the  balance  the  sum  due  for  messages  which 
pass  over  its  own  cables,  and  pays  over 
the  residue  to  the  foreign  governments  and 
companies  entitled. 

In  a  few  cases  the  company  receives 
payments  direct  from  firms  which  hand 
their  messages  direct  to  the  company,  and 
it  accounts  to  the  Post  Office. 

The  expenses  incurred  by  the  company 
in  the  transmission  of  messages  over  their 
separate  wires  in  the  United  Kingdom 
exceed  their  earnings  in  respect  of  those 
wires,  and  no  profit  is  made  by  the  com- 
pany from  the  use  of  their  separate  land 
lines  in  the  United  Kingdom. 

The  company  contended  that  as  no  pro- 
fits were  derived  from  the  land  lines  used 
by  the  company  in  the  United  Kingdom 
the  company  made  no  profits  within  the 
United  Kingdom,  and  therefore  that  it 
was  not  liable  to  be  assessed  to  the  income- 
tax  ;  and  further,  that  if  it  was  liable  it 
could  only  be  liable  to  be  assessed  in  re* 
spect  of  profits  earned  in  the  United 
Kingdom,  from  the  transmission  of  mes- 
sages over  the  three  marine  cables  be- 
longing to  the  company. 

The  Queen's  Bench  Division  gave  judg- 
ment for  the  Commissioners  of  Income- 
Tax. 

The  Tel^raph  Company  appealed. 

Sir  ff.  Oiffardf  Q.C.,  and  Bremner,  for 
the  appellant  company. — This  company  is 
a  foreign  company  and  carries  on  business 
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at  the  place  where  its  head  office  is  situated, 
and  where  the  control  and  management 
of  the  business  is — Brown  v.  The  London 
arid  North  Western  Railway  Company  (1) 
— so  that  it  does  not  exercise  a  trade  within 
the  United  Kingdom  within  the  meaning ' 
of  16  &  17  Vict.  c.  34.  s.  2.  sched.  D  (2), 
and  in  any  event  the  company  ought  to 
be  allowed  to  make  a  deduction  for  the 
profits  made  on  the  cables  abroad  not  con- 
nected with  this  country. 

The  Solicitor-General  {Sir  F,  llerscfi^ll, 
Q,C,)  and  A.  V.  Dicey,  for  the  respondent, 
were  not  called  on. 

Jessel,  M.R. — The  Divisional  Court 
decided  two  things — first,  that  the  appellant 
company  carries  on  trade  in  this  country 
—I  use  words  which  express  the  meaning 
of  the  Act — and,  secondly,  that  the  profits 
of  that  trade  are  subject  to  income-tax 
wherever  the  expenses  may  be  incurred, 
and  whether  they  are  incurred  by  reason 
of  the  company  carrying  on  trade  over  its 
own  cables  or  over  cables  belonging  to  others 
— that  is,  that  the  company  cannot  deduct 
from  the  profits  earned  any  imaginary  or 
estimated  profit  which  would  accrue  if  the 
company  carried  the  message  along  its 
own  cables  abroad. 

The  facts  are  clear,  and  the  question  is 
whether  the  company  does  carry  on  trade. 
There  is  no  principle  of  law  which  decides 
what  carrying  on  trade  is — ^a  multitude 
of  circumstances  make  up  what  is  called 
carrying  on  a  trade;  for  it  is  a  com- 
pound fact  made  up  of  a  variety  of 
things.  Now  the  facts  of  this  case 
shew  that  this  is  a  company  with  stations 
in  this  kingdom,  with  the  ends  of  cables 
in  this  kingdom,  and  these  cables  are 
worked  from  here  by  the  staff  of  the  com- 
pany. There  is  an  office  in  London,  and 
the  company  takes  messages  and  sends 
them  to  foreign  parts.     There  is,  as  it 

(1)  4  B.  dc  8.  826  ;  32  Law  J.  Rep.  Q.B.  318. 

(2)  16  tc  17  Ylct.  c.  34.  s.  1  grants  certain 
rates  and  duties  specified  as  follows  in  section  2, 
schedole  D :  '*  For  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any  per- 
son whatever,  whether  a  subject  of  Her  Majesty 
or  not,  although  not  resident  within  the  United 
]Cingdani,from  any  property  whatever  in  the 
United  Kingdom,  or  any  profession,  trade,  em- 
ployment or  vocation  exercised  within  the  United 
Kingdom.** 


87 


appears  to  me,  a  perfectly  plain  case  of 
carrying  on  trade  here.  This  company 
hahitoally  receives  messages  here,  and 
receives  money  here  for  sending  those 
messages  from  stations  here  to  foreign 
parts.  A  company  in  this  country  which 
regularly  undertakes  the  carrying  of  goods 
ahroad  for  money  as  part  of  its  ordinary 
business  carries  on  trade  in  this  country, 
even  though  the  whole  of  the  carriage  is 
done  abroad.  The  mere  fact  that  the 
company  enters  into  contracts  in  this 
country  with  English  subjects  for  the 
right  of  carriage  appears  to  me  to  be  the 
same  thing  as  if  it  made  similar  contracts 
for  the  sale  of  goods.  Whether  the  contract 
is  for  carriage  or  for  the  right  to  transmit 
messages  makes  no  diffei'ence.  So  if  a 
railway  company  with  a  station  at  Dover 
and  another  at  Calais  carries  passengers 
from  Dover  to  Calais  as  a  regular  practice, 
that  would  be  a  trading  at  Dover ;  and 
here  there  are  one  or  two  instruments  con- 
nected with  a  trade  in  this  country,  and 
these  bring  the  company  within  the  purview 
of  the  statute. 

The  question  then  arises.  What  is  profit  1 
Profit  is  the  difference  between  the  price 
received  and  the  cost  price.  The  expense 
of  management  or  establishments  is  an 
element  in  the  cost.  Then  in  this  case  it 
is  necessary  to  take  the  amount  received 
and  deduct  from  that  what  it  costs  the 
company  to  transmit  the  messages;  the 
difference  is  the  profit,  and  on  this  differ- 
ence the  company  ought  to  be  taxed.  It 
is,  however,  urged  that  the  company  has 
cables  of  its  own  abroad,  not  connected 
directly  with  this  country,  that  messages 
are  sent  over  those  cables,  and  that  those 
cables  earn  the  profit,  and  that  such  a 
profit  so  earned  may  be  deducted.  The 
answer  is  that  those  cables  do  not  earn  a 
profit :  the  use  of  them  may  diminish  the 
expense  of  earning  a  profit,  and  thus 
diminish  the  cost  price,  and  that  is  all ;  for 
it  is,  I  think,  a  fallacy  to  say  the  cables 
earn  a  profit,  and  the  company  can  only 
deduct  from  the  price  of  the  messages 
the  cost  of  transmission.  On  both  points 
then  this  judgment  must  be  affirmed. 

Brett,  L.  J. — ^By  the  statute  it  is  en- 
acted that  a  tax  shall  be  levied  on  the  profits 
of  a  company  not  resident  within    the 


88 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Erichten  v.  Zo^,  -^PP* 

United  Kingdom  derived  from  any  trade 
exercised  within  the  United  Kingdom. 
So  that  it  is  to  be  a  tax  collected  in  I'espect 
of  annual  profits  accruing  from  a  trade 
exercised  within  the  United  Kingdom.  I 
do  not  think  the  statute  is  difficult  to  con- 
strue, the  difficulty  (if  any)  is  in  deter- 
mining the  mercantile  or  business  fact 
whether  gains  do  accrue  to  foreign  com- 
panies in  respect  of  a  trade  carried  on  here. 
It  would  be  nearly  impossible,  and  cer- 
tainly unwise,  to  attempt  to  give  an 
exhaustive  definition  of  what  will  consti- 
tute can-ying  on  trade  in  this  country. 
Our  decision  must  be  based  upon  the  facts 
of  this  case  alone.  I  should  incline  to  say 
that  wherever  profitable  contracts  are 
habitually  made  in  England  by  or  for 
foreigners  with  personsinEngland — ^because 
they  are  in  England — to  do  something  for 
or  supply  something  to  those  persons,  such 
foreigners  are  exercising  a  profitable  trade 
in  England,  oven  though  everything  to  be 
done  by  them  in  order  to  fulfil  the  contract 
is  done  abroad.  The  profit  which  they 
derive  is  derived  from  the  payment  by  the 
person  with  whom  they  contract.  In  this 
case  they  would  not  have  any  such  profit 
unless  the  person  making  the  contract  by 
himself  or  by  some  one  else  were  in 
England.  The  contract  is  made  in  England 
because  the  person  or  his  agent  is  in  Eng- 
land, and  out  of  the  payment  for  that 
comes  the  profit.  So  that,  as  it  seems  to 
me,  it  is  immaterial  to  consider  whether 
any  part  of  the  cable  of  the  company  is  in 
England,  or  whether  any  pai-t  of  that 
which  the  company  undertakes  to  do  is 
done  in  England  or  not — ^the  case  would  be 
the  same  if  everything  to  be  done  was 
done  abroad.  That  which  is  done  abroad 
is  to  incur  expenses ;  those  are  not  profit, 
but  rather  they  diminish  the  profit  which 
the  company  makes  from  the  money 
received  for  contracts  habitually  made 
within  the  United  Kingdom. 

The  tax  is  to  be  paid  on  profits  which 
the  company  receives  from  making  busi- 
ness or  trading  contracts :  the  profit  is  the 
difference  between  what  the  company 
receives  and  what  it  costs  it  to  earn  the 
money.  It  matters  not  whether  the 
company  has  expended  in  this  country 
or  abroad  what  it  costs  to  earn  the 
money.     If  evexy  pai't  of  the  whole  in- 


strumentality of  conveyance  belonged  to 
the  company,  it  would  cost  a  certain  sum 
to  maintain  it,  and  the  profit  would  be  the 
difierence  between  what  it  cost  the  com- 
pany to  carry  the  message  and  the  sum 
the  company  received  from  the  person 
sending  the  message.  If  the  company 
employs  some  one  abroad  to  do  the  work 
of  carriage  for  it,  then  the  cost  to  the  com- 
pany is  what  it  has  to  pay  that  person, 
and  included  in  that  is  the  ordinary  trade 
profit  of  that  person ;  but  if  the  company 
does  the  work  itself  then  the  trade  profit 
which  might  thus  be  gained  is  no  part  of 
the  cost,  because  in  this  way  the  whole 
profit  might  be  deducted,  and  it  might  be 
said  that  none  was  made.  The  company, 
as  it  seems  to  me,  cannot  deduct  as  to  the 
line  abroad  what  is  called  a  trade  profit. 
The  judgment  muet  be  for  the  Crown. 

Cotton,  L.J. — ^The  two  questions  here 
are  whether  this  company  exeix;iaes  a  trade 
within  the  United  Kingdom  within  the 
meaning  of  the  statute,  and  the  amount 
of  profits  on  which  tax  is  payable.  This 
company  has  its  piincipal  place  of  business 
at  Copenhagen;  it  has  also  an  office  and 
servants  in  London,  and  carries  on  busi- 
ness in  London.  It  habitually  receives 
messages  for  transmission  to  all  parts.  It 
is  immaterial,  I  think,  to  consider  whether 
the  company  owns  lines  starting  from  the 
United  Kingdom  or  not ;  the  fact,  however, 
is  that  it  does  own  such  lines.  The  com- 
pany receives  by  its  servants  and  by  the 
Postmaster- General  messages  to  transmit, 
and  money  in  payment.  The  company 
habitually  contracts  to  send  messages,  and 
a  person  who  habitually  does  a  thing 
capable  of  producing  profit,  and  for  the 
purpose  of  producing  profit,  carries  on 
business]  and,  in  my  opinion,  the  business 
or  trade  which  this  company  carries  on  is 
that  of  collecting  messages  for  transmis- 
sion to  various  parts  of  the  world.  It 
could  carry  on  that  business  without 
having  any  lines  of  its  own,  but  it  has,  in 
fact,  the  advantage  of  three  lines  which 
start  from  the  United  Kingdom ;  and  al- 
though it  has  its  principal  place  of  busi 
ness  at  Copenhagen,  still  it  carries  on  a 
trade  or  business  within  the  United 
Kingdom.  It  was  ui^ed  on  behalf  of  the 
company  that  a  company  only  carries  on 
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bosinesB  where  the  head  office  or  centre  of 
management  is.  That  may  be  ao  as  regards 
the  meaning  of  the  phrase  "carrying  on 
business"  in  certain  statutes  when  the 
question  is  as  to  the  place  where  a  com- 
pany is  to  be  sued ;  but  it  is  not  so  when 
the  question  is,  Where  does  a  company 
earn  profits  on  which  tax  is  payable  f 

Then  there  is  the  question  of  profit. 
The  profit  on  this  business  is  the  sum 
received  after  deducting  all  expenses  paid 
for  the  purpose  of  performing  the  contract. 
If  the  company  performs  part  itself,  still 
it  cannot  deduct  an  imaginary  profit  sup- 
posed  to  have  been  earned  by  a  contract 
supposed  to  have  been  made  with  regard 
to  the  carriage  of  a  message  over  a  line 
belonging  to  the  company.  The  contract 
made  is  one  entire  contract,  a  contract  to 
send  a  message  all  the  way  to  its  destina- 
tion ;  and  if  as  to  part  the  company  carries 
the  message  more  cheaply  by  using  its  own 
lines,  still  no  deduction  can  be  made  in 
respect  of  a  profit  which  it  is  alleged  is 
thus  earned  :  such  a  profit  is  imaginary,  it 
has  no  real  existence  and  cannot  be  de- 
ducted. The  appeal  must  therefore  be 
dismissed. 

Appeal  dismissed.    Jtulgnient  for  the 

Crown, 


Solicitors — Ashurst  k  Co.,  for  appellant  com- 
pany; Solicitor  of  Inland  Revenue,  for  re- 
spondent. 


[IN  THE  COURT  OP  APPEAL.] 
1881.  1        HORNBY  V,   CARD  WELL. 

Dec.  19,  20.  J     HANBURT  (third  party).* 

Practice^Third  PaHy^Cosis  of  all 
Proceedings — Discretion  of  Court — Appeal 
— Judicature  Ad,  1873,  ss.  24  {sulhs.  3)  and 
49— Ore^CT-  Xri.  rule  IS—Order  LV.  rule 
1 — Sublease — Implied  Contract  of  In- 
demnity, 

The  plaint^  let  certain  premises  to  the 
defendant  by  a  lease,  which  contained  a 
covenant  to  repair.     The  defendant  under- 

♦  Coram  Jessel,  M.R. ;  Brett,  L.J.  :  Cotton, 
Vol.  61.— Q.B. 


let  the  premises  to  IT,  by  an  agreement 
made  **  subje<^  in  aU  respects  to  the  terms 
of  tJie  existing  lease  and  tlie  covenants  and 
stipuUuions  contained  therein**  The  plain- 
tiff sited  the  defendant  for  breaches  of  the 
covenant  to  repair;  and  notice  of  ths  plain- 
tiff's claim  was  given  by  the  defendant  to 
H.J  who  was  subsequently  made  a  third 
party  under  Order  XVI.  rule  18.  TJie 
two  cases  were  tried  separately  by  an  official 
referee,  who  reported  thcU  6il.  2s.  6d,  was 
due  in  eacJi  case  as  damages  for  non-repair, 
Judgjnent  was  given  for  the  plaintiff  for 
that  sum  against  the  defendant,  who,  in  his 
pleadings,  claimed  from  the  third  party 
the  amount  of  the  judgment  and  the  costs 
of  defending  tJiat  action.  The  third  party 
demurred  to  the  claim  for  costs,  but  the 
Divisional  Court  overruled  the  demurrer, 
ami  also  ordered  the  third  party  to  pay  all 
the  costs  of  the  action,  including  the  costs 
of  the  proceedings  between  the  plaintiff  and 
defendant : — Held  (affirming  the  decision 
of  the  Divisional  Court),  that  the  demurrer 
was  properly  overruled ;  and  that,  as  H. 
had  been  duly  made  a  third  party  to  the 
action  under  the  Judicature  Act,  1873,  s. 
24.  sulhs.  3,  and  Order  XVI.  rule  18,  tlie 
costs  of  all  the  proceedings,  including  the 
costs  of  the  proceedings  brought  by  tfie  plain- 
tiff, were  in  the  discretion  of  tJie  Court 
vnthin  the  meaning  of  Order  LV.,so  that 
there  was  no  appecd  by  reason  of  section  49 
from  an  order  dealing  with  tho4e  costs. 
Held  also  (per  Brett,  L.J.,  and  Cotton, 
L.  J.),  thai  the  defendant  could  recover  these 
costs  from  the  third  party  as  damages, 
since  the  agreement  between  them  amounted 
to  an  implied  contract  to  indemnify  him 
against  such  costs. 

Appeal  by  the  third  party  from  a  deci- 
sion of  the  Divisional  Court  overruling 
a  demurrer,  and  ordering  the  third  party 
to  pay  all  the  costs  of  the  action. 

The  action  was  originally  brought 
against  the  defendant  to  recover  damages 
for  bi-eaches  of  covenant  to  repair.  The 
plaintiff  let  a  house  to  the  defendant  by  a 
lease  which  contained  a  covenant  to  repair. 
The  defendant  under-let  the  house  to  the 
third  party,  Hanbury,  by  an  agreement, 
which  was  made  '' subject  in  all  respects 
to  the  terms  of  the  existing  lease,  and 
the  covenants  and  stipulations  contained 
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therein."  The  house  being  out  of  repiiir, 
the  pi*e8eut  action  was  brought,  and  notice 
of  the  plaintiff's  claim  was  given  by  the 
defendant  to  ilanbury,  who  took  no 
steps  in  the  matter  and  was  subsequently 
brought  in  as  a  third  party  under  Order 
XVI.  rule  18. 

The  two  cases,  as  between  the  plaintiff 
and  defendant,  and  as  between  the  defen- 
dant  and  third  party,  were  refeiTed  to  an 
official  referee,  who  tried  them  separately, 
and  repoi-ted  that  the  amount  due  for  non- 
repair was  54/.  28,  6(/.  in  each  case.  On 
the  determination  of  the  issues  in  the 
first  case  judgment  was  given  for  the  plain- 
tiff against  the  defendant  for  the  sum 
found  due  by  the  official  referee. 

The  defendant,  in  his  pleadings,  claimed 
that  sum  from  the  third  party,  and  also 
the  costs  of  defending  the  proceedings 
between  himself  and  the  plaintiff.  The 
third  party  demurred  to  so  much  of  the 
defendant's  pleadings  as  claimed  the  costs 
of  those  proceedings. 

The  Divisional  Court  (Lord  Coleridge, 
C.  J.,  and  Field,  J.)  oveiTuled  the  demurrer, 
and,  on  the  findings  of  the  referee,  gave 
judgment  for  the  defendant,  and  ordered 
the  third  party  to  pay  to  the  defendant  all 
the  costs  of  the  action,  including  the  costs 
of  defending  the  claim  made  by  the  plain- 
tiff against  the  defendant. 

The  third  party  appealed. 

Covrie,  Q.C.,  and  ArcJiihakl,  for  the  third 
party. — The  substance  of  the  demurrer  is 
that  the  defendant  is  not  entitled  to  recover 
against  the  third  party  the  costs  of  the 
action  brought  by  the  plaintiff. 

[Jessel,  M.R. — The  demnrrer  is  to  so 
much  of  the  defendant's  claim  as  relates 
to  damages.  Is  not  that  a  frivolous  de- 
murrer 1] 

The  claim  does  not  allege  any  facts 
which,  if  true,  would  give  a  cause  of 
action  against  the  third  party.  Section 
49  of  the  Judicature  Act,  1873,  limits  the 
right  of  appeal  to  costs  only,  which  by 
law  are  left  to  the  discretion  of  the  Court. 
The  costs  here  claimed  are  not  costs  in  the 
discretion  of  the  Court ;  they  are  not  re- 
coverable at  all,  because  there  was  not 
any  contract  of  indemnity,  nor  can  such  a 
contract  be  implied — JBaxendale  v.  The 
Lowlonj  Chatham    and    Dover  Kailway 


Company  (1),  Fishery,  TJie  Valde  Travers 
AspJialte  Company  (2).  The  agreement 
here  does  not  amount  to  a  contract  of  in- 
demnity— Logan  r.  IlaU  (3). 

[Bbett,  L.J.,  reierrediio  SmiM 8  Leading 
Casee  (7th  ed.),  p.  155,  where  it  was  said 
that  '*  it  is  necessary  to  observe  the  dis- 
tinction between  the  case  of  a  contract  to 
indemnify,  or  a  contract  to  do  the  very 
thing  to  which  the  contractee  is  liable, 
and  the  breach  of  which  oonseqnently 
may  raise  an  obligation  to  indemnify  the 
contractee  against  such  liability,  and  a  con- 
tract to  do  something  not  precisely  the 
same  with  that  to  which  the  contractee  is 
liable."  Jessel,  M.R. — The  decision  in 
Baxendale*8  Case  (1)  was  pnt  on  the 
ground  that  the  measure  of  damages  was 
not  entirely  the  same;  and  the  observa- 
tions then  made  wei*e  right,  bat  it  is  other- 
wise now  under  the  Judicature  Act  (4).] 

(1)  44  Law  J.  Rep.  Kxch.  20;  Law  Rep.  10 
Ezch.  35. 

(2)  45  Law  J.  Rep.  C.P.  479;  Law  Rep.   1 
C.P.  D.  511. 

(3)  4  Com.  B.  Rep.  598 ;  16  Law  J.  Rep.  C.P. 
252. 

(4)  Judicature  Act,  1873,  s.  24.  sub-s.  3: 
**  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  also  have  power  to  grant  to  any 
defendant  ....  all  such  relief  relating  to  or 
CDnnected  with  the  origioal  subject  of  the  cause 
or  matter,  and  in  like  manner  claimed  against 
any  other  person,  whether  already  a  party  to 
the  same  cause  or  matter  or  not,  who  shall  have 
been  duly  served  with  notice  in  writing  of  such 
claim  pursuant  to  any  Rule  of  Court  or  any 
Order  of  the  Court  as  might  properly  have  been 
granted  against  such  person  if  he  had  been 
made  a  defendant  to  a  cause  duly  instituted 
by  the  same  defendant  for  the  like  purpose; 
and  every  person  served  with  any  such  notice 
shall  thenceforth  be  deemed  a  party  to  such 
cause  or  matter,  with  the  same  rights  in  respect 
of  bis  defence  against  such  claim  as  if  he  had 
been  duly  sued  in  the  ordinary  way  by  such 
defendant." 

Order  XVI.  rule  17  :  "Where  a  defendant  is 
or  claims  to  be  entitled  to  contribution  or  in- 
demnity,  or  any  other  remedy  or  relief  over 
ag<ainst  any  other  person,  or  where  from  any 
other  cause  it  appears  to  the  Court  or  a  Judge 
that  a  question  in  the  action  should  be  deter- 
mined not  only  as  between  the  plaintiff  and  de- 
fendant, but  as  between  the  plaintiff,  defendant 
and  any  other  person,  or  bet  ween  any  or  either  of 
them,  the  Court  or  a  Judge  may,  on  notice 
being  given  to  such  last-mentioned  person, 
make  such  order  as  maybe  proper  for  having 
the  question  so  determined.** 

Rule  18 :  *'  Where  a  defendant  claims  to  be 
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No  doabt  the  measure  of  damages  for 
breach  of  a  covenant  to  repair  is  the  sum 
necessary  to  restors  the  premises  to  the 
state  in  which  they  ought  to  have  been 
kept.  And  where  there  is  a  covenant  to 
indemnify,  ulterior  consequences  have  to 
be  contemplated,  such  as  the  risk  of  an 
action  agamst  the  party  indemnified  for 
non-performaace  of  duties  which  the  party 
indemnifying  has  taken  upon  himself — 
Mayne  on  ^ama^M(3rded.),  p.  82.  But 
thane  is  no  such  contract  here.  The  third 
party  was  not  properly  added  here.  In 
Sehrieid^  v.  Batt  d;  Co,  (5)  it  was 
held  that  where  all  the  questions  could 
not  be  tried  together  the  third  party 
ought  not  to  be  added.  Again,  in  Witham 
V.  Vane  (6)  the  Court  of  Appeal  held  that 
they  had  no  jurisdiction  to  make  a  plain- 
tiff pay  the  costs  of  a  third  party  who  had 
been  Imnight  in  under  Order  XVI. ;  and 
conversely  the  third  party  cannot  be  ordered 
to  pay  the  plaintiff's  costs.  The  third  party 
did  not  defend,  nor  is  there  evidence  of 
any  request  to  defend,  at  his  expense^  the 
daim  brought  by  the  plaintiff. 

The  dia<^etion  over  costs  given  to  the 
Court  by  Order  LV.  rule  1,  must  not 
be  a  mere  arbitrary  discretion,  but  one 
which  must  be  exercised  according  to  the 
ordinaiy  accepted  rules.  The  object  of  the 
Rules  of  Court  is  not  to  create  an  in- 
demnity, but  to  bring  into  the  action 
parties  in  whom  lK>me  liability  in  the 
shape  of  an  indemnity  does  exist,  and  so 
avoid  multiplicity  of  legal  proceedings. 
At  all  events,  the  third  party  was  not  liable 
for  costs  incurred  before  he  was  made  a 
party  to  the  action,  because  section  24, 
sub-section  3,  of  the  Judicature  Act,  1873, 
enacts  that  the  party  served  with  notice 
shall  "thenceforth" — that  is,  from  the 
time  when  he  is  so  served — be  deemed  a 
party  to  the  cause. 

The  following  cases  were  also  referred  to : 
Beynon  v.  Godden  (7),  Treleaven  v.  Bray 

entitled  to  contribution,  indemnity  or  other 
remedy  or  relief  over  against  any  person  not  a 
party  to  the  action,  he  may,  by  leave  of  the 
Coort  or  a  Jadge,  issue  a  notice  to  that  cf* 
feet.  ,  ,  ." 

(5)  50  Law  J.  Rep.  Q.B.  525. 

(6)  W.  N.  1881,  p.  79. 

(7)  4S  Law  J.  Rep.  Sxch.  80;  Law  Rep.  4 
Bx.  D.  246. 
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(8),  Bower  v.  Hartley  (9),  The  Swamea 
Shipping  Company  v.  Duncan,  Fox  d;  Co, 
(10),  WUlmott  V.  Barber  {l\),  The  Carts- 
bum  (12),  WiUiams  v.  The  Sout/i  Eastern 
Railway  Company  (13),  Dicka  v.  Yatea 
(U). 

R.  WalUice,  for  the  defendant. — The  de- 
fendant is  entitled  to  recover  both  damages 
and  the  costs  of  the  action  from  the  third 
party.  Although  a  lessee,  who  under-lets, 
with  covenants  to  repair  in  the  same  terms 
as  in  his  own  lease,  is  not  necessarily 
entitled  to  recover  from  the  under-lessee 
the  cost  of  an  action  for  non-repair  brought 
against  himself,  yet  he  may  recover  the 
amount  of  dilapidations  recovered  against 
himself  and  occasioned  by  the  under- 
lessee's  neglect — Penley  v.  Watts  (15), 
Walker  v.  Hatton  (16).  And  he  may  re- 
cover the  costs  of  such  action  if  he  has 
given  notice  of  it  to  the  under-lessee,  and 
received  his  sanction  for  defending  it ;  and 
his  sanction  may  be  inferred  if  he  does 
not  prohibit  the  defence — Blyth  v.  Smith 
(17),  Rdph  V.  Crouch  (18),  Roacoe  on 
Evidence  ( }  3th  ed. ),  p.  700.  [He  was  then 
stopped  by  the  Court  on  this  point.] 

As  tD  the  other  question  :  The  Coui*t 
had  jurisdiction  to  deal  with  the  costs 
of  the  whole  action.  If  the  costs  are  in 
the  discretion  of  the  Court  then  there  is  no 
appeal ;  if,  on  the  other  hand,  the  Court 
has  no  discretion  over  them,  they  are, 
nevertheless,  recoverable  as  damages. 

Cotoie,  Q.C.f  in  reply.—  It  does  notappear 
in  Penley  v.  Watta  (15)  that  the  defendant 
requested  the  plaintiff  to  defend  the  action 

(8)  45  Law  J.  Rep.  Clianc.  113;  Law  Rep. 
1  Ch.  D.  176. 

(9)  46  Law  J.  Rep.  Q.B.  126 ;  Law  Rop.  1 
Q.«.  D.  652. 

(10)  45  Jaw  J.  Rep.  Q.B.  638 ;  Law  Hop.  1 
Q.B.  D.  644. 

(11)  Law  Rep.  17  Ch.  D.  772.  . 

(12)  49  Law  J.  Rep.  P.,  D.  &  A.  11 ;  Law  Ron. 
5  P.  D.  35. 

(13)  26  W.R.  352. 

(14)  50  Law  J.  Rep.  Chanc.  809;  Law  Rep. 
18  Ch.  D.  76. 

(15)  7  Mee.  &  W.  601  ;  10  Law  J.  Rop.  Bxcli. 
229. 

(16)  10  Mee.dc  W.  249 ;  11  Law  J.  Rep.  Exch. 
361. 

(17)  5  Man.  &  G.  405.  412-13;  6  Scott.  K.R. 
360 ;  12  Law  J.  Rep.  C.P.  203. 

(18)  37  Law  J.  Rep.  Exch.  8;  Law  Rep.  3 
Exch.  44.  ^  ^ 
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brought  by  the  origiDal  lessor.     The  autho- 
rities would  apply,  however,  if  there  was 
anything  equivalent  to  a  request  here,  but 
such  is  not  the  case. 

Jessel,  M.R. — Two  points  are  raised  by 
this  appeal.  The  first  is,  whether  this  de- 
muiTer,  which  relates  to  part  of  this  claim 
only,  was  properly  overruled.  Demurrers 
now  can  only  be  put  in  under  Order 
XXVIII.  rule  1,  by  which  any  party  may 
demur  to  any  pleading  or  to  any  part  of 
a  pleading  setting  up  a  distinct  cause  of 
action.  The  relief  sought  by  the  claim  is 
the  sum  of  54/.  28.  6c?.,  and  the  costs  of 
defending  the  proceedings  between  the 
plaintiff  and  the  defendant,  and  the  de- 
murrer is  to  so  much  of  the  relief  asked 
for  as  includes  those  costs.  Now  that  is  not 
a  separate  cause  of  action;  it  is  only  a 
statement  of  the  relief  claimed.  There  is 
but  one  cause  of  action  here,  namely,  the 
breach  of  the  covenant  to  repair,  and  there 
the  relief  is  prayed  with  a  certain  amount 
of  detail.  K  a  person  claims  too  much  he 
will  not  get  it,  but  nevertheless  the  cause 
of  action  will  remain.  It  was  never  in- 
tended that  there  should  be  such  a  demurrer 
as  this,  and  it  must  therefore  be  overruled. 

The  next  question  raised  is  of  very  great 
importance,  for  it  is  one  of  jurisdiction. 
The  appeal  is  from  so  much  of  the  order  of 
the  Divisional  Court  as  directed  the  third 
party  to  pay  the  whole  of  the  costs  of  the 
action,  includiDg  the  costs  paid  by  the  de- 
fendant to  the  plaintiff,  and  the  costs  of 
defending  the  claim  of  the  plaintiff  against 
the  defendant.  The  real  question  we  have 
to  decide  is,  whether  an  appeal  will  lie, 
because  if  there  was  jurisdiction  to  make 
the  order,  and  the  costs  are  costs  in  the 
discretion  of  the  Court,  then  there  will  be 
no  appeal  whether  the  order  be  right  or 
wrong.  The.  third  party  was  compelled  to 
argue  that  the  Court  had  no  jurisdiction 
to  make  the  order.  It  was  said  that  the 
third  party  is  brought  in  originally  under 
section  24,  sub-section  3,  of  th^  Judicature 
Act,  1873,  and  that  Order  LV.  rule  1  pro- 
vides that,  subject  to  the  provisions  of  the 
Act,  the  costs  of  and  incidental  to  all  pro- 
ceedings in  the  High  Court  shall  be  in  the 
discretion  of  the  Court.  The  third  party 
was  therefore  compelled  to  argue  that  the 
Act  contained  a  provision  whi(^  prevented 


the  costs  from  being  in  the  disaietion  of  the 
Court.  The  words  of  the  section  upon  which 
he  relied  are — "  With  the  same  rights  in 
respect  of  his  defence  against  such  claim  as 
if  he  had  been  duly  sued  in  the  ordinary 
way  by  such  defendant."  Now  that  pro- 
vision does  not  relate  to  costs,  but  to  the 
same  rights  in  respect  of  the  defence  against 
such  a  claim.  It  was  argued  that  before 
the  Judicature  Act,  the  third  party  could 
not  have  been  made  a  party  to  the  action 
between  the  plaintiff  and  defendant,  and 
that  therefore  his  r^hts  are  inteifered 
with,  because  he  had  a  right  not  to  be  made 
a  party  at  all.  This,  however,  is  a  con- 
fusion between  respective  legal  rights  and 
a  particular  mode  of  procedure — that  is,  it 
is  entirely  a  confusion  between  rights  of 
property  which  are  vested  rights  and  rights 
in  legal  procedure. 

Then  there  was  an  argument  founded 
upon  the  word  "  thenceforth  "  in  section  24, 
sub-section  3,  to  the  effect  that  the  third 
party  only  became  a  party  to  the  action 
from  the  time  when  the  notice  was  served. 
If,  however,  he  is  made  a  party,  he  would 
not  be  exempted  from  costs  which  were 
incurred  before  he  was  made  a  party ;  for 
he  may  be  liable  to  costs  from  the  very 
beginning  of  the  action.  The  result,  there- 
fore, is,  that  a  third  party  is  a  party  to  the 
cause,  and  is  liable  to  the  discretionary 
power  of  the  Court  over  costs.  It  is  a 
misfortune  if  that  discretion  be  wrongly 
exercised,  but  it  was  thought  better  to  run 
the  risk  of  a  mistake  being  made  in  some 
cases  than  that  further  costs  should  be  in- 
curred where  costs  have  already  been  given 
against  a  party.  It  is  therefore  no  answer 
to  say  that  the  discretion  may  be  exfTcised 
wrongly.  It  may  be  that  the  third  party 
ought  not  to  be  made  a  party  at  all,  but 
the  answer  to  that  is  that  he  may  appeal 
from  such  an  order,  and  if  there  is  a  priina 
fade  case  shewing  that  he  ought  not  to  be 
made  a  party,  he  will  be  dismissed  from 
the  action.  We  should  be  interfering  with 
the  plain  and  literal  meaning  of  the  Act 
of  Parliament  if  we  put  any  other  con- 
struction upon  these  words,  and  there  are 
no  sufficient  grounds  for  interfering  with 
the  order.  I  am  of  opinion  that  the  deci- 
sion of  the  Court  below  should  be  affirmed. 
There  was  another  argument  also  entitled 
to  considerable  weight,  namely,  that,  inde- 
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pendently  of  this  discretion  over  costs,  the 
Court  had  no  power  to  give  these  costs  in 
the  shape  of  damages,  but  they  have  not 
done  so.  The  question  here  decided  is  that 
the  Court  had  discretion  over  the  costs. 

Brett,  L.J.— I  should  be  very  sorry  if 
I  thought  that  the  judgment  of  the  Court 
below  could  only  be  supported  on  the 
ground  that  the  question  of  costs  was  in 
the  discretion  of  the  Court  below,  because 
then  there  would  be  no  appeal  even  though 
M  e  might  come  to  the  conclusion  that  the 
order  was  wrong  and  unjust.  I  am  of  opi- 
nion that  the  judgment  of  the  Court  below 
can  be  supported  upon  both  of  the  grounds 
urged,  and  if  it  can  be  supported  upon  the 
first  ground,  it  gives  me  satisfaction  to 
think  that  we  are  not  driven  to  say  that 
although  there  is  a  wrong,  yet  nevertheless 
we  cannot  apply  a  remedy  to  it.  The 
action  was  brought  by  the  plaintiff  against 
the  defendant  for  branches  of  covenant  to 
repair  contained  in  a  lease  made  between 
them.  The  third  party  was  made  a  party 
upon  an  allegation  that  there  was  a  lease 
between  him  and  the  defendant,  which  en- 
titled the  defendant  to  bring  an  action 
against  him.  It  is  obvious  that  there  was 
no  privity  of  contract  between  the  plaintiff 
and  the  third  party.  If  the  Court  below 
were  right  in  giving,  as  against  the  third 
party,  the  costs  paid  by  the  defendant  to 
the  plaintiff  by  way  of  damages,  then  I 
think  that  this  judgment  can  be  fairly 
construed  to  give  those  costs.  With  re- 
gard to  the  plaintiff  and  defendant  in  the 
original  action,  there  can  be  no  difficulty, 
because  the  plaintiff  is  clearly  entitled  upon 
the  findings  of  the  referee  to  recover  from 
the  defendant  the  sum  of  54^.  2«.  6(/.  and 
costs  of  suit ;  and  again  there  is  no  doubt 
that,  upon  the  report  of  the  referee  as  be- 
tween the  defendant  and.  third  party,  the 
defendant  is  entitled  to  recover  the  sum  of 
54/.  28.  6d.  from  the  third  party.  Then 
the  question  arises,  whether  the  defendant 
can  recover  from  the  third  party  the 
costs  of  the  action  brought  by  the  plaintiff 
against  him.  That  depends  upon  the  ques- 
tion, whether  he  can  recover  these  costs 
at  all;  and  unless  there  was  an  implied 
contract  of  indemnity  in  the  contract  be- 
tween him  and  the  third  party,  I  think 
that  he  cannot  recover  them.    Can  such  a 
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contract  be  inferred  ]  It  seems  to  me  that 
upon  the  proper  construction  of  the  sub- 
lease, there  was  a  contract  by  the  third 
party  to  perform  the  covenants  in  the  ori- 
ginal lease  which  the  defendant  was  bound 
to  perform.  That,  however,  did  not  make 
any  privity  of  contract  between  the  third 
party  and  the  plaintiff,  but  it  amounts  to 
a  stipulation  that  the  thiixl  party  will  in- 
demnify the  defendant  if  he  does  net  per- 
form those  covenants.  There  is,  therefore, 
an  implied  contract  to  indemnify  the  de- 
fendant if  the  third  party  does  not  peiform 
those  covenants ;  and  as  he  did  not  perform 
them,  there  is  no  doubt  that  he  was  liable 
to  indemnify  the  defendant  against  the 
damages.  It  was  said  that  he  was  not 
liable  for  the  costs  of  an  action  which  is 
defended  unreasonably.  Was  this  done  so 
here  1  If  a  defendant  gives  notice  to  the 
third  party  of  a  claim  made  against  him, 
and  gives  the  third  party  an  opportunity 
to  defend  the  action  if  he  chooses,  but  the 
third  party  will  not  do  anything,  then  the 
defendant  can  recover  the  costs  of  the 
action  which  he  defends  under  these  cir- 
cumstances. The  Court  would  have  been 
justified  in  this  case  in  arriving  at  the  con- 
clusion that  this  was  a  reasonable  defence, 
and  might  have  given  these  costs  to  the 
defendant  by  way  of  damages.  It  was  said 
that  the  Court  could  not  have  done  so 
now,  since  the  decision  in  Baxendale  v. 
The  London,  Chatham  and  Dover  BaUway 
Company  (1).  That  case,  however,  is  not 
in  point,  because  there  the  company  had 
made  no  contract  to  indemnify  the  plaintiff, 
and  did  not  know  there  was  any  con< 
tract  at  all  between  him  and  the  person 
whose  goods  were  injured.  A  contract  to 
indemnify  cannot  bd  implied  where  the 
party  has  no  knowledge  of  the  former  con- 
tract. In  this  case  the  third  party  had 
knowledge  of  the  lease,  and  contracted  in 
terms  to  perform  the  obligations  imposed 
by  it.  I  think  that  this  jii<^ment  may  well 
be  supported  on  that  ground.  Another 
point  which  seems  to  me  to  be  one  of  the 
greatest  difficulty  is  that  it  must  not  be 
assumed  that  there  is  any  contract  of  in- 
demnity, and  the  defendant  therefore  cannot 
recover  as  damages  against  the  thii-d  party 
the  costs  which  he  was  liable  to  pay  to  the 
plaintiff.  It  seems  to  me  that  under  these 
Bulee  and  Orders  there  may  be  a  question 
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between  the  defendant  and  third  jmrty 
which  turns  out  not  to  be  in  common  as 
between  all  the  parties,  and  if  that  be  clear, 
then  the  third  party  ought  not  to  be  made 
a  third  party;  but  if  prima  facie  there  is 
a  question  which  turns  out  to  be  in  com- 
mon, then  the  third  party  ought  to  be 
made  a  third  party.  Bule  17  of  Order 
XYT.  seems  to  assume  that  there  may  be 
one  question  in  common,  and  also  other 
questions  which  are  not  in  common; 
but  the  third  party  is  to  be  brought  in  if 
it  can  be  plausibly  shewn  that  there  is  a 
question  in  common.  It  may  turn  out  at 
the  trial  that  there  is  no  such  question,  and 
I  should  be  sorry  to  say  that  therefore  no 
judgment  could  be  given  for  the  defendant 
against  the  third  party  upon  the  issues 
tried  between  them.  That  would  be  a 
narrow  construction  to  put  upon  these 
rules.  In  Benecke  v.  Fro8t  (19)  it  was 
held  that  there  might  be  a  case  in  which 
the  questions  between  the  plaintiff  and 
defendant  might  not  be  in  common, as 
between  the  plaintiff  and  third  party,  but 
that  nevertheless  such  a  case  would  come 
within  these  rules.  I  agree  with  that 
decision. 

It  was  also  said  that  these  rules  were 
made  for  the  purpose  of  introducing  the 
Chancery  procedure  into  the  common  law 
practice.  It  appears  from  the  rules  them- 
selves that  all  the  Chancery  procedure  is 
not  to  be  applied  to  common  law  actions, 
but  certain  parts  only  of  that  procedure. 
Now  what  is  the  practice  1  It  seems  to 
me  that  the  third  party  can  be  brought  in, 
although  there  may  be  questions  which  are 
not  in  common  between  him  and  the  plain- 
tiff. Supposing  that  to  be  so,  it  would  not 
be  just  or  right  to  make  the  third  party 
pay  costs  as  between  the  plaintiff  and  de- 
fendant. The  question  is  whether,  if  such 
a  wrong  were  done,  the  third  party  has  a 
right  to  appeal. 

I  should,  with  the  greatest  reluctance, 
feel  bound  to  construe  the  rules  so  that,  if 
such  an  injustice  did  happen,  there  should 
be  no  appeal.  But  even  if  that  accident 
were  to  happen,  it  seems  to  me  that  the 
third  party  is  a  party  to  the  cause  within 
the  rules.  If  that  be  so,  then  the  question  is 
whether  the  Court  is  at  liberty  to  circum- 

(19)  46  Law  J.  Bep.  Q.B.  693;  Law  Bep. 
1Q.B.D.419. 


scribe  the  ordinary  reading  of  Order  LV. 
as  to  the  discretion  of  the  Court  over 
costs.  I  cannot  see  my  way  to  do  so.  If 
therefore  any  such  injustice,  which  happily 
has  not  been  the  case  here,  should  happen, 
there  would  be  no  remedy.  As  regards 
the  demurrer,  it  is  clearly  frivolous  to 
demur  to  a  claim  for  damages. 

Cotton,  L.J. — I  agree  with  the  other 
members  of  the  Court  as  to  the  demurrer. 
The  order  which  comes  before  us  is  one 
which  in  torms  is  for  the  costs  paid  by  the 
defendant  to  the  plaintiff,  not  as  damages, 
but  as  part  of  the  costs  of  the  cause  which 
the  third  party  had  to  pay  to  the  defendant. 
The  order  was  made  upon  the  ground  that 
the  Court  had  discretion,  under  the  Judi- 
cature Act  and  Rules,  to  make  the  third 
party  pay  all  the  costs  of  the  action. 
It  is  not  necessary  to  distinguish  the  diffe- 
rent rules  of  Order  XVI.,  which  are  in- 
tended to  give  effect  to  the  mode  of  pro- 
cedure provided  by  section  24,  sub-section 
3,  of  the  Judicature  Act,  1873.  When  a 
person  has  been  properly  served  with  no- 
tice under  Order  XVI.  rule  18  (and  this 
must  be  assumed  here,  because  there  has 
been  no  appeal),  the  section  says  that  he 
"  shall  thenceforth  be  deemed  a  party  to 
such  cause  or  matter ; "  so  that  irom  that 
time  he  is  to  be  treated  as  a  party  to  the 
cause  in  which  he  has  been  made  a  defen- 
dant. Now  what  are  the  consequences  of 
making  him  a  party  %  Under  Order  LV. 
the  Court  is  to  have  discretion  over 
coste  as  between  all  parties  to  the  action ; 
and  the  third  party,  having  been  properly 
served  with  a  notice  under  the  Judicattu^e 
Act  and  Rules,  has  therefore  become  a 
party  to  the  action.  It  is  true  that  Order 
LV.  rule  1  says  "  subject  to  the  provisions 
of  the  Act,"  and  we  must  therefore  con- 
sider whether  these  words  prevent  the 
third  party  from  being  made  liable  to  pay 
these  coste,  if,  before  the  Judicature  Act, 
he  could  not  have  been  made  liable.  Now 
section  24,  sub-section  3,  only  refers  to  any 
right  which  the  third  party  might  have 
had  to  defend  himself  against  any  claim  in 
another  action,  but  not  as  regards  coste  in 
any  action  in  which  he  is  brought  before 
the  Court.  The  Judicature  Act  only  alters 
the  form  of  procedure,  and  the  third  party 
is  still  liable  to  pay  sttch  coste  as  he  would 
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have  been  liable  to  pay  if  the  old  form  of 
procedure  had  been  followed.  Here  he  has 
been  made  Liable  aa  a  matter  of  procedure 
to  the  ooete  of  an  action  to  which  he  has 
been  made  a  party. 

I  am  of  opinion  that  the  true  construc- 
tion of  these  rules  is  that  they  were  in- 
tended to  enable  the  Ck>urt,  in  dealing  with 
proceedings  in  which  a  third  party  who 
has  been  brought  in  has  raised  an  allega- 
tion, to  make  that  party  pay  the  costs 
which  have  been  incurred  by  reason  of 
that  allegation.   I  am  therefore  of  opinion, 
without  going  into  the  question  whether 
or  not  a  proper  discretion  has  been  exer- 
cised, that  the  Court  has  power  to  deal 
with  the  costs  of  these  proceedings  as  well 
between  the  original  parties  as  between 
them  and  the  third  party.    There  may  be 
cases  in  which  the  discretion  might  be  ex- 
ercised so  as  to  cause  hardship,  but  we 
must  not,  for  that  reason,  cut  down  the 
general  effect  of  the  power.     There  is  an- 
other matter  to  be  considered.    Section  24, 
8ub>  section  3,  says  that  the  person  served 
with  the  notice  shall  "thenceforth"  be 
treated  as  a  defendant.     Now  a  defendant 
who  has  been  added  at  a  subsequent  period 
may  be  made  liable  for  costs  from  the  very 
beginning  of  the  action.     It  is  said  that 
this  is  a  hardship,  because  he  may  be  made 
liable  for  the  cost  of  proceedings  which 
have  been  improperly  incurred  before  he 
was  joined.     I  do  not  see  how  the  fact  of 
making  him  a  party  to  the  proceedings 
would  enable  him  to  prevent  the  plaintiff 
from  taking  unnecessary  proceedings.  The 
rule  is  that  no  one  is  to  remain  liable  for 
any  costs  except  those  incurred  for  the 
purpose  of  litigation.     That,  however,  is 
no  obstacle  to  our  holding  that  in  this  case 
he  is  a  party  liable  to  pay  costs,  if  the 
Court  in  its  discretion  thinks  that  he  ought 
to  be  so  liable.     I  in  no  way  dissent  from 
the  view  expressed  by  Lord  Justice  Brett 
on  the  other  point  as  to  the  contract  of 
indemnity. 

Appeal  dismissed. 

SolicitoT£ — Foord  k  Edwards,  agents  for  Dearie 
k  E.'lgeworth,  Eastqoumc,  for  defendant; 
Phillips  k  Son,  for  third  party. 
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Ship  and  Shipping — Marine  Insurance 
— Barrairy  of  Master  leading  to  Capture — 
Warraniy  against  Capture  —  Proximate 
Cause  of  Loss, 

Plaintiffs  had  effected  a  time  policy  of 
insurance  with  the  defendant^  arid  among 
the  risks  and  losses  i'nsured  against  was 
included  barratry  of  the  master.  The 
policy  contained  the  ustuU  sue  and  labour 
clause,  and  the  eubject-matter  of  insurance 
was  warranted  free  from  capture  and  sei- 
zure^ and  the  consequences  of  any  attempt 
thereat. 

While  the  policy  was  in  force  tlie  ship  was 
seized  by  foreign  revenue  authorities  i7i 
consequence  of  the  master  having  bar- 
ratrously  engaged  in  a  smuggling  adven- 
ture,  and  plaintiffs  incurred  expense  in 
obtaining  her  liheraiion,  which  they  sought 
to  recover  under  t/ie  policy : — 

Held,  that  the  warranty  applied  to 
exempt  the  defendaiU  from  UahUity,  inas- 
mucfi  aSf  notwithstanding  that  the  barra- 
trous act  led  to  the  seizure,  the  seizure  teas 
the  proximate  cause  of  loss. 

Special  Case  stated  in  an  action  for  the 
opinion  of  the  Court. 

1.  The  plaintiffs  at  the  several  times 
hereinafter  mentioned  were  the  owners  of 
the  steamship  Rosslyn,  and  the  defendant 
is  an  underwriter  at  Lloyds'.  On  or  about 
the  30th  of  May,  1878,  the  plaintiffs 
effected  a  policy  of  marine  insurance  for 
3,500^.,  which  the  defendant  subscribed 
for  the  sum  of  100/.,  on  the  said  steam- 
ship the  Rosslyn,  the  ship  valued  at 
12,000/.,  and  the  machinery  valued  at 
6,000/.,  for  the  space  of  twelve  calendar 
months,  at  and  from  the  30th  day  of  May, 
1878,  to  the  29th  day  of  May,  1879,  both 
da3n3  inclusive.  A  copy  of  the  policy  ac- 
companies the  case,  and  is  to  be  taken  as 
part  thereof. 

2.  The  risks  and  losses  insured  against 
were  those  usually  covered  by  a  marine 
policy,  and  included  perils  of  the  sea,  men- 
of-war,  enemies,  takings  at  sea,  arrests, 
restraints  and  detainments  of  all  kings, 
princes  and  people  of  what  nation,  condi- 
tion or    quality  soever,  barratiy  of  the 
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United  Kingdom  derived  from  any  trade 
exercised  within  the  United  Kingdom. 
So  that  it  is  to  be  a  tax  collected  in  I'espect 
of  annual  profits  accruing  from  a  trade 
exercised  within  the  United  Kingdom.  I 
do  not  think  the  statute  is  difficult  to  con- 
strue, the  difficulty  (if  any)  is  in  deter- 
mining the  mercantile  or  business  fact 
whether  gains  do  accrue  to  foreign  com- 
panies in  respect  of  a  trade  carried  on  here. 
It  would  be  nearly  impossible,  and  cer- 
tainly unwiBB,  to  attempt  to  give  an 
exhaustive  definition  of  what  will  consti- 
tute carrying  on  trade  in  this  country. 
Our  decision  must  be  based  upon  the  facts 
of  this  case  alone.  I  should  incline  to  say 
that  wherever  profitable  contracts  ai*e 
habitually  made  in  England  by  or  for 
foreigners  with  personsinEngland — because 
they  are  in  England — to  do  something  for 
or  supply  something  to  those  persons,  such 
foreigners  are  exercising  a  profitable  trade 
in  England,  oven  though  everything  to  be 
done  by  them  in  order  to  fulfil  the  contract 
is  done  abroad.  The  profit  which  they 
derive  is  derived  from  the  payment  by  the 
person  with  whom  they  contract.  In  this 
case  they  would  not  have  any  such  profit 
unless  the  person  making  the  contract  by 
himself  or  by  some  one  else  were  in 
England.  The  contract  is  made  in  England 
because  the  person  or  his  agent  is  in  Eng- 
land, and  out  of  the  payment  for  that 
comes  the  profit.  So  that,  as  it  seems  to 
me,  it  is  immaterial  to  consider  whether 
any  part  of  the  cable  of  the  company  is  in 
England,  or  whether  any  part  of  that 
which  the  company  undertakes  to  do  is 
done  in  England  or  not — the  case  would  be 
the  same  if  everything  to  be  done  was 
done  abroad.  That  which  is  done  abroad 
is  to  incur  expenses ;  those  are  not  profit, 
but  rather  they  diminish  the  profit  which 
the  company  makes  from  the  money 
received  for  contracts  habitually  made 
within  the  United  Kingdom. 

The  tax  is  to  be  paid  on  profits  which 
the  company  receives  from  making  busi- 
ness or  trading  contracts :  the  profit  is  the 
difference  between  what  the  company 
receives  and  what  it  costs  it  to  earn  the 
money.  It  matters  not  whether  the 
company  has  expended  in  this  country 
or  abroad  what  it  costs  to  earn  the 
money.     If  eveiy  paiii  of  the  whole  in- 


strumentality of  conveyance  belonged  to 
the  company,  it  would  cost  a  certain  sum 
to  maintain  it,  and  the  profit  w^ould  be  the 
difierence  between  what  it  cost  the  com- 
pany to  carry  the  message  and  the  sum 
the  company  received  from  the  person 
sending  the  message.  If  the  company 
employs  some  one  abroad  to  do  the  work 
of  carriage  for  it,  then  the  cost  to  the  com- 
pany is  what  it  has  to  pay  that  person, 
and  included  in  that  is  the  ordinary  trade 
profit  of  that  pei'son ;  but  if  the  company 
does  the  work  itself  then  the  trade  profit 
which  might  thus  be  gained  is  no  part  of 
the  cost,  because  in  this  way  the  whole 
profit  might  be  deducted,  and  it  might  be 
said  that  none  was  made.  The  company, 
as  it  seems  to  me,  cannot  deduct  as  to  the 
line  abroad  what  is  called  a  trade  profit. 
The  judgment  must  be  for  the  Crown, 

Cotton,  L.J. — The  two  questions  here 
are  whether  this  company  exeix^ises  a  trade 
within  the  United  Kingdom  within  the 
meaning  of  the  statute,  and  the  amount 
of  profits  on  which  tax  is  payable.  This 
company  has  its  principal  place  of  business 
at  Copenhagen;  it  has  also  an  office  and 
servants  in  London,  and  carries  on  busi- 
ness in  London.  It  habitually  receives 
messages  for  transmission  to  all  parts.  It 
is  immaterial,  I  think,  to  consider  whether 
the  company  owns  lines  starting  from  the 
United  Kingdom  or  not ;  the  fact,  however, 
is  that  it  does  own  such  lines.  The  com- 
pany receives  by  its  servants  and  by  the 
Postmaster- General  messages  to  transmit, 
and  money  in  payment.  The  company 
habitually  contracts  to  send  messages,  and 
a  person  who  habitually  does  a  thing 
capable  of  producing  profit,  and  for  the 
purpose  of  producing  profit,  carries  on 
business ;  and,  in  my  opinion,  the  business 
or  trade  which  this  company  carries  on  is 
that  of  collecting  messages  for  transmis- 
sion to  various  parts  of  the  world.  It 
could  carry  on  that  business  without 
having  any  lines  of  its  own,  but  it  has,  in 
fact,  the  advantage  of  three  lines  which 
start  from  the  United  Kingdom ;  and  al- 
though it  has  its  principal  place  of  busi- 
ness at  Copenhagen,  still  it  carries  on  a 
trade  or  business  within  the  United 
Kingdom.  It  was  urged  on  behalf  of  the 
company  that  a  company  only  carries  on 
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bosineas  where  the  head  office  or  centre  of 
management  is.  That  maybe  so  as  regards 
the  meaning  of  the  phrase  ^'carrying  on 
business"  in  certain  statutes  when  the 
question  is  as  to  the  place  where  a  com- 
pany is  to  be  sued ;  but  it  is  not  so  when 
the  question  is,  Where  does  a  company 
earn  profits  on  which  tax  is  payable  I 

Then  there  is  the  question  of  profit. 
The  profit  on  this  business  is  the  sum 
received  after  deducting  all  expenses  paid 
for  the  purpose  of  performing  the  contract. 
If  the  company  performs  part  itself,  still 
it  cannot  deduct  an  imaginary  profit  sup- 
posed to  have  been  earned  by  a  contract 
supposed  to  have  been  made  with  regard 
to  the  carriage  of  a  message  over  a  line 
belonging  to  the  company.  The  contract 
made  is  one  entire  contract,  a  contract  to 
send  a  message  all  the  way  to  its  destina- 
tion ;  and  if  as  to  part  the  company  carries 
the  message  more  cheaply  by  using  its  own 
lines,  still  no  deduction  can  be  made  in 
respect  of  a  profit  which  it  is  allied  is 
thus  earned  :  such  a  profit  is  imaginary,  it 
has  no  real  existence  and  cannot  be  de- 
ducted. The  appeal  must  therefore  be 
dismissed. 

Appeal  dismissed.     Jtulgment  for  the 

Crown. 


Solicitors — Ashnrst  k.  Co.,  for  appellant  com- 
pany; Solicitor  of  Inland  Revenue,  for  re- 
spondent. 


[IN  THE  COURT  OF  APPEAL.] 
1881.  1         HORXBY  V,   CARDWELL. 

Dec.  19,  20.  J     H ANBURY  (Uiird  party).'* 

Practice— Third  Party^Costs  of  all 
Proceedings — Discretion  of  Court — Appeal 
—Judicature  Act,  1873,  ss.  24  {subs.  3)  and 
49— Order  XYI.  rule  IS— Order  LV.  rule 
1 — Sub-lease — Implied  Contract  of  In- 
demnity. 

The  plaintiff  let  certain  premises  to  the 
defendant  by  a  lease,  which  contained  a 
covenant  to  repair.     The  defendant  under- 

*  Cm-am  Jessel,  M.R. ;  Brett,  L.J. ;  Cotton, 
L.J. 

Vol,  51.— Q.B. 


let  the  premises  to  H,  by  an  agreement 
made  ''  suibject  in  aU  respects  to  the  terms 
of  tlie  existing  lease  and  t/ie  covenants  and 
stipuUuions  contained  therein  "  Theplainr 
tiff  sited  tfie  defendant  for  breaches  of  the 
covenant  to  repair;  and  notice  of  the  plain- 
tiffs claim  was  given  by  the  defendant  to 
7/.,  wlio  was  subsequently  made  a  third 
party  under  Order  XVI,  rule  18.  Tite 
two  cases  were  tried  separately  by  an  official 
referee,  who  reported  tlial  b\l.  2s.  6d.  was 
due  in  each  case  as  damages  for  nonrepair. 
Judgment  was  given  for  the  plaintiff  for 
that  sum  against  the  defendant,  who,  in  his 
pleadings,  claimed  from  the  third  party 
tJie  amount  of  the  judgment  and  the  costs 
of  defending  t/iat  action.  The  third  party 
demurred  to  the  claim  for  costs,  but  the 
Divisional  Court  overruled  the  demurrer, 
and  also  ordered  the  third  party  to  pay  all 
t/ie  costs  of  the  action,  including  the  costs 
of  the  proceedings  between  t/ie  plaintiff  and 
defendant : — Held  {cffirming  the  decision 
of  the  Divisional  Court),  that  the  demurrer 
was  properly  overruled ;  and  that,  as  H. 
had  been  duly  Tnade  a  third  party  to  tJie 
action  under  the  Judicature  Act,  1873,  s. 
24.  sidhs.  3,  and  Order  XVI.  rule  18,  tlks 
costs  of  all  the  proceedings,  including  the 
costs  oftlu  proceedings  brought  by  tJie  plain- 
tiff, were  in  the  discretion  of  the  Court 
unthin  the  meaning  of  Order  L  V.,  so  that 
there  was  no  appeal  by  reason  of  section  49 
frofn  an  order  dealing  with  thoie  costs. 
Held  also  (per  Brett,  L.J.,  and  Cotton, 
L. J.),  that  t/ie  defendant  could  recover  tJiese 
costs  from  the  third  party  as  damages, 
since  the  agreement  between  them  amounted 
to  an  implied  contract  to  indemnify  him 
against  such  costs. 

Appeal  by  the  third  party  from  a  deci- 
sion of  the  Divisional  Court  overruling 
a  demurrer,  and  ordering  the  third  party 
to  pay  all  the  costs  of  the  action. 

The  action  was  originally  brought 
against  the  defendant  to  recover  damages 
for  bi*eaches  of  covenant  to  repair.  The 
plaintiff  let  a  house  to  the  defendant  by  a 
lease  which  contained  a  covenant  to  repair. 
The  defendant  under-let  the  house  to  the 
third  party,  Hanbury,  by  an  agreement, 
which  was  made  ''subject  in  all  respects 
to  the  terms  of  the  existing  lease,  and 
the  covenants  and  stipulations  contained 

N 


98 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Cory  V.  Burr, 

Now  it  has  been  held  that  where  there 
is  a  warranty  such  as  this,  and  the  ship 
being  by  penis  of  the  sea  placed  in  such  a 
position  as  to  be  exposed  to  capture  is 
captured,  the  loss  is  to  be  assigned  to  the 
proximate  cause,  the  capture,  and  not  to 
the  remote  cause,  the  perils  of  the  sea,  and 
is  so  within  the  exception — Livie  v.  Jwnaon 
(6),  Green  v.  Elmdie  (1). 

In  Livie  v.  Janaon  (6)  there  was  a  war- 
I'anty  ^'free  from  American  condemnation." 
The  master  sailed  out  of  port  in  breach  of 
an  American  embargo,  and,  having  sus- 
tained partial  sea  damage,  was  seized  and 
condemned  by  the  American  Government 
for  the  breach,  and  this  was  held  a  total 
loss  by  the  excepted  peril,  Lord  Ellen- 
borough  saying  that  the  substantive  loss 
was  imputable  to  such  latter  peril  only, 
and  not  to  the  previous  sea  damage. 

The  consideration  of  these  authorities, 
and  the  application  of  the  well-known 
principle  that  a  contract  of  insurance  is 
one  of  indemnity  and  indemnity  only, 
leads  me  to  the  conclusion  that  the  loss  in 
the  present  case  is  imputable  to  the  excepted 
peril. 

It  was  correctly  alleged  by  Mr.  Cohen 
on  the  argument  that "  capture  and  seizure  " 
are  not  in  terms  enumerated  perils,  but  are 
or  may  be  included  in,  or  caused  directly 
or  remotely  by,  a  great  many  of  the  perils 
actually  enumerated ;  e.g,^  perils  of  the  sea 
may  be  the  remote  cause,  as  in  the  case  of 
Green  v,  Ehnslie  (1),  or  more  frequently 
perils  by  menK.f-war  or  enemies  or  pirates. 

In  these  or  similar  cases,  to  hold  that  a 
capture  caused  by  or  the  direct  result  of 
any  of  these  perils  is  not  within  the  excep- 
tion, would,  it  seems  to  me,  be  to  deprive 
the  latter  of  its  whole  or  at  least  a  good 
part  of  its  effect  and  value. 

As  Mr.  Cohen  pointed  out,  the  wanunty 
is  not  an  extension  but  a  limitation  of  the 
contract  of  assiu'anoe.  Capture  and  seizure, 
therefore,  although  not  specifically  included 
in  the  catalogue  of  perils  insured  against, 
must  be  found  in  some  of  them,  and  may 
be  found  in  many,  and,  amongst  others  (as 
this  case  shews),  they  may  be  the  conse- 
quence of  barratry  which  led  to  the  act  by 
which  in  truth  the  loss  happened. 

Until  the  seizure  by  the  Spanish  autho- 

(6)  12  East,  618. 


rities,  although  a  barratrous  act  had  been 
committed,  &ere  had  been  no  lo88,  and 
had  the  captain  not  been  overhauled  there 
probably  never  would  have  been  any.  It 
was  the  seizure  that  brought  the  loss  into 
existence. 

The  true  mode  of  construction  is,  I  think, 
to  read  the  clause  in  which  the  perils  are 
enumerated  and  the  warranty  together, 
and  then  it  will  stand  thus :  "  Assurer 
liable  for  loss  by  barratry  except  such  bar- 
ratry as  ends  in  or  causes  capture  and 
seizure."  This  construction  gives  effect  to 
all  the  words  used.  There  is  capture  and 
seizure  as  found  in  the  warranty,  and  Uiere 
may  be  many  cases  of  barratty  which  do 
not  result  in  seizure,  and  are  therefore  pro- 
perly assured  against  without  exception. 

Mr.  Myburgh,  on  the  contrary,  asks  us 
to  read  it  thus :  '^  Free  unless  caused  by 
barratry  ] "  but  if  so,  why  not  also  read  in 
it  all  the  other  perils  capable  of  producing 
seiztue,  and  so  render  the  exception  nearly 
or  absolutely  nugatory.  I  think,  therefore, 
that  reading  the  whole  policy  the  true  con- 
struction is  that,  if  there  is  a  loss  directly 
caused  by  capture  and  seizure,  as  was  the 
case  here,  the  loss  is  not  the  less  imputable 
to  the  excepted  peril  because  it  might  re- 
motely have  been  due  to  a  barratrous  act. 
My  judgment  is  therefore  for  the  defendant 
with  costs. 

Cave,  J. — ^I  also  am  of  opinion  that  the 
defendant  is  entitled  to  succeed.  The 
master  was  clearly  guilty  of  barratry  which 
led  to  the  seizure  of  the  vessel,  and  there 
was,  therefore,  a  loss  by  barratry,  but  a  loss 
which  prima  facie  was  within  the  war- 
ranty. It  was,  however,  contended  on 
behsdf  of  the  plaintiffs  that,  there  having 
been  a  loss  by  barratry,  they  were  en- 
titled to  recover,  although  the  proximate 
cause  of  the  loss  arose  from  seizure,  and  in 
support  of  this  contention  VaMejo  v. 
Wlieekr  (4)  was  cited.  In  that  case  the 
vessel  was  assui'ed  by  a  voyage  policy,  and 
the  master  having  barratrously  deviated,  it 
was  held  that  the  insurer  was  liable  for  a 
loss  by  perils  insured  against,  whether  sudi 
loss  happened  during  the  fraudulent  devia- 
tion or  afterwards.  The  ground  on  which 
it  was  held  that  the  insurer  was  liable  for 
loss  by  a  peril  happening  after  the  fraudu- 
lent deviation  was,  that  as  there  was  a 
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deviation  the  owner,  if  not  Recnred  against 
the  barratry  of  the  master,  would  have  lost 
his  insurance  by  the  fraud  of  the  master. 
Now  if  in  this  case  it  could  have  been 
shewn  that  the  owner  could  not  have 
recovered  upon  a  policy  against  loss  by 
seizure  by  reason  of  the  barratrous  conduct 
of  the  master,  the  principle  of  VcUlejo  v. 
Wheeler  (4)  would  have  applied.  But  it 
was  dear  from  the  cases  of  Arcangelo  v. 
Thompson  (3),  Heymcm  v.  Pariah  (2)  and 
Blyih  V.  Shepherd  (7),  that  the  law  is  not 
so,  and  that,  under  the  circumstances  of 
this  case,  the  insurer  would  have  recovered 
under  a  policy  against  loss  by  seizure. 

The  case  of  The  American  Insurance 
Company  v.  Dunham  (5)  was  also  cited  on 
behalf  of  the  plaintiff.  In  that  case  it 
was  held  that  upon  a  policy  against 
(amongst  other  perils)  barratry  of  the 
master,  the  assured  was  entitled  to  recover 
damages  sustained  in  consequence  of  the 
seienre  and  detention  of  the  vessel  and 
cargo  by  reason  of  prohibited  goods  having 
been  found  on  board  belonging  ^to  the 
master,  shipped  by  him  for  the  purpose  of 
being  smuggled,  notwithstanding  a  clause 
in  the  policy  that  the  insurer  should  be 
free  from  charge  in  consequence  of  seizure 
or  detention  for  or  on  account  of  any  illicit 
or  prohibited  trade.  The  ground  of  that 
decision,  which  was  founded  on  Havdock 
V.  HamiU  (8),  was  that  the  warranty  ex- 
tended only  to  the  acts  of  the  assured  and 
of  those  acting  with  his  knowledge  and 
consent.  It  is  clear  that  that  ground  can- 
not apply  here,  and  if  because  perils  from 
barratry  are  insured  against  it  is  to  be 
held  that  the  warranty  against  seizure  does 
not  extend  to  a  seizure  which  is  barratrous 
or  which  is  the  natural  result  of  barratry, 
it  might  equally  be  contended  that  because 
perils  from  enemies  are  insured  against  the 
warranty  against  capture  does  not  extend 
to  capture  by  an  enemy. 

In  Kleinwort  v.  Shepherd  (9)  there  is  an 
Mier  dictum  of  Lord  Campbell  which  sup- 
ports the  view  I  take.  In  that  case  there 
was  the  same  warranty  as  here,  and  Lord 
Oampbell  in  his  judgment,  while  discuss- 
ing what  is  a  seizure  within  the  warranty, 

(7)  9  Mec.  &  W.  763 ;  11  Law  J.  Rep.  Exch. 
293. 

(8)  3  Term  Rep.  277. 

(9)  1  B.  &  B.  447;  28  Law  J.  Rep.  Q.B.  147. 
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says,  ''If  the  crew,  intending  to  turn 
pirates,  were  to  murder  the  captain  and  to 
run  away  with  the  ship,  would  not  this  be 
a  loss  by  seizure  t "  And  it  is  evident  from 
the  context  that  in  his  opinion  it  would 
have  been.  If,  therefore,  a  seizure  which  is 
in  itself  the  barratrous  act  is  within  the 
exception,  why  is  not  a  seizure  which  is 
not  a  barratrous  act^  but  only  a  result  and 
consequence  of  it  1 

JvdgmtnJLfor  tlve  defendarU. 


Solteitors — H.  C.  Coote,  agent  for  Adamson, 
North  Shields,  for  plaintiff ;  Waltons,  Bnbb  & 
Walton,  for  defendant. 
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MEEK  V,  CHAMBEBLAIN  AND 
WIFE. 


Dower  y  Release  of— Mortgage  of  Land 
— Redemption — Revival  of  Dower, 

A  right  to  dower  in  favour  of  a  widow 
aUached  to  land  of  which  her  son  was 
seised  in  fee.  The  son  mortgaged  the 
landf  the  widow  joining  in  respect  of  her 
right  to  dower.  The  deed  of  mortgage 
witnessed  that  the  son  granted  and  con- 
veyed ^  and  *^for  the  purpose  of  extinguish- 
ing her  right  or  title  to  dower,'*  Ute  widow 
granted  and  released^  the  said  land  to  the 
mortgagee  "  discharged  from  all  rigid  and 
title  to  dower"  The  m^nigage  wa^  sub- 
sequently paid  off  and  the  land  recon- 
veyed  to  t)ie  son: — Held,  that  the  vndow 
released  her  right  to  dower  only  for  the 
purposes  of  the  mortgage;  that  the  right 
therefore,  was  merely  suspended  for  the 
time  and  revived  on  reconveycmce  of  the 
land. 

Dawson  v.  The  Bank  of  Whitehaven 
(46  Law  J.  Eep.  Chanc.  884 ;  Law  Eep. 
6  Ch.  D.  218)  distinguished. 

Action  for  recovery  of  land  remitted  for 
trial  to  the  County  Coui't. 

Enoch  Meek,  the  fieitber  of  the  plaintiff, 
was  at  the  time  of  his  death  seised  in  fee 
of  land  in  the  county  of  Gloucester.  He  died 
intestate  in  October,  1859,  and  the  plaintiff 
thereupon  became  seised  in  fee  as  his  eldest 
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son  and  heir  at-law,  and  entered  into  pos- 
sesfsion  of  the  land. 

On  the  1 8th  of  November,  1869,  the  plain- 
tiff by  indenture  of  mortgage,  made  between 
himself  of  the  finst  part,  the  defendant 
Ann  Chamberlain  (then  Ann  Meek,  widow 
of  Enoch  Meek,  and  mother  of  the  plain- 
tif!)  of  the  second  part,  and  the  trustees 
of  the  Stroud  Provident  Bene6t  Building 
Society  of  the  third  part,  conveyed  the 
said  land  to  the  society  by  way  of  mortgage 
for  the  purpose  of  securing  an  advance 
of  30^. 

The  deed,  after  reciting  that  the  trustees 
ordered  the  advances  to  be  made  to  the 
plaintiff  on  his  executing  the  security 
thereinafter  contained,  and  ^*  on  the  said 
Ann  Meek  joining  in  these  presents  for 
the  purpose  of  releasing  her  right  and  title 
to  dower  in  the  hereditaments  intended  to 
be  hereby  conveyed,"  witnessed  that  in 
considei-ation,  <fec.,  "  he,  the  said  Thos. 
Meek  (the  plaintiff),  doth  grant  and  con- 
vey, and  the  said  Ann  Meek,  for  the 
purposes  of  extinguishing  her  right  or  title 
to  dower  in  the  said  hereditaments,  doth 
at  the  request  of  the  said  Thomas  Meek, 
grant  and  release  unto  the  said  trustees, 
their  heirs  and  assigns,  the  hereditaments, 
<&c.,  to  hold  the  said  hereditaments  and 
premises  unto  and  to  the  use  of  the  said 
trustees,  their  heirs  and  assigns,  discharged 
from  all  right  or  title  to  dower  of  the  said 
Ann  Meek  therein,  but  subject  to  the 
proviso  for  redemption  hereinafter  con- 
tained." 

The  mortgage  was  paid  off  on  the  30th 
of  November,  1878,  and  the  property  was 
reconveycd  to  the  plaintiff. 

The  defendant  Ann  Chamberlain  con- 
tinued in  occupation  of  the  land  after  her 
husband's  death.  She  afterwards  married 
the  defendant  Joseph  Chamberlain,  and 
they  I'emained  in  possession  of  the  land, 
and  refused  to  quit  when  requested  to  do 
so  by  the  plaintiff,  for  whidi  action  was 
now  brought. 

The  defendants,  by  way  of  defence, 
pleaded  that  by  the  permission  of  the 
plaintiff,  the  defendant  Ann  Chamberlain 
continued  to  occupy  the  land  by  right  of 
dower  in  lieu  of  dower.  By  way  of  counter- 
claim, the  defendants  claimed  that  dower  of 
all  the  lands  of  which  the  said  Enoch  Meek 
was  in  his  lifetime  seised  for  an  estate  of 


inheritance  might  be  assigned  to  the  de- 
fendant Ann  Chamberlain. 

The  County  Court  Judge  gave  judg- 
ment for  the  plaintiff,  holding  that  the 
defendant  Ann  Chamberlain  had  for- 
feited her  right  of  dower  by  the  mortgage 
of  the  18th  of  November,  1869. 

A  rule  was  subsequently  obtained  by 
the  defendants,  calling  on  the  plaintiff  to 
shew  cause  why  the  judgment  entered  for 
him  should  not  be  set  aside  and  a  new 
trial  had  on  the  ground  that  the  County 
Court  Judge  was  wrong  in  holding  that 
the  defendant  Ann  Chamberlain  had 
forfeited  her  right  to  dower  by  executing 
the  deed  of  mortgage  of  the  18th  of 
November,  1869. 

A,  T.  Lawrence  shewed  cause. — ^The 
widow's  right  to  dower  did  not  revive  on  the 
reoonveyanod  of  the  estate.  As  a  general 
rule  no  doubt  on  redemption  of  a  mortgage 
the  estate  is  reconveyed  for  the  benefit  of 
the  persons  whose  estates  are  mortgaged, 
but  that  rule  does  not  apply  in  the  present 
instance,  because  the  widow  had  no  estate ; 
she  was  entitled  to  property  in  the  estate 
for  the  time  being,  but  it  had  not  been 
assigned  by  metes  and  bounds.  She  was 
therefore  not  entitled  toan  equity  of  redemp- 
tion— Dawson  v.  7'ke  Bank  of  Whitehaven 
(1).  Equity  does  not  recognise  a  right 
to  dower  in  an  equitable  estate — Co.  Lit, 
31  A.  The  Dower  Act  (3  &  4  WiU.  4. 
c.  105)  first  created  dower  in  equitable 
estates,  but  only  in  those  estates  of 
which  the  husband  died  possessed.  When 
once  released,  the  right  of  dower  is  ex- 
tinguished for  ever—Altham's  Case  (2). 
Dawson  v.  77te  Bank  of  Whitehaven  (1) 
shews  that  when  once  the  wife  has  joined 
in  a  mortgage  for  the  purpose  of  releasing 
her  dower,  her  right  is  extinguished. 

Anstie,  in  support. — The  widow  has 
released  no  more  than  is  necessary  to  satisfy 
the  mortgage,  and  on  reconveyance  of  the 
property  her  right  to  dower  revived — Jack- 
son v.  Innes  (3).  Dawson  v.  Ths  Bank 
of  WhiUhavm  (1)  is  not  in  point :  in  that 
case  the  husband  had  died  seised  of  an 

(1)  46  Law  J.  Rep.  Chanc.  546;  Law  Rep. 
4  Ch.  D.  639 ;  reversed  on  appeal,  46  Law  J. 
Rep.  Chanc.  884 ;  Law  Rep.  6  Ch.  D.  218. 

(2)  4  Co.  Rep.  440. 

(,8)  1  Bligh,  H.L.  Rep.  104. 
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equitable  estate.  Equity  does  regard  dower, 
but  did  not  give  dower  in  an  equitable 
fee — Chaplin  v.  Chaplin  (4).  In  Tamil- 
ian y.  Mohun  (5)  it  is  said  that  if  a  hus- 
band seised  in  fee  mortgages  for  years  and 
marries,  and  the  mort^gee  never  enters, 
the  wife  on  the  death  of  the  husband  shall 
be  endowed.  Keference  is  there  made  to 
Banks  v.  SuUan  (6),  where  it  is  laid  down 
that  the  widow  of  a  person  entitled  to  the 
equity  of  redemption  of  a  mortgage  in  fee 
has  a  right  to  redeem  on  account  of  her 
dower,  and  the  reason  given  is  a  quotation 
from  a  judgment  of  Lord  Somers,  to  the 
effect  that  a  mortgage  is  looked  upon  as 
a  personal  contract,  and  the  mortgagee  has 
no  interest  beyond  his  money. 

GsovE,  J. — ^The  only  difficulty  1  have 
had  in  this  case  was  in  consequence  of  the 
decision  in  Dawson  v.  The  Bank  of  White- 
haven (1),  for  I  did  not,  imtil  it  was  pointed 
out  by  Uie  counsel  for  the  defendants,  see 
the  distinction  between  that  case  and  the 
present.  The  material  distinction  isrthat 
in  Dawson  v.  The  Bank  of  Whitehaven  (!) 
the  husband  had  not  at  the  time  of  his 
death  the  legal  estate ;  he  had  only  an 
equitable  fee ;  and  as  the  Courts  of  Chan- 
cery did  not  recognise  a  right  to  dower 
in  an  equitable  fee,  the  claim  of  the  wife 
to  have  the  value  of  her  dower  made  good 
to  her  out  of  the  surplus  of  the  proceeds 
of  the  sale  of  the  estate  failed.  In  the 
present  case  the  husband  had  the  legal 
estate  at  the  time  of  his  death.  The  heir- 
at-law  had  mortgaged  the  land,  the  widow 
joining  in  the  deed  of  mortgage  in  respect 
of  her  right  of  dower ;  the  legal  estate  had 
been  reconveyed,  and  the  question  for  our 
decision  is,  whether  the  widow  is  estopped 
by  the  mortgage-deed  from  claiming  her 
right  to  dower.  In  my  opinion  she  is  not. 
The  position  in  which  a  mortgagee  is  re- 
garded in  Chancery  is  stated  in  the  passage 
referred  to  in  Banks  v.  Sutton  (6)  to  bo 
that  of  a  person  whose  only  interest  in  the 
property  is  his  money  interest.  The  only 
purpose  of  the  mortgage-deed  is  to  give 
him  a  title,  and  it  is  not  to  be  r^arded  in 
the  same  light  as  an  ordinary  conveyance. 
There  is  nothing  in  the  present  deed  to 

(4)  3LP.  Wms.  Rep.  229. 

(5)  1  ibid.  118,  at  121. 

(6)  2  ibid.  700. 
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take  the  mortgage  out  of  this  general  rule. 
The  widow  relinquished  her  right  to  dower, 
but  only  for  the  purpose  of  giving  the 
mortgagee  a  good  title  to  the  property  to 
which  her  right  of  dower  would  otherwise 
attach.  On  reconveyance  of  the  property 
everything,  including  the  widow's  right  to 
dower,  is  restored.  In  my  opinion  the 
widow's  right  to  dower  attaches,  and  this 
rule  must  be  made  absolute. 

LoPES,  J.— It  is  a  mistake  to  suppose 
that  the  Court  of  Chancery  would  not  give 
any  effect  to  a  wife's  claim  for  dower.  It 
is  true  that  Chancery  did  not  recognise  a 
right  to  dower  in  a  mortgaged  estate,  be- 
cause dower  does  not  attach  to  an  equitable 
estate,  and  it  is  in  this  respect  tha,t  Dawson 
V.  T/ie  Bank  of  Whitehaven  (1)  is  distin- 
guishable. In  that  case  the  husband  died 
Eeised  of  an  equitable  estate,  but  in  the 
present  case  he  died  seised  of  the  legal  fee. 
It  would  not  be  a  bad  test  of  the  present 
case  to  suppose  that  a  bill  had  been  filed  to 
recover  the  dower.  The  answer,  and  the 
only  answer  that  could  be  made,  would  be 
that  the  right  to  dower  was  absolutely 
released,  but  the  validity  of  that  answer 
depends  upon  the  construction  of  the 
mortgage-deed.  Did  the  widow  intend 
absolutely  to  release  the  estate  from  her 
right  to  dower,  or  did  she  release  it  only 
for  the  purpose  of  the  mortgage  ?  In  my 
opinion  she  released  her  right  merely  for 
the  purpose  of  the  mortgage,  and  that  her 
right  to  dower  was  only  suspended  during 
the  continuance  of  that  security. 

BtUe  absolute. 


Solicitors —Wilkins,  Blyth  &  Dutton,  agents 
for  Carter,  NcwDham.for  plaintiff;  Hughes  k 
r>cadles,  agents  for  J.  Robinson,  Mitcbeldean, 
for  defendants. 


1 88 1 .      1  THE  MAYOR,  &€.,  OF  ROCHDALE  V, 
Nov.  15.  J      THE  JUSTICES  OP  LANCASHIRE. 

Jlighwai/ — Liability  to  Repair — Main 
Road — Portion  of  a  Road  ceasiny  to  be 
a  Turnpike  Road — 41  dt  42  Vict,  c,  77. 
s,  13. 

[For  the  import  of  the  al  ove  case,  see 
51  Law  J.  Rep.  M.C.  1.] 
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[IN  THE  COURT  OF  APPEAL.] 
1881.  1  WILLIAMS     AND     OTHERS    V. 

June  20,  21.  j       Phillips  and  others.* 

Landlord  and  Tenant — Lease — General 
Words  —  Common  Bights  —  Extinguish- 
m^Tit,  Effect  of- — Th*>  Commons  Enclosure 
Act,  1845  (8  <£•  9  Vict,  c.  118),  ss,  69,  93, 
94. 

T,  was  ovmer  in  fee  in  possession  of  a 
farm  with  common  rights  attadied  to  it. 
An  order  to  enclose  t)ie  common  having 
been  made  under  the  Commons  Enclosure 
Act,  1845,  aU  the  common  rights  were 
extinguislied  under  section  69  of  tlie  Act, 
and  T,  thereupon  sent  in  his  claim  for  an 
aUotmerU.  T.  died,  and  tlie  tenant-fordife 
uruler  his  will  demised  the  farm,  "  to- 
tjet/ter  loith  all  commons,  ways,  watercourses, 
rights,  privileges,  easements,  commodities 
and  appurtenances  whatsoever  to  the  said 
hereditaments,  or  any  part  titer  eof  belonging 
or  usually  held  or  enjoyed  therewith,"  to 
W.for  sixty  years.  The  lessee  entered  into 
possession,  and  three  years  later  an  allot- 
vient  of  lands  in  respect  of  T,*s  claim  was 
made  to  tlie  defendants,  who  were  his  suc- 
cessors in  title  to  tlie  freehold  of  the  farm. 
In  an  actio7i  of  ejectment  brought  by  WJs 
executors  to  recover  possession  of  t/ie  lands 
so  allotted^ — Held,  that  no  right  to  the  al- 
lotment, when  made,  passed  to  W,  either 
under  tJie  lease  or  by  virtue  of  the  Com-- 
mons  Enclosure  Act,  1845,  and  therefore 
tJiat  the  plaintiffs  loere  not  entitled  to 
inaintain  their  auction. 

Appeal  from  a  judgment  of  J.  Brown, 
Esq.,  Q.C.,  Commissioner,  after  trial  with- 
out a  jury. 

Action  of  ejectment. 

In  1857  William  Thomas  was  seised 
in  fee  of  a  farm  called  Werfa  Farm,  in 
the  county  of  Glamorgan,  and  was  pos- 
sessed of  and  entitled  to  certain  com- 
monable rights  attached  to  the  farm,  over 
a  common  called  Hirwain  Common. 

On  the  4th  of  June,  1857,  a  Provisional 
Order  for  enclosing  HLirwain  Common  was 
made  under  the  8  <k  9  Vict.  c.  118,  and 
on  the  10th  of  August,  1857,  an  Act  was 
passed  confirming  the  Provisional  Order, 
and  authorising  the  enclosure  to  be  made. 

*  Coram  Bramwell,  L.J.;  Brett,  L.J. ;  and 
Cotton,  L.J. 


By  an  order  duly  made  under  section 
69  of  the  8  (fe  9  Vict.  c.  118,  the  common- 
able rights  over  Hirwain  Common  attached 
to  Werfa  Farm  were  extinguished  on  and 
from  after  the  2nd  of  May,  1859. 

William  Thomas  died  on  the  25th  of 
June,  1858,  having  duly  sent  in  his  claim 
for  an  allotment  in  lieu  of  his  common- 
able rights  over  BUrwain  Common. 

In  1859  Eichard  Thomas,  who  was 
tenant-for-life  under  the  will  of  William 
Thomas,  entered  into  possession  of  Werfa 
Farm. 

By  a  lease  dated  the  1st  of  May,  1866, 
Richard  Thomas,  in  pursuance  of  a  power 
given  to  him  by  the  will,  demised  to 
William  Williams,  his  executors,  adminis- 
trators and  assigns,  Werfa  Farm,  with  the 
farmhouse  and  other  buildings  thereon, 
''  together  with  all  commons,  ways,  water- 
courses, rights,  privileges,  easements,  com- 
modities and  appurtenances  whatsoever 
to  the  said  hereditaments,  or  any  part 
thereof,  belonging  or  usually  held  or  en- 
joyed therewith  "  (with  certain  exceptions 
not  material)  for  a  term  of  sixty  years 
from  the  date  of  the  lease  at  a  yearly  rent 
of  60Z.  The  lessee  entered  into  possession 
of  the  farm  shortly  afterwards. 

In  1869  an  allotment  in  respect  of 
William  Thomas's  claim  was  made  of 
several  pieces  of  land  situated  at  some  dis- 
tance from  the  £BLrm  (being  the  lands  sought 
to  be  recovered  in  tne  action),  to  Richard 
Thomaa  and  to  two  of  the  defendants,  C.  H. 
James  and  T.  H.  Dyke,  who  were  devisees 
in  trust  under  William  Thomas's  will. 
William  Williams  died  in  1878,  and  the 
plaintifGs,  who  were  the  executors  and  exe- 
cutrix of  his  will,  commenced  the  action 
of  ejectment  against  the  defendants  (other 
than  0.  H.  James  and  T.  H.  Dyke)  who 
were  tenants  in  possession  of  the  lands  in 
question.  C.  H.  James  and  T.  H.  Dyke 
thereupon  obtained  leare  to  defend  a8 
landlords. 

At  the  trial  the  learned  Commissioner 
gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Mclntyre,  Q.C,and  Evans,  for  the  defen- 
dants.— ^The  right  to  an  allotment  when 
made  did  not  pass  under  the  general  words 
of  the  lease  of  1866.  The  effect  of  section 
69  of  the  Enclosure  Act,  1845  (8  &  9  Vict 
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c.  118)  ^1),  was  to  eztiiiguish  all  common- 
able rignts  attached  to  the  £arm,  and  to 

(1)  Section  69  of  the  8  &  0  Vict.  c.  118  pro- 
vides that  it  shall  be  lawfnl  for  the  valuer, 
acting  in  the  matter  of  any  enclosure  under  the 
Act,  before  the  making  of  .the  award,  when  the 
commissioners  shall  think  necessary  for  the 
purpose  of  the  enclosure,  and  by  onler  under 
their  seal,  authorise  or  direct  by  notice  on  the 
church  door,  "  to  order  all  or  any  part  of  the 
rights  of  ...  .  common  or  other  rights  in  or 
over  the  land  to  be  enclosed  or  any  part  thereof, 
to  be  extinguished  from  such  time,  or  the  exer- 
cise thereof  to  be  suspendc<l  during  such  time 
as  shall  be  expressed  in  such  notice,  and  from 
the  time  mentioned  in  such  notice  such  rights 
shall  be  extinguishc<l  or  suspended  accor- 
dingly." 

Section  93  enacts  that  "  nothing  in  this  Act 
contained  shall  extend  to  revoke,  make  void  or 
alter  any  will,  settlement,  uses  or  trust,  or  to 
prejudice  any  person  having  any  right  or  claim 
of  dower,  jointure,  annuity,  portion,  debt, 
charge,  rent  or  encumbrance  upon  or  affecting 
any  of  the  land  to  be  enclosed,  or  which  shall  be 
exclianged  or  given  in  partition  in  pursuance  of 
this  Act,  but  the  land  allotted,  and  the  land 
given  in  exchange  or  partition  shall,  imme- 
diately after  such  allotment,  exchange  or  par- 
tition be  and  enure,  and  the  several  persons  to 
whom  the  same  shall  be  allotted  or  given  in 
exchange  or  partition,  as  aforesaid,  shall  thence- 
forth stand  and  be  seised  and  possessed  thereof 
respectively  \.o  and  for  such  and  the  same 
estates,  uses,  trusts,  intents  and  purposes,  and 
subject  to  the  same  conditions,  charges  and 
encumbrances  as  the  several  lands,  rights  or  un- 
divided sliares  thereof  in  respect  whereof  such 
allotments,  exchanges  and  partitions  shall  have 
been  made,  would  have  stootl  limited  to  and  for, 
or  been  subject  to,  in  case  the  same  had  not 
been  allotted,  exchanged  or  given  in  partition 
as  aforesaid,  and  as  if  this  Act  had  not  been 
made,  save  and  except  such  leases  and  tenancies 
at  rack  rents  as  sha^l  become  void  by  virtue  of 
this  Act,  and  any  joint  tenancy  which  may  have 
been  severed  by  partition,  as  aforesaid,  and 
such  rights  of  common  and  other  rights  as  are 
intended  to  be  extinguished  by  the  enclosure, 
and  subject  nevertheless  to  all  such  mortgages 
and  sales  as  shall  be  made  by  authority  of  this 
Act." 

Section  94  enacts  that  "  all  such  land  as  shall 
be  taken  in  exchange  or  on  partition,  or  be 
allotted  by  virtue  of  this  Act,  shall  be  held  by 
the  person  to  whom  it  shall  be  given  in  ex- 
change or  on  partition,  or  allotted  under  the  same 
tenures,  rents,  customs  and  services  as  the  land 
in  respect  of  which  such  land  shall  have  been 
given  in  exchange,  or  on  partition  or  allotted, 
would  have  been  held  in  case  no  such  exchange, 
partition  or  enclosure  had  been  made  ;  and  the 
land  ....  allotted  in  respect  of  freehold  shall 
be  deemed  freehold,  and  the  land  ....  al- 
lotted in  respect  of  copyhold  or  customary  land 
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vest  the  right  to  an  allotment  in  lieu  of 
them  in  the  owner  of  the  farm.  The 
allotment  ia  severable  from  the  demised 
lands,  and  would  not  pass  under  the  lease 
without  express  words — DarHs  Vendors 
and  Furchasers  (^th  ed.),  p.  116;  Fife  v. 
Clai/to7i  ( 2 ).  Where  once  extinguished ,  old 
common  rights  cannot  be  recreated  by 
general  words  in  a  lease — IlaU  v.  Byron 
(3).  No  right  in  the  nature  of  a  common 
right  existed  when  the  lease  was  made.  In 
order  to  succeed  the  plaintiffs  must  shew 
either  that  they  were  entitled  to  the 
common  rights  at  the  time  they  were  ex- 
tinguished, or  that  they  have  a  grant  from 
the  persons  who  were  entitled.  Doe  v. 
Willis  (4)  and  Doe  v.  Hellard  (6),  which 
may  be  relied  on  for  the  plaintiffs,  have 
no  application  to  the  present  case. 

D,  T,  Williams  y  Q.C.,  and  Brymnor  Jozies , 
for  the  plaintiffs. — The  right  to  an  allot- 
ment in  respect  of  Werfa  Farm  passed 
under  the  general  words  of  the  lease.  No 
severance,  either  by  act  of  parties  or  by 
virtue  of  the  statute,  has  been  shewn. 
The  statute  only  affects  the  character  pf  the 
enjoyment  of  the  estate.  An  extinguish- 
ment under  section  69  is  an  extinguishment 
for  the  purposes  of  the  endosure  only. 
The  latter  part  of  section -94  preserves  the 
right  of  a  lessee  to  an  allotment  made 
in  respect  of  the  land  under  lease,  and  the 
combined  effect  of  that  section  and  of  sec 
tion  16  is  sufficient  to  pass  the  allotment, 
even  if  it  would  not  pass  under  the  words 
of  the  lease.  Fife  v.  Clayton  (2)  is  quite 
different  iram  the  present  case.  Doe  v. 
Willis  (4)  is  an  authority  in  £ivour  of  the 
plaintiffs,  and  in  Stigden*s    Vendors  atid 

shall  be  deemed  copyhold  or  customary'  land, 
and  shall  be  held  of  the  lord  of  the  same  manor 

under  the  same  rent,  kc And  the  land 

....  allotted  in  respect  of  leasehold  land  shall 
in  like  manner  be  deemed  leasehold,  and  shall 
be  held  under  the  same  rents  and  covenants  as 
the  land  in  respect  of  which  it  may  liave  been 
allotted  was  held,  and  the  remainder  or  rever- 
sion thereof  shall  be  vested  in  the  same  lessor 
respectively  as  the  remainder  or  reversion  of 
such  other  land  was  vested  before  the  .... 
allotment,  except  where  utl.crwise  particularly 
directed  by  this  Act." 

(2)  1  Coop.  Miscel.  Cas.  351. 

(3)  46  Iaw  J.  Rep.  Clianc.  207 ;  Law  Rep.  4 
Ch.  D.  667. 

(4)  6  Ring.  441. 
(6)  9  B.  &  C.  789. 
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Williams  v.  Phillips,  Apj), 

PurcJiasers  (14th  ed.),  p.  374  (where  Doe 
V.  Willis  (4)  IB  cited),  the  law  is  thus 
stated :  **  Where  the  estate  in  respect  of 
which  the  allotment  is  made  is  itself  con- 
veyed, of  coui-se  it  carries  the  right  to  the 
allotment  with  it,  and  it  requires  no  spe- 
cial clause  in  the  Act  to  give  legal  validity 
to  such  a  conveyance."  Bart's  Vendors 
a7id  Purchasers  (5th  ed.),  p.  164,  states  the 
same  geneml  proposition. 

Bramwell,  L.J. — I  am  of  opinion  that 
the  judgment  should  be  reversed.  I  do 
not  think  any  right  to  the  allotment  when 
made  passed  by  Uie  lease.  There  is  an  an- 
tecedent improbability  that  it  should.  It 
is  not  probable  that  the  parties  intended 
the  lease  to  pass  lands  at  a  distance  from 
the  farm.  It  is  difficult  to  see  how  the 
rent  could  be  calculated  when  they  could 
not  know  when  the  land  allotted  would 
come  into  possession.  The  general  words 
of  the  lease  are,  to  a  certain  extent,  unne- 
cessary and  idle  words,  which,  neverthe- 
less, are  always  used.  I  think  it  is  clear 
that  they  refer  to  the  rights  usually  en- 
joyed by  an  occupier,  and  are  not  apt 
words  to  include  a  right  to  an  allotment. 
If  that  view  is  correct,  I  am  satisfied  that 
the  statute  never  intended  that  a  lessee  of 
land,  under  a  lease  made  after  common 
rights  belonging  to  the  owner  in  respect 
of  his  ownership  of  the  land  had.  been  ex- 
tinguished, should  neverthele.^  gain  posses- 
sion of  the  allotment  in  lieu  of  the  com- 
mon rights.  I  am  certain  that  the  Act  of 
Parliament  has  no  such  operation  as  that. 
I  am  of  opinion,  therefore,  that  the  judg- 
ment should  be  reversed. 

Brett,  L.J. — To  consider  the  Act  of 
Parliament  first.  Werfa  Farm  had  a  right 
of  common  attached  to  it  in  the  sense  that 
a  conveyance  of  the  £arm  would  pass  the 
right  of  common,  and  the  right  of  common 
could  not  have  been  passed  without  con- 
veying the  farm.  Then,  by  the  operation 
of  the  Enclosure  Act  of  1845,  the  right  of 
common  was  extinguished  whilst  the  farm 
was  in  the  hands  of  the  owner.  The  effect 
of  such  an  extinguishment  is  to  give  the 
owner  a  right  to  an  allotment  when  made, 
but  that  right  is  not  attached  to  the  farm 
in  the  same  way  as  was  the  right  of  com- 
mon— certainly  not  where  the  extinguish- 


ment was  made  whilst  the  farm  was  in  the 
hands  of  the  owner.     He  then  has  a  very 
different  right.      When  the  extinguish- 
ment took  place,  the  owner  had  a  right  to 
an  allotment  which  he  could  at  once  have 
sold  without  selling  the  £Einn.     His  right 
to   an  allotment,   therefore,  has  become 
much  more  separated  from  the  farm  than 
was  his  right  of  common.     On  the  true 
construction  of  the  statute,  I  am  of  opinion 
that    upon   extinguishment   the  right  of 
common  is  altogether  gone,  and  the  right 
to   an   allotment   when   made  is   given, 
not    as    belonging   to  the  farm,   but  as 
belonging  to  the  person  who  owned  the 
farm  at  the  time  the  right  of  common  was 
extinguished.     Looking  at  the  lease,  it  is 
a   lease  in  terms  of  the  farm   with   all 
rights  of  common,  but  it  is  obvious  that 
no  rights  of  common  existed  when  the 
lease  was  granted.     Now,  does  the  right 
to  an  allotment  when  made  pass  under 
the  words  "rights,  privileges,  easements, 
commodities  and  apurtenances  whatsoever 
to  the  said  hereditaments  belonging  or 
usually    held    or    enjoyed    therewith "  ^ 
Upon  the  true  construction  of  the  statute 
the  right  to  an  allotment  when  made  did 
not  belong  to  the  farm  when  the  lease  was 
granted,  and  therefore  did  not  pass  under 
the  words  of  the  lease.     I  am  therefore  of 
opinion  that  the  plaintiffs  are  not  entitled 
to  recover.     The  same  result  is  arrived  at 
if  the  lease  is  looked  at  first  and  then  the 
statute.     I  think  the  judgment  cannot  be 
supported. 

Cotton,  L.J. — The  plaintiffs  claim  to 
be  entitled  to  the  allotment  under  the 
terms  of  the  lease  and  under  the  statute. 
Taking  the  lease  first,  the  only  material 
facts  are  these:  Previous  to  1859  certain 
rights  of  common  appertained  to  Werfa 
Farm,  which  was  owned  by  Richard 
Thomas  or  his  predecessors  in  title.  In 
that  year  those  rights  were  extinguished 
by  the  commissioners  acting  under  the 
statute.  It  is  clear  that  after  the  extin- 
guishment no  right  of  common  "  belonged 
or  appertained"  to  the  farm;  but  the 
owner  was  entitled  to  an  allotment  in 
respect  of  the  rights  of  common  he  for- 
merly had.  It  is  clear,  therefore,  that 
the  right  to  an  allotment  could  not  pass 
under  the  general  words  of  the  lease ;   it 
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was  not  a  right ''  belonging  "  to  the  team ; 
it  belonged  to  the  owner  in  fee.  It  was 
not  a  right  capable  of  being  ''held  or 
enjoyed  "  by  the  occupier  of  the  farm.  It 
was  a  right  given  to  the  owner  in  fee 
instead  of  the  right  of  common ;  and  it 
might  be  included,  no  doubt,  in  the  lease 
by  apt  words,  had  such  been  used.  I 
think  it  was  not  included  by  the  words  of 
the  lease.  Indeed,  it  would  be  strange 
if  it  had  been  included,  being  a  right  to  a 
thing  which  might  not  come  into  posses- 
sion for  an  uncertain  number  of  years. 
In  my  opinion,  therefore,  the  words  used 
in  the  lease — which  are  the  ordinary 
words  used  between  landlord  and  tenant 
— do  not  pass  the  right  to  an  allotment. 
With  respect  to  the  statute,  section  93 
is  relied  upon  for  the  plaintifl&.  Pos- 
sibly that  section  comes  nearest  to  what 
they  require,  but  the  effect  of  it  is  no 
more  than  that  where  lands  to  which 
a  right  of  common  is  attached  are  in 
settlement,  land  allotted  in  respect  of  the 
right  of  common  shall  go  with  the  limita- 
tions of  the  settlement  of  the  estate.  Here 
the  lessee  never  had,  under  his  lease,  any 
right  of  common  in  respect  of  which  an 
allotment  could  be  made.  Section  93, 
therefore,  does  not  apply.  Nor,  in  my 
opinion,  does  section  94.  That  section 
only  applies  where  the  lessee  is  entitled  to 
make  a  claim  in  respect  of  a  right  of  com- 
mon, and,  having  niade  his  claim,  obtains 
an  allotment,  which  belongs  to  him  during 
the  continuance  of  his  lease,  and  after- 
wards goes  to  the  landlord.  Here  no 
right  of  common  passed  under  the  lease ; 
and  the  lessee  was,  therefore,  not  entitled 
to  claim  any  allotment.  The  passage  in 
Sugden'g  Vendors  and  Purdiasers  (14th 
ed.),  p.  374,  which  has  been  relied  on,  does 
not  help  the  plaintiffs'  case.  The  author 
was  dealing  with  the  case  of  a  purchase 
of  land  when  the  right  of  common  passed 
with  the  land;  and  says  that  the  allot- 
ment, when  made,  is  substituted  for  the 
right  of  common,  and  goes  to  the  pur- 
chaser. In  the  present  case,  the  right  of 
common  had  been  extinguished  before  the 
allotment  was  made.  That  distinction 
makes  the  passage  of  no  authority  here. 
The  report  of  Doe  v.  WiUU  (4)  is  imper- 
fect ;  and  the  case  is,  therefore,  no  autho- 
rity. If  what  I  conceive  to  have  been  the 
Vol.  51.— Q.B. 
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true  circumstances  of  the  case  had  ap- 
peared, it  would  be  found  to  have  no 
bearing  whatever  upon  this  case.  I  am 
of  opinion  that  the  judgment  should  be 
reversed. 

Judgment  reversed. 


Solicitors— Bellp  Brodrick  &  Gray,  agents  for 
Linton  tt  Kenshole,  Aberdare,  for  plaintiffs  ; 
J.  H.  Wrentmore,  agent  for  James  k  Co., 
Merthyr  Tydvil,  for  defendants. 
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1881. 
Nov.  3,  7,  25 

HcLckney  Carriage — Cctb  Proprietor  and 
Driver^  relation  between  —  Bailor  and 
Bailee  —  Negligence  —  Master  and  Ser- 
vant— Hackney  Carriage  Act  (6  <t  7 
Vict.  c.  86). 

77*6  Hackney  Carriage  Act{^d:l  Vict. 
c.  86)  does  not,  under  all  cvrcumstanoeSy 
create  the  relation  of  master  and  servant 
between  the  cab  proprietor  and  the  driver. 

The  plaintiff  was  injured  through  the 
negligent  driving  of  a  cab  driver,  and 
brought  his  action  for  damages  against  the 
cab  proprietor.  By  the  terms  of  arrange" 
ment  betioeen  the  proprietor  of  the  cab  and 
the  driver  the  proprietor  let  the  cab  to  the 
driver  by  the  week,  the  driver  providing  the 
horse  and  harness,  and  paying  lOs.  a 
week  for  the  hire  of  the  cab : — 

Held,  theU  the  proprietor  was  not  liable 
for  the  negligent  driving  of  the  cab  driver, 
for  that  the  relation  between  them  was  that 
of  bailor  and  bailee,  and  the  relation  of 
master  and  servant  was  not  created  between 
them  by  the  statute^  6  <&  7  Vict.  c.  86. 

Powles  V.  Hider  (6  E.  &  B.  207 ;  26  Law 
J.  Hep.  Q.B.  331)  and  Yenables  v.  Smith 
(46  Law  J.  Rep.  Q.B.  470;  Law  Rep.  2 
Q.B.  D.  279)  distinguished. 

Appeal  by  motion  under  38  k  39  Vict 
c.  50.  s.  6,  from  the  County  Court  at 
Southwark. 

Action  for  negligence.  The  plaintiff's 
pony  and  cart  were  run  into  and  injured 
through  negligent  driving  on  the  part  of  a 
cab  driver.      The  plaintiff  brought    his 
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action  against  the  defendant,  who  was  the 
proprietor  of  the  cah. 

The  defendant  was  the  owner  of  fifty  or 
sixty  cabs,  which  he  let  on  hire.  The  cab 
driver,  through  whose  negligence  the  acci- 
dent had  happened,  was  a  licensed  driver, 
and  the  defendant  had  let  to  him  a  cab  for 
lOs,  a  week,  the  driver  providing  the 
horse,  harness  and  whip.  The  action  came 
on  for  trial  before  the  deputy  County 
Court  Judge,  when,  on  proof  of  the  above 
facts,  the  County  Court  Judge  nonsuited 
the  plaintiff,  holding  that  the  relationship 
of  master  and  servant  did  not  exist  between 
the  defendant  and  the  driver,  and  that  the 
defendant  was  not  therefore  responsible 
for  the  negligence  of  the  driver. 

The  plaintiff  having  obtained  a  rule  to 
set  aside  the  nonsuit, 

Laniaison  shewed  cause. — The  relation- 
ship between  the  defendant  and  the  cab 
driver  was  that  of  bailor  and  bailee,  and 
not  that  of  master  and  servant — Laugher 
V.  Pointer  (1),  Quarmcm  v.  Burnett  (2)  and 
Fowler  v.  Lock  (3). 

He  was  stopped  by  the  Court. 

Macrctey  in  support  of  the  rule.— %By 
the  provisions  of  the  Hackney  Carriage 
Act  (6  <k  7  Yict.  c  86)  the  owner  of  the 
cab  is  civilly  liable  for  the  negligence 
of  the  driver.  By  section  8  the  driver 
has  to  take  out  a  licence  on  which 
shall  be  specified,  besides  his  own  name 
and  address,  that  of  the  proprietor  '^  em- 
ploying" him.  By  section  21  the  pro- 
prietor is  to  retain  the  licence  of  the 
driver  while  the  driver  ''  shall  remain  in 
his  service,"  and  to  produce  it  on  complaint. 
Section  28,  after  prescribing  the  punish- 
ment to  be  infiicted  on  the  driver  for 
furious  driving  or  misconduct,  gives  power 
to  the  Justice  to  adjudge  compensation  not 
exceeding  lOZ.  to  be  paid  by  the  proprietor 
to  the  person  dama^^ed  or  aggrieved.  By 
section  35,  on  any  offence  against  the  provi- 
sions of  the  Act»  the  proprietor  may  be 
summoned  to  appear  and  produce  the 
driver.      In  Powles  v.  Hider  (4)   Lord 

(1)  6  B.  &C.  647. 

(2)  6  Mee.  k.  W.  499 ;  9  Law  J.  Eep.  Exch. 

:jo8. 

(3)  41  Law  J.  Rep.  C.P  99 ;  Law  Rep.  7  C.P. 
272. 

(4)  6  B.  &  R.  207 ;  25  Law  J.  Rep.  Q.B.  331. 


Campbell^  in  referring  to  the  Hackney 
Carriage  Acts,  says  that  they  ^'always 
regard  the  proprietor  and  driver  of  the 
hackney  cab  as  employer  and  employed  or 
master  and  servant,  and  clearly  contem- 
plate that  the  party  who  engages  the  cab 
under  the  care  of  the  driver  shall  have  a 
remedy  against  the  proprietor."  The 
whole  of  the  judgment  in  that  case  sup- 
ports the  contention  of  the  plaintiff  that 
the  proprietor  is  liable.  The  reasoning  of 
this  judgment  was  followed  in  Venahles  v. 
SmUh  (5).  Cockbum,  C.J.,  after  holding 
the  relationship  of  the  proprietor  and 
driver  to  be  that  of  bailor  and  bailee,  says 
that  in  his  judgment  the  provisions  of  the 
Acts  of  Parliament  alter  what  would 
otherwise  be  the  relation  of  the  proprietor 
and  the  driver  to  that  of  mast^  and 
servant. 

Laniaison,  in  reply. — The  object  of  the 
Hackney  Carriage  Acts  is  to  provide  a 
proper  carriage  and  a  competent  driver, 
and  the  provisions  rendering  the  proprietor 
liable  are  for  affording  the  public  the 
means  of  ascertaining  the  driver  :  they  are 
mere  police  r^ulations,  and  leave  the  civil 
liability  untouched.  Both  in  Fowles  v. 
Hider  (4)  and  Venahlea  v.  Smith  (5)  the 
horse  as  well  as  the  cab  belonged  to  the 
proprietor. 

Cur.  adv.  vuU, 

Grove,  J.  (on  Nov.  28). — ^This  was  a 
rule  to  set  aside  a  nonsuit  in  a  case  tried 
before  the  County  Qourt  Judge,  which  was 
ai^ed  before  my  bi'other  Bowen  and  my- 
self on  the  3rd  and  7th  of  November.  We 
have  had  considerable  difficulty  in  coming 
to  a  conclusion  upon  it,  not  from  any  dif- 
ficulty in  the  case  as  first  presented  to  us, 
but  in  consequence  of  the  judgments  in 
the  Queen's  Bench  to  which  we  were  re- 
ferred, and  by  which  we  have  been  some^ 
what  embarrassed.  After  considerate 
doubt  I  have  come  to  the  conclusion  that 
the  judgment  of  the  County  Court  Judge 
was  right,  and  that  the  rule  must  there- 
fore be  diiBchaiged. 

From  the  facts  of  the  case  there  is  no 
doubt  but  that,  at  common  law,  the  only 
relation  between  the  proprietor  and  the 
driver  was  that  of  bailor  and  bailee,  not 

(6)  46  Law  J.  Rep.  Q.B.  470 ;  Law  Bep.  2  Q.B. 
D.  379. 
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master  and  servant.  The  cab  and  horse 
were  entirely  under  the  control  of  the  per* 
son  hiring  the  cab,  and  the  proprietor  had 
no  control  over  the  person  driving.  The 
connsel  for  the  plaintiff  submitted  that 
the  matter  was  rea  jtidicata,  and  cited 
PowUa  V.  Hider  (4)  and  VenabUa  v. 
Smith  (5).  If  these  cases  were  substan- 
tially ad  idein  we  should,  though  with 
doubt,  be  bound  by  them,  since  they  are 
decisions  of  Courts  of  concurrent  jurisdic- 
tion with  this.  But  there  is  a  sufficient 
distinction  to  relieve  us  from  following 
them,  for  in  both  cases  both  cab  and 
horse  belonged  to  the  proprietor  of  the 
cab.  This  forms  a  broad  distinction, 
since  both  the  vehicle  and  the  horse 
were  under  the  control  of  the  pro- 
prietor. What  has  embarrassed  us  is 
not  the  decisions,  but  the  remarks  con- 
tained in  the  judgment  of  the  Court,  which 
fairly  seem  to  imply  that,  by  the  Acts  of 
Parliament,  the  relationship  of  master  and 
servant  is  always  created  between  the  cab 
proprietor  and  the  cab  driver.  [His  Lord- 
ship here  read  Lord  Campbell's  judgment.] 
It  would  not  become  me  to  criticise  the 
language  of  Lord  Campbell,  but  I  do  not 
read  these  Acts  of  Parliament  as  speaking 
as  strongly  as  he  does.  In  VeiiahUs  v. 
Smiih  (5),  Chief  Justice  Cockburn  adopts 
the  reasoning  of  the  Court  in  Powlea  v. 
Hider  (4),  but  in  Veriahles  v.  Smith  (5) 
both  cab  and  horse  belonged  to  the  cab 
proprietor,  and  not  the  cab  alone  as  in  the 
present  case. 

The  question  for  us  to  determine  is 
whether  we  are  to  hold  that  the  Act  im- 
peratively declares  that  the  relation  of 
master  and  servant  is  always  to  exist 
between  the  cab  proprietor  and  the  cab 
driver.  Viewing  those  cases  with  regard 
to  the  subject-matter  before  the  Court, 
ncn  conatdi  that  if  the  Judges  had  had  to 
decide  a  case  like  this  where  no  relation  of 
master  and  servant  has  been  found  to  exist, 
they  would  have  decided  as  they  did. 
Indeed,  if  the  Act  is  imperative,  the  vhole 
of  the  first  part  of  Lord  CampbeH's  judg- 
ment in  Powles  v.  ffider  (4)  referring  to 
the  question  of  wages  would  have  been 
unnecessary.  Certainly  his  language  does 
go  to  the  extent  of  saying  that  that  Act 
constitutes  the  relation  of  master  and 
servant  between  proprietor  and  cabman. 
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But  we  do  not  considei*  ourselves  bound 
by  that  dictum^  and  I  have  come  to  the 
conclusion  that,  giving  fair  scope  to  tho 
previous  decisions,  but  still  exercising  my 
own  judgment,  I  could  not  say  that  tho 
County  Court  Judge  was  wrong. 

Certain  arguments  were  attempted  to  l>e 
deduced  from  the  language  of  the  statute, 
the  provisions  of  which  were  said  to  shew 
that  the  i*elationship  of  master  and  ser- 
vant was  intended  to  be  enacted.  Section 
21  shews,  it  was  contended,  that  pro- 
prietors are  to  have  a  certain  control 
over  cabmen;  but  on  the  oUier  hand  it 
was  said  that  this  only  provided  a  means 
to  the  public  of  ascertaining  who  the  driver 
is,  and  docs  not  constitute  the  relation  of 
master  and  servant.  Section  35  no  doubt 
makes  proprietors  responsible  for  the  pro- 
duction of  the  driver,  but  does  not  con- 
clusively constitute  the  relation  of  master 
and  servant,  and  render  the  proprietor 
liable  for  negligence.  Section  28  was 
much  relied  on  by  the  counsel  for  the 
plaintiff— [Beads].  It  was  contended  that 
this  constituted  a  statutory  liability  to  the 
extent  of  10/.,  and  therefore  a  relation  of 
master  and  servant.  But  on  the  other 
hand  it  seems  plain  that  this  is  intended 
only  to  provide  a  summary  mode  of  obtain- 
ing compensation ;  and  it  may  be  said,  if  the 
Act  intended  to  create  such  a  relation  why 
should  it  limit  the  liability  1 — a  sentence 
making  all  proprietor  liable  as  a  master 
for  his  servant's  acts  would  have  sufficed. 
This  section  tends  to  shew  that  the  Act 
did  not  contemplate  that  relation,  but  only 
created  a  kind  of  guaranty  in  case  the 
driver  should  abscond  or  not  pay.  This,  in 
fact,  is  the  main  ground  of  our  decision, 
namely,  that  if  the  Act  intended  to  make 
a  licensed  proprietor  in  all  cases  and  for  all 
purposes  liable  for  the  acts  of  his  driver,  it 
would  not  have  been  necessary  to  discover 
that  intention  merely  by  inference,  but  it 
would  have  been  clearly  stated.  To  hold 
otherwise  would  be  to  legislate,  not  to 
interpret  the  law.  Powlea  v,  Hider  (4) 
and  Vencbbles  v.  Smith  (5)  are  decided  on 
distiognishable  facts,  and  do  not  bind  us. 

His  Lordship  then  read  the  following 
written  judgment  of 

BowEN,  J. — Owing  to  an  unexpected 
duty  which  has  called  me  this  morning 
to  another  Court,  I  am  unablOi  as  I  had 
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intended,  \o  be  present  during  the  delivery 
of  my  brother  Grove's  judgment  and  to 
supplement  it  by  an  oral  judgment  of  my 
own.  I  can  only  add  a  few  words  to  ex- 
plain generally  the  grounds  on  which  I 
concur  in  his  decision. 

Putting  statutes  a^iide,  the  relation  of 
the  proprietor  and  driver  in  this  case 
would  be  simply  that  of  bailor  and  bailee. 
Ought  we  then  to  say  that  the  learned 
County  Court  Judge  was  wrong  in  holding 
such  to  be  their  true  relation  ]  Only — so 
it  seems  to  me — if,  as  a  matter  of  law,  the 
Act  of  Parliament  of  necessity  and  under 
all  circumstances  has  created  between  the 
proprietor  and  driver  the  relation  of  master 
and  servant.  Has  the  Act  of  Parliament 
done  so  in  express  terms  f  It  certainly 
has  not.  Has  it  done  so  by  necessary  im- 
plication 1  To  hold  this  would  be  to  read 
a  new  section  into  and  engraft  it  on  to  the 
Act.  It  is  true  that  the  Act  of  Parliament 
uses  in  several  places  the  terms  ^'  service  " 
and  ^'  employment/'  but  it  uses  them,  I 
think,  only  for  the  purposes  of  the  con- 
struction of  the  Act,  as  sufficiently  descrip- 
tive of  the  relation  of  the  two  persons,  and 
not  with  the  object  of  enacting  that  for  all 
purposes  outside  the  Act  such  is  always 
to  be  their  true  relation.  And,  indeed,  in 
many  cases  the  effect  of  the  Act  taken  in 
connection  with  the  circumstance  is,  in  my 
opinion,  to  bring  about  this  very  relation. 
I  go  further.  I  think  there  is  a  prima 
facie  presumption  that  such  is  their  relation 
in  consequence  of  the  respective  positions 
in  which  the  Act  of  Parliament  has  placed 
the  proprietor  on  the  one  hand  and  the 
driver  on  the  other.  But  to  say  that  in 
all  circumstances  the  Act  of  Parliament,  as 
a  matter  of  law,  necessarily  creates  such  a 
relation,  is  to  go,  in  my  opinion,  too  far, 
and  to  make  Acts  of  Parliament,  not  to 
interpret  them. 

The  embarrassment  I  have  felt  arises 
really  from  the  previous  decisions  of  the 
Court,  in  which  (though  not  strictly  obliged 
to  do  so  for  a  basis  of  their  decision)  Lord 
Campbell,  C.J.,  and  Chief  Justice  Cock- 
bum  do  in  my  opinion  employ  language 
which  puts  forward  the  proposition  in  its 
extreme  form.  It  does  not,  perhaps,  fol- 
low that  they  would  have  used  expressions 
so  wide,  had  the  case  before  them  been 
•uch  as  to  suggest  the  expediency  of  laying 


down  the  principle  in  a  less  broad  shape. 
The  judgment  in  both  cases  can  be  sup- 
ported by  adopting  the  view  which  I  have 
above  expressed  of  the  true  effect  of  the 
Act  of  Parliament,  and  on  consideration  I 
think  we  are  not  disregarding  their  judg- 
ment, but  only  qualifying  the  expression 
with  which  they  have  accompanied  their 
judgment,  in  holding  that  in  the  present  in- 
stance the  County  Court  Judge  was  rea- 
sonably entitled  to  come  to  the  decision  at 
which  he  has  arrived. 

Judgment  for  the  defendant.    Leave 

to  appeal. 


Solicitors— J.  W.    Few  &  Co.,  for   plaintiff; 
Grafter  k,  Burton,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1881.      \In  re  johkson  (a  solteiUn-); 
Dec.  8.    J  ex  parte  edwabds.* 

Solicitor  and  Client — Agency — Claim  to 
detain  Money  of  Client  on  a  General 
Lien  against  Country  Agent — Exercise  of 
Summary  Juriediction. 

A  London  solicitor  received,  as  agent  for 
a  country  solicitor,  a  debt  and  costs  re- 
covered in  an  action  brought  through  hitn 
by  a  client  of  the  latter.  The  country 
solicitor  was  at  this  time  indebted  to  his 
London  agent  on  a  general  account  in  an 
amount  equal  to  the  sum  so  received  ;  but 
he  had  no  claim  against  the  client : — Held 
{affirming  the  judgment  of  the  Queen^s 
Bench  division),  that  the  Court  would,  on 
the  application  of  the  client,  order  the 
London  agent  to  pay  the  amount  of  the 
debt  to  her,  for  that  he  could  not  claim  to 
retain  it  in  satisfaction  of  tlte  general 
account  between  himself  and  the  country 
solicitor,  and  that  in  such  a  ease  the  Court 
would,  although  there  was  no  stiggestion  of 
fraud,  exercise  its  summary  jurisdiction 
over  07ie  of  its  officers. 

Appeal  from  the  Queen'sBench  Division. 
The  case  is  reported  50  Law  J.  Eep.  Q.B. 
541.    An  application  was  made  by  Miss 

♦  Otram  Jessel,  M.R.;  Brett,  L.J.;  and 
Cotton,  L.J. 
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Edwards  for  an  order  directing  one  John- 
son, a  solicitor  of  the  Supreme  Court,  to 
pay  OTor  to  her  a  sum  of  33/.  5«. 

It  appeared  from  the  Master's  report 
that  Johnson  was  instructed  by  Kaynes, 
a  country  solicitor,  to  commence  an  action, 
as  his  London  agent,  at  the  suit  of  Miss 
Edwards.  Judgment  was  recovered  in 
this  action,  and  Johnson  received  the  sums 
of  33/.  5«.  the  debt,  and  9/.  16«.  6d  the 
costs.  At  this  time  Eaynes  was  indebted 
to  Johnson  on  a  general  account  for  agency 
charges  in  a  sum  exceeding  the  amount  so 
received,  and  Johnson  claimed  to  retain  the 
amount  in  part  settlement  of  his  general 
account.  Eaynes  had  no  claim  against 
Miss  Edwards. 

The  Queen's  Bench  Division  made  ab- 
solute a  rule  ordering  Johnson  to  pay  the 
sum  of  33/.  5«.  to  Miss  Edwards. 

Johnson  appealed. 

Tatlock^  for  the  appellant. — There  is  no 
relation  of  principal  and  agent,  and  no 
privity  of  contract  between  the  town  agent 
and  the  client  Miss  Edwards ;  there  is  no 
evidence  that  the  client  really  desires  the 
money  to  be  paid  to  her. 

[Brett,  L.  J. — The  order  of  the  Queen's 
Bench  Division  is  headed  "on  hearing 
counsel  for  Miss  Edwards."] 

There  is  no  allegation  of  fraud  and  the 
Court  will  not  exercise  its  summary  juris- 
diction over  a  solicitor  unless  fraud  be 
proved — JicMins  v.  Fennell  (1).  The 
question  is  whether  there  is  a  right  of 
general  lien — Lawrence  v.  Fletcher  (2), 
Haidey  v.  Casaam  (3). 

Cyril  Doddf  for  the  respondent,  was  not 
called  on. 

Jessel,  M.It. — ^I  have  the  strongest 
opinion  that  this  appeal  should  not  have 
been  brought.  The  case  is  a  very  simple 
one  as  to  the  facts.  The  application  was 
made  by  a  plaintiff  in  an  action  in  which 
she  had  recovered  a  debt  and  costs ; 
she  owed  nothing  to  the  country  soli- 
citor Baynes,  so  that  she  was  entitled 
to  receive  the  amount  of  the  debt  so  re- 
covered ;  but  the  town  agent  of  Baynes 

(1)11  Q.B.  Rep.  248 ;  17  Law  J.  Rep.  Q.B.  80. 

(2)  Law  Rep.  12  Ch.  D.  858. 

(3)  II  Jar.  1088 ;  10  Law  Times  (0.8.)  189. 
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declines  to  pay  it  over  on  the  ground  that 
on  a  general  account  between  him  and 
Baynes,  money  is  due  from  Baynes  to  him. 
Two  questions  arise :  the  first  is  whether 
the  town  agent  of  the  country  solicitor  is 
entitled  to  keep  the  lady's  money;  the 
second  is  whether,  if  he  is  not,  a  summary 
application  can  be  made  against  him  to 
order  him  to  pay  it  over.  I  am  clearly  of 
opinion  that  the  town  agent  cannot  retain 
the  money,  and  I  am  equally  clear  that  a 
summary  application  can  be  made  in  re- 
spect of  this  money. 

The  town  agent  received  the  money  as 
solicitor  on  the  record  and  agent  for  Baynes 
the  country  solicitor.  It  was  his  duty  to 
pay  it  over  unless  the  countiy  solicitor  had 
a  Uen  on  it  against  the  client,  but  he  can- 
not retain  it  in  such  a  case  as  this  where 
the  country  solicitor  has  no  claim  against 
the  client.  Even  if  there  had  be^  no 
decision  on  the  point  I  should  have  a  clear 
opinion  on  this  question.  The  practice  has 
been  clear  on  this  point  in  Courts  of  equity, 
and  the  case  of  Hardey  v.  Casaam  (3),  and 
the  report  of  the  Master  in  the  case  now 
before  us,  shew  what  has  been  the  general 
practice  in  the  profession. 

Then  there  is  the  question  whether  the 
Court  will  exercise  the  summary,  juris- 
diction which  it  possesses  over  its  own 
officers  in  a  case  of  this  nature.  It  is 
suggested  that  it  will  not  do  so  unless 
there  is  fraud.  But  the  decision  in 
HanUy  v.  Ca^sam  (3)  is  distinctly  in  point. 
There  was  in  that  case  no  suggestion  of 
fraud  j  the  circumstances  of  that  case  were 
similar  to  those  now  before  us,  so  that  if 
authoiity  be  wanting,  we  have  it  there; 
that  case  decides,  as  doubtless  the  law  is, 
that  if  a  London  agent  receives  money  as 
an  attorney,  or  as  we  now  say,  a  solicitor, 
he  must  account  for  it  like  any  other 
agent. 

In  such  a  case  the  Court  will  order  its 
officer  acting  in  a  professional  capacity  to 
pay  money  over.  It  has  a  general  jurisdic- 
tion on  a  summary  application  over  its  own 
officers,  and  this  jurisdiction  is  exercised 
as  much  for  the  benefit  of  the  solicitor  as 
for  the  benefit  of  the  public.  Such  a  pro- 
ceeding is  more  speedy  and  cheaper  than 
an  action,  and  thus  all  parties  are  the 
gainers  by  the  exercise  of  this  jurisdiction. 

The  appeal  consequently  faiU. 


no 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


In  re  Johnson  ;  ex  parte  Edwards,  App. 

Brett,  L.J. — I  am  of  the  same  opinion, 
and  to  the  same  extent.  I  think  there  is 
no  colour  for  the  appeal.  The  town  agent 
of  the  country  solicitor  does  not  allege  that 
the  country  solicitor  htis  a  lien  on  this 
money  against  Miss  Edwards,  the  client, 
hut  he  assumes  to  hold  the  money  re- 
covered by  Miss  Edwards  in  the  action 
brought  by  her  instructions  in  respect  of  a 
general  account  between  himself  and 
Raynes,  the  country  solicitor.  It  is  urged 
that  the  Court  will  not  and  cannot  order 
the  town  agent  to  pay  over  this  money  on 
a  summary  motion,  on  the  gi*ound  that 
there  is  no  privity  of  contract  between  the 
town  agent  and  Miss  Edwards,  and  that 
the  relation  of  principal  and  agent  does  not 
exist  between  them.  That  may  be  so,  but 
it  is  no  bar  to  the  exercise  by  the  Court  of 
its  jurisdiction  over  a  solicitor,  the  officer  of 
the  Court.  The  rule  is  laid  down  by  Lord 
Tenterden  in  Ex  parte  BayUy  (4),  "  that 
the  Court  exercises  a  jurisdiction  over 
solicitors,  and  that  is  to  be  exercised 
according  to  law  and  conscience  and  not 
by  any  technical  rules,"  and  I  would  say 
not  according  to  any  other  rules  what- 
ever. 

Then  it  is  said  the  Court  will  not  exer- 
cise this  jurisdiction  save  in  case  of  fraud. 
Now  I  have  a  clear  opinion  that  there  is 
no  fraud  in  this  case,  but  I  am  equally 
clear  that  the  Court  has  exercised  and  will 
exercise  this  jurisdiction  even  though  there 
is  no  fraud.  In  re  Lord  (5)  only  decides 
that  the  Court  will  not  exercise  its  sum- 
mary jurisdiction  over  one  of  its  officers 
unless  the  transaction  complained  of  was 
carried  on  by  him  as  a  solicitor.  HanUy 
V.  Cassam  (3)  is  an  authority  against  this 
appeal,  and  Rohbhis  v.  Fenndl  (1)  was 
based  upon  Hardey  v.  Cassam  (3),  so  that 
it  is  also  an  authority  against  the  appellant. 
On  all  grounds  therefore  this  appeal  must 
be  dismissed. 

Cotton,  L.J. — The  appellant  makes  two 
points,  and  I  am  of  opinion  against  him  on 
both.  One  contention  is  that  the  appellant 
can  pay  a  debt  due  to  himself  from  the 
country  solicitor  with  money  belonging  to 
some  one  else.  I  agree  with  Lord  Justice 
Brott  that  there  is  no  fraud  in  this  case, 

(4)  9  B.  &  C.  691. 

(5)  2  Scott,  131. 


but  I  am  also  of  opruion  that  the  Court 
can  exercise  the  summary  jurisdiction  over 
its  officer  even  when  there  is  no  fraud. 
The  town  solicitor  was  agent  for  Kaynes  the 
country  soUcitor.  If  in  this  case  the 
countiy  solicitor  had  a  right  against  this 
fund,  then  the  town  agent  would  have  the 
same,  but  he  has  not  and  the  country 
solicitor  makes  no  claim  on  the  money. 
The  indorsement  on  the  writ  is,  '^  This 
writ  was  issued  by  George  Johnson,  of 
No.  126  Fenchurch  Street,  in  the  City 
of  London,  agent  for  W.  B.  Baynes,  of 
Potton,  in  the  county  of  Bedford,  solicitor 
for  the  said  plaintiff."  Now  if  in  this  case 
the  country  solicitor  had  a  right  against 
this  fund  then  the  London  agent  would 
have  the  same  right,  but  the  country 
solicitor  has  no  such  right  and  makes  no 
such  claim. 

Appeal  dismissed. 

Solicitors — Gleorge  Johnson,  the  appellant,  in 
person ;  J,  W.  Sykes,  for  respondent. 
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County  Vourt  Utiles,  1875  {Order  VIIL 
ride  7) — Practice — Procedure — Action  to 
recover  Land — Delivery  of  Summons  to 
Bailiff- — Tims — Appeal — Prohibition. 

The  CouiUy  Court  Rules,  1875  {Order 
YIII,  rule  7),  provide  that  "  the  summons 
in  a/n  action  brought  under  section  11  of 
the  County  Court  Act,  1867,  to  recover 
lands,  shall  be  delivered  to  the  bailiff/orty 
dear  days  at  least  before  tlie  return  day, 
a/nd  shaU  be  served  thirty-five  dear  days 
be/ore  the  return  day  thereof.^* 

The  plaintiff  brought  an  actio9i  under 
section  II  o/  the  above  Act  to  recover  land. 
It  was  admitted  thai  the  summons  had  not 
been  delivered  to  the  bailiff/orty  dear  days 
bejore  the  return  day,  though  the  bailiff  had 
served  such  summons  upon  the  defendant 
more  than  thirty-five  dear  days  before  the 
return  day.  The  defendant  objected  to  the 
hearing,  on  tlie  ground  that  tJhe  summons 
had  Tiot  been  ddivered  in  proper  time  to 
the  bailiff;  hU  the  objection  vhm  overruled 
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by  the  Cownty  Court  Judge,  and  judgment 
given /or  the  plaintiff: — 

Held,  that  the  provision  contained  in 
Order  VIIL  rule  7,  as  to  the  time  of  de- 
livery of  the  summons  to  the  bailiff ,  was 
obligatory  and  not  directory  only,  and 
that  the  defendant's  proper  remedy  tvas  by 
foay  of  appeal  from  tJie  judgment  in  the 
County  Court,  and  not  by  prohibition. 

Appeal  from  the  dedsioii  of  W.  H.  G. 
Bag^we,  Q.C,  Judge  of  the  County 
Court  at  Hitchin. 

This  waa  an  action  of  ejectment,  brought 
under  section  11  of  the  County  Courts 
Act,  1867,  to  recover  land  under  the  annual 
value  of  20/.,  and  was  tried  in  the  County 
Court  at  Hitchin.  At  the  hearing,  upon 
the  return  day,  the  solicitor  for  the  defen- 
dant appeared  under  protest,  and  objected 
that  the  provision  in  the  County  Court 
Rules,  1876  (Order  VIIL  rule  7)  (1),  as  to 
service,  had  not  been  complied  with.  It 
was  admitted  by  the  plaintiJOf  that  the 
summons  had  not  been  delivered  to  the 
bailiff  forfy  clear  days  before  the  return 
day,  though  it  had  been  served  on  the  de- 
fendant thirty-five  clear  days  before  the 
return. 

The  County  Court  Judge  ruled  that  the 
service  was  sufficient,  and  after  hearing 
the  case,  gave  judgment  for  the  plaintiff. 

A  rule  nisi  was  afterwards  obtained  to 
set  aside  the  judgment,  against  which 

LindseU,  on  behalf  of  the  plaintiff, 
shewed  caTiae. — If  the  defendant's  conten- 
tion is  correct,  the  Coimty  Court  Judge 
has  exceeded  his  jurisdiction.  In  such  a 
case  the  proper  way  to  proceed  is  in  pro- 
hibition, and  not  by  appeal. 

He  cited  on  this  point  Jackson  v.  Btau- 
mont  (2),  The  Liverpool  Gas  Company  v. 
The  Overseers  of  Everton  (3)  and  The  Earl 
of  Harrington  v.  Ramsay  (i). 

(1)  By  Order  VIII.  rule  7  of  the  (bounty 
Court  Rales,  1875,  it  is  provided  that  the  sum- 
mons in  an  action  brought  under  section  11  of 
the  County  Courts  Act,  1867,  to  recover  lands, 
shall  be  delivered  to  the  bailiff  forty  clear  days 
at  least  before  the  return  day,  and  shall  be 
served  thirty-five  clear  days  before  the  return 
day  thereof. 

(2)  11  Exch.  Bep.  300 ;  24  Law  J.  Rep.  Ezch. 
301. 

(3)  40  Law  J.  Rep.  C.P.  104 ;  Law  Rep.  6 
C.P.  245. 

(4)  8  Exch.  Rep.  879 ;  22  Law  J.  Bep.  Exch.  326. 


Again,  even  if  the  defendant  is  right  in 
appealing,  the  decision  of  the  Ck)unty  Ck)urt 
Judge  was  correct.  The  service  upon  the 
defendant  was  in  time,  and  the  only  object 
of  the  rule  in  requiring  the  summons  to 
be  delivered  to  the  bailiff  five  days  before 
it  was  served  on  the  defendant  was  to  give 
the  bailiff  reasonable  time  within  which 
to  serve  it.  The  former  part  of  rule  7 
was  for  the  benefit  of  the  bailiff  only ;  he 
was  the  only  party  entitled  to  raise  the 
objection  which  was  taken  here,  and  any 
objection  on  his  part  was  waived  by  ser- 
vice on  the  defendant  within  the  prescribed 
time. 

Guiry  supported  the  rule. — This  is  a 
mere  question  of  procedure  involving  the 
interpretation  of  a  rule.  The  subject- 
matter  of  the  action  was  admittedly  within 
the  jurisdiction  of  the  Oounty  Court  Judge, 
but  the  latter  was  wrong  in  his  interpre- 
tation of  the  rule,  which  has  all  the  force 
of  an  Act  of  Parliament,  and  which  the 
Judge  had  no  power  to  alter — see  the 
Judicature  Act  of  1881,  s.  27,  Tennant  v. 
Rawlings  (judgment  of  Lord  Coleridge, 
C.J.)  (5)  and  Williams  v.  The  Swansea 
Canal  Navigation  Company  (6). 

Grove,  J. — ^This  appeal  must  be  allowed. 
The  County  Court  Judge  was  wrong  in 
hearing  the  case,  and  though  one  is 
naturally  unwilling  to  refuse  to  hear  a  suit 
where  no  real  injustice  is  worked,  still  the 
provisions  of  an  Act  of  Parliament  must 
be  observed.  Now,  as  far  as  I  eja  aware, 
the  directions  in  a  statute  as  to  time 
are  always  considered  obligatory  unless 
some  power  of  extension  is  given,  which 
admittedly  is  not  the  case  here.  The 
rule  is,  therefore,  binding  which  pro- 
vides that  the  summons  in  an  action 
brought  under  section  11  of  the  County 
Courts  Act,  1867,  shall  be  delivered  to 
the  baUiff  forty  clear  days,  at  least, 
before  the  return  day,  and  shall  be  served 
thirty-five  clear  days  before  the  return  day 
thereof.  Now,  in  the  present  case,  it  is 
admitted  that  the  latter  part  of  the  rule 
has  been  complied  with,  but  the  summons 
was  not  delivered  to  the  bailiff  within  the 
time  required.    There  is  no  difference  in  the 

(6)  Law  Rep.  4  C.P.  D.  at  p.  136. 
(6)  87  Law  J.  Rep.  Exch.  107 ;   Law  Rep. 
3  Exch.  168. 
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laDgnage  employed  in  both  parts  of  the  rule, 
the  word  "  shall "  occurring  in  both  in- 
stances, and  I  see  no  reason  for  giving  a 
different  interpretation  to  this  word  in 
each  case.  It  has  been  argued  that  such 
a  difference  ought  to  be  drawn  because  the 
object  of  requiring  the  forty  days  was  only 
to  give  the  bailiff  reasonable  time  to  serve 
the  summons,  and  therefore  that  this  part 
of  the  provision  concerns  the  bailiff^  and 
the  bailiff  only,  and  that  he  is  the  only 
party  who  can  take  the  objection.  We 
cannot,  however,  speculate  on  the  reasons 
for  statutory  provisions  in  this  kind  of 
way  and  interpret  the  word  "  shall "  to 
have  two  different  significations  in  the 
same  rule.  The  only  question  we  have  to 
decide  is,  what  is  the  law  on  this  matter ; 
and  I  can  see  no  difference  between  the 
provisions  for  delivery  to  the  bailiff  and 
service  upon  the  defendant,  the  words  used 
being  the  same  and  peremptory. 

It  has  also  been  argued  that  prohibition 
was  the  proper  remedy  here,  and  that 
therefore  an  api)eal  does  not  lie.  A  refer- 
ence to  ComyvkS  Digest,  tit.  "Prohibi- 
tion," under  the  heading  ''  At  what  time 
granted,"  tends  to  shew  that  there  may  be 
jurisdiction  in  appeal,  where  there  is  also 
a  power  of  prohibition.  Here  the  appeal 
iH  given  in  the  most  general  terms,  and, 
even  assuming  that  prohibition  would  lie 
at  all,  I  see  nothing  to  take  away  the 
power  of  appeal.  But  I  am  i-ather  in- 
clined to  think  that  prohibition  would  not 
lie — certainly  I  never  heard  of  its  doing  so 
— in  what  is  merely  a  matter  of  procedure, 
and  I  should  be  sorry  in  any  way  to  alter 
the  practice  in  that  respect.  A  good  deal 
contained  in  ComyvUs  Digest  applies  to 
Courts  which  had  no  jurisdiction  at  all 
over  the  subject-matter  of  the  suit ;  here 
the  County  Court  had  jurisdiction  subject 
to  certain  provisions  contained  in  the  rules. 
But  even  if  prohibition  does  lie  in  such  a 
case  as  this,  I  am  of  opinion  that  it  did 
not  take  away  the  right  of  appeal.  I 
therefore  hold  that  the  Judge's  decision 
was  wrong,  and  that  the  judgment  given 
in  the  County  Court  must  be  set  aside. 

Lopes,  J. — I  am  of  the  same  opinion. 
The  question  arises  upon  the  construction 
of  Order  VIII.  rule  7  of  the  County 
Court  Eules,  and  the  proper  construction 
of  the  rule  seems  to  me  to  be  perfectly 


clear.  It  seems  to  me  to  be  impossible  to 
hold  that  the  former  part  of  rule  7  is 
merely  directory  and  the  latter  part  ob- 
ligatory, where  the  same  language  is  ap- 
plied in  both  cases.  It  has  been  contended 
that  the  question  before  us  can  only  be 
raised  by  prohibition;  it  appears  to  me, 
however,  that  a  matter  of  procedure  is  no 
ground  for  prohibition,  but  of  appeal  only. 

Rule  absolute,  toithout  costs. 


Solicitors — Philpot  &,  Son,  agents  for  Hawkins 
&  Lindsell,  Hitchin,  for  plaintiff;  Brown, 
Donaldson  &  Woolnongh,  agents  for  I>amTille« 
St.  Albans,  for  defendant. 
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Employers^  Liability  Act,  1880  (43  <Cr 
44  Vict.  c.  42),  ss.  4  and  7 — Accident  to 
Workman — Presence  of  Employer  when 
Injury  suMained — Whether  Notice  re- 
quired— Form  of  Notice — Waiver. 

In  order  to  maintain  an  action  against 
an  employer  under  43  <fr  44  Vict.  c.  42, 
the  workman  m>u>st  in  all  cases  give  a 
written  notice  within  the  time  specified  in 
tlie  4th  section,  containing  his  name  and 
address,  the  cau3e  of  tlie  injury,  and  the 
date  at  which  it  was  sustained. 

Section  4  q/*  43  oCr  44  Vict,  c  42  merely 
deals  with  the  time  within  which  a  notice 
must  he  given.  Section  7  contains  the 
requisites  of  such  notice. 

This  was  a  rule  to  set  aside  a  nonsuit 
of  a  County  Court  Judge  in  an  action 
brought  by  the  plaintiff  under  the  pro- 
visions of  the  Employers'  Liability  Act 
against  the  defendant  to  recover  damages 
for  injuries  sustained  in  his  service.  IHie 
injuries  in  question  were  admittedly 
caused  by  an  explosion  of  dynamite  at  the 
defendant's  works,  where  the  plaintiff  was 
employed  as  a  workman ;  and  the  defen- 
dant himself  was  present  at  the  scene  of 
the  accident  immeidiately  after  its  occur- 
rence, and  had  assisted  and  given  1/.  to 
the  plaintiff.      The  County  Court  non- 
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suited  the  pUuntiffy  on  the  ground  that  no 
notice  in  writing  had  been  giren  to  the 
plaintiff  as  required  by  the  statute  (43  & 
44  Vict  c.  42)  (1).  A  rule  niai  was 
afterwards  obtained  to  set  aside  the  non- 
suit, agaiost  which 

W.  Evams  appeared  to  shew  cause,  but 
was  stopped  by  the  Court. 

Crttmp,  on  behalf  of  the  plaintiff, 
appeared  to  support  the  rule. — ^The  4th 
section  says  nothing  about  the  notice 
being  required  to  be  in  writing,  nor  can 
there  be  any  reason  for  giving  a  written 
notice  where  the  employer  has  either  wit- 
nessed the  accident  or  arrived  on  the  spot 
immediately  afterwards.  The  4th  section 
hss  an  operation  quite  independent  of  the 
7th  section;  the  latter  doeds  with  cases 
where  a  written  notice  is  given  by  the 
injured  person.  Where  the  provisions  of 
a  statute  require  a  notice  in  writing  t6  be 
given,  it  is  expressly  so  enacted. 

Again,  even  if  a  notice  in  writing  was 
required,  it  was  waived  by  the  conduct  of 
the  employer  in  paying  a  sum  of  money, 
thereby  adknowledging  his  liability  to  the 
party  injured. 

Obovb,  J. — TKus  rule  must  be  dis- 
charged. Our  duty  is  simply  to  construe 
this  statute  according  to  the  usual  rules  of 

(1)  The  Employers'  Liability  Act,  1880  (43 
k  44  Vict.  c.  42),  entitled,  "An  Act  to  extend 
and  regulate  the  liability  of  employers  to 
make  compensation  for  personal  injuries  suf- 
fered by  workmen  in  their  service,  pro- 
vides, by  section  4,  that  "an  action  for  the 
recovery,  under  this  Act,  of  compensation  for 
an  injury  shall  not  be  maintainable  unless 
notice  that  injury  has  been  sustained  is  given 
within  six  weeks."  By  section  7 :  "  Notice  in 
respect  of  an  injury  under  this  Act  shall  give 
the  name  and  address  of  the  person  injured, 
and  shall  state  in  ordinary  language  the  cause 
•f  the  injury  and  the  date  at  which  it  was  sus- 
tained, and  shall  be  served  on  the  employer. 
.  .  •  The  notice  may  be  served  by  delivering 
the  same  to  or  at  the  residence  or  place  of 
business  of  the  person  on  whom  it  is  to  be 
served.  ...  A  notice  under  this  section 
shall  not  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein,  unless  the  Judge 
who  tries  the  action  arising  from  the  injury 
mentioned  in  the  notice  shaXi  be  of  opinion 
that  the  defendant  in  the  action  is  prejudiced 
in  his  defence, by  such  defect  or  inaccuracy, 
and  that  the  defect  or  inaccuracy  was  for  the 
purpose  of  misleading." 
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MICHAELMAS  1881  to  MICHAELMAS  1882. 


113 


interpretation.  If  we  were  to  adopt  Mr. 
Crump's  contention  we  should  be  legislat- 
ing, and  not  interpreting  the  statute.  If 
the  4th  section  stood  alone,  the  defen- 
dant's argument  would  no  doubt  be 
worthy  of  grave  consideration.  But  there 
is  the  7th  section,  containing  the  essential 
requisites  of  a  notice,  which  means  the 
notice  required  to  be  given  under  the  4th 
section.  The  4th  section  deals  with  the 
time  for  giving  a  notice ;  the  7th  section 
contains  the  requisites  of  the  notice,  and 
its  terms  clearly  shew  that  a  written 
notice  was  necessary.  There  can  be  no 
question  here  as  to  any  inaccuracy  in  the 
notice,  because  there  was  no  notice  at  all. 
The  County  Court  Judge  was  quite  right 
in  nonsuiting  the  plaintiff,  and  this  rule 
must  therefore  be  cOschaiged. 

LoPESy  J. — I  agree.  It  is  clear  that 
the  Legislature  thought  it  desirable  that 
notice  of  an  accident  should  be  a  condition 
precedent  to  the  commencement  of  a  legal 
proceeding;  but  the  contention  on  the 
part  of  &e  plaintiff  is  that  a  written 
notice  is  not  necessary — or,  in  other 
words,  that  section  4  may  be  looked  at  by 
itself,  and,  so  regarded,  the  notice  was, 
under  the  drcumstanoes  of  the  case,  suffi- 
cient. But  the  4th  section  only  provides 
for  the  time  within  which  a  notice  is  to 
be  given,  and  the  7th  section  lays  down 
what  are  the  requisites  of  such  a  notice. 
So  regarded,  it  is  quite  plain  that  the  notice 
must  be  a  written  one ;  the  terms  of  the 
7th  section  are  too  clear  to  admit  of  any 
ambiguity.  It  is  argued  that  upon  such 
facts  as  are  proved  here,  unnecessary 
hardship  may  be  inflicted  by  requiring  a 
written  notice  to  be  given.  Perhaps  so ; 
but  such  a  consideration  is  for  the  Legis- 
lature and  not  for  us. 

BowEN,  J.,  concurred  (2). 

Hule  dischnrgpxl. 


Solicitors—J.  J.  &  C.  J.  Allen,  agents  for 
Tennant  k.  Jones,  Aberavon,  for  plaintiff; 
Wrentmore,  agent  for  W.  H.  Morgan,  Ponty- 
pridd,if or  defendant. 


(2)  See    \\^Uon  v.   Mghtiftgale,  8  Q  n.  Kop. 
1034;  15  Law  J.  Rep.  Q.B.  309. 
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[IN  THE  COURT  OF  APPEAL.] 
1881.      1  THE    MERSEY    DOCKS  AND   HAR- 

Dec.  6,  7.  J        BOUR  board  v.  lucas .♦ 

Income-Tax — "  Profits  " — Statutory  Re- 
strictions— Corporation, 

The  Mersey  Docks  a/nd  Harbour  Board 
were  constituted ,  by  Act  of  FarliamerU,  a 
corporation  for  the  mcmagement  of  the 
Mersey  Dock  Estate.  Under  the  Act  tlie 
surplus  revenue  of  the  hoards  which  was 
derived  from  dock  dues,  <£"c.,  after  payment 
of  interest  on  moneys  borrowed,  was  to  be 
applied  towards  a  sinking  fund  for  the 
extinguishment  of  the  principal  moneys 
spent  in  the  constriction  of  the  dock,  and 
for  no  other  purpose  whatsoever : — Held 
(reversing  the  jiidgment  of  the  Queen's 
nench  Division),  that  the  surplus  moneys 
which  remained  after  payment  of  the  ex- 
penses of  ea/ming  the  same,  and  which 
under  the  statute  could  only  be  applied  in 
a  particular  ma/nner  for  the  purpose  of 
reducing  the  past  debt,  were  available  as 
"profits,**  and  could  be  assessed  to  the 
income-tax. 

Appeal  by  the  Crown  from  a  judgment 
of  the  Queen's  Bench  Division  upon  a 
Special  Case,  reported  50  Law  J.  Rep.  Q.B. 
449,  where  the  facts  and  the  matenal  sec- 
tions of  the  Acts  of  Parliament  relied  upon 
are  fully  set  out. 

The  Solicitor-Oen&ral  (Sir  F.  fferscheU, 
Q.C.)  and  Dicey,  for  the  Crown. 

Btgham  {yn^Ynm.  Benjamin^  Q.C),  for 
the  board. 

The  following  cases  were  referred  to  in 
the  course  of  the  argument :  The  Glasgow 
Corporation  Water  Commissioners  y.  The 
SoUoUor  of  IniUmd  Bevenue  (1),  The 
Attomey-Oeneral  v.  Black  (2),  The  Mayor 
of  Worcester  v.  The  Assessment  Com- 
mittee of  the  Droitwich  Union  (3),  The 
Mersey  Docks  and   Harbour   Board   y. 

*  Coram  Jeasel,  M.R. ;  Brett,  L.J. ;  and  Cot- 
ton, L.J. 

(1)  Court  of  Session  Cas.  (4th  ser.)  yoI.  ii. 
p.  708. 

(2)  40  Law  J.  Bep.  Exch.  194 ;  Law  Bep.  6 
Bxch.  78,  808. 

(3)  46  Law  J.  Bep.  M.C.  241 ;  Law  Bep.  2 
Bx.  D.  49. 


Cameron  (4),  The  Queen  v.  The  Church- 
wardens  and  Overseers  of  Chirton  (5)  and 
The  Coltness  Iron  Cmnpany  v.  Black  (6). 

Jessel,  M.R — The  two  questions  we 
hare  to  consider  in  this  case  are — ^first, 
whether  any  profits  at  all  are  earned  by 
this  board  within  the  meaning  of  the  In- 
come-Tax  Act ;  and  secondly,  if  there  are 
any  profits  earned,  whether  the  terms  of 
their  local  Act  are  such  as  to  exempt  them 
from  liability  to  pay  the  tax  which,  but 
for  such  special  provisions,  would  be 
chargeable. 

As  regards  the  first  question,  I  am  dearly 
of  opinion  that  the  board  do  earn  profits 
which  are  taxable  under  the  Inoome-Tax 
Act.  Before  discussing  the  question  of 
profits,  it  is  necessary  to  say  a  few  words 
about  the  constitution  of  this  board.  It  is 
a  board  with  very  large  powers,  for  it  is 
both  a  Board  of  Conservancy  of  the  Biver 
Mersey  and  also  a  Pilot  Board.  Sections 
31,  32  and  33  of  the  Act  of  1857  shew 
that  these  additional  powers  belong  to  this 
board,  and  that  it  is  constituted  not  merely 
for  the  management  of  the  docks,  but  for 
other  important  public  purposes.  Then 
by  sections  26  and  27  of  the  Act  of  1857 
certain  property,  real  and  personal,  at 
Birkenhead,  and  all  docks,  lights  and  buoys, 
ka.,  at  Liverpool  were  vested  in  the  board, 
''  subject  to  all  chaiges  and  liabilities  affect- 
ing the  same;"  and  various  other  powers 
and  liabilities  are  conferred  and  imposed 
upon  the  board,  especially  by  sections  30 
and  34  of  that  Act,  the  latter  of  which, 
after  providing  for  the  salary  of  an  acting 
consei'vator,  says  that ''  all  other  expenses 
that  are  now  incurred  or  payable  by  the 
corporation  in  respect  of  the  conservancy 
of  the  Mersey,  shall  be  paid  and  borne  by 
the  board."  That  is  the  position  of  the 
board.  Then  section  284  of  the  Act  of 
1858  shews  that  all  moneys  which  shall  be 
collected,  levied,  kc.,  by  the  board,  under  or 
by  virtue  of  the  Act  of  1858  or  the  Act  of 
1857,  are  to  be  applied  by  the  board,  firsts 
in  payment  of  all  the  expenses  and  chai^ges 

(4)  20  Com.  B.  Bep.  N.S.  66 ;  85  Law  J.  Bep. 
M.C.  1. 

(5)  28  Law  J.  Bep.  M.C.  181 ;  1  E.  ft  B.  616 ; 
nth  nam.  The  Tyns  Imprwement  Qmmissianers 
Y.  The  Overtesn  of  ChSrUm. 

(6)  Law  Bep.^6  App.  Cas.  816« 
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of  oollectmg  the  rates,  and  in  payment 
from  time  to  time  of  all  interest  accruing 
due  on  moneys  borrowed,  and  in  payment 
of  the  Mersey  Docks  annuities;  in  the 
oonstmction  of   certain  works,  and  ^'in 
carrying  into  execution  all  the  provisions 
of  this  Act  and  of  the  Mersey  Docks  and 
Harbour  Act,  1857."    These  words,  there- 
fore, include  the  working  of  the  dock  as 
well  as  the  maintenance  of  the  navigation, 
the  duties  of  the  conservancy,  the  duties 
of  the  Pilot  Board  and  various  other  things. 
Then  come  the  words,  "  and  in  the  general 
management,  conducting,  securing,  preserv- 
ing, improving,  amending,  maintaiiung  and 
protecting  the  Mersey  Dock  Estate."  Now 
these  words  relate  to  the  Mersey  Dock 
Estate,  and  do  not  include  the  working  of 
the  docks,  which  is  provided  for  under  the 
prior  words  of  the  section.     Then  we  come 
to  the  words,  "  and  the  residue  or  surplus 
of  all  such  moneys  which  shall  remain  after 
such  application  "  are  to  be  applied  towards 
the  foundation  of  a  sinking  fund,  and, 
"except  as  aforesaid,  such  moneya  shall 
not  be  applied  by  the  board  for  any  other 
purpose  whatsoever."    The  only  other  sec- 
tion to  which  it  is  necessary  to  refer  is 
section  285,  which  provides  that  "  nothing 
in  this  Act  contained  shall  alter  or  affect 
the  question  of  the  liability  of  the  docks  or 
works  vested  in  the  board  to  parochial  or 
local  rates."    The  question  is.  What  is  the 
meaning  of  those  sections  ? — and  that  em- 
braces the  second  point  raised  as  to  the 
liability  to  pay  income-tax,  if  such  tax  was 
otherwise  payable  by  the  board  but  for  the 
existence  of  section  284.     The  words  of 
that  section — subject    of  course  to    the 
provisions  of  the  former  Act — seem    to 
shew   that  whatever   tax   was    properly 
payable   tmder   the  former    Act  is  still 
payable,  and  there  is  nothing  in  this  Act 
to  discharge  them  from  their  liability  to 
pay  such  taxes.     I  do  not  rest  my  judg- 
ment on  that  ground  alone,    because  I 
should  have  arrived  at  the  same  conclusion 
even  if  there  had  been  no  such  provision 
in  the  former  Act,  or  no  such  reference 
to  the  former  Act  as  is  contained  in  section 
284  of  the  Act  of  1 858.     I  think  that  con- 
clusion may  be  arrived  at  first  of  all  upon 
general  grounds  applicable  to  all  similar 
kxia]   Acts,  which  cannot  be  better  ex- 
pressed than  by  the  words  of  Mr.  Justice 
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Blackburn  in  The  Mersey  Docks  and 
ffarbofir  Board  v.  Cameron  (7),  that  "  en- 
actments directing  that  the  revenue  shall 
be  applied  to  certain  purposes  and  no 
others  are  directoiy  only  — ^he  is  speaking 
of  local  Acts — ''and  mean  that  after  all 
charges  imposed  by  law  on  the  revenue 
have  been  discharged,  the  surplus  or  free 
revenue,  which  otherwise  might  have  been 
disposed  of  at  the  pleasure  of  the  recipients, 
shall  be  applied  to  these  purposes."  That 
applies  to  all  local  Acts ;  and  for  the  good 
reason  that  persons  who  obtain  local  Acts 
are  not  checked  by  the  public,  nor  by 
the  representatives  of  the  kingdom  at  large ; 
they  are  dealing  with  their  own  property, 
and  not  with  the  public  right  to  obtain 
payment  of  taxes  from  that  property,  or  in 
respect  of  it. 

That  would  put  an  end  to  the  whole 
argument  on  the  part  of  the  board,  what- 
ever the  words  of  the  section  might  have 
been.  It  is,  therdbre,  immaterial  whether 
the  words  ''  shall  not  be  applied  for  any 
other  purpose  whatsoever  "  are  or  are  not 
in  the  Act,  because  if  the  Act  deals  only 
with  the  surplus  legally  available  at  the 
passing  of  the  Act  it  could  not  absolve  the 
board  from  liability  to  pay  taxes,  if  such 
liability  then  existed. 

There  is  also  another  ground  which  I 
think  would  govern  this  case.  This  tax 
is  granted  to  &e  Crown,  and  it  is  part  of 
the  prerogative  of  the  Grown  that  it  is  not 
bound  by  any  local  Act  of  Parliament — 
subject  to  certain  exceptions  which  need 
not  be  mentioned  be(»use  they  do  not 
apply  to  this  local  Act — unless  named  or 
expressly  referred  to  in  the  Act.  The 
prerogative  of  the  Crown  has  nothing  to 
do  with  the  mode  of  applying  the  tax. 
Formerly  the  Sovereign  had  control  over 
the  revenues,  and  applied  them  both  to 
public  and  to  private  purposes.  It  was  as 
much  the  duty  of  the  Sovereign  then,  if  I 
may  say  so,  as  it  is  now  to  apply  the  public 
revenues  to  public  purposes ;  and  the  only 
difference  now  is  that  those  public  pur- 
poses are  defined  and  controlled  by  Par- 
liament, whereas  such  was  not  formerly 
the  case. 

It  has  been  held  on  that  very  ground 
by  the  Court  of  Appeal  in  Ex  parte  The 

(7)  36  Law  J.  Rep.  M.C.  at  p.  16, 
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rostmaster-General ;  in  re  Bonham  (8), 
that  the  privileges  of  the  Crown  in  this 
i-cspect  extend  to  the  Postmaster-General ; 
and  there  seems  to  be  as  much  reason  for 
applying  this  doctrine  to  the  case  of  the 
Crown  when  the  revenue  received  is  ap- 
plicable to  public  purposes  as  when  it  is 
applicable  to  the  private  purposes  of  the 
Sovereign,  because  the  public  at  large 
require  this  protection.  The  private  pur- 
}K>Kcs  of  the  Sovereign  might  be  looked 
after  by  an  officer  appointed  for  that  pur- 
pose, but  as  a  genersd  rule  there  is  no  one 
to  look  after  the  interest  of  the  public. 
It  is,  therefore,  most  material  that  the 
attention  of  those  who  act  on  behalf  of  the 
public  should  be  drawn  to  the  provisions 
of  any  local  or  private  Act  which  affect 
the  rights  of  the  Crown.  It  is  not,  how- 
ever, necessary  to  rest  my  judgment  upon 
this  ground,  because  the  second  ground  is 
sufficient  to  support  the  view  that  this 
local  Act  of  Parliament  does  not  relieve 
the  board  from  liability  to  pay  income-tax. 
There  is  another  ground  which  seems  to 
have  escaped  the  attention  of  the  Court 
below,  but  is  one  upon  which  I  should  have 
arrived  at  the  same  conclusions,  and  that  is 
that  the  Income-Tax  Act  in  question  is 
subsequent  in  date  to  the  local  Act.  And 
assuming  my  view  of  the  operation  of  the 
local  Act  to  be  incorrect,  I  should  still 
hold  that  the  local  Act  was  repealed  to 
the  necessary  extent  by  the  special  pro- 
visions of  the  Taxing  Act,  which  refers 
back  to  rule  3  of  schedule  A  in  section  60 
of  5  &  6  Vict.  c.  35.  In  this  case  the  in- 
come is  to  be  paid  into  a  sinking  fund  for 
the  benefit  of  the  creditcns;  and  then 
there  is  an  enactment  which  says  that  this 
tax  subsequently  imposed  shidl  be  paid 
before  and  in  priority  to  any  creditora  or 
other  persons  having  a  claim  upon  the 
profits.  The  words  ''  any  creditor  or  other 
person"  include  everybody  in  the  king- 
dom, and  would,  in  my  opinion,  be  suffi- 
cient to  make  this  a  prior  chai^  even  if 
the  construction  of  the  local  Act  were 
different  to  the  one  already  put  upon  it. 
For  these  reasons  I  think  that  there  is 
nothing  to  exempt  this  corporation  from 
paying  the  tax  if  it  can  be  levied. 

(8)  48  Law  J.  Rep.  Bankr.  84 ;  Law  Rep.  10 
Ch.  D.  596. 


The  next  question  is,  Is  this  tax  leviable  1 
The  tax  is  said  to  be  a  tax  upon  profits, 
and  it  was  argued  on  behalf  of  the  board 
that  these  sums  were  not  profits  at  all. 
It  is,  therefore,  necessary  to  consider  the 
meaning  of  the  word  *'  profits "  in  the 
Income-Tax  Act,  because  it  has  a  different 
meaning  in  law  to  that  which  it  has  in 
common  parlance.  The  expression  **  rents, 
issues  and  profits  of  land  "  is  constantly 
used  by  conveyancers,  but  those  profits  are 
the  profits  got  out  of  the  land,  after  de- 
ducting the  expens?s  of  getting  them. 
Then  the  **  profits  of  a  &rm  *'  in  that  sense 
are  not  quite  the  same  as  the  profits  of 
the  farmer,  but  may  be  fairly  described  as 
the  '*  net  produce  of  the  land."  It  is 
plain  that  that  is  the  meaning  to  be  at- 
tributed to  the  word  in  rules  2  and  3  of 
schedule  A.  The  profits  mentioned  in 
rule  2  are  not  the  profits  of  a  person,  bnt 
are  profits  arising  fix>m  lands,  and  an  ex- 
amination of  that  rule  shews  that  the  word 
**  profits  "  is  used  in  its  technical  sense. 
Then  we  come  to  rule  3,  under  which  this 
tax  is  charged — "  Rules  for  estimating 
the  lands  and  tenements:  The  annual 
value  of  all  the  properties  hereinafter  de- 
scribed" (the  tax  being  on  the  annual 
value)  "  shall  be  understood  to  be  the  full 
amount  for  one  year  or  the  average  amount 
for  one  year  of  the  profits  received  "  (that 
is,  from  the  properties)  ''  within  the  re- 
spective times  herein  limited."  The  word 
is  here  used  in  exactly  the  same  sense  as 
that  I  have  already  mentioned.  The 
"  profit "  may  be  received  from  the  pro- 
perty in  a  rather  different  way,  but  it  is  the 
amount  got  from  the  property  minus  the 
cost  of  getting  it.  These  observations  ap* 
ply  to  Uie  properties  described  in  the  two 
first  clauses  of  the  rule.  Then  we  come 
to  the  thing  sought  to  be  charged — '*  Third, 
of  ironworks,  gasworks,  salt  springs  or 
works,  alum-mines  or  works,  waterworks, 
streams  of  water,  canals,  inland  naviga- 
tions, docks  ....  and  other  concerns  of 
the  like  nature,  from  or  arising  out  of  any 
lands,  tenements,  hereditaments  or  heri- 
tages on  the  profits  of  the  year  preceding." 
Now,  of  what  kind  are  the  profits  1  Tolls 
or  dock  rates  are  got  on  a  dock  or  a 
navigation,  and  the  net  proceeds,  after 
deducting  the  expenses  of  carrying  on  the 
docks,  are  the  profits  mentioned  in  the 
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Aet.  I  have  no  doubt,  therefore,  that 
directlj  the  amount  received  for  the  dock 
rates  exceeds  the  expenses,  the  difference 
is  "  profits  ^  within  the  meaning  of  the 
section. 

The  next  question  is,  Who  is  to  pay 
the  dutyl  Having  ascertained  what  the 
profits  are,  the  statute  says  that  ''  the 
duty  in  each  of  the  last  three  rules  is  to 
be  charged  on  the  person,  corporation .... 
carrying  on  the  concern.''  Now  this  board, 
being  a  corporation  carrying  on  the  con- 
cern, are  to  pay  duty  upon  these  profits. 
It  is  immaterial  under  this  part  of  the 
section  whether  any  other  person  is  bene- 
ficially interested,  or  to  what  purpose  the 
profits  are  applied.  It  was  suggested  that 
the  word  '^  profits  "  is  not  the  correct  one 
where  the  net  proceeds,  which  I  call 
profits,  are  applicable  to  public  or  chari- 
table purposes.  But  there  is  nothing  to 
support  that  suggestion  in  the  Act  which 
treats  '*  profits"  as  the  thing  earned  from' 
the  carrying  on  of  the  concern.  The  Act 
does  not  regard  either  the  person  who 
carries  on  the  concern,  except  for  the  pur- 
pose of  saying  who  is  to  pay  the  tax,  or 
the  purposes  to  which  the  profits  are  ap- 
plied, except  in  certain  cases.  Thus  cer- 
tain allowances  are  made  in  clause  6  for 
privileged  persons,  who  would  otherwise 
be  within  the  previous  section  or  rule— for 
instance,  colleges,  halls  in  universities, 
hospitals,  public  schools  and  almshouses 
are  exempt ;  so  also  all  trustees  for  chari- 
table purposes,  are  exempt  to  the  extent  to 
which  the  rents  are  applied  to  such  chari- 
table purposes,  and  this  shews  that  if  it 
had  not  been  for  these  exemptions  they 
would  have  been  liable  to  pay  on  the 
profits,  although  in  the  ordinary  sense  of 
the  word,  as  used  in  trade,  they  took 
nothing,  because  they  were  all  expended 
in  charitable  purposes.  The  Attorney- 
General  V.  Black  (2)  isan authority  to  shew 
that  this  is  the  true  construction  of  the 
Act  It  was  argued  on  behalf  of  the  board 
that  a  man  cannot  make  a  profit  by  selling 
to  himself,  and  so  far  I  agree ;  but  it  was 
then  said  that  because  twenty-four  of  the 
members  of  this  board  are  elected  by  the 
ratepayers,  the  remaining  four  being  ap- 
pointed by  the  conservators,  the  ratepayers 
are  to  be  treated  as  persons  who  pay  the 
rates  to  their  own  nominees;  so  that  if 


they  pay  too  much  the  surplus  is  to  go  to 
them  and  is  not  therefore  a  profit  earned 
by  carrying  on  the  concern.  Even  if  that 
is  the  meaning  of  the  word  "  profits,"  the 
argument  would  be  unsound,  because  the 
board  is  created,  as  I  have  already  pointed 
out,  for  certain  public  purposes  besides 
those  of  canying  on  the  docks ;  and,  more- 
over, it  is  not  composed  exclusively  of 
nominees  of  the  ratepayers,  because  four 
out  of  the  twenty-eight  members  are  ap- 
pointed by  the  conservators.  In  addition, 
the  ratepayers  who  elect  the  board  and 
the  ratepayers  who  pay  the  rates  are  not 
the  same  persons;  and  the  persons  who 
pay  the  rates  one  year  might  not  be  ex- 
actly the  same  persons  who  would  pay 
them  the  following  year,  so  that  an  entirely 
new  body  of  ratepayers  might  arise  during 
the  next  year  who  would  have  taken  no 
part  in  the  election  of  the  members  of  the 
board,  and  consequently  the  profits  earned 
by  the  board  by  charging  a  larger  sum 
than  the  expenses  do  not  belong  to  the 
ratepayers  in  any  sense.  That  put  of  the 
argument  therefore  fails,  because  it  is  not 
the  fact  that  the  persons  who  pay  the  rates 
are  the  same  as  those  who  elect  the  board ; 
and  even  if  that  were  the  &ct,  this  would 
not  be  the  less  a  profit,  because  it  is  not  a 
sum  paid  by  one  man  to  another.  For 
these  reasons,  I  think  that  this  appeal  must 
be  allowed. 

Brrtt,  L.J. — I  am  also  of  opinion  that 
this  appeal  must  be  allowed.  The  question 
is  whether  this  board,  which  is  a  corpora- 
tion, is  bound  to  make  a  return  under  the 
Income-Tax  Act,  and  whether  it  is  bound 
to  pay  income-tax.  It  was  urged  on  be- 
half of  the  Crown  that  this  corporation 
was  bound  to  do  so,  because  it  is  enacted 
generally  by  5  &  6  Vict.  c.  35  that  persons 
who  are  owners  of  or  in  possession  of  a 
dock  shall  pay  income-tax  upon  the  profits 
actually  received  therefrom;  that  the 
word  *^  profits  "  there  means  the  difference 
between  the  amount  actually  received  for 
the  use  of  the  docks  and  the  expenses  of 
maintaining  them;  that  this  corporation 
did  receive  money  for  the  use  of  the  docks 
and  were  subject  to  pay  the  expenses  in- 
cident to  the  earning  of  that  money ;  and 
that  they  were  therefore  liable  to  pay  in- 
come-tax upon  such  profits.     It  was  also 
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argued  on  behalf  of  the  Crown  that  the 
Mersey  Docks  and  Harbour  Board  Con- 
solidation Act,  1858,  did  not  contain  any 
enactment  which  in  express  terms  relieved 
the  board  from  liability  to  pay  such  a  tax; 
and  that  even  if  it  did  contain  such  an 
enactment  the  board  would  still  be  liable 
to  pay  the  tax,  because  the  general  taxing 
Act  was  passed  after  the  Act  of  1851^. 
Another  ground  which  was  suggested  by 
the  Master  of  the  Rolls  in  his  judgment — 
and  I  think  it  is  my  duty  to  say  whether 
I  agree  to  it  or  not — is  that,  because  any 
relief  from  this  tax  is  not  named  expressly 
in  this  private  Act,  the  Crown  is  not 
bound  by  it.  As  regards  the  question 
whether,  assuming  that  the  private  Act 
did  relieve  the  corporation  from  the  pay- 
ment of  income-tax,  the  general  words  of 
a  subsequent  Act  would  make  them  liable, 
I  say  with  deference  that  I  am  clearly  of 
opinion  that  the  subsequent  Act  did  not 
impose  this  tax  upon  this  corporation.  A 
taxing  Act  is  to  be  construed  upon  the 
same  principle  and  by  the  same  Fules  as 
any  other  Act ;  and  the  rule  to  be  applied 
is  that  if  the  particular  provisions  of  the 
private  Act  absolved  this  corporation  fi*om 
paying  this  tax,  then  the  general  words  of 
the  subsequent  Act  would  not  impose  that 
tax  and  would  not  repeal  the  provisions  of 
the  private  Act.  I  could  not,  therefore, 
agree  to  the  judgment  of  my  Lord  upon 
that  ground.  With  regard  to  the  first 
Buggeetion  made  by  my  Lord,  I  again,  with 
great  deference,  di£fer,  and  say  that  the 
Crown  has  no  prerogative  with  regard  to 
taxes  until  they  have  been  granted  by 
Parliament ;  and  the  question  being  whe- 
ther this  uioL  has  been  imposed  upon  this 
corporation,  the  ordinary  construction  of 
the  Act  could  not  be  limited  by  asserting 
in  any  way  any  prerogative  of  the  Crown. 
I  thmk,  however,  that  this  general  Act, 
provided  there  is  nothing  in  the  private 
Act  to  take  the  corporation  out  of  its  ope- 
ration, does  impose  a  tax  upon  the  differ^ 
ence  between  the -receipts  for  the  use  of 
the  docks  and  the  expenses  of  maintaining 
them.  The  question  is  not  what  is  the 
annual  value  of  the  docks,  as  in  the  case 
of  poor-rates,  where  the  annual  value  of 
the  property  is  not  determined  by  what 
the  person  in  possession  of  that  property 
receives  &  year,  but  by  a  hypothetical  pro- 


position as  to  what  a  responsible  tenant 
would  pay  for  the  property  if  he  held  it 
upon  a  lease  from  year  to  year.     The  In- 
come-Tax  Act  takes  the  present  case  out  of 
that  doctrine  and  provides  that  the  annual 
value  under  this  Act  shall  be  the  full 
amount  for  one  year  or  the  average  for  one 
year  of  the  profits  received  therofrom.     If, 
in  this  case,  there  were  no  profits  in  fact, 
then  there  would  not  be  any  tax.     It  was 
not  argued  on  behalf  of  this  corporation 
that  the  word  "  profits,"  upon  a  true  con- 
struction of  5  <&  6  Vict.  c.  35,  would  have 
any  other  meaning  than  that  ordinarily 
given  to  it  in  trade,  namely,  the  difference 
between  the  receipts  and  the  expenses  in- 
curred in  order  to  obtain  those  receipts. 
But  it  was  argued  that,  by  reason  of  the 
constitution  of  this  corporation  under  the 
Mersey  Docks  and  Harbour  Acts,  there 
were  not  any  profits  received ;  and  that  if 
there   were  any  profits  received  in  the 
sense  that  there  was  a  difference  between 
the  actual  receipts  and  expenditure,  this 
corporation  was,  under  the  provisions  of 
the  Act  of  1858,  absolved  from  paying  any 
tax.     But,  after  careful  consideration,   I 
have  come  to  the  conclusion  that  I  am 
unable  to  agree  with  that  argument.     It 
was  said,  in  the  first  place,  that  no  profits 
at  all  were  earned  or  received,  because  this 
corporation  and  the  ratepayers  are  iden- 
tical,  and  consequently  that  the  money 
received  by  the  corporation  is  money  really 
paid  by  the  ratepayers  and  is  not  profit  at 
all,  but  merely  contribution  between  the 
same  persons.      Two  hypothetical  cases 
were  put  by  Mr.   Bigham — first,  where 
there  was  nothing  but  contribution  be- 
tween the  parties;  and,  secondly,  where 
there  was  a  receipt  of  what  might  fiEurly  be 
called  "  profits.''   In  the  latter  case  it  would 
be  difi&cult  to  make  all  the  parties  pay 
income-tax,  because  some  of  them  would 
have  received  no  profit  at  all ;  and  in  the 
former  there  could  be  no  tax  to  be  paid 
because  it  would  all  be  contribution.     But 
Mr.  Bigham  has  fiedled  to  bring  the  present 
case  within  the  two  hypothetical  cases. 
Here  the  corporation  is  authorised  to  re- 
ceive the  rates,  and  the  ratepayers,  as  has 
been  already  pointed  out,  are  not  the  same 
persons  as  the  corporation.    The  analogy 
therefore  fails.     The  corporation  are  in 
possession  of  the  docks,  and  are  the  persons 
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who  t«Mn»Ain  them,  who  receive  money 
for  their  use  and  who  incur  the  expense 
of  Tnfti**^^^"^^g  them  in  order  to  earn  those 
receipts.  They  are  therefore  persons,  within 
the  meaning  of  the  general  Act,  who  are 
liahle  to  make  a  return,  and  to  pay  income- 
tax,    if  not   otherwise    relieved    hy  the 
special  Act.     It  was,  however,  said  that 
the  corporation  was  relieved  from  liahility 
to  pay  this  tax  because  their  special  Act 
has  directed  affirmatively  that  they  are  to 
make  certain  payments,  and  then  nega* 
tively  declares  that  the  moneys  are  not  to 
he  applied  for  any  other  purpose  whatsoever. 
I  think  that  the  liability  to  pay  income-tax 
is  included  in  the  affirmative  enactments 
of  that  statute,  and  I  should  be  sorry  to 
base  my  judgment  upon  any  former  Acts 
referred  to  in  this  present  Act,  and  which 
have  not  been  brought  before  us,  especially 
as  it  is  stated  in  the  Special  Case  and  was 
admitted  by  counsel  on  both  sides  that 
those  Acts  were  not  material  to  the  present 
case.    I  do  not,  however,  say  that  they 
might  not  give  these  affirmative  powers  by 
reference,  but  I  think  there  is  sufficient  on 
the  &ce  of  this  Act  to  impose  this  liability. 
The  Act  itself,  amongst  other  things,  pro- 
vides that  the  corporation  may  pay  for  the 
carrying  into  execution  of  all  the  provi- 
sions of  the  Act,  and  then  section  31  gives 
them  power  to  pay  everything  which  an 
ordinary  dock  board  would  have  to  pay ; 
and  even  if  that  were  not  so,  I  incline  to 
agree  with  the  Solicitor-General  that  such 
a  tax  as  this  might  be  included  under  the 
words  *'and  in  the  general  management, 
conducting,  &Cy  the  Mersey  Dock  Estate," 
including  also  the  Mersey  Docks  concern. 
The  Act,  therefore,  by  this  affirmative  en- 
actment, seems  to  empower  the  board  to 
pay  all   taxes,  includmg  the  income-tax. 
Mr.  Bigham,  however,  relies    upon   the 
negative  part  of  the  section,  which  says 
that  ''except  as  aforesaid,  such   moneys 
shall  not  be  applied  by  the  board  for  any 
other  purpose  whatsoever."    If  the  con- 
struction put  upon  the  affirmative  parts  of 
the  section  be  the  true  one,  then  the  nega- 
tive part  would  not  apply  to  what  is  oon- 
tainea  m  the  affirmative  parts,  because  the 
affirmative  power  and  direction  to  pay 
these  taxes  would  be  pointed  at  by  the 
words  '^  except  as  aforesaid,"  and  there 
would  be  no  prohibition  against  paying 


them.  Besides,  if  I  were  of  opinion  that 
these  words  were  not  directory  but  pro- 
hibitory, and  that  the  power  to  pay  these 
taxes  was  not  contained  in  the  former  part 
of  the  statute,  I  should  agree  with  Mr. 
Bigham  that  no  profits  were  received  by 
the  corporation  which  could  be  brought 
within  ^e  later  Income-Tax  Act,  and  that 
this  corporation  is  not  a  corporation  in 
possession  of  a  dock  within  the  meaning 
of  the  general  Act  which  imposes  income- 
tax.  I  also  think  that  the  proposition 
enunciated  by  Mr.  Justice  Blackburn  on 
behalf  of  the  Judges  in  the  House  of 
Lords,  in  The  Mersey  Docks  and  Harbour 
Board  v.  Cameron  (7),  is  a  true  proposition 
and  one  which  was  really  adopted  by  the 
House  of  Lords  in  the  judgment  of  Lord 
Chelmsford. 

I  am  of  opinion  that  the  words  at  the 
end  of  section  284  are  merely  directory  and 
nob  prohibitory  words;  and  there  is  no- 
thing therefore  to  take  this  corporation, 
in  respect  of  these  docks,  out  of  the 
general  rule.  The  corporation  are  conse- 
quently within  the  general  Act,  and  must 
pay  income-tax  upon  receipts  to  be  ascer- 
tained according  to  the  ordinary  rules 
applying  to  a  trading  company,  namely, 
upon  the  difference  between  the  receipts 
arising  from  the  dock  dues  and  the  expenses 
of  earning  those  receipts,  including,  amongst 
other  expenses,  this  very  income-tax,  which 
they  are  bound  to  pay.  I  do  not  think 
that  Ths  Glasgow  Waterworks  Case  (1) 
applies  here ;  but  I  think,  if  I  may  say  so, 
with  deference,  that  it  was  rightly  decided 
upon  the  facts  then  before  the  Court. 

Cotton,  L.  J. — The  question  in  this  case 
is,  whether  the  commissioners  have  rightiy 
held  that  this  board  are  liable  to  be  sur- 
charged by  a  sum  which  represents  the 
net  receipts  from  the  dock.  I  will  first 
consider  whether,  independently  of  sec- 
tions 284  and  285  of  the  special  Act  of 
1858,  they  are  liable  to  be  so  surcharged. 
The  Income-Tax  Act,  'imder  which  this 
board  is  sought  to  be  charged,  was  passed 
subsequently  to  the  Act  of  1858,  but  it 
refers  back  to  5  &  6  Vict  c.  35.  sched.  A, 
which  gives  for  "  all  lands,  tenements 
and  hereditaments  in  Great  Britain,  in 
respect  of  the  property  thereof,  for  eveiy 
twenty  shillings  of  the  annual  value  thereof 
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the  Bum  of  sevenpenoe."  We  have,  how- 
ever, to  determine  the  annual  value  in 
respect  of  which  the  board  are  to  be  charged 
by  reference  to  another  portion  of  the  Act, 
and  general  rules  are  there  given  for  esti- 
mating the  value  of  the  lands,  tenements 
or  hereditaments  mentioned  in  schedule  A. 
It  is  only  necessary  to  refer  to  that  por- 
tion of  rule  3  which  relates  to  the  pro- 
perty-namely,  docks-in  respect  of  which 
the  board  are  sought  to  be  charged.  That 
rule  says  that  "the  annual  value  of  all 
the  properties  hereinafter  described  shall 
be  understood  to  be  the  full  amount  for 
one  year  ....  of  the  profits  received 
therefrom  within  the  respective  times  here- 
in limited."  It  was  said  that  there  could 
be  no  profits  here,  because  the  persons 
who  contribute  that  from  which  the  net 
income  arises  are  the  persons  to  whose  no- 
minees the  money  is  paid,  and  that  there- 
fore, as  a  man  cannot  make  a  profit  out  of 
himself,  there  is  no  profit  in  this  case. 
Now,  even  assuming  that  the  whole  of  the 
board  is  nominated  by  the  ratepayers,  and 
that  their  nominees  are  to  be  considered 
as  being  the  same  pei*sons  as  themselves, 
the  persons  who  nominate  the  board  are 
not  the  same  as  those  who  in  each  year 
pay  the  rates  from  which  the  net  income 
ariaes,  because  they  are  persons  who  are 
on  a  certain  list  of  voters  which  does  not 
include  all  those  who  in  any  year  pay  rates, 
nor  all  the  persons  who  in  the  particular 
year  when  the  assessment  is  made  pay 
the  same  to  the  board  who  are  said  to  be 
their  nominees.  It  is,  however,  unneces- 
sary to  consider  that,  because  we  must  con- 
sider the  meaning  of  the  word  "profits" 
in  this  section  of  the  Income-Tax  Act.  The 
profits  here  do  not  accrue  to  any  person,  as 
under  schedule  D,  but  are  profits  received 
from  real  property,  the  annual  value  of 
which  is  to  be  ascertained  by  reference  to 
another  portion  of  the  Act.  In  my  opi- 
nion the  word  "  profits "  means  the  differ- 
ence between  the  gross  sums  received  from 
that  property  and  the  expenses  of  receiv- 
ing those  sums  —  in  other  words,  the  net 
receipt  from  that  property  in  any  par- 
ticular year. 

I  also  am  of  opinion,  without  going  fur- 
ther into  that  question,  that  there  are 
profits  here  arising  from  these  docks  which 
are  aflsessable  under  the  Act,  without  re- 


ference to  the  purposes  to  which  they  are 
to  be  applied. 

It  waa  then  said  that,  nevertheless,  cer- 
tain provisions  in  the  special  Act  pre- 
cluded the  board  from  being  charged  under 
the  Income-Tax  Act.  The  special  Act  was 
not  passed  in  order  to  give  certain  powers 
and  exemptions  to  the  board,  but,  as  is 
shewn  by  the  recital  in  that  Act,  to  con- 
solidate certain  Acts  which  existed  pre- 
viously to  the  year  1857,  and  to  regulate 
the  charges  to  be  made  by  the  board,  and 
to  give  them  power  to^  raise  certain  fur- 
ther sums  of  money.  Independently  of 
that,  the  Act  also  deals  with  the  powers 
of  the  board  as  regards  the  persons  from 
whom  they  are  to  receive  the  rates,  and 
their  rights  against  those  persons.  In 
dealing  with  a  private  Act  like  this,  which 
is  intended  to  give  additional  powers  to  a 
body  constituted  for  certain  purposes,  one 
must  treat  the  clauses,  if  they  do  prohibit 
the  revenues  of  that  body  from  being  ap- 
plied in  any  other  way  but  that  specified 
in  the  Act,  and  those  did  not  include 
taxes,  not  as  being  intended  to  deprive 
the  Crown  of  the  right  to  collect  those 
taxes,  but  as  dealing  with  the  application 
by  that  board  of  su(£  revenues  as  they  had 
after  paying  the  obligations  imposed  upon 
them  by  Parliament.  It  would  be  a 
wrong  construction  (even  if  the  Act  did 
not  contain  any  words  which  authorised  the 
payment  of  this  tax)  to  aiy  that  general 
words  in  such  an  Act  would  take  away 
the  right  to  collect  for  public  purposes  any 
tax  which  otherwise  would  be  chargeable 
against  that  body.  I  am  not  careful,  there- 
fore, to  consider  whether  there  are  any 
terms  in  the  previous  parts  of  section  284 
which  would  authorise  the  board  to  apply 
any  of  their  revenues  towards  the  payment 
of  this  tax.  Even  if  there  were  not  any 
such  provision,  the  words  "  such  moneys 
shall  not  be  applied  by  the  board  for  any 
other  purpose  whatever  "  cannot  be  taken 
to  prevent  the  collection  of  taxes  which 
the  board  would  otherwise  be  liable  to 
pay  in  respect  of  the  property  which  they 
hold.  Section  5  of  the  Act  of  1858  more- 
over shews  that  it  was  not  intended  that 
the  board  should  be  exempted  from  taxes 
which  the  general  public  would  have  to 
bear  but  for  this  Act.  That  section,  which 
deals  with   the   land-tax,  assumes  that, 
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both  before  and  duilBg  the  construction  of 
the  docks,  the  land  might  not  be  sufficient 
to  provide  for  the  assessment,  and  it 
makes  provision  for  the  board  to  pay  the 
deficiency  during  that  period ;  but  it  leaves 
untouched  what  is  to  be  done  afterwards, 
because  the  land  would  undoubtedly  be 
sufficient  to  pay  the  assessment  after  the 
docks  were  made.  That  clearly  assumes 
that  section  284  does  not  exempt  the  board 
from  any  taxes  which  otherwise  they 
would  be  liable  to  pay. 

The  principle  upon  which  I  base  my 
judgment  is,  that  the  general  terms  con- 
tained in  such  an  Act  are  not  to  be  taken 
to  exempt  a  body,  to  whom  it  has  given 
certain  powers  for  certain  purposes,  from 
the  general  public  burden  of  paying  taxes. 

Appeal  allowed. 
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SolidtorB — Gregory,  Rowdiffes  k.  Co.,  agents  for 
A.  T.  Sqnarey,  Liverpooli  for  the  board ;  the 
Solicitor  of  Inland  Beyenne,  for  the  Crown. 


[IN  THE  COURT  OF  APPEAL.] 

In  re  An  Arbitration  be- 
tween THE  CORPORATION 
OF  DX7DLET  AND  THE  TRUS- 
TEES OF  THE  EARL  OF 
DUDLEY.* 


1881. 

Nov.  25, 26. 


PiMie  Eeakh  Act,  1875  (38  tih  39  Vict, 
c.  55),  98.  4,  15, 16,  175,  308,  BSi^Sewer 
constructed  upon  Land — Duty  on  Land- 
owners to  preserve  SvJjjacent  Support — 
Sight  to  work  Mines  under  the  Sewer — 
CompenscUion  for  Loss  of  such  Right  and 
for  Risk  of  Percolation  from  Sewer. 

The  Public  Health  Act,  1875  (38  d:  39 
Vict.  c.  55),  requires  by  section  15  certain 
local  authorities  to  make  all  necessary 
sewers,  authorises  them  by  section  16  ^o 
carry  such  sewers  under  or  through  any 
land  within  their  district^  empowers  them 
by  section  175  to  purchase  lands  (which 
term  by  section  4  includes  easements)  and 
by  section  308  gives  to  a/ny  person  who 
sustains  damage  by  reason  of  the  exercise 

*  Coram  Brett,  L.J. ;  Cotton,  L.J. ;  and 
lindley,  L.J. 

Vol.  61.— Q.B. 


App. 

of  the  poioers  of  the  Act  compensation,  the 
amount  to  be  settled  by  arbitration.  By 
section  334,  nothing  in  the  Act  is  to  be 
construed  to  extend  to  mines  so  as  to  inler- 
fere  with  or  obstr^cct  the  ejfflcient  working  of 
the  sa/nie. 

A  local  autJwrity  carried  under  this  Act  a 
sewer  through  private  lands.  It  did  not 
purchase  any  lands  or  easement,  and  an 
a/rbitrationwas  held  to  determine  the  arnount 
of  compensation.  The  owner  of  the  land 
claimed  comj^ensationfor  the  loss  caused  by 
his  being  obliged  to  lecvoe  his  la/nd  under 
and  adjacent  to  the  sewer  in  such  a  condi- 
tion as  to  give  support  to  the  sewer,  and 
for  being  thus  prevented  from  working  the 
mines  and  minerals  in  that  land  ;  he  also 
claimed  compensation  for  the  risk  of  injury 
to  the  mines  caused  by  percolation  from  the 
sewer  into  the  mines : — 

Held,  that  the  local  authority  was  en- 
titled  to  support  for  the  sewer,  thcU  such  a 
right  must  be  implied  even  though  not 
expressly  given  by  the  statute,  and  that  the 
oumer  of  the  land  was  therefore  entitled  to 
compensation  for  the  burden  thus  imposed 
upon  his  land,  a/nd  for  the  limitation  thus 
imposed  upon  the  user  by  him  of  his  land. 
Held  also,  thai  this  being  so,  injury  from 
percolcUion  could  only  be  caused  by  a 
wr&ngful  working  on  the  part  of  the  owner, 
and  that,  therefore,  he  was  not  entitled  to 
compensation  for  any  injury  so  caused. 

Appeal  from  the  judgment  of  the 
Queen's  Bench  Division  on  a  Special  Case 
stated  in  an  arbitration  between  the  Cor- 
poration of  Dudley  and  the  Trustees  of  the 
late  Earl  of  Dudley. 

On  the  6th  of  March,  1880,  the  mayor, 
aldermen  and  burgesses  of  the  borough  of 
Dudley  gave  notice  to  the  trustees  of  the 
late  Earl  of  Dudley,  that  they,  as  the 
urban  sanitary  authority  of  the  borough  of 
Dudley,  would,  under  the  Public  Health 
Act,  1875  (1),  after  the  6th  of  July,  1880, 

(1)  The  following  sections  of  the  Pnblio 
Health  Act,  1876,  were  referred  to  daring  the 
argument : — 

38  &  39  Vict.  c.  56.  s.  4:  « Lands*'  and 
"  premises  '*  include  messuages,  buildings,  lands, 
easements  and  hereditaments  of  any  tenure. 

Section  16 :  **  Eyery  local  authority  shall 
keep  in  repair  all  sewers  belonging  to  them, 
and  shall  cause  to  be  made  such  sewers  as  may 
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enter  upon  certain  lands  of  the  trustees  in 
order  to  make  a  sewer  as  part  of  a  general 
scheme  of  sewerage  which  was  then  being 
carried  out  by  them  as  such  sanitary 
authority.  A  dispute  having  arisen  as  to 
the  amount  of  compensation  to  be  paid  to 
the  trustees  by  the  sanitary  authority,  an 
arbitration  was  held  pursuant  to  the  pro- 
visions of  the  Public  Health  Act,  1875  (1), 
and  the  umpire  made  his  award  determin* 
ing  that  1,100/.  was  the  amount  of  com- 
pensation to  be  paid  "in  respect  of  all 
permanent  and  temporary  damage  or 
injury  which  may  arise  or  be  sustained " 
by  the  trustees  through  the  "construc- 
tion or  maintoiiance  of  the  said  respec- 
tive sewers,  or  the  execution  of  the  said 
works  or  things  incidental  thereto,"  but 
"exclusive    of  any   permanent   or    tem- 

be  necessary  for  effectually  draining  their 
district  for  the  purposes  of  this  Act." 

Section  16 :  "  Any  local  authority  may  carry 
any  sewer  through  across  or  under  any  turn- 
pike road,  or  any  street  or  place  laid  out  as,  or 
intended  for  a  street,  or  under  any  cellar  or 
vault  which  may  be  under  the  pavement  or 
carriage-way  of  any  street,  and  after  giving 
reasonable  notice  in  writing  to  the  owner  or 
occupier  (if  on  the  report  of  the  surveyor  it 
appears  necessary),  into  through  or  under  any 
lands  whatsoever  within  their  district." 

Section  26 :  "  Any  person  who  in  any  urban 
district  without  the  written  consent  of  the 
urban  authority  (1)  causes  any  building  to  be 
newly  erected  over  any  sewer  of  the  urban 
authority  "  shall  pay  a  penalty,  and  the  section 
further  empowers  the  urban  authority  to  pull 
down  such  building. 

Section  175 :  *'  Any  local  authority  may  for  the 
purposes  and  subject  to  the  provisions  of  this 
Act,  purchase  or  take  on  lease  sell  or  exchange 
any  lands,  whether  situated  within  or  without 
their  district.  .  .  ." 

Section  308  :  **  Where  any  person  sustains  any 
damage  by  reason  of  the  exercise  of  any  of  the 
powers  of  this  Act  in  relation  to  any  matter  as 
to  which  he  is  not  himself  in  default,  full  com- 
pensation shall  be  made  to  such  person  by  the 
local  authority  exercising  such  powers,  and  any 
dispute  as  to  the  fact  of  damage,  or  amount  of 
compensation  shall  be  settled  by  arbitration  in 
manner  provided  by  this  Act.  .  .  ." 

Section  334:  "Nothing  in  this  Act  shall  be 
construed  to  extend  to  mines  of  different 
de:»criptions,  so  as  to  interfere  with  or  obstruct 
the  efficient  working  of  the  same,  nor  to  the 
smelting  of  ores  and  minerals,  nor  to  the 
calcining,  puddling  and  rolling  of  iron  and  other 
metals,  nor  to  the  conversion  of  pig  iron  into 
wrought  iron,  so  as  to  obstruct  or  interfere  with 
any  of  such  processes  respectively." 


porary  damage  or  injury  which  may  at 
any  time  arise  or  be  occasioned  to  the 
several  mines  and  minerals  situate  and 
being  in  or  under  lands  through^  under 
or  upon  which  the  said  sewers  are  re- 
spectively carried,  or  in  or  under  lands 
adjacent,  by  reason  of  the  construction  or 
maintenance  of  the  said  sewers,  or  the 
works  incidental  thereto." 

The  arbitrator  also  found  that  there 
were  mines  and  minerals  under  the  lands 
through  which  the  sewer  would  run, 
and  that  in  consequence  of  the  con- 
struction and  maintenance  of  the  sewers 
and  works  incidental  thereto,  the  mines 
and  minerals  under  the  lands  taken  could 
not  be  worked  according  to  the  cus- 
tomary method  without  causing  the  sub- 
sidence of  the  suiface,  risk  of  injury  to  the 
sewers,  and  risk  of  percolation  of  sewage 
into  the  mines ;  and  he  stated  the  following 
questions  for  the  opinion  of  the  Court : — 

Whether  the  said  mayor,  aldermen  and 
burgesses  were  entitled  to  have  the  said 
sewers  supported  by  the  land  under  the 
same,  or  adjacent  thereto,  or  the  said 
trustees  were  entitled  to  work  the  said 
minerals  as  freely  as  if  the  said  sewer  had 
not  been  made. 

Whether  the  said  mayor,  aldermen  and 
burgesses  would  become  so  entitled  by 
twenty  years  user,  or  the  said  trustees  or 
other  owners  would  be  so  entitled  to  work 
the  said  mines  and  minerals  for  all  time. 

Whether,  in  case  the  said  sewer  should 
leak  in  consequence  of  the  working  of  the 
mines,  and  sewage  and  water  should  per- 
colate into  the  said  mines  and  damage  the 
same,  the  said  trustees  would  have  any 
cause  of  action  against  the  said  mayor, 
aldermen  and  burgesses  for  such  injury 
and  damage. 

The  arbitrator  also  awarded  d,OOOZ.  on 
the  assumption  that  the  trustees  would  be 
liable  for  damage  by  withdrawal  of  sup- 
port from  the  sewers  within  twenty  years, 
assuming  them  to  have  no  claim  for  damage 
by  percolation ;  but  if  they  would  have  a 
claim  for  such  damage,  then  he  awarded 
1,500/.  If  the  trustees  would  be  liable  for 
damage  by  withdrawal  of  support  after 
twenty  years,  assuming  them  to  have  no 
claim  for  damage  by  percolation,  2,000^. ; 
but  if  they  would  have  such  a  claim,  then 
1,000Z.     If  the  trustees  would  never  be 
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liable  for  withdrawal  of  such  Bupport  at 
any  time  and  would  have  no  claim  for 
damage  by  percolation,  1,500^. 

The  Queen's  Bench  Diviaion  gave  judg- 
ment that  the  trustees  were  entitled  to 
compensation  both  for  loss  incurred  from 
their  being  unable  to  work  the  mines  and 
for  the  risk  of  percolation. 

The  Corporation  of  Dudley  appealed. 

Jflfy  Q'C.f  and  A.  T.  Latcrence,  for  the 
appellants. — The  question  is  whether  the 
corporation,  acting  as  the  local  urban  sani- 
tary authority,  have  a  right  of  subjacent 
support  for  the  sewer  which  they  have 
constructed  under  the  powers  of  the  Public 
Health  Act,  1876  (1);  and  secondly, 
whether  the  owners  of  mines  in  the  soil 
under  the  sewer  are  entitled  to  compensa- 
tion for  the  risk  of  percolation  from  the 
sewers  into  their  mines.  It  is  submitted 
that  no  right  to  support  is  gained  by  the 
local  sanitary  authority,  so  that  the  re- 
spondents can  have  no  claim  for  compen- 
sation on  that  ground.  By  section  4  (I) 
the  word  ^*  lands  "  includes  easements,  and 
by  section  175  (1)  any  local  authority  may 
purchase  or  take  on  lease  any  lands;  the 
local  authority,  therefore,  can  purchase  an 
easement  if  it  thinks  fit.  By  section  15 
(1)  the  local  authority  must  keep  in  repair 
all  sewers  belonging  to  them.  Section 
308  (1)  gives  compensation  for  any  damage 
caused  by  reason  of  the  exercise  of  any 
powers  of  the  Act,  and  section  334  (1) 
excepts  mines  from  the  operation  of  the 
Act,  but  that  section  only  refers  to  mines 
which  are  being  actually  worked  as  mines, 
not  to  lands  from  which  minerals  may  be 
hereafter  extracted — Dunn  v.  The  Bir- 
mingham Canal  Company  (2),  WhUehouse 
V.  Ths  Wolverhampton  Rauway  Company 
(3),  The  Metropolitan  Board  of  Works  v. 
The  Metropolita/n  RaUway  Compamy  (4), 
Roderick  v.  The  Aaton  Local  Board  (6),  TAe 
^orth  London  Ra/ilway  Compamy  v.  The 
Metropolitan  Board  of  Works  (6)  were  cited. 

(2)  42  Law  J.  Rep.  Q.B.  137;  Law  Rep.  8 
Q.B.  217. 

(3)  39  Law  J.  Rep.  Bxoh.  1;  Law  Rep.  6 
Exch.  6. 

(4)  38  Law  J.  Rep.  C.P.  172 ;  Law  Rep.  4 
C.P.  192. 

(6)  46  Law  J.  Rep.  Chanc.  802 ;  Law  Rep. 
6  Ch.  D.  838. 

(6)  28  Law  J.  Rep.  Chanc.  909. 
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The  MieUor-Qmeral  {Sir  F.  H&racheU, 
Q.C.)  and  Anstie,  for  the  respondents,  cited 
The  Caledonian  Railway  Company  v.  Frott 

S7),  Uttley  V.  The  Todmorden  Local  Board 
8). 
Jelf,  Q,C,,  in  reply. 

Bkett,  L.J. — In  this  case  the  parties 
have  left  it  to  the  Court  to  say  what, 
without  regard  to  the  form  in  which  the 
questions  are  stated  in  the  Special  Case, 
the  law  is  as  it  affects  the  rights  and  lia- 
bilitieB  of  the  two  parties  to  this  litigation. 
The  local  authority — that  is,  the  Mayor 
and  Corporation  of  Dudley — ^has,  in  pur- 
suance of  the  provisions  of  the  statute, 
made  a  sewer  through  the  lands  belonging 
to  Lord  Dudley's  trustees.  The  trustees 
claim  compensation,  and  they  allege  that 
they  have  a  right  to  such  compensation  by 
virtue  of  the  same  statute. 

The  matters  in  respect  of  which  this 
claim  for  compensation  was  made  are  two : 
One  claim  was  made  in  respect  of  the 
burden  put  upon  the  land  by  the  fact  that 
the  sewer  has  been  made  in  the  position  in 
which  it  is,  so  that  there  is  a  necessity  that 
it  should,  having  been  made  under  the 
statute,  be  supported  by  land.  The  second 
claim  is  made  because  the  trustees  allege 
that  they  are  entitled  to  compensation  by 
reason  of  the  risk  of  percolation  from  the 
sewer — that  is,  of  possible  percolation  into 
the  mines. 

Now  the  argument  against  this  claim  is 
that  no  burden  is  placed  on  the  trustees  so 
to  use  their  land  as  to  give  support  to  the 
sewer,  or,  in  other  words,  that  there  is 
nothing  which  gives  the  corporation  a  right 
to  support  for  any  sewer;  and  as  to  the 
claim  for  percolation,  that  there  can  be  no 
such  claim,  either  by  action  for  damage 
done  or  by  way  of  proceedings  for  com- 
pensation, if  the  trustees  are  bound  to  give 
support  to  the  sewer;  as  in  such  a  case 
percolation  could  only  take  place  if  it  were 
caused  by  workings  by  the  trustees  on 
their  land,  carried  on  in  such  a  way  as  to 
lead  to  percolation,  in  which  case  they 
would  be  wrongful  as  against  the  corpora- 
tion. 

The  first  question  seems  to  be,  whether 

(7)  2  Macq.  H.L.  449. 

(8)  44  Law  J.  Rep.  C.P.  19. 
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the  statute  on  which  this  caae  turns  gives 
to  a  local  authority  which  constructs  a 
sewer  any  right  against  the  owners  of  the 
land  through  which  it  runs,  so  as  to  entitle 
the  local  authority  to  claim  that  support 
shall  be  given  to  the  sewer  so  constructed, 
and  if  it  does  give  any  right,  what  is  that 
right.  It  is  admitted  that  there  are  not 
any  express  words  in  the  statute  which 
give  a  right  to  support,  so  that  the  question 
is,  whether  there  is  any  such  implication 
to  be  made  from  the  statute  as  to  lead  the 
Court  to  say  that  such  a  right  is  to  be 
taken  as  written  into  the  statute.  I  am 
of  opinion  that  it  may  be  taken  as  a 
general  rule,  that  in  cases  where  the  Legich 
lature  gives  power  to  a  public  authority  to 
do  something  or  to  exercise  some  power, 
then  there  must  necessarily  be  implied  that 
it  was  intended  to  give  to  that  authority 
such  rights  as  are  necessary  rights,  without 
the  existence  of  which  the  power  given 
would  be  wholly  useless.  A  right,  how- 
ever, cannot  be  implied  which  is  only 
necessary  to  the  exercise  of  the  power  in 
some  accidental  circumstances,  but  the  im- 
plication which  I  have  described  ought  to 
be  made  in  cases  not  arising  out  of  acci- 
dental drcumstances,  unless  there  is  some- 
thing in  the  statute  giving  the  power  which 
is  of  necessity  contrary  to  such  implication. 
Here  tbe  question  is  as  to  a  sewer  made  on 
or  brought  into  land.  The  local  authority 
has  power  to  make  such  a  sewer;  and  more 
than  this,  there  is  or  may  be  an  obligation 
to  make  it;  for  the  Local  Government 
Board  may  insist  that  the  local  authority 
shall  make  diuins,  if  after  enquiry  the 
Board  is  satisfied  there  has  been  a  defiiult 
in  the  matter,  for  this  is  the  effect  of 
section  299.  Section  16  (1)  provides 
that  ''any  local  authority  may  carry 
any  sewer,  .  .  .  after  giving  reason- 
able notice  in  writing  to  the  owner  or 
occupier,  .  .  .  into,  through  or  under  any 
lands  whatsoever  within  their  district;" 
and  by  section  15(1)  ''every  local  authority 
shall  keep  in  repair  all  sewers  belonging 
to  them,  and  shall  cause  to  be  made  such 
sewers  as  may  be  necessary  for  effectually 
draining  their  district  for  the  purposes  of 
this  Act." 

On  one  side  it  is  said  that  there  is  a 
necessary  implication  that  the  landowners 
on  whose  land  or  next  whose  land  a  sewer 


is  made  must  so  use  their  land  as  not  to  take 
away  the  necessary  support  from  the  sewer. 
Certainly,  if  such  persons  might  take  away 
all  the  subjacent  support  from  the  sewer 
which  the  land  belonging  to  them  would 
naturally  give,  it  would  be  impossible  that 
the  sewer  should  remain  in  a  satiB&otory 
condition. 

Not  all  the  land,  however,  which  may 
be  said  to  be  vertically  under  the  sewer 
gives  it  subjacent  support ;  but  it  is  dear 
that  no  sewer  can  stand  if  the  necessary 
subjacent  support  be  taken  away.  Then 
can  it  be  supposed  that  the  Legislature 
would  give  powers  which  are  adverse  to  the 
right  of  the  landowner  and  yet  allow  the 
landowner  to  act  so  as  to  make  those  powers 
abortive,  ridiculous  and  illusive  t  This 
cannot  be  the  caae,  and  if  there  is  nothing 
in  the  Act  which  gives  in  dear  terms  the 
right  to  the  necessary  suppoi-t,  then  I 
think  we  are  bound  to  imply  in  the  Act  a 
right  not  only  against  an  owner  of  land 
in  whose  land  the  sewer  may  be  made,  but 
also  against  the  owners  of  adjoining  land, 
if  such  land  is  necessary  for  the  sui^aoent 
support  of  the  sewer.  It  is  urged  that 
subjacent  support  is  support  in  a  mathe- 
matical verti(»l  line  under  the  sewer,  but 
I  am  of  opinion  that  statutes  and  practical 
men  do  not  deal  in  questions  of  this 
nature  with  mathematical  problems,  but 
with  the  substance  of  the  matter.  The 
support  necessary  for  a  sewer  may  be 
wider  than  the  width  or  diameter  of 
the  sewer ;  and  if  the  sewer  be  constructed 
at  the  edge  of  two  properties,  then  it 
is  possible  that  the  land  of  the  owner  on 
whose  property  the  sewer  is  not,  may  be 
required  for  the  support  of  the  sewer  as 
subjacent  support.  If  this  be  so,  then 
such  a  landowner  cannot  use  his  land  as 
freely  as  he  did  before,  and  he  is  entitled 
to  compensation. 

I  do  not  think  it  is  necessary  judicially 
to  determine  in  this  caae  whether  a  right 
to  necessary  lateral  support  is  to  be  im- 
plied as  having  been  given  by  this  statute. 
Lateral  support  is  a  well-known  phrase, 
but  it  seems  to  me  that  sewers  do  not,  as 
sewers  are  made  as  a  rule,  require  more 
lateral  support  than  the  land  through 
which  they  run  required  in  its  original 
condition.  If  any  acddental  strata  of  the 
land  rendered  lateral  support  more  neoes- 
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BKtj  to  a  sewer  in  a  particular  instance,  I  ^ 
am  not  prepared  to  say  that  an  implication 
to  that  effect  ought  to  be  inserted  in  this 
statute,  or  that  such  a  right  ought  to  be 
implied  as  having  been  given  in  any  par* 
ticular  instance.  It  is  not  necessary  to 
decide  this  now,  but  the  inclination  of  my 
opinion  is  against  implying  such  a  right. 

Then  it  is  urged  that  the  statute  con- 
tains stipulationB  which  must  prevent  the 
Court  from  making  such  an  implication. 
It  is  said  that  section  175  (1)  provides 
that  a  local  authority  may  purchase 
lands,  and  that  by  the  interpretation  sec- 
tion itke  word  ''lands"  includes  eeisements, 
80  that  the  local  authority  has  a  right  to 
purchaae  the  land  necessary  for  the  due 
support  of  the  sewer,  or  that  they  can 
purchase  an  easement,  and  so  that  this  case 
was  foreseen  and  provided  for. 

It  is  true  that  the  right  is  given,  but 
that  fact  does  not  exclude  the  possibility 
that  the  local  authority  may  not  desire  to 
exercise  that  right ;  the  local  authority  is 
not  obliged  to  purchase,  nor  is  the  land- 
owner compelled  to  sell  that  right.  Against 
this  argument,  too,  must  be  set  the  pro- 
visions of  section  308  (1),  which  provides 
for  compensation  for  any  damage  sustained 
by  reason  of  the  exercise  of  any  of  the 
powers  of  the  Act ;  because,  if  we  hold  that 
the  Legislature  has  made  the  implication 
which  we  decide  it  has  made,  then  it  has 
not  imposed  an  unjust  burden  on  a  pro- 
perty without  the  consent  of  the  owner, 
for  which  no  payment  is  to  be  made,  for 
which  there  is  no  compensation  if  the 
local  authority  do  not  purchase;  for  if  the 
implication  is  made,  then  compensation  can 
be  made  by  agreement^  or  else  there  can 
be  purchase.  It  was  then  said  that 
•compensation  was  not  to  be  given  until  a 
particular  time,  but  it  appears  to  me  that 
no  time  is  fixed,  so  that,  if  compensation 
be  claimed  as  soon  as  the  work  is  done, 
it  must  be  given  prospectively  in  tbis 
sense,  that  regard  must  be  had  to  what 
will  probably  happen. 

The  result  then  of  the  implied  power 
being  read  into  the  statute  is,  amongst 
other  things,  that  the  landowner  is  bui> 
dened  to  this  extent — that  he  cannot  take 
away  the  subjacent  support,  and  that  he  is 
obliged  to  use  the  land  so  as  to  leave  that 
support  untouched.  In  most  cases  I  believe 
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that  would  be  a  slight  burden,  but  in  the 
case  of  building  land  the  duty  to  give  sub- 
jacent  support  would  hamper  the  power  of 
building,  and  the  owner  would  thus  be  en- 
titled to  compensation.  If,  again,  he  owned 
mines,  and  the  obligation  laid  on  him  by 
this  construction  of  the  statute  hindered 
him  in  working  those  mines,  that  again 
would  be  a  tangible  injury  for  which  the 
statute  gives  compensation.  So,  again,  in 
the  case  of  trustees  who  may  be  unable  to 
work  mines  in  the  ordinary  way  owing  to 
the  imposition  of  this  burden  there  would 
be  a  right  to  compensation.  This  disposes 
of  the  main  point  on  which  the  principal 
argument  took  place  :  our  judgment  is  that 
the  local  authority  has  a  right  to  subjacent 
support  for  the  sewer,  and  has  a  right 
to  impose  this  burden  on  the  land  of  Lord 
Dudley's  trustees ;  and  those  trustees  being 
thus  hampered  in  working  their  mines 
and  minerals,  have  in  consequence  a 
right  to  receive  compensation  in  the  mode 
directed  by  the  statute— that  is,  by  arbitra- 
tion. There  remains  the  subsidiary  ques- 
tion as  to  the  injury  which  may  be  caused 
by  percolation.  This  is  not  a  question  of 
principle,  it  is  an  accidental  circumstance 
in  this  particular  case ;  the  claim  is  for  in- 
jury  to  mines  by  percolation;  but  we 
gather  that  if  there  is  a  right  to  subjacent 
support,  as  we  think  there  is ;  if  there  is  a 
biu:den  imposed  on  the  land,  as  we  think 
there  is ;  if  there  is  a  right  to  compensation, 
as  we  think  there  is ; — no  such  percolation 
as  that  in  respect  of  which  the  claim  is 
made  could  be  the  foundation  of  claim 
upon  which  the  trustees  could  succeed 
either  by  action  or  by  a  claim  for  com- 
pensation under  the  statute.  Such  per- 
colation could  only  result  from  their  own 
wrongful  working,  and  that  could  not  be 
the  ground  of  a  claim  for  compensation. 

It  appears  to  me  that  the  arbitrator 
meant  to  state  that  if  the  burden  of  sub- 
jacent support  was  imposed  on  the  trustees 
they  were  entitled  to  such  compensation  as 
he  has  assessed,  but  with  regard  to  the 
damage  which  might  result  from  percola- 
tion we  think  that  he  could  not  give  com- 
pensation for  that,  even  though  tiiere  may 
be  no  right  of  action.  The  judgment  there- 
fore will  be  in  favour  of  the  trustees, 
the  respondents,  for  the  sum  of  1,500^ 
plus  1,1002. 
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I  would  add  that  I  do  not  think  this 
judgment  is  inconsistent  with  the  case  of 
The  Metropolitan  Board  of  Works  v.  The 
Metropolitan  Railway  Company  (4).  The 
distinction  is  that  there  the  Court  declined 
to  draw  the  inference  which  we  draw  here, 
and  that  because  there  was  in  the  statute 
then  under  consideration  no  compensation 
clause ;  and  therefore  if  the  Court  had 
there  drawn  the  inference  it  would  have  in 
fact  said  that  the  Legislature  had  com- 
mitted an  injustice  in  that  it  imposed  a 
burden,  and  gave  no  compensation.  That 
being  the  ground  of  that  decision  it  does 
not  apply  to  this  case. 

On  the  point  chiefly  argued  before  us 
our  decision  is  substantially  against  the 
corporation,  the  local  authority,  and  they 
ought  therefore  to  pay  the  costs  of  the 
appeal. 

Cotton,  L.J. — The  questions  are,  first, 
whether  there  is  a  right  to  compensation 
for  support ;  and,  secondly,  whether  there 
is  a  right  to  compensation  for  percolation. 
It  is  not  disputed  that  Lord  Dudley's 
trustees  are  entitled  to  compensation  for 
such  interference  as  is  caused  by  the  sewer 
being  taken  through  theii*  land  ;  the  ques- 
tion is  whether  there  is  also  a  right  of 
compensation  for  support.  I  am  of  opinion 
that  there  is.  That  sewer  has  been  made 
by  virtue  of  a  statute  which  not  only 
authorises,  but  in  certain  circumstances 
requires,  the  local  authority  to  make  the 
sewer  and  to  maintain  it.  I  assume  that 
as  regards  subjacent  support  there  is  a 
greater  amount  of  support  required  than 
would  be  needed  if  tiie  land  had  been 
lefb  in  its  natural  state.  I  am  then  of 
opinion  that  by  necessary  implication  the 
statute  giving  the  local  authority  that 
power,  and  imposing  on  it  that  duty,  gave 
them  that  which  under  ordinary  circum- 
stances is  necessary  in  order  to  enable  them 
to  discharge  that  duty.  It  seems  to  me 
that  under  ordinary  circumstances  the  same 
support  would  be  necessary  for  the  stratum 
of  land,  through  which  the  sower  goes,  in 
its  natural  state  as  for  the  sewer  when 
made.  I  think  it  is  impossible  to  suppose 
that  the  statute  gave  the  local  authority 
power  to  take  that  sewer  through  the 
land  of  these  trustees,  and  put  upon  them 
the  duty  of  maintaining  it,  without  at  the 


same  time  giving  them  the  right  to  say  to 
the  landowner  that  he  shall  not  withdraw 
the  land  under  or  about  the  sewer  so  as  to 
let  the  sewer  down,  or  to  interfere  with 
the  discharge  of  the  duty  imposed  by 
statute ;  that  is,  I  think.  Parliament  by 
imposing  the  duty  has  also  given  the  right 
against  the  landowner  to  have  sufficient 
earth  left  to  support  the  additional  burden 
which  the  sewer  puts  upon  the  land.  It 
is  said  that  here  there  was  that  which 
precludes  us  from  implying  that  the  right 
of  the  local  authority  in  the  pai'ticular 
stratum  in  which  the  sewer  is  made  gives 
them  a  right  to  have  that  stratum  sup- 
ported by  the  subjacent  stratum,  because 
there  is  a  power  given  by  the  local  autho- 
rity to  acquire  by  purchase  the  right  to 
support  either  by  easement  or  by  purchase 
of  the  land ;  but  in  my  opinion  that  does 
not  rebut  the  implication  which  I  think 
there  is — an  implied  power  to  require  sup- 
port, even  though  they  might  find  it  more 
for  their  advantage  to  buy  the  land  out 
and  out  than  to  pay  compensation  for 
putting  the  sewer  on  or  through  another 
man's  land ;  but  this  does  not  prevent  the 
implication  from  arising. 

Section  26  waa  referred  to.  It  has 
special  reference  to  putting  buildings  on 
the  land,  and  it  was  said  that  it  contains 
a  special  provision  dealing  with  injury  by 
suriace  weight,  and  therefore  that  it 
afibrds  an  argument  against  implying  a 
right  to  support  below.  I  do  not  think  so ; 
that  section  does  not  give  a  right  not  to  be 
injured  by  pressure,  but  simply  gives  a 
summary  remedy,  a  penalty  against  any- 
one who  puts  a  buUding  on  the  land, 
because  such  a  building  would  probably 
injure  the  sewer.  First  there  is  a  penalty, 
and  then  a  right  to  have  itremoved^imm&i 
diately. 

Then  it  was  said  that  section  334  (1)  re- 
fers to  minesy  and  prevents  the  right  of  sup- 
port from  accruing.  It  waa  also  ui^ged  that 
that  section  did  not  exclude  mines  alto- 
gether, and  that  the  general  power  of  pu]> 
chase  included  mines,  but  that  the  making 
of  the  sewer  was  not  to  prevent  the  mine- 
owner  from  working  his  mines.  But  the 
latter  part  of  section  334  (1)  shews  how 
the  earlier  part  is  to  be  read.  The  Act 
refers  in  a  distinct  portion  to  nuisanoes, 
and  looking  to  that  fiict  and  to  the  latter 
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part  of  section  334  (1 ),  we  must  read  section 
334  (1)  as  joined  on  to  the  nuisance  part  of 
the  Act,  and  it  is  to  be  considered  as 
applying  to  such  nuisances  as  arise  from 
the  working  of  the  mines,  or  to  the  other 
matters  referred  to  in  the  latter  part  of 
section  334  (1). 

There  is  then  nothing  in  the  statute 
which  can  properly  prevent  us  from  mak- 
ing the  implication  which  I  have  said 
ought  to  be  made.  It  was  strongly  urged 
that  there  must  be  also  a  right  to  lateral 
support.  The  question  does  not  arise  in  this 
case,  and  the  support  required  is  not  strictly 
lateral  support,  but  support  from  latenJ 
owners — ^tluit  is,  support  from  land  through 
which  the  sewer  does  not  actually  run. 
It  may  well  be,  though  it  is  not  necessary 
to  decide  the  question,  that  there  is  such  a 
right  from  the  mere  authority  to  construct 
and  maintain  the  sewers,  as  against  the 
owners  of  land  through  which  the  sewer  is 
made.  The  owner  of  the  land  through 
whose  land  the  sewer  is  made  was,  before 
it  was  made,  the  absolute  owner  of  every 
part  of  that  land,  so  that  he  could  bring 
down  the  surface ;  but  ajs  soon  sa  the  sewer 
is  made  his  right  to  work  his  land  is 
limited,  for  the  local  authority  becomes  the 
ownerof  the  stratum  in  which  the  sewer 
is,  so  that  the  landowner  is  entitled  to 
compensation  not  only  for  the  loss  of  the 
piece  of  land,  but  for  his  altered  position 
in  not  being  any  longer  the  owner  of  all 
the  strata,  and  therefore  not  at  liberty  to 
deal  with  the  whole  of  his  land  as  he 
could  before  do.  This  damage  is  caused 
by  the  exercise  of  the  powers  of  the  Act, 
which  throws  obligations  both  on  the 
landowner  and  on  the  owner  of  ad- 
jacent land,  if  the  sewer  requires  lateral 
support  from  his  land ;  but  if  it  does  not 
then  he  suffers  no  damage  from  the  exercise 
of  the  powers  of  the  statute.  With  regard 
to  an  adjacent  owner,  his  neighbour  is  en- 
titled to  support  for  his  land,  and  unless 
the  sewer  throws  additional  weight  on  the 
land,  and  causes  the  land  to  require  ad- 
ditional Uteral  support,  the  adjacent  owner 
sufTers  no  damage  whatever  by  the  exercise 
of  the  powers  of  the  Act,  and  in  that  case 
there  is  no  additional  burden  of  support 
imposed  on  him. 

A  sewer  may  be  constructed  on  an  em- 
bankment above  the  surface,    so    as  to 
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throw  additional  burden  on  an  adjacent 
ownei*.  This  is  an  exceptional  case,  and 
it  may  be  the  statute  does  not  meet  it,  but 
I  give  no  decision  on  this  point.  It  may 
be  this  is  met  by  the  power  given  to  the 
local  authority  to  buy  an  easement,  or  to 
buy  land,  and  it  may  be,  as  Lord  Justice 
Brett  has  said,  that  the  statute  gives  by 
necessary  implication  a  right  to  support  as 
against  the  owner  of  the  land,  and  there- 
fore gives  a  right  to  compensation  in  re- 
spect of  support  both  subjacent  and  lateral, 
but  that  in  the  exceptional  cases  where 
support  may  be  required  from  an  adjoining 
or  lateral  owner,  the  Act  does  not  by  ne- 
cessary implication  give  a  right  to  com- 
pensation by  the  mere  fact  of  giving  power 
to  make  and  maintain  a  sewer.  That  need 
not  be  decided  now ;  the  question  now  is 
whether  the  trustees  are  entitled  to  com- 
pensation, and  I  think  they  are.  I  agree 
with  what  Lord  Justice  Brett  has  said 
with  regard  to  The  Metropolitan  Board  of 
Works  V.  The  Metropolitan  Railway  Com- 
pamy  (4).  Reference  was  also  made  to  The 
KoTth  London  Railway  Company  v.  The 
Metropolitan  Board  of  Works  (6),  which 
comes  to  this,  that  the  sewer  authority  is 
not  bound — as  railway  companies  acting 
under  the  Lands  Clauses  Act  are — to  buy 
land  before  the  works  are  begun,  or  to  make 
the  deposit  required  by  section  85  of  the 
Lands  Clauses  Act,  but  that  it  has  a  power 
given  to  it  independent  of  the  right  to 
take  and  purchase  the  land  for  the  sewer, 
that  it  need  pay  no  compensation  before 
the  works  are  begun,  or  until  the  necessity 
for  compensation  appears.  So  that  judg- 
ment does  not  bear  on  this  case. 

The  first  question  must  be  answered  by 
saying  that  the  local  authority  is  entitled 
to  support ;  the  next  question  is  whether 
any  compensation  is  to  be  paid  in  respect  of 
percolation.  That  question  must  be  an- 
swered in  the  negative,  because  any  such 
percolation  could  only  be  caused  by  wrong- 
ful workings  on  the  part  of  the  trustees. 
As  the  parties  leave  to  us  to  determine 
what  this  award  means,  we  cannot  inter- 
fere with  the  amount  of  compensation  the 
arbitrator  intended  to  give.  I  think  Lord 
Justice  Brett  has  given  the  explanation, 
and  that  we  ought  to  say  that  as  in  law 
there  is  no  claim  for  compensation  for 
damage  in  respect  of  percolation  caused  by 
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working  the  minerals,  the  only  sum  pay- 
able to  the  trustees  other  than  l,100t.  is 
the  sum  of  1,500/.,  which  is  the  value  of 
the  burden  by  necessity  imposed  upon  the 
trustees  of  giving  sufficient  support  for  the 
sewer. 

LiNDLEY,  L.J. — I  am  of  the  same 
opinion.  The  first  substantial  question  is 
whether  the  local  authority  has  a  right  to 
have  the  sewer  supported  by  the  land 
on  which  it  rests.  Prima  facie  one 
would  say  there  was  such  a  right,  but 
it  was  said  that  the  true  construction 
of  the  Act  left  the  local  authority  to 
acquire  that  right  to  support  when  they 
required  it,  that  they  might  get  it  for 
nothing  in  ninety-nine  cases  out  of  a 
hundred,  for  nobody  would  raise  the 
question,  and  in  the  hundredth  case  they 
could  buy  the  land  when  necessary  under 
their  compulsory  powers,  and  so  it  was 
said  that  the  local  authority  bad  not  got 
the  support  because  they  had  not  bought 
it.  The  true  construction  of  the  Act 
negatives  this  view.  There  is  power 
to  make  a  sewer  through  a  man's  land, 
and  a  duty  to  maintain  that  sewer, 
and  I  think  it  would  be  a  startling  pro- 
position to  say  that  no  right  to  support 
is  acquired.  It  seems  to  me  on  the 
ground  stated  by  Lord  Justice  Brett  there 
must  necessarily  be  implied  that  which  is 
essential  to  the  existence  of  the  sewer  as  a 
sewer — that  is  to  say,  it  must  have  that 
support  without  which  it  cannot  exist 
at  all.  It  seems  to  me  there  is  no  au- 
thority to  the  contrary.  The  case  of 
The  Metropolitans  Board  of  Works  v.  The 
Metropolitan  Bailfray  Company  (4)  is 
not  an  authority  to  the  contrary.  That 
case  turned  on  this,  that  the  Court  there 
would  not  say  that  there  was  an  implied 
right  to  lateral  support  because  there 
was  no  compensation  clause.  That  reason- 
ing does  not  apply  here.  I  do  not  decide 
the  question  of  lateral  support,  but  it 
appears  to  me  to  follow  from  the  neces- 
sity of  the  case  that  where  there  is  a 
power  to  construct  a  sewer,  and  a  duty  to 
maintain  and  repair  it,  and  a  vesting  of 
the  sewer  in  the  local  authority,  then  the 
local  authority  is  entitled  to  support — ^to 
such  vertical  support,  at  all  events,  as  will 
secure  the  safe  maintenance  of  the  sewer. 


Section  334  (1)  it  was  said  would  not  pre- 
vent a  mine-owner  from  working  his  mines 
so  as  to  leave  the  sewer  alone.  Now  that 
section  appai-ently  puts  mines  out  of  the 
Act  altogether.  No  doubt  there  is  a 
difficulty  in  the  construction,  but  when  it 
is  observed  that  there  ^re  certain  portions 
of  the  Act  to  which  if  this  section  is 
attached  the  section  becomes  insensible, 
then  I  have  no  hesitation  in  putting  a 
apnstruction  on  the  section  which  makes  it 
sense  by  making  it  belong  to  those  sec- 
tions which  deal  with  nuisances.  That 
disposes  of  the  right  to  support;  the 
question  as  to  what  is  the  amount 
awarded  remains.  I  think  the  amount 
is  1,500/.  The  award  would  be  then 
bad,  but  the  parties  have  left  the  whole 
matter  to  the  Court,  and  we  must  deal 
with  the  costs  as  though  the  appeal  had 
failed. 

Brett,  L.  J. — I  would  add  that  my  view 
of  section  334  (1)  is  the  same  as  that 
which  Lord  Justice  Cotton  has  expressed. 

Appeal  dismissed. 


Solicitors — G.  S.  Warmington,  agent  for  B.  M. 
Warmington,  Dudley,  for  appellants;  Ben- 
bow,  Salt  well  k  Try  on,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 
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Bankruptcy  —  Set-off  —  Unliquidated 
Darnio/ges  Jor  Breaxk  of  Contract — Mutual 
Dealings — Bankruptcy  Act,  1869  (32  ^'33 
Vict.  c.  71),  s.  39. 

To  an  action  by  a  trustee  in  liquidation 
for  a  debt  due  v/nder  a  contract  made  by 
the  defendant  with  the  liquidating  debtor^ 
ths  defendant  can  set  off  a  claim  for  un- 
liquidated damages  arising  out  of  a  breach 
by  the  liquidating  debtor  of  the  same  con- 
tract, arCd  not  exceeding  the  amount  sought 
to  be  recovered  in  the  action. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. 

The  action  was  brought  by  the  plaintiff 

*  Chram   Jessel,    M.R. ;    Brett,    L.J. ;    and 
Cotton,  L.J. 


Vol.  51.] 


MICHAELMAS  1881  to  MICHAELMAS  1882. 


129 


Peat  V.  Jones,  Ajfp. 

as  the  trustee  in  liquidation  of  one  Hill 
for  150/.,  the  balance  of  the  price  of  iron 
sold  by  Hill  to  the  defendants  before  he 
went  into  liquidation.  The  defendants 
delivered  a  counter-claim  by  which  they 
claimed  300/.  as  damages  for  default  made 
by  Hill  in  delivering  the  iron  under  the 
contract.  At  the  trial  the  defendants 
admitted  that  they  could  only  recover 
against  the  trustee  the  sum  of  150/.,  and 
the  jury  found  a  verdict  for  the  defendants 
on  tiieir  counter-claim  for  that  amount. 

A  rule  having  been  obtained  in  the 
Queen's  Bench  Division  for  a  new  trial, 
the  verdict  was,  on  the  argument  of  it, 
set  aside,  and  judgment  was  entered  by 
the  Queen's  Bench  Division  for  the  plain- 
tifif  for  the  150/.  claimed  in  the  action. 

The  defendants  appealed. 

At  the  conclusion  of  the  arguments, 
which  turned  upon  the  correspondence 
between,  and  the  conduct  of,  the  parties, 
the  Court  desired  to  have  argued  the 
question  whether  the  defendants  could 
counter-claim  against  the  plaintiff,  who 
was  the  trustee  in  liquidation  of  the  per- 
son wiUi  whom  the  contract  was  made. 

B.  r.  Williams  (with  him  GuUy),  for  the 
defendants. — This  counter-claim  can  be 
maintained  by  way  of  set-off  or  defence  to 
this  action,  even  though  the  action  is 
brought  by  a  trustee  in  liquidation.  It  is 
true  that  a  defence  founded  on  any  of  the 
common  law  statutes  of  set-off  could  not  be 
sustained  against  a  trustee  in  liquidation, 
nor  do  the  provisions  of  Order  XIX.  rule  3 
assist  the  defendants  \  the  question  turns 
on  section  39  of  the  Banlmiptcy  Act  of 
1869  (1).     This  section  is  wider  in  its 

(1)  32  &  3.S  Vict.  c.  71.  s.  39:  ««  Where  there 
have  been  mutual  credits,  mutual  debts  or  other 
mutual  dealings  between  the  bankrupt  and  any 
other  person  proying  or  claiming  to  prove  a 
debt  under  his  bankruptcy,  an  account  shall  be 
taken  of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  dealings,  and 
the  sum  due  from  the  one  party  shall  be  set  off 
against  any  sum  due  from  the  other  party,  and 
the  balance  of  such  account,  and  no  more, 
shall  be  claimed  or  paid  on  either  side  respec- 
tively. .  .  ." 

6  Geo.  2.  c.  30.  s.  28  (now  repealed)  provided 
that  **  where  it  shall  appear  ....  that  there 
hath  been  mutual  credit  given  by  the  bankrupt 
and  any  other  person,  or  mutual  debts  between 
the  bankrupt  and  any  other  person,  .  .  .  the 
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terms  than  any  section  in  the  previous 
Acts,  and  the  tendency  has  always  been 
to  enlarge  the  mutual  credit  clause  in  suc- 
cessive statutes.  The  provisions  of  the 
Act  of  1849  were,  as  regards  this  point, 
in  force  till  1869,  and  section  171  (1)  of 
that  statute  provided  for  setting  off  mutual 
debts  and  mutual  credits;  the  Act  of  1869 
has  added  to  that ''  other  mutual  dealings." 

[Cotton,  L.J. — That  is  between  the 
bankrupt  and  "  any  other  person  proving 
or  claiming  to  prove.''  Is  a  trustee  such 
a  person  1] 

The  Act  of  1849  did  not  contain  those 
words,  but  it  contemplate  the  taking  the 
account  in  the  Court  of  Bankruptcy,  and 
the  allowing  in  the  taking  of  that  account 
a  set-off  of  mutual  debts  and  credits.  The 
word  ''  mutual "  acquired  by  decisions  an 
established  meaning,  and  transactions 
which  could  not  come  under  mutual 
credits  and  debts  will  be  included  in 
mutual  dealings;  the  tendency  has  ever 
been  to  enlarge  the  class  of  provable  debts. 
A  plea  of  set-off  of  debts  due  from  the 
bankrupt  was  allowed  as  a  defence  to  an 
action  by  the  assignee  of  a  bankrupt. 

[Jessel,  M.R — Is  that  so  f  Was  it  not 
necessary  to  apply  for  an  injunction  9] 

Alsager  v.  Currie  (2)  and  Gibson  v. 
BeU  (3)  shew  that  this  was  so,  and  West  v. 
Baker  (4)  is  an  authority  for  the  defendants 
here,  as  there  the  plaintiff  stood  in  the 
same  position  as  a  trustee  in  bankruptcy, 
and  a  plea  of  set-off  was  allowed. 

He  was  stopped  by  the  Court. 

Forbes  (with  him  H.  Collins),  for  the 
plaintiff. — The  two  questions  which  arise 
on  this  point  are  whether  this  is  a  mutual 
dealing  within  the  statute,  and  then  whe- 
ther the  defendant  can  avail  himself  of  it 
against  the  plaintiff,  a  trustee  in  liqui- 

assignees  ....  shall  state  the  account  between 
them,  and  one  debt  may  be  set  against  an- 
other." 

12  &  13  Vict.  c.  lOe  (repealed  by  the  Act  of 
1869),  8.  171  enacted  "that  where  there  has 
been  mutual  credit  given  by  the  bankrupt  and 
any  other  persons,  or  where  there  are  mutual 
debts  between  the  bankrupt  and  any  other  per- 
sons, the  C!ourt  shall  state  the  accounts  between 
them,  and  one  debt  may  be  set  against  another." 

(2)  12  Mee.  &  W.  761. 

(3)  1  Bing.  N.C.  753. 

(4)  45  Law  J.  Rep.  Ezch.  113;  Law  Rep. 
1  Ex.  D.  44. 
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dation.  The  judgment  of  Malins,  V.C, 
in  Booth  v.  Hutehirhson  (5)  is  against  the 
contention  of  the  plaintiff,  but  that  de- 
cision can  be  reviewed  in  this  Court ;  and  the 
opinion  of  Lord  Selbome,  L.C.,  in  Ex  parte 
Bamett  (6)  is  that  the  rule  as  to  mntual 
dealings  is  to  be  determined  in  bankruptcy. 
A  mutual  dealing  is  something  which  will 
end  in  a  debt ;  it  does  not  include  a  claim  for 
unliquidated  damages  for  a  breach  of  con- 
tract, for  such  cannot  be  called  a  debt  until 
they  have  been  ascertained.  Moreover,  a 
set-off  at  common  law  was  a  defence  to  an 
action,  but  this  counter-claim  is  really  a 
cross  action,  and  it  is  clear  from  Ex  parte 
Dickin  (7)  and  Ex  parte  Musgrave  (8) 
that  the  defendant  could  not  set  this  off  in 
the  Court  of  Bankruptcy,  for  that  it  is 
really  a  cross  action  and  not  a  plea  by  way 
of  defence.  It  makes  all  the  difference 
whether  the  damages  sought  to  be  re- 
covered are  liquidated  or  unliquidated,  and 
it  is  a  condition  precedent  to  the  right  to 
sue  that  the  person  claiming  to  sue  should 
be  able  to  prove  the  debt  in  bankruptcy ; 
the  debt  must  be  estimated  in  bankruptcy 
in  oi*der  to  satisfy  the  requirements  of  the 
statute.  If  bankruptcy  be  substituted  for 
administration  in  Newell  v.  T/ie  National 
Provincial  Bank  (9)  that  case  will  be 
found  to  be  an  authority  for  the  plaintiff. 

Jessel,  M.R. — This  action  was  origi- 
nally commenced  by  Hill,  but  before  the 
claim  was  delivered  Hill  went  into  liqui- 
dation and  an  order  was  made  that  the 
action  should  be  continued  by  his  trustee, 
the  plaintiff  whose  name  now  apjoears  on 
the  record.  The  action  was  so  continued, 
and  in  complete  oblivion  of  that  fact, 
the  defendants,  although  the  action  was 
brought  for  150/.,  delivered  a  counter-claim 
by  which  they  claimed,  as  against  the  now 
plaintiff,  the  trustee,  the  sum  of  300/.  Of 
course  this  could  not  be  recovered,  and  the 

(6)  42  Law  J.  Rep.  Chanc.  492  ;  Law  Rep.  15 
Eq.  30. 

(6)  43  Law  J.  Rep.  Bankr.  87 ;  Law  Rep.  9 
Ch.  App.  29. 

(7)  48  Law  J.  Rep.  Bankr.  36  ;  Law  Rep. 
8  Ch.  D.  377. 

(8)  48  Law  J.  Rep.  Bankr.  39;  Law  Rep. 
lOCh.  D.  94. 

(9)  45  Law  J.  Rep.  C.P.  285;  Law  Rep. 
1  C.P.  D.  490. 


defendants  at  the  trial  reduced  this  claim 
and  limited  their  demand  to  the  sum  of 
150/.,  and  I  proceed  to  consider  the  case 
as  though  this  demand  was  raised  by  plea 
or  defence,  so  as  to  get  for  the  defendants 
the  benefit  of  a  set-off.  The  question  is 
whether,  when  a  trustee  in  liquidation  or 
in  bankruptcy  sues  for  a  sum  of  money 
due  to  the  liquidating  debtor  or  bankrupt, 
the  defendant  can  avail  himself  by  way  of 
set-off  of  a  daim  against  the  debtor  for 
liquidated  or  unliquidated  damages. 

The  solution  of  this  question  must  de- 
pend on  the  statute  which  applies  to  this 
case,  and  on  the  history  of  the  general 
legislation  on  this  branch  of  t£e  law ;  and 
I  may  say  that  I  should  not  arrive  at  the 
conclusion  at  which  I  have  arrived  if  there 
had  been  no  decisions  on  the  subject. 

The  clauses  which  relate  to  mutual 
credits  ai'e  old  and  have  been  gradually 
expanded  since  the  time  of  George  2,  when 
they  are  found  in  the  statute  passed  in 
that  reign— 5  Geo.  2.  c.  30  (1).  The  pro- 
vision originally  included  mutual  ci-edits, 
then  mutual  debts  were  introduced,  and 
now  by  section  39  of  32  <fe  33  Vict,  c  71 
(1)  the  words  are,  "Where  there  have 
been  mutual  credits,  mutual  debts  or  other 
mutual  dealings  between  the  bankrupt 
and  any  other  person  proving  or  claiming 
to  prove  a  debt  under  his  bankruptcy." 
The  whole  tendency,  therefore,  of  legisla- 
tion has  been  in  the  direction  of  extend- 
ing the  powers  of  pleading  a  set-off  in 
bankruptcy,  and  the  same  tendency  has 
existed  with  regard  to  the  debts  which 
may  be  proved  in  liquidation  or  bank- 
ruptcy ;  and  now  by  section  31  of  the  Act 
of  1SG9  all  debts  and  liabilities,  except 
those  which  do  not  arise  out  of  a  contract, 
are  deemed  to  be  debts  provable  in  bank- 
ruptcy. No  doubt  the  statutes  which  re- 
late to  the  right  of  set-off  are  statutes 
which  contemplate  proceedings  in  a  Court 
of  bankruptcy,  but  if  the  assignee  of  a 
bankrupt,  as  he  was  then  called,  brought 
an  action  against  one  who  owed  the  bank- 
rupt a  debt,  and  the  defendant  had  a  right 
to  a  set-off  against  the  claim  so  made,  he 
could  apply  for  and  obtain  an  injunction 
against  the  continuance  of  the  action  until 
an  account  had  been  taken,  and  that  account 
would  be  taken  in  a  Court  of  Bankruptcy. 
It  appean$,  however,  from  the  decisions  that 
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the  common  law  Courts,  regarding  what 
is  called  the  equity  of  the  statute,  allowed 
the  defendant  in  such  a  case  to  plead  the 
facts  and  to  get  the  henefit  of  them  and  of 
the  set-off  without  compelling  him  to 
apply  for  an  inj  unction.  There  being,  then, 
a  series  of  decisions  relating  to  this  quesr 
Uon,  the  Act  of  1869  was  passed,  so  that 
the  firamers  of  that  Act  knew  what  the 
law  and  practice  were,  and  it  is  dear  that 
there  was  no  intention  to  alter  the  law  as 
settled  by  those  decisions.  Having  regard 
to  these  considerations,  I  am  of  opinion 
that  we  are  bound  to  hold  that  the  defen- 
dants in  this  case  are  entitled  to  the  benefit 
of  their  set-off.  Against  this,  however,  it  is 
urged  that  the  course  of  decisions  to  which 
I  have  r^erred  only  applied  to  mutual 
credits  and  mutual  debts,  and  not  to  the 
case  of  unliquidated  damages,  and  it  is 
urged  that  it  would  be  hard  upon  the 
trustee  if  it  were  otherwise,  and  if  he 
were  to  be  subjected  to  the  costs  of  a 
trial  with  a  jury.  The  answer  to  that 
ai^ument  is  found,  I  think,  in  considering 
what  is  the  subject  of  a  set-off.  Claims  for 
damages  are  the  subject  of  a  set-off,  and  I 
am  of  opinion  that  the  phrase  *^  mutual 
dealings "  includes  such  a  set-off  as  this. 
I  do  not  think  the  insertion  of  the  word 
*'  mutual  *'  makes  the  section  any  clearer, 
but  I  think  a  contract  of  sale  and  pur- 
chase is  a  '^  mutual  dealing "  :  it  puts 
obligations  both  on  the  vendor  and  the 
purchaser,  so  that  matters  which  may  be 
the  subject  of  a  set-off  may  arise  out  of 
such  a  contract,  and  damages  which  are 
provable  in  bankruptcy  or  liquidation  pro- 
ceedings may  arise  from  the  same  contract 
or  dealings.  It  is  then,  in  my  opinion,  no 
hardship  to  extend  the  principle  of  the 
older  decisions  to  questions  of  ordinary 
dealings.  Section  72  of  the  Act  of  1869 
points  out  the  mode  of  ascertaining  the 
amount  of  damages,  and  enables  a  question 
of  feet  to  be  tried  by  a  jury  before  the 
Chief  Judge  in  Bankruptcy,  so  that  the 
argument  of  hardship /ails,  and  a  claim  by 
way  of  set-off  is  properly  allowed  if  it 
is  properly  pleaded.  In  this  case,  as  I  have 
said,  it  is  to  be  taken  that  any  amendment 
was  made  which  it  is  necessary  should  be 
made,  so  that  this  appeal  must  be  partially 
allowed  and  the  damages  reduced  to  the 
sum  of  53Z.  15«. 
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Brett,  L.J. — Two  difficulties  arose  in 
this  case — one  in  consequence  of  the  plain- 
tiff being  a  trustee  in  liquidation,  and  the 
second  because  it  is  said  that  the  money 
which  the  defendants  claimed  to  set  off  was 
not  the  result  of  a  mutual  debt  or  a  mutual 
dealing.  I  do  not  feel  pressed  by  any  diffi- 
culty arising  from  the  introduction  of  the 
word  *'  mutual."  I  think  that  mutual  debts 
and  credits  mean  debts  and  credits  arising 
between  two  parties  acting  in  similar 
capacities,  and  that  mutual  dealings  must 
arise  in  the  same  way.  The  introduc- 
tion of  the  phrase  "  mutual  dealings  "  gets 
rid  of  any  question  as  to  whether  trans- 
actions between  the  parties  would  end  in  a 
debt;  and  1  agree  with  Vice-chancellor 
Malins,  that  the  words  "  mutual  dealings  " 
**  give  a  more  extended  right  of  set-off  than 
previously  existed."  The  provisions  of 
section  39  of  the  Act  of  1869  (1)  refer  to 
and  include  proceedings  in  bankruptcy,  but 
it  is  said  that  they  do  not  apply  to  actions 
at  law.  The  decisions  under  the  old  Acts 
shew  that  anything  was  allowed  to  be  set 
up  as  a  defence  to  an  action  which  would 
diminish  the  claim  made  by  the  insolvent 
in  the  proceedings  in  bankruptcy.  The 
reason  of  this  was,  that  a  trustee  in  bank- 
ruptcy was  only  able  to  sue  in  the  old  com- 
mon law  Courts  by  virtue  of  the  Bankruptcy 
Acts;  and  being  so  admitted  the  Courts 
held  him  to  the  burden  as  well  as  to  the 
benefit  of  the  statute,  and  allowed  that  to 
be  set  up  as  an  answer  to  his  claim  which 
would  have  been  admitted  for  that  purpose 
in  taking  the  account  in  the  Court  of 
Bankruptcy.  As  it  seems  to  me,  that 
principle  is  applicable  to  the  Act  of  1869 
as  well  as  to  the  older  statutes,  and  a  de- 
fendant who  insists  on  his  right  to  damages 
has  a  light  to  claim  those  by  way  of  set-off, 
inasmudi  as  they  arise  out  of  ''mutual 
dealings."  Then  it  has  been  said  that  in 
the  present  case  the  matter  relied  on  was 
pleaded  as  a  counter-claim,  and  that  a 
counter-claim  is  a  cross  action,  and  that 
as  a  cross  action  could  not  be  maintained 
against  this  plaintiff,  a  trustee  in  liquida- 
tion, this  counter-claim  cannot  be  main- 
tained against  him.  But  if  the  matters 
alleged  do  really  form  a  matter  of  set-off, 
it  matters  not  that  the  pleading  is  called  a 
counter-claim ;  and  if  so,  then  the  defen- 
dants can  set  them  up,  and  if  they  are  a 
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defence  to  the  action,  they  can  be  relied  on 
as  arising  out  of  "  mutiuJ  dealings.'*  The 
form  of  pleadings  may  have  an  effect  on 
the  costs,  but  this  must  be  treated  as  a 
defence,  and  the  verdict  entered  for  the 
plaintiff  must  be  reduced. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
I  agree  that  this  counter-claim  cannot  be 
sustained  as  a  counter-claim ;  but  the  mat- 
ters allied  in  it  may  be  relied  on  by  way 
of  defence  if  they  are  properly  raised.     A 
succession  of  cases  has  decided  that  a  plea 
of  set-off  will  be  allowed  to  be  raised 
against  an  action  by  a  trustee  in  bankruptcy 
in  cases  in  which,  under  the  Bankruptcy 
Acts,  a  set-off  would  have  been  allowed  in 
taking  the  account  in  a  Court  of  Bank- 
ruptcy ;  and  I  think  that  a  defence  by  way 
of  set-off  ought  not  to  be  rejected  on  the 
ground  that  the  statute  itself  applies  in 
form  only  to  a  Court  of  Bankruptcy.     Sec- 
tion 39  (1)  of  the  Act  of  1869  is,  doubtless, 
more  pointed  than  were  the  earlier  Acts  to 
shew  that  it  only  applied  to  the  Court  of 
Bankruptcy;  but  still  all  statutes  applied  to 
bankruptcy  proceedings,  and  yet  the  pleas 
to  which  I  have  refen*ed  were  allowed  by 
a  long  series  of  decisions.     In  Gibson  v. 
Bell  (3^  Chief  Justice  Tindal  said,  "  The 
principle  which  the  bankrupt  laws  seemed 
to  have  had  in  view  from  the  earliest  times 
to  the  last   provisions  made   therein   is 
this,  that  where  two  persons  have  dealings 
with  each  other  on  mutual  credits,  and  one 
of  them  becomes  bankrupt,  the  account 
shall  be  settled  between  them,  and  the 
balance  only  payable  on  either  side.     That 
this  was  the  practice  of  the  Commissioners 
of  Bankruptcy,  long  before  any  statutory 
provision  on  the  subject,  appears  clear.*' 
It  must  be  also  remembered  that  a  Court 
of  equity  would  interfere  in  such  a  case  as 
this,  and  that  we  are  a  Court  both  of  law 
and  of  equity.     Such  a  defence  as  this 
might  well  not  be  within  a  mutual  credit 
clause;  but  the  Act  of  1869  contains  the 
additional  phrase  ''  mutual  dealings,''  and 
it  would  seem  that  it  was  intended  to  apply 
to   mutual   dealings    the    principles  pre- 
viously laid  down  with  regard  to  mutual 
credits  and   mutual  debts.     The  matters 
alleged  in  this  counter-claim  arise  out  of 
mutual  dealings,  and  the  damages  claimed 
are  damages  provable  under  the  Bank- 


ruptcy Act.  Then  it  is  said  that  not 
all  dajnages  are  provable  under  the  Bank- 
ruptcy Acts,  and  that  is  true;  but  the 
statute  provides  that  a  party  who  is  not 
satisfied  with  the  decision  in  the  Bank- 
ruptcy Court  can  have  the  question  tried 
by  a  juiy ;  the  amount  will  then,  as  here,  be 
ascertained  by  a  jury,  and  that  amount  is 
capable  of  being  set  off  in  the  Court  of 
Bankruptcy :  so  here,  the  defence  of  damages 
due  can  be  set  up  by  way  of  set-off,  and 
the  amoimt  to  be  allowed  is  ascertained  by 
a  jury. 

JvjdgmerU  for  the  plaintiff. 


Solicitors — Van  Sandan  k  Camming,  agents  for 
J.  T.  Belk  &  Parrington,  Middlesborough,  for 
plaintiff ;  Clapbam  &  Fitch,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

{THE  CHINA  TRANSPACIFIC  STEAM- 
SHIP COMPANY  V.  THE  COM- 
MERCIAL UNION  ASSURANCE 
COMPANY.* 

Practice — Discovery — Skip* 8  Papers — 
Marine  Insurance — *' All  persons  in- 
terested" — Form  o/ Order, 

In  an  action  on  a  policy  -of  marine  in- 
surance to  recover  tlie  am^ount  of  a  par- 
ticular average  loss  the  defendant  is  entitled 
without  an  affidavit  and  under  the  old 
practice^  which  has  not  been  affected  by 
the  Judicature  Act,  to  an  order  staying 
proceedings  until  the  ship*s  papers  and 
other  documents  have  been  produced  by  the 
plaintiff  aiid  all  persons  interested  in  the 
proceedings  and  in  the  insurance  the  subject- 
matter  of  the  action. 

Appeal  from  a  decision  of  the  Queen's 
Bench  Division  (Grove,  J.,  and  lindley,  J.) 
affirming  an  order  for  discovery  of  ship's 
papers  in  an  action  to  recover  the  amount 
of  a  particular  average  loss  upon  a  policy 
of  marine  insurance. 

The  plaintiffs  were  shipowners,  and 
effected  a  policy  with  the  defendants,  who 
were  underwriters,  on  the  ship  Vancouver 
for  twelve  months.    After  the  policy  was 

*  CWam  Jessel,  M.R.;  Brett,  L. J.;  and  Gotten, 
L.J. 
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effected  the  ship  had  her  stem-poet  frac- 
tured and  was  otherwise  damaged,  the  cost 
of  repairing  her  heing  about  2,308/. 

The  action  was  brought  to  recover  83/. 
18«.  8c^.,  being  the  proportion  of  the  above- 
mentioned  sum  alleged  to  be  due  from  the 
defendants. 

A  Master  made  an  order  staying  pro- 
ceedings in  the  action  until  the  plaintiffs 
"  and  all  persons  interested  in  the  proceed- 
ings, and  in  the  insurance  the  subject- 
matter  of  the  action  "  should  produce  the 
ship's  papers,  &c.,  in  their  possession.  The 
order  in  question,  with  the  exception  of 
the  above-mentioned  words,  followed  the 
form  of  order  for  production  in  actions 
upon  marine  insurances,  prescribed  by  the 
Rules  of  Court,  1880,  app.  H,  No.  17. 

The  Judge  at  chambers  and  the  Queen's 
Bench  Division  affirmed  this  order. 

The  plaintiffs  appealed. 

Shiress  Wm  (with  him  A.  H,  Todd),  for 
the  plaintifib. — The  defendants  are  only 
entitled  to  discovery  from  parties  to  the 
action,  but  not  from  third  persons ;  and 
such  discovery  must  also  be  confined  to 
material  documents  which  are  or  have 
been  in  their  possession — Order  XXXI. 
rules  1 1  and  12.  It  is,  moreover,  provided 
by  Order  LXI.  a  rule  12,  that  the  forms 
contained  in  the  schedule  are  to  be  used 
with  such  variations  as  circumstances  may 
require;  and  then  form  17  of  appendix  H 
prescribes  a  form  of  order  for  production 
in  insurance  cases.  The  words  now  ob- 
jected to  are  not  to  be  found  in  that  form. 
The  policy  here  is  a  time  policy,  and  as 
there  are  also  some  twenty  different  poli- 
cies effected  on  the  ship  with  other  under- 
writers it  would  be  almost  impossible  to 
give  the  discovery  asked  for.  The  effect 
of  allowing  the  order  to  stand  would  be  to 
produce  an  absolute  stay  of  proceedings, 
because  it  could  not  be  complied  with — 
Frtuer  v.  Burronos  (1).  In  The  West  of 
Eiigland  Bank  v.  The  Canton  Imuranoe 
Company  (2)  an  order  was  made  staying 
proceedings  until  the  plaintiffs  and  all  in- 
terested in  the  proceedings  should  produce 
the  ship's  papers,  but  none  of  the  books  of 
practice  bdbre  that  decision  laid  it  down 

(1)  46  Law  J.  Bep.  Q.B.  501 ;  Law  Bep.  2 
Q.B.  D.  624. 

(2)  Law  Bep.  2  Ex.  D.  472. 


that  discovery  is  to  be  granted  against 
"  all  persons ; "  at  the  most  they  only  shew 
that  discovery  can  be  given. 

[Jessel,  M.R. — The  practice  is  laid  down 
by  Chief  Justice  Oockbum  in  Bayner  v. 
Bitson  (3),  where  he  points  out  that  the 
underwriter  is  so  much  at  the  mercy  of  the 
assured  as  to  the  circumstances  under  which 
the  loss  has  happened  that  he  is  entitled 
to  the  fullest  iiJbrmation.] 

There  is  nothing  in  the  books  of  practice 
to  justify  the  insertion  of  the  words  ob- 
jected to. 

[Jessel,  M.R. — The  objection  is  founded 
upon  a  misconception,  for  the  order  has 
nothing  to  do  with  documents  in  the  pos- 
session of  the  underwriters.  Brett,  L.J. 
— The  judgment  of  Baron  Cleasby,  in  The 
West  of  Englaiid  Barik  v.  The  Canton  In- 
surance Company  (2)  shews  that  the  plain- 
tiff has  only  to  satisfy  the  Court  that  he 
has  done  what  he  can  to  produce  the  ship's 
papers.] 

HoUams,  for  the  defendants. — It  is  not 
contended  that  this  order  includes  dis- 
covery from  imderwriterSy  but  it  is  con- 
venient and  saves  expense  to  have  a  form 
like  the  present  one.  This  kind  of  order 
is  invariably  granted  in  practice  without 
any  affidavit  being  made  by  the  defendants, 
and  the  underwriters  are  entitled  to  see 
all  papers  in  order  to  guard  against  fraud, 
and  the  like. 

Jessel,  M.R. — This  appeal  appears  to 
me  to  have  been  brought  under  a  mis- 
apprehension. The  plaintiffs  allege  that 
they  are  the  only  persons  interested  in  this 
ship,  and  they  bring  this  action  against  the 
underwriters  to  recover  a  share  of  a  par- 
ticular average  loss  done  to  their  ship. 
The  order  which  has  been  made  seems  to 
be  the  common  form  used  in  insurance 
cases.  Before  the  Judicature  Act,  the 
common  law  Judges  had  given  very  large 
discovery  to  underwriters  in  insurance 
cases  for  the  reasons  which  are  stated  by 
Chief  Justice  Cockbum  in  Bayner  v. 
Bitson  (3).  The  underwriters  in  fact  and 
in  practice  know  nothing  about  the  ship, 
and  as  the  shipowner  and  captain  know  all 
the  circumstances  under  which  the  loss 
occurred  they  are  bound,  when  suing  the 

(3)  6  B.  ^  8,  8$8 ;  85  Law  J.  Bep.  Q.B,  69, 
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uiiderwritei's,  to  give  them  much  larger 
discovery  than  is  given  in  the  Court  of 
Chancery.  That  leil  to  the  rule  that  not 
only  parties  to  the  action,  but  all  persons 
interested,  should  give  discovery  of  all 
documents  in  their  possession,  and  that 
the  action  should  be  stayed  until  such  dis- 
covery was  given.  This,  as  was  explained 
in  Th^  West  o/IJngland  Bank  v.  The  Can- 
ton hisurance  Compcmy  (2),  does  not  mean 
an  absolute  stay  of  proceedings,  for  if  the 
plaintiff  shewed  that  he  had  endeavoured 
to  produce  the  documents,  but  was  unable 
to  do  so,  the  Court  would,  upon  applica- 
tion, take  off  the  stay,  and  allow  him  to 
proceed  with  the  action.  It  was  suggested 
in  this  case  that  although  the  plaintiffs 
were  the  persons  solely  interested  in  the 
ship,  the  words  "all  persons  interested" 
would  also  include  the  other  underwriter. 
But  that  is  a  mistake.  The  action  here  is 
brought  only  for  a  small  share  of  the  loss 
sustained,  and  the  other  underwriters  are 
not  persons  interested  in  these  proceedings 
within  the  meaning  of  the  order.  The 
only  doubt  in  my  mind  was  whether  the 
defendants  ought  not  to  make  an  affidavit 
before  the  order  is  gi'anted,  but  that  is  not 
the  practice,  and  the  order,  moreover,  will 
do  no  harm  in  this  case.  With  regard  to 
the  effect  of  the  Judicature  Act,  it  has 
been  decided  (2),  and  I  agi-ee  with  that 
decision,  that  the  old  practice  as  to  making 
this  kind  of  order  has  not  been  affected 
by  that  Act.  It  has  been  declared  in 
affirmative  words  in  the  Rules  of  Court 
that  production  of  documents  may  be 
ordered;  and  then  the  preface  to  the  Rules 
says  that  where  no  other  provision  is  made 
by  the  Act  or  Rules  the  old  practice  is  to 
remain.  Upon  these  grounds  I  think  that 
this  order  .should  be  affirmed. 

Brett,  L.J. — Long  before  the  Judica- 
ture Act,  and  owing  to  the  peculiaiity  of 
insurance  business,  much  lai^er  discovery 
was  given  to  the  defendants  than  was  given 
by  the  ordinary  piuctioe  either  in  Chanceiy 
or  at  common  law, -and  the  reasons  are  not 
far  to  seek.  The  contract  of  insurance  is 
a  very  peculiar  one,  because  the  under- 
writers have  no  means  of  knowing  what 
is  going  on  amongst  the  assured ;  and  as 
the  loss  generally  takes  place  abroad^  when 
the  ship  is  entirely  under  the  control  of 


the  assui*ed,  the  underwriters  are  entitled 
to  have  the  fullest  information  on  the  sub- 
ject. The  form  of  the  policy  shews  that 
it  is  made  on  behalf  of  the  plaintiffs  and 
all  persons  interested  in  whole  or  in  part, 
and  it  is  impossible  for  the  underwriters 
to  know  who  are  the  persons  interested  at 
the  time  of  the  loss.  For  these  reasons  it 
has  been  the  established  practice  to  make 
these  orders  of  discovery  on  the  plaintiffs 
and  without  affidavits.  After  the  Judica- 
ture Act,  the  question  was  raised  whether 
the  Rules  of  Court  did  not  alter  that  prac- 
tice, and  for  the  reasons  given  by  the 
Master  of  the  Rolls  I  think  it  has  not  been 
affected  by  that  Act.  As  to  the  question 
of  the  hardship  of  the  ride  pointed  out  by 
Chief  Baron  Kelly  in  Fraaer  v.  Burrows 
(1),  the  judgment  of  Baron  Cleasby  in  The 
West  of  E'nglaiid  Bank  v.  Tlie  CanUyn  In- 
snra7ice  Company  (2)  states  how  it  is  to 
be  met,  for  the  plaintiff  may  shew  that 
there  is  no  other  person  interested ;  or,  if 
there  are  other  persons  interested,  he  must 
shew  that  he  has  made  every  effort  to 
comply  with  the  order,  and  then  the  Court 
will  remove  the  stay  of  proceedings.  It 
was  then  said  that,  because  this  insurance 
was  on  the  ship  alone,  the  words  in  the 
order  relating  to  the  cargo  ought  to  be 
struck  out.  I  do  not  agree  to  that ;  Uiis 
is  a  common  foi*m  of  order,  and  the  docu- 
ments might  be  very  material,  for  it  might 
be  shewn  that  the  voyage  waa  wholly 
illegal.  AU  these  are  matters  about  which 
the  underwriter  has  no  information  at  all, 
and  consequently  it  ought  to  come  from 
the  assured.  It  is  therefore  wise  and  right 
and  according  to  law  to  maintain  a  form 
which  existed  long  before  the  Judicature 
Act  was  passed. 

Cotton,  L.J. — I  agree.  My  principal 
doubt  was  whether  the  underwriters  ought 
not  to  make  an  affidavit  shewing  that  there 
were  not  any  other  persons  interested 
besides  the  plaintifis,  but  that  doubt  is  now 
removed.  I  think  on  the  whole  that  we 
ought  not  to  disturb  the  old  practice  which 
existed  before  the  Judicature  Act. 

Appeal  dismissed. 

Solicitors — G.  M.  Clements,  for  plaintiffs ;  Hol- 
lanis,  Son  &  Coward,  for  defendants. 
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[IN  THE  COURT  OF  APPBAL.] 
1881.    1  THE  ATTORKBY-OENSRAL  V.  NO  YES 
Dec.  5.  J  AND  OTHERS.* 

Revenue — Succession  Duty — Voluntary 
Settlement  of  Property — Payment  of  In- 
come  for  Fixed  Period  to  Settlor  y  if  he  live 
so  long — Remainder  in  Trust  after  Fioced 
Period^  vr  on  Death  of  Settlor  within 
Period  -Death  of  Settlor  within  Period — 
Succession  Duty  Act,  1853  (16  <(•  17  Vict, 
c.  51),  s,  2. 

Conveyance,  hy  two  separate  deeds,  of 
certain  Government  annuities,  and  also  a 
sum  of  16,000^.  consols  to  trustees,  on  trust 
to  pay  the  annuities  and  the  current  incoine 
arising  from  the  consols  to  B.for  the  period 
of  four  years  from  the  date  of  tlie  respective 
deeds,  if  he  shmdd  so  long  live,  atul  tlien 
immediately  from  and  after  the  expiration 
ofsfich  period,  or  the  death  of  B.,  which- 
ever event  shotUd  first  happen,  on  trust  to 
pay  tlie  same  as  directed  to  certain  of  his 
nieces,  B,  died  before  the  expiration  of  the 
period  of  four  years : — Held  (reversing  the 
judgment  of  the  Q\uem!s  Bench  Division), 
that  succession  duty  at  three  per  cent,  was 
payable  umler  16  cf-  17  Vict,  c.  51.  ».  2, 
not  on  the  amount  of  income  accruing  be- 
tween tlie  death  of  B,  and  the  expiration  of 
the  period  of  four  years,  but  in  respect  of 
the  entire  annuities  and  the  whole  amount 
of  1 6,000/.  consols. 

This  was  an  information  claiming  suc- 
cession doty  at  three  per  cent.,  which  it  was 
alleged  beotme  payable  upon  the  death  of 
James  Blundell  in  respect  of  the  succes- 
sion of  his  niece  Sarah  Haighton  Noyes, 
and  his  great-nieces  Sarah  Catherine 
Noyes  and  Ellen  Haighton  Noyes  to  cer- 
tain Crovemment  life  annuities,  under  an 
indenture  dated  the  1st  of  April,  1875, 
of  which  the  defendants  are  the  trustees, 
and  in  respect  of  the  succession  of  James 
Blundell's  great-nieces,  Margaret  Alice 
Noyes,  Amy  Noyes  (now  the  wife  of 
Harry  Elliot),  Charlotte  Emily  Noyes  and 
Constance  Noyes,  to  a  sum  of  16,000/.  Con- 
solidated Three  per  Cent.  Bank  Annuities, 
under  an  indenture  dated  the  18th  of 
June,  1875,  of  which  the  defendants  are 
also  ihe  trustees. 

*  C&ram    Jesael,   M.R. ;    Brett,    L.J. ;    and 
Cotton,  L.  J. 


By  indenture,  dated  the  Ist  of  April, 
1875,  James  Blundell  directed  certain 
Government  life  annuities  which  had  been 
purchased  in  the  names  of  the  defendants, 
to  be  held  by  them  immediately  from  and 
after  the  execution  of  the  indenture  "  in 
trust  to  pay  the  same  to  or  permit  the 
same  to  be  received  by  the  said  James 
Blundell  or  his  assigns  for  his  or  their  use 
and  benefit  for  the  period  of  four  years 
commencing  with  the  day  or  date  of  the 
indenture,  if  the  said  James  Blundell 
should  so  long  live,  and  immediately  from 
and  after  the  expiration  of  the  said  period 
of  four  years,  or  if  the  said  James  Blun- 
dell should  die  within  that  period,  then 
immediately  from  and  after  his  death ''  in 
trust  for  his  niece  Sarah  Haighton  Noyes 
and  his  gi'eat-nieoes  Sarah  Catherine 
Noyes  and  Ellen  Haighton  Noyes  respec- 
tively for  life,  for  their  separate  use,  and 
without  power  of  anticipation. 

By  indenture  dated  the  18th  of  June, 
1 875,  James  Blundell  transferred  the  sum  of 
1 6,000/.  Consolidated  Three  per  Cent.  Bank 
Annuities  into  the  names  of  the  defendants 
to  hold  the  same  and  the  current  income 
thereof  in  trust ''  to  pay  such  annual  in- 
come to  or  permit  the  same  to  be  received 
by  the  said  James  Blimdell  or  his  assigns 
for  the  period  of  four  years  from  the  day 
of  the  date  of  the  indenture,  if  the  said 
James  Blundell  should  so  long  live,  and 
immediately  from  and  after  the  expiration 
of  the  said  period  of  four  years,  or  the 
death  of  the  said  James,  whichever  evc^nt 
should  first  happen,  in  trust"  over  to 
Margaret  Alice  Noyes,  Amy  Elliot,  Char- 
lotte Emily  Noyes  and  Constance  Noyes, 
in  four  equal  shares. 

James  Blundell  died  on  the  15th  of 
January,  1878,  before  the  expiration  of 
either  of  the  two  above-mentioned  periods 
of  four  years,  and  the  persons  above  men- 
tioned became  beneficially  entitled  to  their 
respective  shares  in  the  annuities,  and  the 
sum  of  16,000/.  consols. 

The  information  prayed  a  declaration 
that  succession  duty  at  three  per  cent,  was 
payable  on  the  death  of  James  Blundell, 
on  the  value  of  the  annuities  and  the  sum 
of  16,000/.  consols. 

The  defendants,  by  their  answer,  ad- 
mitted that  James  Blundell's  niece  and 
great-nieces  became    beneficially  entitled 
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upon  his  death  to  the  respective  annuities, 
and  to  their  respective  shares  of  the  sum  of 
16,000/.,  but  further  contended  that  the 
only  succession  conferred  by  his  death  was 
the  right  to  the  annuities  and  income  re- 
spectively during  the  interval  between  the 
death  and  the  expiration  of  the  respective 
periods  of  four  years ;  and  that  succession 
duty  at  three  per  cent,  became  payable  on 
the  value  of  the  annuities  and  the  sum  of 
consols  in  respect  of  that  interval  only. 

At  the  hearing  of  the  information  in 
the  Queen's  Bench  Division  the  following 
judgments  were  (on  April  11,  1881)  de- 
livered : — 

LiNDLEY,  J. — In  this  case  we  have  to 
consider  the  principle  on  which  succession 
duty  is  to  be  assessed,  under  circumstances 
which,  in  substance,  ai*e  as  follows  : — 

A  settlor,  after  1853,  by  deed  contain- 
ing no  power  of  revocation,  settled  per- 
sonal property  upon  trust  for  himself,  for 
a  term  of  four  years,  if  he  should  so  long 
live,  and  at  the  end  of  the  term,  or  at  his 
death,  whichever  should  first  happen,  upon 
trust  for  other  persons.  Before  the  end  of 
the  term,  the  settlor  died ;  the  persons 
entitled  in  remainder  then  came  into  pos- 
session of  the  settled  property,  and  the 
question  is  whether  they  ought  to  pay 
succession  duty  assessed  on  the  whole  of 
the  settled  property,  or  on  some  less  sum, 
the  income  of  it  for  the  period  between  the 
death  of  the  settlor  and  the  end  of  the 
t^rm. 

The  remainder-men  did  in  fact  come  into 
possession  of  the  trust  property.  Had  the 
death  not  occurred  before  the  four  years 
had  elapsed,  no  succession  duty  would 
have  been  payable.  They  had,  however, 
during  the  life  of  the  settlor  a  vested 
interest  which  must  have  fallen  into  pos- 
session at  the  end  of  the  four  years'  term  ; 
and  but  for  this  feict  there  would  be  no 
doubt  as  to  succession  duty  being  payable 
upon  the  whole  of  the  trust  property. 

The  Succession  Duty  Act  (1)  in  some 

(1)  16  &  17  Vict.  c.  61.  8.  2  :  "  Every  past  or 
f  atare  dispontion  of  property  by  reason  whereof 
any  person  has  or  shall  become  beneficially  en- 
titled to  any  property  or  the  income  thereof 
upon  the  death  of  any  person  dying  after  the 
time  appointed  for  the  oommencement  of  this 
Act,  either  immediately  or  after  any  interval, 
either  certainly  or  contingently,  and   either 


of  its  sections  uses  the  expression  ''pro- 
perty," and  in  others  "  increase  of  benefit " 

orijaoally  or  by  way  of  substitative  limitation, 
and  every  devolution  by  law  of  any  beneficial 
interest  in  property  or  the  income  thereof  upon 
the  death  of  any  person  dying  after  the  tiiLe 
appointed  for  the  commencement  of  this  Act  to 
any  other  person,  in  possession  or  expectancy, 
slmll  be  deemed  to  have  conferred  or  to  confer 
on  the  person  entitled  by  reason  of  any  such 
disposition  or  devolution  a  succession."  .  .  . 

Section  5 :  "  Where  any  property  shall  at  or 
after  the  time  appointed  for  the  commencement 
of  this  Act  be  subject  to  any  charge,  estate  or 
interest  determinable  by  the  death  of  any  per- 
son, or  at  any  period  ascertainable  only  by 
reference  to  death,  the  increase  of  benefit 
accruing  to  any  person  or  persons  upon  the 
extinction  or  determination  of  such  charge, 
estate  or  interest,  shall  be  deemed  to  be  a 
succession  accruing  to  the  person,  or  the  persors 
if  more  than  one,  then  entitled  benefidally  to 
the  property  or  the  income  thereof,  aooording 
to  his  or  their  respective  estates  or  interests 
therein,  or  beneficial  enjoyment  thereof ;  and 
the  person  or  persons  from  whom  such  successor 
or  successors  respectively  shall  have  derived 
title  to  the  property  so  charged  shall  be  deemed 
to  be  the  predecessor  or  predecessors,  as  the  case 
may  be." 

Section  8 :  "  .  .  .  ,  Where  any  Court  of  com- 
petent jurisdiction  shall  declare  any  disposition 
to  have  been  fraudulent,  and  made  for  the  pur- 
pose of  evading  the  duty  imposed  by  this  Act, 
it  shall  be  lawful  for  such  Court  to  declare  a 
succession  to  have  been  conferred  on  such  per- 
son at  such  time  and  to  such  an  extent  as  such 
Court  shall  think  just ;  and  such  last-mentione<l 
person  shall  be  deemed  to  have  taken  a  succes- 
sion accordingly,  derived  from  the  person  mak- 
ing such  disposition  as  predecessor." 

Section  10  sets  out  the  several  duties  to  be 
levied  and  paid  on  different  successions. 

Section  20  :  '*  The  duty  imposed  by  this  Act 
shall  be  paid  at  the  time  when  the  successor,  or 
any  person  in  his  right  or  on  his  behalf,  shall 
become  entitled  in  possession  to  bis  succession 
or  to  the  receipt  of  the  income  and  profits 
thereof."  .  .  . 

Section  81  :  '*  Where  it  shall  be  required  to 
calculate,  for  the  purposes  either  of  this  Act  or 
of  the  Legacy  Duty  Acts,  the  value  of  any 
annuity,  or  of  any  interest  chargeable  wi^li 
duty  as  an  annuity,  such  value  shall,  after  the 
time  appointed  for  the  commencement  of  this 
Act,  be  calculated  according  to  the  tables 
in  the  schedule  annexed  to  this  Act,  and  not 
according  to  the  tables  in  the  schedule  annexed 
to  the  Act  of  36  Geo.  8.  c.  52,  and  such  annuity 
or  interest  shall  be  chargeable  with  duty  accord- 
ingly." 

Section  32:  "The  following  provisions  re- 
lating to  the  assessment  and  payment  of  duty 
on  personal  estate,  and  the  exemption  thereof 
from  duty  in  certain  cases — namely,  the  8th,  10th, 
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aocruing  to  a  person,  and  imposes  the 
duty  on  snch  pix>perty,  or  increase  of 
benefit,  as  the  case  may  be. 

The  daty  on  successions,  which  is  im- 
posed by  section  10,  whatever  it  may  be, 
or  on  whatever  succession  it  may  be 
imposed,  is  neverpayable  (unless  previously 
compounded  for)  until  such  succession 
falls  into  possession  (see  section  20),  and 
then  it  is  payable,  according  to  the  interest 
of  the  successor  in  it,  either  in  one  sum  or 
by  instalments,  as  prescribed  by  other 
sections  of  the  Act. 

In  the  case  of  a  limitation  to  A  for 
life,  with  remainder  to  B  absolutely,  sec- 
tions 2,  10  and  20  would  be  applicable. 
During  A's  life,  B  has  a  vested  remainder, 
the  value  of  which  depends  on  the  value 
of  the  property  and  the  age  of  A.  During 
A's  life,  B  pays  no  duty.  When  A  dies, 
B  pays  duty  on  the  whole  property,  which 
then  £EkIls  into  possession.  He  does  not 
pay  on  the  difference  between  the  value  of 
the  property  in  possession  and  the  value 
of  the  remainder  when  it  first  vested  in 
him  ;  and  yet  in  one  sense  this  di^rence 
in  value  is  the  utmost  beneficial  interest 
which  accrued  to  B  on  A's  death.  That 
B  in  the  case  supposed  pays  on  the  whole 
property  which  falls  into  possession  is  quite 
plain,  if  the  case  (alls  within  section  2 ;  for 
in  that  section  the  word  "  property  "  is  used, 
and  no  ambiguity  is  created  by  the  use  of 
the  expression  "beneficial  interest,"  or 
"  increase  of  benefit,"  and  it  is  known  as  a 
matter  of  fiust  that  remainders  and  rever- 
sions have  always  been  dealt  with  on  this 
principle  ever  since  the  Act  has  been  in 
operation. 

The  3rd  section  of  the  Act  deals  with 
joint  tenants,  and  any  beneficial  interest 

nth,  12th,  Hth  and  23it1  sections  of  36  Geo.  3. 
c.  52— shall  be  applicable  to  the  personal  pro- 
perty comprised  in  any  succession,  and  to  the 
aaseasment  and  payment  of  duty  thereon,  as  if 
snch  personal  property  were  a  legacy  bequeathed 
by  the  predecessor  to  the  successor,  and  were 
subject  to  the  said  provisions,  and  as  if  the 
tables  in  the  said  Act  referred  to  were  the  tables 
in  the  schedule  annexed  to  this  Act." 

Section  38:  "Where  any  successor  upon 
taking  a  snoceasion  shall  be  bound  to  relinquish 
or  be  deprived  of  any  other  property,  the  com- 
missioners shall,  upon  the  computation  of  the 
assessable  value  of  his  succession,  make  such 
allowance  to  him  as  may  be  just  in  respect  of 
the  value  of  such  property." 

Vol,  51.— Q.B. 
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in  property  aocruing  to  any  one  of  them  by 
the  death  of  any  other  of  them  is  declared 
to  be  a  "  succession  "  chargeable  with  duty. 
Sections  10  and  20  must  be  read  with 
section  3,  and  it  is  plain  that  what  is 
meant  in  section  3  by  beneficial  interest 
accruing  is  the  share  of  the  property  which 
on  the  death  of  one  joint  tenant  accrues  in 
possession  to  his  survivor.  The  beneficial 
interest  aocruing  is  not  the  value  of  the 
estate  or  interest  of  the  deceased  whilst  he 
lived,  nor  the  difierenoe  between  the  value 
of  the  survivor^s  chance  of  succession  to 
the  share  of  the  deceased  when  he  was 
alive,  and  the  value  of  that  share  when  it 
£a11s  into  possession,  but  is  the  whole  share 
which  on  the  death  of  the  deceased  accrued 
to  the  survivor  in  possession.  It  is 
obvious  that  any  other  principle  would 
involve  the  possibility  of  one  of  many 
joint  tenants  succeeding  by  the  death  of 
his  co-tenants  to  a  very  large  property,  and 
paying  next  to  nothing  for  succession 
duty.  The  5th  section  relates  to  pro- 
perty, subject  to  some  charge,  estate  or 
interest,  determinable  on  death ;  and 
enacts,  in  substance,  that  the  increase  of 
benefit  accruing  on  the  determination  of 
such  charge,  estate  or  interest  to  the 
person  beneficially  entitled  to  the  property 
subject  thereto  shall  be  a  succession — ^that 
is  to  say,  property  chargeable  with  duty 
under  the  Act.  This  section  must  also  be 
read  with  sections  10  and  20 ;  and  here 
again  it  appears  to  me  that  "increase  of 
benefit "  means  that  which  is  set  free  and 
accrues  in  possession  to  the  owners  of  the 
property  which  was,  but  is  no  longer,  sub- 
ject to  the  charge,  eistate  or  interest,  which 
has  ceased.  The  principle  underlying  the 
whole  statute  appears  to  be  that  when  a 
person  comes  into  possession  of  property  on 
a  death,  the  beneficial  interest  in  it,  or  the 
increase  of  benefit  which  then  accrues  to 
him,  is  the  whole  property  which  he  so 
comes  into  possession  of,  and  not  the 
difierenoe  in  value  between  that  property 
and  the  value  of  any  estate  or  interest  he 
may  have  had  in  it  before  he  came  into 
possession  of  it — The  Lord  Advocate  v. 
McBofuUd  (*J),  Harding  t.  Harding  (3), 
Wikox  V.  Smith  (4). 

(2)  24  Scotch  Sess.  Cas.  1175. 

(3)  2  Giff.  597. 

(4)  4  Drew.  40;  26  Law  J.  Bep.  Chanc.  596. 
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In  the  event  which  happened,  the  defen- 
dants, who  in  this  case  came  into  posses- 
sion  of  a  certain  trust  fund  on  the  death 
of  the  settlor,  are  chargeahle  with  duty 
accordingly,  and  can,  in  my  opinion, 
derive  no  henefit  from  the  fact  that  if  he 
had  not  died  so  soon  they  would  have 
obtained  the  same  property  free  of  duty. 
It  was  contended  that  the  defendants  were 
entitled  to  some  allowance  under  section 
38,  on  the  ground  that  they  had  upon 
coming  into  the  trust  property  on  the 
death  of  the  tenanirfor-life  been  deprived 
of  their  reversion  expectant  on  the  expira- 
tion, by  effluxion  of  time,  of  the  term 
created  by  the  settlement.  But  that  sec- 
tion appears  to  me  to  contemplate  two 
properties,  one  of  which  is  gained  and  the 
other  lost,  and  not  two  alternative  titles 
to  the  same  property,  one  of  which  takes 
effect  and  thereby  excludes  the  operation 
of  the  other.  The  defendants,  it  is  true, 
are  deprived  of  the  chance  of  not  having  to 
pay  succession  duty,  but  it  is  obviously 
absurd  to  say  that  they  are  deprived  of 
that  property  into  the  possession  of  which 
they  have  come  and  to  which  they  are 
absolutely  entitled. 

My  opinion  in  favour  of  the  Crown  is 
not  based  on  section  8,  which  relates  to 
schemes  to  evade  the  Act.  Although 
this  settlement  may  have  been  made  to 
evade  the  Act,  there  is  nothing  secret  or 
fraudulent  in  it.  Moreover,  &e  conclu- 
sion at  which  I  have  arrived  is  applicable 
to  all  limitations  for  terms  of  years  (what- 
ever the  length  may  be)  determinable  on  a 
death.  In  my  opinion  there  ought  to  be 
judgment  for  the  Crown  as  prayed  by  the 
information. 

Gbovs,  J. — I  i*egret  that  I  take  a 
different  view  from  that  entertained  by 
my  brother  liudley.  For  the  Crown  it  is 
contended  that  as  the  nieces  got  into  pos- 
session of  the  property  by  the  settlor's 
death,  they  are  bound  to  pay  succession 
duty  upon  the  whole  property.  The  argu- 
ment on  the  other  side  is,  that  as  all  they 
got  or  could  get  by  his  death  was  a  succes- 
sion for  a  year  and  a-half,  they,  having  the 
property  in  them  by  an  irrevocable  settle- 
ment before,  are  ovly  bound  to  pay 
duty  for  that  period.  I  am  of  opinion 
they  are  only  bound  to  pay  that  amount 
of  duty.     It  was  argued  for  the  Crown 


that  this  was  in  fact  an  evasion  of 
the  Act  within  section  8 ;  and  had  that 
section  applied,  succession  duty  would 
clearly  have  been  payable  upon  the  whole ; 
but  I  agree  with  my  brother  Lindley  that 
this  cas^  cannot  be,  and  in  fact  it  was  not 
seriously  argued  that  it  could  be,  brought 
mthin  the  section  which  merely  has  re- 
ference  to  a  fraudulent  disposition  made  by 
a  testator  for  the  purpose  of  evading  the 
Act.  The  section  does  not  apply,  because 
in  due  course  the  settlor  would  have  got 
rid  of  his  power  of  disposing  of  his  pro- 
perty if,  as  it  is  here  admitted,  this  were  a 
bona  fide  settlement. 

Now  assuming  this  settlement  does  not 
come  within  that  section,  but  iBtkhorutfids 
absolute  conveyance  of  the  property,  then 
we  come  to  consider,  how  would  tlds  case 
stand,  supposing  there  had  not  been  this 
relationship  between  the  settlor  and  the 
persons  upon  whom  he  settled  it,  but  that 
it  was  done  by  other  people,  or  done  by 
him  under  other  circumstances  %  Section  2, 
upon  which  my  brother  Lindley  relies,  uses 
not  only  the  word  "property,"  but  the 
words  "  by  reason  whereof  a  person  has  or 
shall  become  beneficially  entitled  to  pro- 
perty ; "  and  also  afterwards,  **  and  every 
devolution  by  law  of  any  beneficial  interest 
in  property,"  kc ;  and  it  then  goes  on  to 
say  that  such  person  shall  be  deemed  to  be 
a  successor  or  predecessor.  Then  by  the 
interpretation  clause  the  term  "  real  pro- 
perty "  is  to  include  "  all  freehold,  copy- 
hold, customary  leasehold  and  other  here- 
ditaments and  heritable  property,  whether 
corporeal  or  incorporeal,  in  Great  Britain 
and  Ireland,  except  money  secured  on 
heritable  property  in  Scotland,  and  all 
estates  in  any  such  hereditaments."  The 
term  "  property  "  therefore  does  not  appear 
in  any  way  to  involve  in  all  cases  the 
whole  fee-simple  of  the  property,  but  an 
estate  in  property,  and  seems  to  mean  the 
kind  of  thing  upon  which  succession  duty 
is  to  attach.  And  my  view  is  that  it  is 
not  to  attach  in  respect  of  the  whole  pix>- 
perty  when  it  first  comes  into  possession 
by  death — ^it  does  so  in  some  cases — but 
substantially  in  respect  of  the  beneficial 
interest. 

Now  section  5  shews  that  the  word 
"property"  in  section  2  does  not  mean 
the  whole  corpus  of  the  property,  but  the 
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beneficial  interest  into  which  the  successor 
comes ;  so,  again,  sections  35,  36  and  37 
give  the  mode  of  estimating  the  yalne. 

There  are  also  other  sections  in  the  Act 
which  tend  to  shew  that  the  payment  of 
succession  duty  is  in  respect  of  tiie  bene- 
ficial interest  which  the  successor  gets  by 
the  death  of  the  person.  When  he  does  not 
get  the  property  by  death  he  pays  no  suc- 
cession duty.  It  is  true  that  in  cei-tain 
cases  in  the  Act  the  first  successor,  who 
gets  the  property  which  coalesces  with  a 
subsequent  reversion,  but  all  of  which 
comes  upon  the  death  of  the  testator,  has 
to  pay  succession  duty  upon  the  whole ; 
but  to  my  mind  those  cases  do  not  apply 
to  this  case,  where  a  person  has  got  it  by 
an  independent  conveyance  totally  irre- 
spective of  the  death  of  the  predecessor, 
and  the  party  therefore  gets  nothing  by  his 
death  except  the  intermediate  term  or 
period  which  would  elapse  before  he  could 
otherwise  get  into  possession  of  the  property, 
but  which  would  not  in  any  respect  alter 
his  claim  to  the  property  after,  as  in  this 
case,  the  lapse  of  four  years. 

Now  section  10,  which  relates  to  the 
thing  upon  which  succession  duty  is  to  be 
paid,  seems  also  to  shew  that  it  is  not  to 
be  paid  upon  the  property  in  any  sense  as 
a  whole,  but  according  to  the  value  of  that 
to  which  the  party  succeeds. 

Assuming  in  this  case,  as  we  are  bound 
to  assume,  that  this  was  a  bona  fde  con- 
veyance, there  is  an  absolute  vested  rever- 
.sion  in  the  nieces  at  four  years  from  the 
date  of  the  settlement.  The  propeity  can 
be  sold  in  the  market.  It  is  to  all  intents 
property  which  can  be  dealt  with  as  far  as 
purchase  and  sale  goes.  It  is  true  they 
cannot  enter  upon  it,  but  it  has  all  the  in- 
cidents of  property  which  is  not  liable  to 
succession  duty  if  the  four  years  elapse. 

Now  I  cannot  discover  a  substantial 
difference  between  the  present  case  and 
that  of  the  nieces  having  obtained  or  pur- 
chased an  estate  from  another  source — not 
from  their  uncle  but  from  somebody  else 
— subject  to  a  four  years'  lease  determinable 
with  the  uncle's  or  some  other  person's 
lifetime.  There  is  nothing  in  the  Act  to 
the  efiect  that  the  persons  who  bought  and 
paid  for  the  property  are  to  pay  succession 
duty  because  there  is  a  four  years'  lease 
dependent  upon  the  life  of  the  leasee,  and 
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because  the  lessee  dies  a  day  or  two,  or  a 
week,  before  the  time  at  which  they  would 
become  absolute  owners  in  possession  of 
the  property.  The  case  now  put  would,  it 
seems  to  me,  come  dii-ectly  within  section  5, 
but  it  may  be  that  the  present  case  does 
not  come  within  that  section.  If  the  suc- 
cessors here  are  liable  to  pay  duty  on  the 
whole  estate,  I  see  no  reason  why,  in  the 
case  of  a  sale  by  A  to  £  of  a  reversionary 
estate  for  value,  subject  to  a  leajse  for  four 
years,  if  the  tenant  shall  so  long  live,  the 
purchaser  should  not  be  liable  to  succession 
duty  upon  the  whole  if  the  tenant  dies 
within  four  years;  and  the  Act  would, 
but  for  section  12,  apply  by  parity  of 
reason  to  such  a  case  as  tlus.  In  the  pre- 
sent case,  the  nieces  do  not  get  into  posses- 
sion, nor  succeed  at  the  time  of  the 
settlement,  to  the  whole  property — ^by 
virtue  of  the  death  they  only  obtain  an 
earlier  possession  of  it;  I  cannot  avoid 
thinking  there  is  a  fallacy  underlying  the 
argument  for  the  Crown  which  arises  from 
the  tacit  assumption  that  this  is,  in  fact, 
an  evasion  of  the  Succession  Duty  Act. 
The  meaning  of  the  Act,  as  I  read  it,  is 
that  the  successor  is  to  pay  duty  upon  that 
which  he  gets  by  the  succession.  In  this 
case  the  successors  get  into  the  whole 
estate  that  they  have  got  before,  but  they 
get  the  enjoyment  of  it  a  year  and  a-half 
earliei*  thaji  they  otherwise  would  have 
done,  and  upon  that  alone  is  succession 
duty  payable.  My  judgment  must  there- 
fore be  against  the  Crown. 

Judgment  was  then  entered  for  the  de- 
fendants, and  the  Crown  appealed. 

Tlie  Solicitor-General  {Sir  F,  Herschell, 
Q.C.)  and  W.  W.  Karslake,  for  the  Crown.— 
Succession  duty  is  payable  on  the  whole  of 
this  property  under  section  2  (1).  If  the 
period  of  four  years  had  elapsed,  then  no 
duty  would  have  been  pa3rable. 

[Jessel,  M.R. — The  whole  question 
turns  upon  the  meaning  of  the  word  "  pro- 
perty "  in  section  2.] 

The  Act  does  not  apply  to  the  case  of 
sales  or  conveyances.  This  was  a  voluntary 
disposition,  and  on  the  happening  of  the 
event — the  death  of  the  settlor — the  de- 
fendants became  entitled  to  the  whole  of 
the  property.  By  section  2  (1^  the  duty 
imposed  by  the  Act  is  to  be  paid  when  the 
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successor  shall  "  become  entitled  in  pos- 
Keft>ion  "  to  his  Puccession  or  to  the  receipt 
of  the  income — that  is,  succession  duty  must 
1*e  jiaid  on  the  full  value  of  the  property 
into  which  the  successor  has  come.  Sec- 
tion 38,  which  was  relied  on  by  the  other 
side,  does  not  apply  here,  but  where  a 
person  who  comes  into  a  certain  property 
has  to  I'elinquish  other  property ;  and  then 
that  is  to  be  taken  into  accoimt.  So  also 
sections  1  and  10,  which  together  give  a 
definition  of  "  succession,"  do  not  aid  in 
ascertaining  what  is  the  "property"  to 
which  a  person  becomes  entitled  under 
section  2.  Grove,  J.,  in  the  Court  below 
thought  that  section  5  threw  some  light 
upon  the  intention  of  the  Act. 

[Jessel,  M.R. — That  section  applies  to 
the  case  of  a  tenant  in  possession,  whose 
possession  is  subject  to  some  partial  interest 
outstanding.] 

The  defendants  had  only  a  reversion  in 
this  property,  and  until  the  death  of  the 
settlor  or  the  happening  of  the  other 
event,  were  not  "  entitled  in  possession." 
But  on  the  death  of  the  settlor  they 
became  entitled  to  the  whole  property  and 
the  income,  upon  the  whole  of  which  they 
are  liable  to  pay  succession  duty. 

Sections  31  and  32  were  also  referred  to. 

Benjamin,  Q.C.y  and  Dryden,  for  the 
defendants. — The  defendants  are  only  liable 
to  pay  succession  duty  on  the  income 
that  would  accrue  between  the  date  of  the 
settlor's  death  and  the  determination  of 
the  four  years.  The  settlor  before  his  death 
parted  with  the  whole  of  his  intei*est,  ex- 
cept a  certain  one,  in  this  property.  It 
was  vested  as  a  reversionary  interest  in  his 
nieces,  to  whom  it  belonged  absolutely  at 
the  expiration  of  the  four  years.  It  is 
admitted  that  this  is  a  succession,  and  sec- 
tion 32  points  out  how  the  assessment  of 
personal  property  is  to  be  made. 

[Jessel,  M.II. — The  governing  words  of 
that  section — "  personal  property  com- 
prised in  any  succession  '' — do  not  help 

That  section,  which  refers  to  the  Legacy 
Duty  Act  (36  Geo.  3.  c.  52),  deals  exclu- 
sively with  the  mode  of  valuing  annuities 
which  come  on  the  death  of  any  person, 
and  not  with  the  gift  of  the  corpus.  The 
effect  of  the  alternative  event  which  hap- 
pened was  simply  to  give  the  additional 


intei*vening  interest,  namely,  the  interven- 
ing income.  The  capital  already  belonged 
to  and  was  in  the  possession  of  the  nieces ; 
it  was  held  for  them  by  the  trustees  from 
the  moment  of  the  settlement.  Section  5 
is  directly  in  favour  of  this  contention. 

[Jessel,  M.R. — Is  there  not  a  distinc- 
tion between  "  possession  "  and  "  title  "  f] 

The  possession  of  the  trustees  is  the  pos- 
session of  the  nieces. 

[Jessel,  M.R. — The  trustees  were  not  in 
possession  in  that  sense.  No  doubt  they 
had  the  legal  possession,  but  the  equitable 
possession  was  in  the  tenant-for-life  or  the 
tenant  for  four  years  determinable  by 
death.] 

The  dipital  value  of  the  annuities  was 
given  in  advance,  and  that  value  is  to  be 
calculated  under  36  Geo.  3.  c.  52,  according 
to  the  term  or  interest  which  a  person  gets 
by  the  death.  The  controlling  language 
of  the  whole  of  that  Act  is  the  "  benefit " 
derived  by  the  person  who  receives  the 
legacy  by  reason  of  the  death,  and  that 
language  was  adopted  by  Grove,  J.,  in  the 
Court  below.  Assuming  this  to  be  a 
legacy  of  annuities,  the  calculation  of  the 
benefit  is  to  be  based  upon  the  number  of 
years  the  successor  is  likely  to  receive  it  by 
reason  of  the  death.  A  ''succession" 
throughout  all  the  Succession  Duty  Acts 
is  the  actual  benefit  conferred  by  death. 
The  question  here  is,  whether  the  actual 
benefit  conferred  can  be  more  than  the 
intervening  interest. 

Le  Marchant  v.  The  Canimisnonere  of 
Inland  Revenue  (5)  was  also  cited. 

The  Solicitor-General  was  not  called  on 
to  reply. 

Jessel,  M.R. — The  question  we  have  to 
decide  is,  whether  the  Crown  is  entitled  to 
duty  on  the  whole  of  this  property,  or  only 
on  the  income  for  the  period  which  elapsed 
between  the  death  of  Dr.  Blundell  and  the 
expiration  of  the  four  years.  The  Court 
below  held  that  the  Crown  was  only  entitled 
to  duty  on  the  aipount  of  income  accruing 
between  the  death  of  Dr.  Blundell  and  the 
expiration  of  the  four  years. 

It  is  clear  that  this  is  a  '^  succession " 
within  the  terms  of  section  2  of  16  &  17 
Vict.  c.  51.     The  death  of  Dr.  Blundell 

(6)  46  Law  J.  Rep.  Ezch.  247 ;  Law  Rep.  1 
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was,  by  reason  of  the  disposition  of  the 
property,  the  event  by  which  his  nieces 
became  entitled  as  beneficiaries,  and  the 
predecessor  was  Dr.  Blandell  himself. 

Then  section  32  says  that  certain  pro- 
visions of  the  Legacy  Dnty  Act  (36  Geo.  3. 
c.  52)  shall  be  applicable  to  personal  pro- 
perty comprised  in  any  succession  as  if 
sach  personal  property  were  a  legacy  be- 
(|neathed  by  the  predecessor  to  the  suc- 
cessor ;  and  section  10  gives  the  amount  of 
duty  to  be  paid  on  d^erent  successions. 
That  is  the  result  of  the  Act. 

Section  5  is  the  only  other  one  which 
will  aid  the  construction  of  section  2.  The 
effect  of  that  section  is  that,  if,  where  a 
person  is  in  possession  of  property,  any  other 
estate  or  chai*ge  upon  the  property  comes 
to  an  end  by  reason  of  death,  the  increase 
of  income  is  to  be  charged  with  duty.  So 
that  the  whole  of  the  property,  the  subject 
of  succession,  is  to  be  charged  as  mentioned 
in  section  32.  On  the  death  of  Dr.  Blun- 
dell  the  event  happened  by  which  the  suc- 
cessor became  entitled,  and  the  whole  of  the 
property — ^that  is,  the  personal  property, 
which  is  to  be  treated  as  if  it  were  a  legacy 
bequeathed  by  the  predecessor  to  the  suc- 
cessor— is  the  property  comprised  in  the 
succession.  The  section  undoubtedly  aj)- 
plies  to  the  whole  of  this  property,  and  a 
title  accrued  to  the  defendimts  at  and  from 
the  period  only  when  Dr.  Blundell  died. 
It  was  said  that  the  defendants  only  gained 
by  his  death  the  amount  of  income  that 
accrued  in  the  four  years ;  but  the  Succes- 
sion Duty  Act  does  not  apply  merely  to 
the  increase  of  benefit  which  would  accrue 
to  the  successor,  but  also  to  the  property 
which  is  acquired  on  the  happening  of  the 
event.  This  appears  to  be  as  much  within 
the  spirit  as  within  the  letter  of  the  Act. 
It  cannot  be  said  that  the  fact  that  an 
alternate  event  might  possibly  happen  could 
make  any  difference.  The  event  upon 
which  the  deffudant's  title  accrued  has 
already  occurred. 

In  tiie  course  of  the  argument  I  put  the 
case  of  an  estate  limited  to  a  person  during 
widowhood :  if  the  widow  married  again 
the  successor  would  not  have  to  pay  duty ; 
but  if  she  died  before  she  married  again, 
then  duty  would  be  payable.  In  the  same 
way,  an  estate  might  be  limited  in  twenty 
different  ways,  one  of  which  might  be 
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death ;  and  if  that  event  happened,  succes- 
sion duty  would  be  payable  because  the 
title  had  accrued  upon  the  death,  although 
there  were  numerous  other  events,  upon 
the  happening  of  any  one  of  which  it  might 
have  accrued.  It  was  suggested  in  argu- 
ment that  it  might  so  happen  that  a  very 
old  man  who  could  not  possibly  survive  a 
given  number  of  years  might  settle  his 
property  as  was  done  in  this  case,  and  then 
the  person  who  on  his  death  becomes  en- 
titled would  pay  no  duty,  or  next  to  no 
duty,  to  the  Crown.  That  might  undoubt- 
edly be  called  an  avoidance  of  the  Act ;  but 
still,  if  the  spirit  of  the  Act  was  that  per- 
sons who  by  free  gift  acquired  property 
from  another  should  not  pay  duty  on  that 
property,  that  would  be  a  case  which  the  Act 
was  not  intended  to  cover.  I  prefer,  how- 
ever, to  rest  my  decision  upon  the  letter  of 
this  Act,  although  the  letter  and  the  spirit 
are  the  same.  I  think,  therefore,  that  the 
judgment  of  the  Ck>urt  below  should  be 
reversed. 

Brett,  L.J. — It  is  not  doubted  that 
this  case  is  within  section  2,  that  there 
has  been  a  succession,  and  that  some  suc- 
cession duty  is  payable.  The  question  is, 
How  is  that  section  to  be  applieid  to  a  case 
where  the  disposition  contains  alternative 
conditions)  It  seems  to  me  that  the  de- 
cision in  all  these  cases  depends  upon  a 
consideration  of  the  application  of  the  dis- 
position in  question  at  the  moment  of  the 
death  of  the  settlor ;  and  that,  where  by 
reason  of  a  voluntary  disposition  a  bene- 
ficial interest  takes  effect  in  favour  of  one 
person  on  the  death  of  another,  succes- 
sion duty  must  be  paid  on  the  full  value 
of  the  property  without  r^;ard  to  the  con- 
sideration that  the  same  interest  in  the 
same  property  might,  on  the  happening  of 
some  other  event,  have  come  to  the  same 
person  at  another  time  than  on  the  death 
of  the  settlor.  One  altenialive  condition 
— the  lapse  of  a  period  of  four  years  before 
the  death  of  the  settlor — did  not  happen 
at  all.  Tlie  only  condition  which  did 
happen  was  the  death  of  the  settlor  within 
the  four  years.  Immediately  at  and  from 
his  death  the  whole  of  the  interest  was  to 
pass  into  the  possession  or  take  effect  in 
favour  of  these  nieces.  The  other  alter- 
native which  never  happened  is  to  be 
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regarded  as  if  it  never  had  been  in  the 
settlement  at  all.  That  seems  to  be  the 
true  construction  of  section  2,  and  our 
decision  must  be  in  favour  of  this  appeal. 
It  was  argued  that  section  32  would  help 
us  to  come  to  a  different  construction ;  but 
that  section  does  not  apply  until  the  thing 
to  which  it  doefl  apply  has  been  deter- 
mined. Now  that  depends  upon  the  ap- 
plication of  section  2  to  the  disposition  in 
(|uestion.  With  regard  to  section  38  any 
argument  that  is  founded  thereon  seems 
to  me  to  be  wholly  unsupportable. 

Cotton,  L.J. — I  also  agree  that  the 
judgment  of  the  Court  below  must  be 
reversed.  The  difficulty  that  arises  is  as 
to  the  meaning  of  the  word  **  property  "  in 
section  2  of  the  Succession  Duty  Act, 
Now  under  the  terms  of  the  settlements, 
there  were  two  alternatives,  upon  the 
happening  of  either  of  which  the  defen- 
dants would  become  entitled  to  the  pro- 
perty. The  event  which  has  happened  is 
the  death  of  the  settlor  within  the  four 
years. 

It  was  said  that  the  defendants  became 
entitled  to  the  property  before  the  ex- 
piration of  the  four  years ;  but  the  fallacy 
of  that  argument  consists  in  treating  the 
defendants  as  being  entitled  by  an  indepen- 
dent settlement  to  the  remainder  in  the 
property  after  tlie  expiration  of  the  four 
years,  and  also  as  if  the  effect  of  a  settle- 
ment of  the  term  of  four  years  to  the 
settlor  for  life,  and  afterwards  to  the 
defendants,  was  under  consideration.  The 
case  comes,  in  my  opinion,  within  section 
2,  and  the  defendants  became  beneficially 
entitled  to  the  property  upon  the  death  of 
the  settlor. 

It  was  also  said  that  the  defendants,  as 
regards  their  ultimate  interest  in  this 
property  after  the  term  of  four  years,  were 
in  fact  in  possession,  because  they  were  in 
possession  of  the  16,000/.  consols  by  means 
of  their  trustees  during  the  foiu*  years. 
But  that  was  not  so.  The  trustees  held 
the  property  not  for  the  defendants  only, 
but  for  all  persons  interested  ;  and  if  their 
possession  is  to  be  regarded  as  the  posses- 
sion of  the  cestui  que  trusU,  I  am  unable 
to  see  how  any  settlement  could  come 
within  section  2.  I  am  of  opinion  that 
the  defendants  did,  upon  the  death  of  the 


settlor,  become  beneficially  entitled  to  the 
16,000Z.  consols  and  the  annuities  within 
the  meaning  of  the  section.  The  other 
sections  of  the  Act  which  were  relied  on 
by  the  defendants  do  not  help  us  to  con- 
strue this  section. 

Appeal  aUowed, 


Solicitors — The  Solicitor  of  Inland  Revenue,  for 
the  Crown  ;  S.  F.  &  H.  Noj'es,  for  tlie  defen- 
dants. 


,go|      fTHE     QUEEN      \\     THE     LICENSING 
•pv       j  I        JUSTICES   OF    CUMBERLAND;     eX 
^'    •  L      P^''^  WAITING. 

Licensing  Acts — Grounds  of  refusal  of 
Licence  specified  in  loriting,  hut  only 
orally  communicated  to  the  Applicant — 
Qualification — 3  d;  4  Vict.  c.  61.  «.  1 — 
Beerhouse  Act,  1869  (32  d;  33  Vict.  c.  27), 
s.  ^—Licensing  Act,  1872  (35  d:  36  Vict, 
c.  94),  8.  45 — Construction. 

The  appellant  applied  to  the  Justices  for 
the  county  of  Cuniberla/nd,  at  the  general 
licensing  sessions,  for  an  off-licence,  but 
his  application  was  refused  by  the  Justices 
on  the  ground  that  he  had  not  a  sufficient 
qualification,  as  required  by  3  d:  i  Vict.  c. 
61.  s.  1.  After  having  Iteard  the  evidence 
the  Justices  retired  to  consider  the  appel- 
lant's ammig  other  applications,  wnd  Uie 
clerk  of  the  Cofirt  made  a  minute  of  tJic 
grounds  of  t/ie  refusal  of  the  appellaivCs, 
among  otiier  applications  refused.  Tf^ese 
minutes  were  read  by  tlie  clerk  on  tlie 
Justices  returning  into  Court,  and  Uie 
appellant  was  present  when  tlie  same  were 
read,  but  no  copy  m  writing  was  asked 
for  by  him  or  given  to  him: — Held, 
tliat  the  minute  made  by  the  clerk  of  the 
grou7ids  of  tlie  Justices'  refusal  was  a 
sufficient  specification  in  writing  to  saJtisJy 
the  requirements  of  the  Beerhouse  Act^ 
1869,  s.  8.  And,  further,  Held,  that  section 
45  of  the  Licensing  Act,  1872,  does  not 
repeal  3  <6  4  Vict.  c.  61.  s,  1. 

This  was  a  motion  on  the  part  of  one 
Waiting  for  a  mandamus  to  the  Justices 
of  Cumberland  to  hear  and  determine  his 
appUcation  in  writing,  made  at  the  general 
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licensing  sessions,  holden  on  the  1st  of 
September,  1881,  for  a  licence  to  sell  in- 
toxicating iiQUors  to  be  consumed  off  his 
premises.  Ijie  said  application  was  re- 
fused by  the  Justices  on  the  ground  that 
the  premises  for  which  the  licence  was 
sought  were  not  rated  on  a  rent  or 
annual  value  of  15/.  in  a  place  the  popu- 
lation of  which  exceeded  ten  thousand, 
and  that  therefore  the  said  house  was 
not  duly  qualified,  as  by  law  required, 
and  that  the  licence  must  be  refused  on 
the  fourth  of  the  grounds  of  refusal  set 
out  in  the  Wine  and  Beerhouse  Act, 
1869  (32  &  33  Vict.  c.  27),  s.  8  (1). 
The  Justices  haying  retired  to  consider 
applications  for  licences,  the  Clerk  made  a 
minute  of  the  grounds  of  the  refusal  of  all 
those  licences  not  granted,  and  among 
them  the  appellant's,  which  minute  was 
subsequently  read  out  in  the  presence  df 
the  applicants,  but  no  copy  was  made  or 
giyen  to  them.  Thereupon  the  applicant 
obtained  a  rule  nisi  for  a  mandamus, 
calling  on  the  Justices  to  hear  and  deter- 
mine the  application,  on  the  ground  that 
the  Justices  did  not  specify  the  grounds  of 
their  decision  in  writing,  as  required  by  the 
Wine  and  Beerhouse  Act,  1869  (32  &  33 
Vict  c  27),  s.  8  (1),  and  that  the  qualifi- 
cation required  by  3  &  4  Vict.  c.  61.  s.  1 
(2)  is  no  longer  required,  because  that 

(1)  32  k  33  Vict.  c.  27.  s.  8  :  "  No  application 
for  a  certificate  under  this  Act  in  respect  of 
a  licence  to  sell  by  retail  beer,  cider  or  wine, 
not  to  be  consumed  on  the  premises,  shall  be 
refused  except  on  one  or  more  of  the  following 
grounds:  1.  .  .  .  2.  ...  3.  ...  4.  That 
the  applicant,  or  the  house  in  respect  of  which 
he  applies,  is  not  duly  qualified  as  by  law  is 
required. 

'*  When  an  application  for  any  such  last- 
mentioned  licence  is  refused  on  the  ground  that 
the  house  in  respect  of  which  he  applies  is 
not  duly  qualified  as  by  law  is  required,  the 
Justices  shall  specify  in  writing  to  the  applicant 
the  grounds  of  their  decision." 

(2)  3  &  4  Vict.  c.  61.  s.  1 :  "  No  licence  to 
sell  beer  or  cider  by  retail  under  the  said  recited 
Acts,  or  this  Act,  shall  be  granted  to  any  pcr- 
Hon  who  shall  not  be  the  real  resident  holder 
and  occupier  of  the  dwelling-house  in  which  he 
shall  apply  to  be  licensed,  nor  shall  any  such 
licence  be  granted  in  respect  of  any  dwelling- 
house  which  shall  not,  with  the  premises  oc- 
cupied therewith,  be  rated  in  one  sum  to  the 
rate  for  the  relief  of  the  poor  of  the  parish, 
township  or  place  in  which  such  house  and  pre- 
mises are  situate  on  a  rent  or  annual  value  of 
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section  is  repealed  by  the  Licensing  Act, 
1872  (35  &  86  Vict.  c.  94),  s.  45  (3). 

Jafnea  Pateraoiri  shewed  cause. — The 
grounds  of  the  decision  were  in  fact  speci- 
fied in  writing,  namely,  the  minute  made 
by  the  clerk,  and  that  writing  was  com- 
municated to  the  applicant  by  the  clerk 
reading  the  minute  in  his  hearing.  The 
Justices  are  not  bound  to  give  a  copy 
of  the  writing  to  the  applicant — certainly 
not  unless  it  be  asked  for,  and  there  is  no 
evidence  that  it  ever  was  asked  for.  The 
object  of  the  Legislature  in  passing  sec- 
tion 45  of  the  Licensing  Act,  1872, 
was  to  enact  fresh  provisions  as  to  the 
qualifications  of  those  to  whom  thereafter 
licences  to  sell  intoxicating  liquors  for 
consumption  on  the  premises  were  to  be 
granted,  but  not  to  alter  the  law  as  to 
off-licences. 

C.  F.  Wright  (with  him  A.  Henri/),  in 
support. — No  duty  is  cast  on  the  applicant 
to  ask  for  a  copy.  The  words  are,  ''  shall 
specify  in  writing  to  the  applicant  the 
grounds  of  their  decision."  Section  45 
of  the  Licensing  Act,  1872  (2),  contains 
two  parts,  the  second  of  which  clearly 
refers  to  on-licences.  The  first  part,  there- 
fore, presumably  deals  with  off-licences,  for 
the  section  contemplates  some  licence  being 
attached  to  the  premises ;  that  licence  is  in 
terms  not  an  on-licence,  and  it  must  there- 
fore be  an  off-licence ;  and  by  the  words  of 
the  section  the  grant  is  not  to  be  ''  sub- 
ject to  any  of  the  qualifications  now  iu 
force."  This,  therefore,  practically  repeals 
section  1  of  3  &  4  Vict.  c.  61  (2). 

Field,  J. — I  think  good  cause  has  been 
shewn  against  this  rule,  and  therefore  it 

15Z  per  annum,  at  the  least,  if  situated  in  the 
cities  of  London  or  Westminster,  or  within  any 
parish  or  place  within  the  bills  of  mortality, 
or  within  any  city,  cinqueport,  town  corporate, 
parish  or  place,  the  population  of  which,  ac- 
cording to  the  last  Parliamentary  census  shall 
exceed  ton  thousand,  .  .  ."  &c. 

(3)  35  &  36  Vict.  c.  94.  s.  45 :  «  Prcmiiies  to 
which  at  the  time  of  the  passing  of  this  Act  no 
licence  under  the  Acts  recited  in  the  Wine  and 
Beerhouse  Act,  1869, '  authorising  the  sale  of 
beer  or  wine  for  consumption  thereupon '  is  at- 
tached, shall  not  be  subject  to  any  of  the  pro- 
visions now  in  force,  prescribing  a  certain  rent 
or  value  or  rating  as  a  qualification  for  receiving 
any  such  licence." 
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must  be  discharged.  It  was  said  in  sup- 
port of  it  that  the  magistrates  did  not 
sufficiently  hear  and  determine  the  appli- 
cation in  question.  The  applicant  asked 
for  an  off-licence,  and  acoordizig  to  the 
provisions  of  the  statute  such  an  applica- 
tion can  only  he  refused  on  one  of  four 
grounds  mentioned  in  section  8  of  32  <fe 
33  Vict.  c.  27.  The  magistrates  in  this  case 
took  evideoce  on  the  point,  brought  their 
judgment  to  bear  on  it,  and  in  the  result 
came  to  the  conclusion  that  that  evidence 
did  not  satisfy  them  that  the  house  of  the 
applicant  was  of  a  greater  annual  rateable 
value  than  151.  No  evidence  was  put 
before  them  that  the  population  was  less 
than  10,000;  and  they  therefore  refused 
the  licence  on  the  ground  of  want  of  quali- 
fication as  by  law  is  required.  But  it  is 
said  that  all  that  was  necessary  was  not 
done,  because  there  was  no  specification  in 
writing  of  the  grounds  of  their  refusal. 
Now  it  appears  that  the  magistrates 
retired  to  consider  their  decision,  in  the 
result  determined  to  refuse  the  licence, 
and  their  clerk  made  a  minute  in  writing 
of  their  refusal  and  the  grounds  of  it, 
which  minute  was  read  out  by  the  clerk  of 
the  Court  in  the  presence  of  the  applicant. 
It  is  difficult  to  know  what  more  they 
could  have  done.  If  the  applicant  had 
said  "Give  me  a  copy,"  and  they  had 
refused,  it  may  be  that  he  might  then 
think  that  they  had  not  done  all  they 
should  have  done.  The  reason  of  their 
refusal  was,  however,  specified  in  writing 
and  read  out  to  the  applicant ;  and  I  can- 
not help  thinking  that  where  an  applicant 
does  not  ask  for  a  copy  there  is  no  duty 
cast  on  the  magistrates  to  give  him  one. 
The  rule,  therefore,  fails  on  that  ground. 

The  remaining  point  contended  for  is 
that  the  effect  of  section  45  of  the  Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  is  to  do 
away  with  the  necessity  for  the  qualifica- 
tion mentioned  in  section  1  of  3  &  4  Vict, 
c.  61,  in  a  person  applying  for  an  off- 
licence.  The  learned  counsel  for  the  ap- 
|)ellant  relies  in  support  of  the  contention 
on  the  well-known  principle  of  construc- 
tion, that  where  two  Acts  are  inconsistent 
in  any  of  their  terms  and  provisions,  the 
older  has,  to  that  extent,  to  give  way  to 
the  younger.  The  45th  section  of  the 
Licensing    Act,    1872,    is    not    happily 


drawn ;  and  the  language  lends  a  colour 
to  such  a  contention  :  but  I  think  that  is 
not  the  intention  of  the  Act,  which  is 
making  a  new  code  for  granting  on-licences, 
there  being  already  certain  qualifications 
rendered  necessary  by  3  &  4  Vict.  c.  61, 
which  this  Act  is  intended  to  augment  in 
certain  cases. 

I  think  what  is  really  meant  may  be 
put  thus  :  "  We  won't  disturb  any  exist- 
ing on-licence ;  but  if  you  come  to  us  for  a 
fresh  one,  you  must  have  further  qualifica- 
tion."  This,  I  think,  is  consistent  with 
the  scope  of  the  Act ;  and  I  cannot  give 
the  effect  sought  on  the  appellant's  behalf 
to  be  given  to  section  45.  The  rule, 
therefore,  fails  on  this  ground,  and  must 
be  discharged. 

Cave,  J. — I  am  of  the  same  opinion. 
The  statute  requires  a  specification  in 
writing  of  the  grounds  of  refusal  of  an  off- 
licence;  and  that  provision  is,  I  think, 
introduced  for  the  benefit  of  the  applicant. 
I  think  it  is  enough  for  the  purposes  of 
this  case  if  we  hold  that  the  magistrates 
are  only  bound  to  give  a  writing  to  the 
applicant  if  it  is  asked  for,  provided  that 
the  objection  is  made  in  writing,  though 
communicated  orally  to  the  applicant.  As 
regards  the  second  point,  the  generality  of 
the  words  of  the  section  furnishes  some 
ground  for  the  contention  made  on  the 
applicant's  behalf.  The  section  is  not 
clearly  drawn,  but  I  think  must  be  limited 
in  a  certain  way ;  and  the  only  limitation 
consiBtent  with  the  purposes  of  the  Act  is 
to  hold  that  the  section  means,  "  If  you 
are  going  to  ask  for  an  on-licence,  not 
having  one  already,  you  must  be  subject 
to  "  the  qualification  thereinafter  enjoined. 
The  rule  must  therefore  be  discharged. 

Jitde  disdiargtd  with  costs. 


Solicitors— Helder,  Roberts  &  Gillett,  a^nt« 
for  Atter,  Whitehaven,  for  appellant ;  Wood 
&  Wooton,  agents  for  Milburn,  Workington, 
for  respondents. 


Vol.  6L] 


MICHAELMAS  1881  to  MICHAELMAS  1882. 


146 


[IN  THE  HOUSE  OF  LORDS.] 
1881.  1  MULLIN8  V,  THB  TRSASUBER 

Nov.  8, 11 ,  24.  J  OF  THB  coxjimr  of  burret. 

Justice  of  Peace — Expenses  ofoonveyirvg 
Prisoners  to  Gaol ^27  Geo.  2.  c.  3.  s.  1  ; 
11  <t-  12  Viet,  c.  42.  *.  26  ;  28  <t  29  Vict, 
e.  126.  ss.  5  and  S—The  Prison  Act,  1877 
(40  d:  41  Vict.  c.  21),  m.  4,  28,  57— 
Period  of  Coinmittal-— Prison  AtUhoriiy. 

The  expenses  of  conveying  to  prison  a 
person  summarily  convicted  or  conwUtted 
for  trial  in  <Ul  counties  except  Middlesex 
are  "  expenses  incurred  in  respect  of  the 
maintenance  of  prisons,  to  which'*  the 
Prison  Act,  1877,  applies,  **and  of  the 
prisoners  therein,**  toithin  the  meaning  of 
section  4,  as  interpreted  by  section  57  of 
that  Ad,  and  are  therefore  payable  out  of 
moneys  provided  by  Parliament. 

This  was  an  appeal  fix>m  a  decision  of 
the  Court  of  Appeal  reversing  one  of  the 
Queen's  Bench  Division.  The  case  is 
reported  in  the  Courts  below,  49  Law  J. 
Bep.  Q.B.  257 ;  50  ibid.  181 ;  Law  Rep. 
5  Q.B.  D.  170 ;  Ibid.  6  Q.B.  D.  156. 

On  the  12th  of  August,  1879,  the 
police  magistrate  for  Lambeth,  in  the 
county  of  Surrey,  convicted  one  Lydia 
Barnard  of  being  drunk  and  disorderly, 
and  adjudged  her  to  be  imprisoned  in  the 
prison  at  Westminster,  in  the  county  of 
Middlesex,  for  fourteen  days;  he  also 
committed  one  John  Allcroft  for  trial  for 
felony.  The  plaintiff,  acting  under  war- 
rants of  commitment,  conveyed  the  said 
Lydia  Barnard  and  John  Allcrofb  respec- 
tively to  the  prisons  at  Westminster  and 
Clerkenwell,  in  the  county  of  Middlesex. 

The  prisoners  being  unable  to  pay  the 
expenses  of  their  conveyance,  the  magis- 
trate on  the  14th  of  August,  acting  in 
the  case  of  Lydia  Barnard  under  27  Geo. 
2.  c.  3,  and  in  the  case  of  John  Allcroft 
under  11  <fe  12  Yict.  c.  42.  s.  26,  ascer- 
tained the  sum  which  ought  to  be  paid  to 
the  plaintiff  for  so  conveying  them,  and 
made  an  order  on  the  defendant  to  pay 
such  sums  to  the  plaintiff. 

The  defendant  in  each  case  refused  to 
pay,  on  the  ground  that  the  liability  to  pay 
such  sums  had  been  transferred  from  the 
defendant  to  the  Secretaiy  of  State  by  the 
Prison  Act,  1877. 
Vou  61.— Q.B. 


The  question  was  brought  before  the 
Queen's  Bench  Division,  the  facts  being 
stated  in  a  Special  Case.  That  Court 
decided  that  the  expenses  in  question  were 
not  "  expenses  incm'red  in  respect  of  the 
maintenance  of  prisons  ....  and  of  the 
prisoners  therein,"  which  by  the  Prisons 
Act,  1877,  s.  4,  were  made  payable  out  of 
moneys  provided  by  Parliament.  Jndg* 
ment  was  accordingly  given  for  the 
plaintiff. 

The  Court  of  Appeal  reversed  this 
decision. 

The  plaintiff  appealed. 

Sir  H.  GiSfvrd,  Q-C,  and  Poland  {A.  L. 
Smith  with  them),  for  the  appellant. — The 
object  of  section  4  of  the  Prison  Act, 
1877,  is  to  transfer  to  Government  the 
expenses   previously  payable  by  the  pri- 
son   authority    under    the   Prison   Act, 
1865  (28  &  29  Vict.  c.  126),  s.  8,  out  of 
the   county   rate — see  the   definition    of 
''maintenance  of  a  prisoner,"  in  section 
57.    These  expenses  did  not  include  the 
cost  of  conveying  accused  or  convicted 
persons  to  prison.     There  was  considerable 
variety  as  to  the  mode  in  which  such  cost 
of  conveyance  was  to  be  paid.     Where  a 
man  was  taken  up  by  a  policeman  and 
carried  to  a  lock-up  there  was  no  statutory 
provision,  but  the  practice  has  been  to  pay 
the  expenses  out  df  the  police  rate,  which 
is  distinct  from  the  county  rate ;   e.g.  in 
London  the  Metropolitan  Police  Bate,  which 
is  distributed  over  several  counties.     The 
same  practice  has  prevailed  as  to  convey- 
ance of  prisoners  from  lock-up  before  the 
Justices.   Expenses  of  conveying  a  prisoner 
arrested  under  a  warrant  are  payable  as 
provided  by  3  Jac.  1.  c.  10  and  27  Geo.  2. 
c.  3.  s.  1 — ^that  is,  if  the  prisoner  cannot 
himself  pay  them,  by  the  treasurer  of  the 
county,  who  is  to  be  allowed  the  amount 
in  his  accounts  by  the  Justices  in  quarter 
sessions.     The  like  provision  is  made  in 
11  <fe  12  Vict.  c.  42.  8.  26  in  regard  to 
prisoners  committed  for  trial.     It  is  con- 
tended   that    although    the    Justices    in 
quarter   sessions   are  the  prison   autho- 
rity, yet  the  allowance  by  them  in  the 
treasurer's  accounts  of  the  amounts    so 
paid  is  not  a  payment  by  them  as  prison 
authority. 

The  terms  of  the  Prison  Act,  1877, 
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8.  4,  apply  to  "  prisoners  therein."  No 
person  answers  that  description  until  he 
has  been  brought  to  the  prison. 

[Lord  Blackburn  referred  to  section 
57.1 

That  is  the  definition  of  "  prisoner,"  and 
declares  that  it  means  "  any  person  com- 
mitted to  prison."  We  say  that  "com- 
mittal "  means  the  actual  lodgment  of  his 
body  in  custody  in  prison,  not  the  mere 
order  for  such  lodgment,  though  often 
popularly  spoken  of  as  commitment.  The 
words,  "removal  from  one  place  of  con- 
finement to  another,"  refer  to  removal 
under  section  25  of  convicted  prisoners 
fit>m  one  prison  to  another. 

Tht  SolicUor-General  {Sir  F.  Herschell, 
Q.C.)  {E,  Baggallay  with  him),  for  the  re- 
spondent.— The  expenses  in  question  are 
subject  to  alteration  and  control  by  the 
Secretary  of  State  (see  section  24),  and  are 
therefore  within  the  principle  npon  which 
the  Act  proceeds,  that  the  county  is  not 
to  bear  expenses  it  cannot  control.  It  is 
contended  that  they  are  expenses  of  "  re- 
moval from  one  place  of  confinement  to 
another  or  otherwise." 

"  Committed," in  section  57,  is  used  in  the 
ordinary  sense  with  reference  to  the  com- 
mitment or  order  which  makes  a  roan  a 
"  prisoner "  within  the  meaning  of  the 
Act.  In  section  27  "committal"  and 
"  imprisonment "  are  mentioned  as  two 
distinct  things.  In  section  28  "  commit " 
is  used  in  the  same  sense. 

Then  as  to  these  not  being  expenses 
payable  by  the  prison  authority,  as  such, 
the  interpretation  clause  (section  61 )  merely 
defines,  by  reference  to  the  Act  of  1865, 
who  the  prison  authority  under  the  Act  is 
— ^that  is,  the  Justices  in  quarter  sessions 
assembled.  Having  that  definition  we 
may  substitute  "Justices  in  quarter 
sessions  assembled"  all  through  for  "  prison 
authority."  These  are  expenses  of  main- 
tenance of  prisoners,  and  they  are  payable 
by  the  prison  authority  out  of  the  same  fund 
as  other  prison  expenses. 

Again,  if  the  Act  had  said  generally 
that  all  expenses  payable  by  the  prison 
authority  should  be  transferred  it  might 
be  necessary  to  examine  strictly  what 
expenses  were  payable  by  the  prison 
authority  as  such.  But  in  fact  the  ex- 
penses transferred  i^re  all  strictly  defined, 


Further,  the  expenses  to  be  paid  under  the 
Act  include  expenses  not  previously  paid 
by  the  prison  authority — those,  namely, 
incurred  in  the  transference  from  one 
prison  to  another — for  there  was  no  such 
transference  before  the  Act. 

[Lord  Penzance. — ^No  provision  is  made 
as  to  ascertaining  the  amoimt.  Is  the  old 
provision  of  an  order  upon  the  treasurer 
preserved ;  and  if  so,  where  is  the  control 
of  the  Government  ?] 

The  expenses   might  be  paid    by  the 
ti*easurer  in  the  first  instance  and  repaid 
afterwards  by  the  Treasury,  as  in  the  case 
of  prosecutions. 
Poland^  in  reply. 

Cur.  (idv.  tmU. 

Lord  Blackburn. — ^It  appears  by  this 
case  that  a  woman  was  summarily  con- 
victed before  a  magistrate  sitting  at  Lam- 
beth, in  the  county  of  Surrey,  of  an  offence 
committed  in  the  comity  of  Surrey,  and 
sentenced  to  imprisonment.  Before  the 
passing  of  the  Prison  Act,  1877,  she  would 
have  been  committed  to  a  Surrey  prison , 
but  owing  to  directions  given  by  the 
Secretary  of  State,  under  the  authority  of 
the  Prison  Act,  1877,  she  was  committed 
by  the  magistrate's  warrant  to  the  prison 
at  Westminster,  in  Middlesex.  A  man 
was  also  committed  by  the  magistrate  sit- 
ting at  Lambeth,  in  the  county  of  Surrey, 
to  take  his  trial  for  a  felony  committed  in 
the  county  of  Surrey.  In  this  case  also, 
the  prisoner,  before  the  Prison  Act,  1877, 
would  have  been  committed  to  a  Surrey 
prison ;  but,  owing  to  directions  given  by 
the  Secretary  of  State,  under  the  authority 
of  the  Prison  Act,  1877,  the  warrant  was 
made  out  committing  him  to  the  prison  at 
Clerkenwell,  in  the  county  of  Middlesex. 
The  constable  who,  in  obedience  to  the 
respective  warrants,  conveyed  the  two 
persons  to  prison  incurred  expenses  (ascer- 
tained in  each  case  to  be  1«.  6d,),  Those 
expenses  are  probably  in  this  case  not 
greater,  perhaps  less,  than  would  have  been 
incurred  in  conveying  the  persons  com- 
mitted to  a  Surrey  gaol,  but  they  are  not 
the  same.  The  questions  in  this  case  are 
whether  the  ultimate  liability  to  repay  to 
the  constable  these  sums  remains  as  it 
was  before  the  Prison  Act,  1877 — that  is, 
whether  it  is  to  be  borne  by  the  treasorer 
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of  the  ootinty  of  Surrey  out  of  the  county 
rates,  or  whether  it  is,  by  that  Act,  to  be 
defrayed  out  of  moneys  to  be  provided  by 
Parliament.  Though  the  individual  sums 
are  very  small,  the  aggregate  of  all  such 
expenses  amounts  to  a  very  large  sum,  so 
that  the  question  is  one  of  importance  in 
a  pecuniary  point  of  view. 

The  answer  to  it  depends  on  the  true 
construction  of  the  Prison  Act,  1877 ;  but 
to  understand  that  Act  it  is  necessary,  to 
some  extent,  to  consider  what  was  the 
state  of  the  law  before  it  was  passed,  and 
how  far  it  altered  it.  First,  as  to  the 
costs  of  oonvejring  the  malefactor  to  prison 
under  the  existing  law.  The  case  stated 
one  instance  of  a  person  summarily  con- 
victed and  committed  to  prison  under  a 
warrant,  in  order  to  undergo  her  sentence, 
and  another  of  a  person  committed  for 
trial,  in  case  there  should  be  any  difference 
as  regards  the  effect  of  the  Prison  Act  of 
1877  in  the  two  cases,  but  there  is  none. 

The  responsibility  of  the  gaoler  does 
not  commence  till  he  receives  the  prisoner 
into  his  custody ;  the  obligation  to  convey 
him  to  prison  and  keep  him  whilst  so 
conveying  him  at  common  law  lay  upon 
the  vOl  or  place  which  furnished  the  con- 
stable or  other  officers  who  were  to  obey 
the  Justice.  Lord  Hale  says  (1),  "The 
charge  of  sending  malefactors  to  gaol  by 
the  common  law  is  to  be  borne  by  the  vill 
where  they  are  apprehended" — 3  Bdw. 
Coron.  328;  4  Edw.  3.  c.  10.  He  does 
not  state,  nor  does  either  the  passage 
in  Fitzherbert's  Grand  Abridgment  or  the 
statute  cited  by  him  shew,  nor  have  I  been 
able  to  discover,  by  what  machinery  (if 
any)  the  constable  who,  in  the  first  instance, 
was  at  the  charges  was  to  be  reimbursed 
by  the  vilL  "But  now,"  he  proceeds, 
"by  the  statute  of  3  Jac.  1.  c.  10,  the 
charge  is  to  be  borne  by  the  prisoner,  if 
he  hath  wherewith,  the  same  to  be  levied 
by  warrant  of  the  Justices  of  the  peace ; 
and  if  he  hath  not  wherewith,  then  the 
charge  to  be  borne  by  the  parish,  town- 
ship or  tithing  where  the  offender  is  ap- 
prehended, by  a  tax  or  rate  to  be  made  as 
by  the  said  Act  is  prescribed."  Since  Lord 
Hale's  time,  by  the  27  Geo.  2.  a  3,  the 
part  of  the  statute  3  Jac.  1.  c.  10  which 

(1)  2  Hale  P.O.  96. 
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prescribed  the  making  of  a  rate  for  the 
repayment  is  repealed,  and  in  lieu  of  it  it 
is  enacted  that  when  any  person  not  hav- 
ing wherewithal  is  committed  by  warrant 
from  any  Justice  of  the  peace,  then,  "  on 
application  by  the  constable  or  other  officer 
who  conveycKl  him  to  any  Justice  of  the 
peace    of   the    same    county    or   place," 
the  Justice    shall    ascertain  the  reason* 
able  expenses  of  such  constable  or  other 
officer,  and,  "  by  warrant  under  his  hand 
and    seal,    order    the    treasurer   of  the 
county  or  place  to  pay  the  same,  which  the 
said  treasurer  is  hereby  required  to  do  as 
soon  as  he  receives  such  warrant ;  and  any 
sum  so  paid  shall  be  allowed  in  his  ao- 
coimts."     By  section  4  there  is  a  proviso 
preventing  the  making  any  such  order  on 
the  treasurer  of  the  county  of  Middlesex ; 
in  that  county  the  order  is  to  be  made  on 
the  overseers  of   the  parish  where   the 
prisoner  was  apprehended.    Why  this  dis- 
tinction was  mjBude  does  not  appear,  but  it 
still  subsists.     There  has  not  been  any 
further  legislation  as  to  the  expenses  of 
conveying  malefactors  to  gaol  where  the 
prisoner  was  convicted.      The  11   &  12 
Vict.  c.  42.  s.  26  provides  for  the  payment 
for  conveying  to  gaol  prisoners  committed 
for  trial.     By  that  section  the  order  is  to 
be  made  upon  the  treasurer  of  the  county, 
riding,  division,  liberty  or  place  of  exclu- 
sive jurisdiction  wherein  the  offence   is 
alleged  in  the  said  warrant  to  have  been 
committed.     This  throws  light  on  what  is 
meant  by  the  word  "place"  in  the  27 
Geo.  2.  c.  3.     The  county  or  place,  the 
Justice  for  which  commits  to  prison,  was, 
before  11  «k  12  Vict.  c.  42,  the  county  or 
place  where  the  offence  was  alleged  to  have 
been  committed,  and   the   prisoner  was 
brought  in    custody    before   the  Justice 
within     that    county    or     place.       But 
under  the  provisions  of  11   &   12  Vict, 
c.  42.  s.  20,  prisoners  may  be  in  some  cases 
committed  to  the  gaol  of  the  county  in 
which  the  offence  was  committed  by  a 
Justice  of  a  different  county  sitting  in  a 
different  county,  and   it  was  probably  to 
meet  that  case  that  section  26  was  framed 
as  it  is.     In  the  case  now  at  the  bar  the 
person  sent  to  prison  was  arrested  in  the 
county  at  large,  and  would,  before  the 
Prison  Act  of  1877,  have  been  committed 
to  the  gaol  of  the  county,  and,  under  such 
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circumstances,  the  effect  of  27  Geo.  2.  c.  3 
and  11  <b  12  Vict.  c.  42  is  identical.  11  <fe 
12  Vict.  c.  42.  8.  26  retains  the  excep- 
tion as  to  Middlesex  to  he  found  in  27 
Greo.  2.  c.  3, 

As  to  the  law  of  prisons,  it  is  not  neces- 
sary to  consider  any  legislation  prior  to 
the  Prison  Act,  1865.  That  Act  applied 
to  all  prisons  in  England  to  which  Justices 
of  the  peace  commit  malefactors,  and  was 
confined  to  those  prisons.  For  the  first 
time  the  words  "  prison  authority "  are 
used  as  designating  the  managing  body 
that  acted  for  the  locality  to  which  the 
prison  belonged ;  the  thing  was  old  though 
the  name  was  new.  By  the  5th  section, 
as  regards  any  prison  belonging  to  any 
county  or  place  in  the  nature  of  a  county, 
which  is  the  case  with  which  we  have  now 
to  deal,  the  prison  authority  was  the  Jus- 
tices in  quarter  sessions  assembled.  The 
patronage  and  management  of  the  prison 
was  given  to  the  prison  authority.  The 
prison  itself  was  to  be  provided,  by  section 
8,  **  at  the  expense  of"  the  county  or  place 
for  which  it  was  the  prison.  And  all  ex- 
penses *^  incurred  by  a  prison  authority  in 
carrying  into  effect"  the  Act  are  to  be 
defrayed  out  of  the  rates  of  the  district 
applicable  to  the  maintenance  of  a  pri- 
son or  out  of  any  property  applicable 
to  that  purpose.  It  is  necessary  to 
notice  th^se  provisions,  and  to  observe 
that  no  expenses  were  literally  payable  by 
the  prison  authority.  They  were  all  to  be 
at  the  expense  of  the  locality  for  which 
the  prison  authority  acted,  and  to  be  de- 
frayed out  of  the  rates  of  that  locality, 
which  formed  a  fund  not  belonging  to  the 
prison  authority,  though  under  its  man- 
agement and  control. 

I  do  not  think  that  there  is  any  other 
provision  of  the  law  existing  before  the 
Prison  Act,  1877,  which  it  is  necessary  to 
notice.  That  Act,  by  section  5,  trans- 
ferred to  the  Secretary  of  State  all  the 
prisons  and  the  fomiture  and  effects  in 
them,  which  had  heretofore  belonged  to 
the  localities  for  which  a  prison  authority 
acted.  Those  prisons  are  not,  I  think, 
quite  accurately  spoken  of  in  section  3  as 
belonging  to  the  prison  authority.  It 
also  transferred  to  the  Secretary  of  State 
all  the  power  and  patronage  in  respect  of 
those  prisons  which  had  before  been  exer- 


cised by  the  prison  authorities.  And  by 
sections  24  and  25  tiie  Secretary  of  State 
has  power  to  alter  the  prison  to  which  the 
prisoner,  whether  committed  for  trial  or 
under  sentence,  might  be  sent,  thereby 
altering  the  amount  of  the  expenses  of 
sending  him  thither;  and,  in  fact,  as 
already  pointed  out,  that  power  has  already 
been  exercised  in  this  case. 

Such  alteration  being  made,  it  was  rea- 
sonable to  make  an  alteration  in  the  in- 
cidence of  the  expenses ;  and  the  Legisla- 
ture did  frame  a  schenie  for  that  purpose. 
The  county  members  would  have  a  natural 
bias  to  wish  to  relieve  the  county  rates  as 
much  as  possible,  and  therefore  they  would 
probably  wish  the  sdieme  to  be  to  begin 
the  relief  from  the  time  when  the  magis- 
trate made  the  order  of  committal ;  and 
they  might  urge  in  support  of  this  that 
under  this  new  Act  the  power  of  the 
Secretary  of  State  then  began.  The  Trea- 
sury authorities  would  have  a  natural  bias 
to  wish  to  throw  as  little  as  possible  upon 
the  funds  to  be  provided  by  Parliament,  and 
therefore  would  probably  wish  the  scheme 
to  be  to  begin  the  burthen  on  the  public 
from  the  time  when  the  prisoner  was  re- 
ceived in  the  gaol,  the  expenses  between 
the  committal  and  the  receipt  being  home 
by  the  county  rate,  or  the  police  rate,  or 
otherwise  as  before,  and  there  are  plausible 
grounds  which  might  be  put  forward  by 
each.  But  what  a  Court  of  law  has  to  do 
is  to  ascertain  the  intention  of  the  Legis- 
lature, and  that  I  think  can  only  be  done 
by  taking  the  words  of  the  Act  as  it  re- 
ceived the  Boyal  assent,  and  asking.  What 
intention  do  those  words  express  when 
used  with  reference  to  the  existing  law  and 
making  such  a  change  in  it  f  Section  4 
must  be  read  as  if  for  ^'  prisoner "  and 
'*  maintenance  of  prisoner  "  were  inserted 
the  definition  of  those  words  in  section  57 ; 
and  so  read  it  enacts  that  all  expenses 
shall  be  defrayed  out  of  funds  to  be  pro- 
vided by  Parliament,  if  they  are  incurred 
in  respect  of  the  maintenance  of  those 
prisons  to  which  the  Act  applies;  and 
''  all  such  necessary  expenses  incurred  in 
respect  of  any  persons  committed  to  those 
prisons  on  remand,  or  for  trial,  safe  custody, 
punishment  or  otherwise,  including  cdl 
such  necessary  expenses  incurred  in  re- 
spect of  such  a  person  for  food,  clothing. 
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caaiody,  safe  conduct  and  removal  from 
one  place  of  confinement  to  another,  or 
otherwifle,  from  the  period  of  his  committal 
to  prison  until  his  death  or  discharge  from 
prison,  as  would,  if  this  Act  had  not 
passed,  have  heen  payable  by  a  prison 
authority,  with  this  proviso,  that  nothing 
in  this  Act  shall  exempt  a  prisoner  from 
payment  of  any  costs  or  expenses  in 
respect  of  his  conveyance  to  prison  or 
otherwise,  which  he  would  have  been 
liable  to  pay  if  this  Act  had  not  passed." 

Prisoners  were  under  a  liability  to  pay 
under  3  Jac.  1.  c.  10.  I  am  not  aware  of 
any  other  liability  which  existed.  The 
inference  to  be  drawn  from  that  is,  that  it 
was  supposed  that  but  for  the  proviso  the 
case  would,  or  at  least  might,  have  been 
within  the  enactment.  And,  so  far,  that 
affords  an  argument  for  construing  the 
enacting  part,  if  ambiguous,  in  a  sense 
which  would  prevent  the  proviso  from 
being  idle  and  unnecessary.  And  I  may 
here  notice  an  ai^ument  used,  that  if  the 
enacting  part  put  an  end  to  the  liability  of 
the  county,  some  provision  ought  to  have . 
been  made  for  securing  the  constables  their 
expenses,  and  I  think  that  does  afford  an 
argument  for  construing  the  existing  part, 
if  ambiguous,  in  a  sense  that  would  pre- 
«  vent  the  imputation  on  the  Legislature  of 
having  taken  away  one  remedy  for  the 
constables  without  giving  them  another. 
I  think  it  need  not  be  considered  which  of 
these  arguments  is  the  stronger,  for  I  do 
not  think  the  words  of  the  enacting  part 
are  ambiguous.  The  first  question  is.  What 
do  the  words  "  committed  to  prison  **  and 
''  committal  to  prison  "  here  mean  ?  Mr. 
Justice  Lush  thought  that  they  meant 
"  received  into  prison,"  and  on  that  based 
his  judgment.  But  I  cannot  agree  with 
him.  I  think  that  the  words,  both  in 
common  parlance  and  in  legal  phraseology, 
mean  "  when  the .  order  is  made  under 
which  the  person  is  to  be  kept  in  prison ; " 
and  I  can  see  nothing  in  the  scheme  of 
this  Act  to  justify  us  in  putting  an  unusual 
sense  on  iJie  words,  especially  as  the  Act 
gives  to  the  Secretary  of  State  a  new  control- 
ling power  from  the  time  of  the  making 
of  Uiat  order.  Then,  if  the  words  "  period 
of  committal"  are  to  be  understood  as 
meaning  '^  frt>m  the  time  of  the  making 
out  of  the  order  of  committal,"  it  seems  to 


me  clear  that  the  expenses  incurred  in 
carrying  the  committed  prisoner  from  the 
magistrate's  office,  where  he  was  then  in 
confinement,  to  the  prison,  fall  within  the 
words  "removal  from  one  place  of  confine- 
ment to  another  or  otherwise."  And  the 
remaining  question  is,  whether  they  are 
within  the  qualification  of  being  "  such  as 
would,  if  this  Act  had  not  passed,  ha  vebeen 
payable  by  a  prison  authority."  This  is  the 
part  of  the  enactment  which  has  given  me 
most  difficulty.  But,  as  I  have  already  ob- 
served, no  es^nses  were,  before  the  pass- 
ing of  the  Prison  Act,  1877,  in  the  literal 
sense  of  the  words,  "  payable  by  a  prison 
authority."  They  were  to  be  borne  by  the 
county  or  place  to  which  the  prisoner  be- 
longed, and  for  which  the  prison  authority 
acted,  and  paid  out  of  a  fund  which  was 
raised  by  the  rates,  which  in  the  case  of  a 
county,  and  I  should  think  in  all  cases, 
was  under  the  management  of  the  same 
body  which  was  by  the  Act  of  1865  made 
the  prison  authority  in  respect  of  prisons 
in  that  county  or  place.  And  I  think 
that,  unless  the  words  **  payable  by  a 
prison  authority  "  mean  payable  out  of  the 
fund  under  the  management  of  a  prison 
authority  from  which  prison  expenses  are 
defrayed,  there  were  no  expenses  so  pay- 
able by  a  prison  authority,  and  the  whole 
enactment  would  be  inoperative.  Con- 
struing them  so,  I  think  that  the  expenses 
payable  out  of  the  county  rates  which  are 
under  the  control  of  the  Justices  in 
quarter  sessions,  who  are  the  prison  au- 
thority, must  be  considered  as  paid  by  a 
prison  authority.  ^       ^ 

I  attach  no  weight  either  one  way  or 
the  other  to  the  fact  that  the  amount  of 
those  expenses  was  to  be  ascertained  by  a 
Justice  of  the  peace.  When  ascertained 
they  were  to  be  paid  by  the  treasurer,  who 
was  the  servant  of  the  Justices  belonging 
to  the  coimty,  out  of  the  fund  which  was 
under  the  control  of  those  Justices,  and 
those  Justices  were,  after  the  Act  of  1865, 
a  prison  authority.  And  I  do  not  see 
that  they  were  the  less  payable  by  the 
county  which  the  Justices  represented 
because  they  were  not  at  liberty  to  disallow 
the  payment  made  by  the  treasurer. 

llie  parochial  authorities  of  Middlesex 
might  have  laid  a  case  before  Parliament 
for  relieving  themselves  from  the  payment 
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of  those  expenses.  If  they  did,  their  claim 
was  disregarded.  But  I  cannot  agree  with 
Mr.  Justice  Manistj  that  the  fact  that  in 
Middlesex  those  expenses  are  paid  out  of 
the  parochial  fund  belonging  to  a  body  that 
had  nothing  to  do  with  the  prison,  and 
which  can  in  no  sense  be  said  to  be  paid 
by  a  prison  authority,  shews  that  in  other 
counties  the  payment  out  of  a  fund  be- 
longing to  the  body  which  maintained  the 
prison,  and  which  was  imder  the  control 
of  the  body  which  was  made  the  prison 
authority,  was  not  made  by  the  prison 
authority. 

I  therefore  agree  with  the  construction 
of  the  Act  come  to  by  the  Court  of  Appeal, 
and,  consequently,  in  my  opinion,  the  ap- 
peal should  be  dismissed  with  costs. 

Lord  Watson. — I  am  also  of  opinion 
that  the  judgment  of  the  Court  of  Appeal 
ought  to  be  affirmed.  In  construing  the 
57th  section  of  the  Prison  Act,  1877,  for 
the  purposes  of  this  case,  the  first  question 
arising  for  consideration  is  this— whether 
the  expression  "  committed  to  prison " 
refers  to  the  granting  of  a  warrant  for  the 
incarceration  of  the  prisoner,  or  to  the 
delivery  of  his  person  into  the  custody  of 
the  gaoler  within  the  prison  walls.  Upon 
this  point  I  cannot  say  that  the  able  ar- 
gument of  the  appellant's  counsel  raised 
any  serious  doubt  in  my  mind.  ''  Com- 
mitment "  or  "  committal " — ^for  I  take 
these  words  to  be  synonymous— express 
the  act  of  the  magistrate,  who  alone  has 
power  to  commit  to  prison,  whether  pend- 
ing further  enquiry,  for  trial  or  for  punish- 
ment. His  exercise  of  that  power  is 
complete  when  the  warrant  of  commitment 
has  been  duly  signed  and  delivered.  With 
the  safe  conduct  of  the  prisoner  from  the 
dock  to  the  gaol,  and  his  transfer  there  to 
the  custody  of  the  prison  officials,  the 
magistrate  has  nothing  to  do.  I  am,  ac- 
cordingly, of  opinion  that  the  leading  words 
of  the  enactment  in  section  57  are  broad 
enough  to  cover  all  expenses  lawfully  in- 
curred in  respect  of  the  safe  conduct  and 
conveyance  of  a  prisoner  from  the  time 
when  the  warrant  of  committal  was  issued 
until  his  death  or  discharge. 

The  dedsion  of  the  case,  in  my  opinion, 
comes  to  depend  upon  the  just  construction 
of  these  words  in  section  57  :  ''As  would| 


if  this  Act  had  not  passed,  have  been  pay- 
able by  a  prison  authority."  If  it  were 
established  that  the  cost  of  conveying  a 
prisoner  from  the  dock  to  the  gaol,  upon 
remand  or  summary  conviction,  were  not 
payable  by  a  prison  authority  within  the 
meaning  of  section  57,  it  appeal's  to  me 
that  the  appellant  would  be  entitled  to 
have  judgment  given  in  his  favour. 

It  is  not  in  dispute  that  the  term  **  pri- 
son authority  *'  first  became  a  nomen  juris 
on  the  passing  of  the  Prison  Act,  1865. 
By  sections  1  and  2,  Justices  of  the  peace 
were  constituted  the  prison  authority,  for 
the  purposes  of  the  Act,  in  all  counties ; 
and  by  section  8  it  was  enacted  that  all 
expenses  incurred  by  the  prison  authorities 
in  carrying  into  effect  the  provisions  of  the 
Act  should  be  defrayed  out  of  any  rate  of 
the  nature  of  a  county  rate,  leviable  in  the 
county,  and  applicable  to  the  maintenance 
of  a  prison,  or  out  of  any  other  property 
applicable  to  that  purpose.  Neither  is  it 
disputed  that  the  costs  to  which  this  action 
relates  formed  no  part  of  the  expenses  of 
executing  the  Act  of  1865,  and  were  in  no 
sense  incurred  or  payable  by  a  prison  au- 
thority constituted  under  that  Act.  Before 
the  passing  of  the  Prison  Act,  1865,  it  had 
been  enacted  that  these  costs  should  be 
paid  by  the  treasurer  of  the  county  upon 
the  onier  of  the  Justice  or  Justices  by 
whom  the  accused  party  had  been  com- 
mitted. 

Accordingly,  at  and  before  the  time 
when  the  Prison  Act  of  1877  became  law, 
matters  stood  in  this  position :  the  cost  of 
conveying  to  prison  a  person  committed 
on  remand  or  for  trial  was  a  charge  upon 
the  county  funds  or  rate  administered  by 
the  county  Justices.  As  I  read  the  Act 
of  1865,  the  expenses  incurred  in  its  exe- 
cution by  the  Justices  acting  as  the  prison 
authority  were  made  a  charge  upon  the 
same  fund.  The  Act  of  1 865  expressly  pro- 
vides that  they  "  shall  be  defirayed  "  out  of 
the  county  rate ;  and  although  in  section  57 
of  the  Prison  Act,  1877,  these  expenses 
are  described  as  «  payftble  by  a  prison 
authority,"  they  were  not  in  any  strict 
sense  payable  by  a  prison  authority  under 
the  Act  of  1865,  but  were  payable  out  of 
the  county  rates  or  funds  levied  or  ad- 
ministered by  the  Justices  of  the  peace. 
The  county  prison  authorities  und^  the 
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Act  of  1865  had,  qwi  prison  authoritieSy 
no  statutory  right  to  interfere  with  the 
county  rates  or  funds ;  they  had  merely  a 
right  to  demand  that  the  expenses  incurred 
by  them  in  carrying  out  the  Act  should  be 
defrayed  by  the  Justices,  as  the  legal  ad- 
mimstrators  of  the  counly  fund. 

I  have  come  to  the  conclusion  that  the 
expression  '*  a  prison  authority,"  in  section 
57,  refers  to  and  means  the  Justices  of  the 
peace  of  the  county,  and  not  the  Justices 
acting  in  their  capacity  as  prison  authority 
for  the  county.  In  that  clause  the  ex- 
penses with  which  it  deals  are  first 
described  as  ''  expenses  incurred  in  respect 
of  a  prisoner" — ^that  is,  incurred  by  the 
new  prison  department  of  the  State.  But 
when  reference  is  made  to  the  state  of 
things  existing  before  the  passing  of  the 
Act,  they  are  described  as  expenses  payable 
by  a  prison  authority.  If  it  had  been  in- 
tended by  these  last  words  to  limit ''  ex- 
penses," for  the  purposes  of  the  clause,  to 
such  as  were  necessary  for  canying  out 
the  Act  of  1865,  the  change  of  phraseology 
from  "  incurred  "  to  "  payable "  is  very 
singular.  The  whole  costs  from  commit- 
ment until  death  or  discharge  of  the 
prisoner  were  *'  payable,"  in  the  strictest 
sense  of  the  word,  by  the  Justices  of  the 
county,  whereas  the  prison  expenses,  after 
his  actual  incarceration,  which  were  *'  in- 
curred" by  the  Justices  as  the  prison 
authority  under  the  Act  of  1865,  were  cer^ 
tainly  not  ''  payable "  by  them  in  that 
capacity.  The  considerations  to  which  I 
have  referred  would  not  of  themselves  lead 
me  to  reject  the  appellant's  arguments 
upon  this  part  of  the  case.  But  they  do 
not  stand  alona  The  61st  section  of  the 
statute  of  1877  enacts  that  the  expressions 
'^  prison  authorities,"  "  Justices  in  sessions 
assembled"  and  '' visiting  Justices"  shall 
have  the  same  meaning  in  relation  to  any 
prison  as  they  have  in  the  Prison  Act, 
1865,  and  *'  expressions  defined  in  that 
Act  shall  have  the  same  meaning  also  in 
this  Act."  That  enactment  appears  to  me 
to  have  the  practical  effect  of  transferring, 
so  £ftr  as  necessary,  all  its  definitions  or 
interpretation  clauses  from  the  Act  of  1 865 
to  that  of  1877.  And  the  provision  that 
"  prison  authorities  "  shall  have  the  same 
meaning  as  in  the  Act  of  1865  has,  in  my 
opnion,  no  other  or  further  result  than  to 
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import  the  definitions  of  a  prison  au* 
thority  contained  in  section  5  of  that  Act 
into  the  Prison  Act,  1877.  I  do  not 
think  it  was  intended  to  import  not  only 
that  definition,  but  along  with,  and  as  a 
necessary  part  of  it,  all  the  rights  and 
liabilities  belonging  or  attaching  to  a 
prison  authority  imder  the  Act  of  1865. 
And  if  I  am  right  in  holding  that  such  is 
the  true  import  and  effect  of  section  61,  it 
is  beyond  controversy  that  the  costs  sued 
for,  which  were  formerly  payable  out  of 
the  county  funds  administered  by  the 
Justices,  must  now  be  met  by  the  Treasury. 
I  have  not  been  able  to  derive  any  aid 
from  the  leading  enactments  of  the  statute 
apart  from  the  terms  of  sections  57  and  61 
as  indicating  the  intention  of  the  Legis- 
lature in  r^ard  to  this  matter.  They  do 
not  per  se  create  any  presumption  that  the 
Legislature  intended  to  make  these  costs  a 
charge  upon  the  national  purse ;  at  least 
that  inference  does  not  appear  to  me  to  be 
more  probable  than  the  appellant's  theory, 
that  nothing  is  tranrferred  by  the  Act  to 
the  Home  Secretary  except  the  prisons  of 
the  county,  and  the  maintenance  of  pri- 
soners after  they  have  been  placed  in  the 
custody  of  the  prison  officials.  Nor  do  I 
think  that  there  is  much  weight  in  the 
argument  derived  from  the  terms  of  the 
proviso  with  which  section  57  concludes. 
It  belongs  to  a  species  of  proviso  which  is 
introduced  without  necessity,  and  simply 
ob  majorem  cauUlam^  and  in  no  way  con- 
flicts with  either  of  the  two  constructions 
of  the  enacting  words  of  the  clause,  for 
which  the  appellant  and  the  respondent 
respectively  contend,  although  the  fact  of 
its  introduction  is  more  easily  explained 
on  the  assumption  that  the  contention  of 
the  respondent  is  right. 

LoBD  Pbnzakce. — I  am  glad  to  find 
that  your  Lordships  have  arrived  at  the 
conclusion  with  respect  to  this  case  to 
which  my  own  mind  has  been  brought 
upon  a  full  consideration  of  it,  not  with- 
out some  doubt  and  hesitation.  The 
question  is  really  a  very  bhort  one,  and 
depends,  not  only  substantially,  but  in 
form,  upon  the  proper  construction  to  be 
given  to  a  single  section  of  a  single  Act  of 
Parliament.  I  shall,  therefore,  not  trouble 
your  Lordships  at  any  length  on  the  sub- 
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ject.  I  think  a  very  short  time  will  enable 
me  to  put  before  the  House  the  reasons 
which  have  brought  my  mind  to  the  con- 
clusion that  the  judgment  appealed  from 
ought  to  be  aflSrmed. 

The  Prison  Act  of  1877  was  an  Act  for 
the  purpose  of  transferring  to  the  Secretary 
of  State  the  government  and  management 
of  the  prisons  of  this  country,  which  had 
before,  in  the  case  of  counties,  been  under 
the  management  of  the  magistrates ;  and 
the  4th  section  says  that, ''  after  the  com- 
mencement of  this  Act  all  expenses  in- 
curred in  respect  of  the  maintenance  of 
prisons,"  ''and  of  the  prisoners  therein, 
shall  be  defrayed  out  of  moneys  pro- 
vided by  Parliament."  Then  comes  the 
question,  What  is  the  meaning  of  the  word 
*'  maintenance "  1  That  is  a  technical 
word  which  has  been  used  in  the  Act 
subject  to  a  definition  to  be  found  in 
section  57,  on  which  the  whole  question 
turns. 

Section  57  declares  that  '^  the  main- 
tenance of  a  prisoner"  includes  certain 
things.  First,  there  comes  what  I  call  a 
descriptive  category  of  the  matters  which 
are  included  in  the  words  "  maintenance 
of  a  prisoner."  '*  All  such  necessary  ex- 
penses incurred  in  respect  of  a  prisoner 
for  food,  clothing,  custody,  safe  conduct 
and  removal  from  one  place  of  confinement 
to  another  or  otherwise,  from  the  period 
of  his  committal  to  prison  until  his  death 
or  discharge  from  prison."  That  is  the 
descriptive  category  which  the  section,  in 
the  first  place,  gives  us  as  to  the  meaning 
of  those  words  "  maintenance  of  a  pri- 
soner." Then  follows  what  I  will  call  a 
restrictive  condition,  in  these  words :  "  As 
would,  if  this  Act  had  not  passed,  have 
been  payable  by  a  prison  authority."  And 
thirdly,  there  follows  a  proviso  that  "  no- 
thing in  this  Act  shall  exempt  a  prisoner 
from  payment  of  any  costs  or  expenses  in 
respect  of  his  conveyance  to  prison  or 
otherwise  which  he  would  have  been  liable 
to  pay  if  this  Act  had  not  passed." 

Now,  aflber  the  argument  that  has  taken 
place  at  your  Lordships'  bar,  I  think  it 
cannot  be  denied  that  this  section  is  not  a 
plain  one.  It  cannot  be  denied  that  it  is 
a  section  which  presents  some  difficulty, 
because,  whichever  construction  you  give  to 
it,  you  to  a  certain  extent — I  will  not  say 


do  violence  to  other  portions  of  the  section 
— but  you  do  not  give  the  natural  mean- 
ing to  every  expression  contained  in  it 
which  would,  in  the  first  instance,  arise  in 
the  mind  on  reading  it.  The  argument  of 
the  appellant  proceeds  on  the  supposition 
that  ''  commitment  to  prison"  does  not 
mean  the  commitment  by  a  magistrate,  but 
means  the  actual  transfer  into  the  prison, 
and  reception  in  the  prison,  of  the  prisoner. 
It  is  necessary  for  the  appellant  to  place 
that  construction  upon  the  category  with 
which  the  section  starts,  because  un- 
doubtedly otherwise  the  sum  in  question 
would  fall  within  that  category.  The 
sum  in  question  is  an  expense  incurred 
after  the  committal  by  the  magistrate  and 
before  the  reception  into  prison,  and  the 
appellant's  argument  makes  it  necessary  to 
give  the  construction  I  have  just  men- 
tioned to  that  portion  of  the  section.  Now, 
at  the  outset,  I  think  it  is  plain  that  that 
is  doing  some  violence  to  the  word  '<  com- 
ndtment."  Whether  it  is  '^  commitment " 
or  '*  committal "  appears  to  me  to  be  indif- 
ferent, for  I  think  tbey  mean  the  same 
thing.  But  I  think  everyone  would  say 
that  the  natural  and  ordinary  meaning  of 
commitment  to  prison  is  the  act  of  the 
magistrate  in  committing  to  prison,  and 
therefore  some  violence  is  done,  as  I  think, 
by  the  argument  of  the  appellant  to  that 
portion  of  the  section.  But  he  justifies 
that  violence  by  the  construction  which  he 
says  is  the  necessary  and  proper  con- 
struction of  the  following  words — ^those 
words  which  contain  waht  I  have  called  a 
restrictive  condition.  They  are  to  be 
''  such  expenses  as  would,  if  this  Act  had 
not  passed,  have  been  payable  by  a  prison 
authority."  Now,  I  confess  that,  reading 
those  words  by  themselves,  I  should  have 
been  disposed  to  think  that  the  Act  meant 
payable  by  a  prison  authority,  as  such.  I 
think  that  would  be  the  natural  meaning 
of  those  words,  and  it  is  upon  that  view 
of  the  meaning  of  those  words  that  the 
appeUant's  argument  is  founded.  He  does 
some  violence,  therefore,  to  the  first  por- 
tion of  the  section,  but  he  founds  his  rea- 
sons for  doing  that  violence  to  the  first 
portion  of  the  section  on  the  proper  con- 
struction of  the  second  portion  of  the 
section.  Now,  referring  to  the  aigoment 
on  the  other  side,  the  respondent  says  that 
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oommitment  to  priaon  means  oommitment 
in  the  ordinary  sense,  and  certainly  he 
does  no  violence  to  that  portion  of  the 
section.  And  when  he  comes  to  deal  with 
the  next  portion — namely,  the  restrictive 
condition  that  they  must  he  sach  expenses 
as  would,  if  the  Act  had  not  passed,  have 
heen  payahle  hj  a  prison  authority — I 
understand  his  argument  to  be  this :  he 
says, "  A  prison  authority — what  is  that  1 " 
Turning  to  the  definition  clause  of  the 
statute  in  question,  we  find  that  that  ex- 
pression is  to  have  the  same  meaning  as 
the  words  "  prison  authority  "  had  in  the 
Act  of  1865.  The  expression  ^'  prison 
authority,"  and  other  expressions,  shall 
'*  have  the  same  meaning  in  relation  to 
any  prison  as  they  have  in  the  Prison  Act, 
1865." 

When  we  turn  to  the  Prison  Act  of 
1865,  we  find  in  section  5  that  the  persons 
hereinafter  named  shall  be  prison  authori- 
ties for  the  purposes  of  this  Act,  and  then 
foUows  a  list  of  the  difiSarent  people  who 
are  to  constitute  a  prison  authority  accord- 
ing to  the  place  in  respect  of  which  the 
Act  is  speaking.  With  regard  to  counties 
it  says,  **  As  respects  any  prison  belonging 
to  any  county  except  as  hereinafter  men- 
tioned, or  to  any  riding,  division,  hundred 
or  liberty  of  a  county  having  a  separate 
Court  of  quarter  sessions,  the  Justices  in 
quarter  sessions  assembled  "  are  to  be  the 
prison  authority.  Well,  then,  if  that  defi- 
nition of  prison  authority  is  read  into  the 
Act  of  1877,  the  restrictive  condition  to 
which  I  have  referred  would  run  in  these 
words :  *'  Such  expenses  as  would,  if  this 
Act  had  not  passed,  have  been  payable  in  a 
county  by  the  Justices  in  quarter  sessions 
assembled."  The  respondent  says,  ''  You 
have  no  right  to  go  beyond  that :  that 
satisfies  the  whole  of  these  words.  You 
have  got  a  definition  of  prison  authority 
given  you  in  this  statute,  and  it  says  that 
that  expression  is  to  mean  the  same  thing 
as  it  does  in  the  Act  of  1865.  The  Adb 
of  1865  says,  as  regards  a  county, 
that  it  means  the  Justices  in  quarter 
sessions  assembled,  and  therefore  the 
whole  scope  and  effect  of  this  portion  of 
the  section  is  merely  to  say  that  an  expense 
incurred  in  respect  of  a  prisoner  which  is 
to  be  within  this  section,  must  be  such  as 
would,  if  the  Act  had  not  passed,  have 
Vol.  61.— Q.B. 
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been  payable  by  the  Justices  in  quarter 
sessions  assembled."  Now  I  confess,  in 
my  opinion,  that  construction  does  much 
less  violence  to  the  prima  facie  aspect  of 
the  words  contained  in  the  section  than 
that  which  the  appellant  has  been  forced 
to  adopt;  and  therefore,  had  the  matter 
stood  there  alone,  my  mind  would  have 
been  driven  to  the  conclusion  that  the 
respondent  was  right.  But  then  there 
remains  the  proviso ;  and  I  confess  I  am 
inclined  to  give  more  weight  to  that  pro- 
viso than  some  of  your  Lordships  have 
done.  The  proviso  is,  that  ''nothing  in 
this  Act  shall  exempt  a  prisoner  from  pay- 
ment of  any  costs  or  expenses  in  respect  of 
his  conveyance  to  prison  or  otherwise 
which  he  would  have  been  liable  to  pay  if 
this  Act  had  not  passed." 

Now,  I  quite  agree  that  provisos  are 
constantly  inserted  in  Acts  of  Parliament 
to  protect  particular  interests  ex  majori 
cautela,  and  that  you  must  not  always 
expect  to  find  that  if  the  proviso  had  not 
been  there  an  effect  would  have  been  pro- 
duced contrary  to  or  different  from  the 
effect  that  is  produced  by  the  proviso  being 
there;  in  other  words,  you  must  not 
always  e^)ect  to  find  that  the  proviso  was 
necessary.  But  in  this  case  I  cannot  help 
thinking  that  the  proviso  has  shed  a  light 
upon  the  meaning  of  the  Legislature, 
because  the  person  who  drew  this  Act 
must  have  had  before  his  mind  in  drawing 
that  proviso  the  species  of  expense  which 
is  here  in  question  and  controversy;  he 
must  have  had  before  him  the  expense  of 
conveying  a  prisoner  to  prison — an  expense 
which  by  previous  statutes  had  been  cast 
upon  the  prisoner  himself  in  the  first  in- 
stance. It  would  be  impossible,  it 
seems  to  me,  assuming  this  Act  to  have 
been  drafted  by  a  single  individual,  and 
not  to  be  the  work  of  several  hands,  to 
suppose  that  the  draftsman  would  have 
put  in  that  proviso  unless  he  had  thought 
that  the  previous  part  of  the  section  had 
been  dealing  with  an  expense  of  this 
character.  There  would  have  been  no 
need  for  it;  and  not  only  would  there 
have  been  no  need,  but  there  would  have 
been  almost  an  absurdity  in  putting  in  a 
proviso  that  nothing  should  in  future 
prevent  a  prisoner  paying  the  expense  of 
his  own  conveyance  to  prison  as  he  had 
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done  before,  unless  the  previous  part  of 
the  section  had  dealt  with  a  matter  of  that 
character.  Therefore  I  think  the  proviso 
does  shed  a  light  upon  the  previous  part  of 
the  section,  and  fortifies  the  arguments 
which  have  been  urged  in  other  respects 
in  support  of  the  respondent's  case. 

There  is  only  one  other  matter  to  which 
I  desire  to  call  your  Lordships'  attention, 
and  that  is  a  consideration  which  was 
urged  upon  your  Lordships  by  the  learned 
Solicitor-General.  I  think  it  is  a  con- 
sideration well  worthy  of  your  Lordships' 
acceptance ;  it  turns,  not  upon  any  special 
and  particular  language  used  in  the  statute, 
but  upon  the  genei*al  scope  and  effect  of 
the  Act  as  passed  by  the  Legislature.  The 
object  of  the  Act  was  to  transfer  county 
prisons  from  the  jurisdiction  of  the  magis- 
trates to  that  of  the  Secretary  of  State ; 
and  at  the  same  time  that  it  relieved  the 
magistrates  from  all  dealing  with  prisons, 
and  all  control  over  them,  it  proposed  in 
general  terms  undoubtedly  to  relieve  the 
county  from  the  expense  of  them. 

Now,  in  this  Act  there  is  a  provision 
enabling  the  Secretary  of  State  to  order  a 
prisoner  who  has  committed  an  offence  in 
county  A,  to  be  confined  in  a  prison,  not 
necessarily  in  county  A,  but  in  county  B, 
and  in  tlus  particular  appeal  one  of  the 
cases  brought  before  the  House  for  its  de- 
termination is  a  case  where  an  offence  was 
committed  in  Surrey,  and  the  prisoner  was 
sent  to  a  prison  in  Middlesex. 

It  is  obvious  enough  that  in  such  a 
state  of  things,  if  this  expense  falls  upon 
the  county,  the  county  might  be  put  to 
much  greater  charges  than  it  would  other- 
wise have  been  put  to  before  the  Act 
passed.  Before  the  Act  passed  the  county 
was  responsible  for  its  own  prisoners  being 
conveyed  to  gaol.  But  it  would  seem  un- 
likely that  at  the  time  when  the  Legisla- 
ture was  taking  away  the  authority  from 
the  county  magistrates,  and  at  the  time 
when  it  was  by  the  same  Act  relieving 
them  from  the  expense  of  prisons,  the 
Legislature  intended  to  cast  a  new  burden 
upon  the  county  rates  in  the  manner 
which  has  been  suggested. 

I  think  that  this  is  a  consideration 
which  has  some  weight,  and  which  adds 
something  perhaps  to  the  arguments 
which  have  been  already  urged,  and  which 


have  received  your  Lordships'  saaiction  in 
favour  of  the  respondent. 

I  am,  therefore,  of  opinion  that  this 
judgment  ought  to  be  affirmed. 

Judgment  of  the  Court  below  affirmed j 
and  appeal  dismissed  urith  costs. 


Solicitors— Solicitor  to  the  Treasoiy,  for  appel- 
lant ;  F.  F.  Smallpeice,  for  respondent. 


1881 
Dec 


[IN  THE  COURT  OF  APPEAL.] 

WEBBBB  V.  THE  LONDON, 
BBIGHTON  AND  SOUTH  COAST 
BAILWAY  COMPANY.* 


81.    / 
.  19.  S 


Practice — Staying  Execution  pending 
Appeal  to  House  of  Lords — Appeal  as  to 
Amount  of  Damia/ges  only. 

An  application  to  stay  execution  will  not 
be  granted  by  the  Court  of  Appeal  in  order 
to  give  a  party  who  is  dissatisfied  with  the 
amount  of  damages  assessed  by  a  jury  an 
opportunity  to  decide  whether  he  will  ap- 
peal  or  not  to  the  House  of  Lords, 

This  was  an  application  to  stay  execu- 
tion pending  an  appeal  to  the  House  of 
Lords.  *The  circumstances  under  which  it 
was  made  fully  appear  from  the  judgment 
of  the  Master  of  the  Bolls. 

Murphy,  Q,C,  (with  him  Ma^aa),  moved 
on  behalf  of  the  defendants. 

Jessel,  M.R. — In  this  case  the  defen- 
dants have  neither  presented  nor  decided 
to  present  an  appeid  to  the  House  of 
Lords,  and  we  are  asked  to  grant  a  stay  of 
execution,  in  order  to  give  ^em  an  oppor- 
tunity to  decide  whether  they  will  do  so 
or  not.  I  have  never  heard  of  such  an 
application  except  where  an  appeal  has 
been  presented,  or  where  the  House  of 
Lords  is  not  sitting,  and  then  the  applicant 
always  undertakes  to  present  it.  This  is 
an  entirely  new  application,  and  I  say 
emphatically  that  it  is  one  which  ought 
not  to  be  granted.   The  effect  of  the  second 

*  Coram,  Jessel,  M.R.;  Brett,  T^J.;  Cotton, 
L.J, 
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appeal  would  be  to  allow  a  wealthy  party, 
although  he  is  in  the  wrong,  to  ruin  his 
opponent;  and  this  was  one  of  the  prin- 
cipal ajqguments  used  by  the  Lord  Chan- 
cellor in  foyour  of  the  proposed  abolition, 
under  the  Judicature  Acts,  of  such  appeals 
to  the  House  of  Lords.  The  Legislature, 
however,  thought  it  expedient  to  allow 
them,  but  upon  totally  i^erent  grounds, 
so  that  the  same  argument  remains  un- 
touched. Is  it  right,  therefore,  in  a  case 
of  this  kind  to  encourage  such  an  appeal  1 
The  &ct6  are  these :  The  plaintiff,  who  was 
an  architect,  alleged  that  he  was  injured,  six 
years  before  action  brought,  through  the 
negligence  of  the  defendants'  servants,  and 
that  the  ii\jury  produced  consequences 
which,  although  not  then  serious,  gradually 
developed  into  a  disease  called  locomotor 
ataxy.  The  defendants  denied  the  negli- 
gence, and  asserted  that  the  disease  was 
not  the  result  of  the  accident.  The  jury, 
however,  found  a  verdict  for  the  plaintiff 
for  500^. ;  but  the  learned  Judge  before 
whom  the  action  was  tried  did  not  think 
that  the  negligence  had  been  sufficiently 
proved.  The  defendants  moved  for  a  new 
trial,  and  the  Divisional  Court  thought 
that  there  was  sufficient  evidence  of  negli- 
gence, but  that  the  verdict  was  unsatis- 
&ctoi7,  on  the  ground  that  the  sum  of 
500/.  was  insufficient  if  the  disease — 
loeomoior  ataxy — ^had  been  produced  by 
the  accident  alone,  but  too  much  if  that 
were  not  so.  A  new  trial  was  therefore 
granted. 

The  plaintiff  appealed,  on  the  ground 
that  the  damages  were  not  excessive, 
having  r^ard  to  the  amount  of  suffering 
which  he  had  undergone,  having  been  ill  in 
bed  for  a  period  of  six  or  seven  months. 

After  hearing  the  evidence,  and  con- 
sidering the  summing-up  of  the  learned 
Judge,  we  unanimously  came  to  the  conclu- 
sion that  the  damages  were  not  excessive, 
and  that  we  could  not  say  that  the  j  ury  wera 
wrong  in  giving  500/.  damages,  and  the 
appeal  was  therefore  allowed.  The  result 
therefore  is  that  three  Courts  have  suc- 
cessively found  that  the  plaintiff  is  entitled 
to  damages,  the  only  difference  of  opinion 
being  as  to  the  amount,  so  that  the  only 
question  is  whether  this  case  shall  go  down 
for  a  new  trial  on  that  point,  as  to  the 
amount  of  these  damages.    The  defendants 


admit  that  the  plaintiff  is  entitled  to  sub- 
stantial and  not  mere  nominal  damages. 

The  effect  of  granting  this  application 
would  simply  be  to  ruin  the  plaintiff,  who, 
being  a  poor  man,  and  unable  even  to 
instruct  counsel  to  argue  the  case  before 
us,  would  not  be  able  to  do  so  before  the 
House  of  Lords.  Moreover,  he  might  not 
be  able,  although  entirely  in  the  right,  to 
pay  the  expenses  of  his  witnesses,  and  it  is 
possible  that,  if  he  had  the  means  of  so 
doing,  he  might  satisfy  the  juiy  that  the 
injury  was  continuous.  The  plaintiff  is 
entitled  to  substantial  damages,  and  we 
should  do  a  positive  injustice  if  we  were  to 
grant  this  application. 

Brett,  L.  J. — I  also  agree.  Even  if  the 
defendants  had  determined  to  appeal  to 
the  House  of  Lords,  no  question  of  law  is 
involved.  The  question  of  the  inter- 
mediate case,  which  was  not  brought 
before  the  Divisional  Court,  was  clearly 
left  to  the  jury  by  the  Judge  at  the  trial. 
There  was  ample  evidence  to  support  that 
case,  and  also  the  verdict  of  the  jury,  who 
were  quite  qualified  to  deal  with  it. 

Cotton,  L.J. — I  also  concur.  As  there 
has  not  been  any  determination  on  the 
part  of  the  defendants  to  appeal,  we  ought 
not  to  grant  a  stay  of  execution. 

Application  refused. 


Solicitors — Norton,  Rose,  Norton  k  Brewer,  for 

defendants. 


1881.  \  RICHARDS  {ap^Mllant)  v.  macbride 
Dec.  7.  J  {respondcTit). 

Licensing  Acts — Intoxicating  Liquors, 
sale  of—Sufvday  Closing  {Wales)  Act,  1881 
(44  d'  46  Vict.  c.  61),  *.  ^^Tirne  of  Cmfi- 
inencement  of  Act — Construction. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  15.] 
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Railway  Campam/y — Paasengera^  Fares 
— ^^  Rates,  tolls  and  charges  ^^  —  Absence 
of  Mile-posts  on  Railway — Construction  of 
Inconsistent  Railway  Acts — Equalisation 
of  Fares  over  the  Whole  System  of  Amal- 
gamated Railways — Great  Western  Rail- 
way Company's  Acts — Railway  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  20),  ss. 
94  and  95. 

By  the  original  Act  authorising  the  con- 
struction of  a  railway  the  company  were 
empotoered  to  demand  certain  tolls  for  the 
carriage  of  passengers  and  goods,  and 
upon  payment  of  the  tolls  detnandable  all 
persons  should  be  entitled  to  use  ths  rail- 
way. The  compamy  was  required  to  set 
up  mile-posts  along  the  whole  line  at  the 
distances  of  one  quarter  of  a  mile  from  each 
other  J  and  it  was  enacted  that  ''  No  tolls 
should  be  demanded  or  taken  by  the  com- 
pa/ny  during  any  time  at  which  the  mile- 
posts  slwuld  not  be  set  up  and  maintained" 
Plaintiff  having  traveUed  in  one  of  the 
company's  trains  along  their  line  at  a  time 
when  two  of  the  mile-posts  had  been  re- 
moved, sued  to  recover  the  fare  which  he  had 
been  compelled  to  pay  for  his  journeys,  on 
the  ground  that  it  was  not  by  reason  of  the 
above  enactment  demamdahle  : — Held,  that 
?ie  could  not  recover,  because  the  provisions 
as  to  mile-posts  applied  only  to  cases  where 
persons  or  goods  are  being  conveyed  by 
persons  other  than  the  company  upon  the 
Hne,  and  not  where  the  company  conveys  in 
its  own  carrio/ges,  and  the  plaintiff'  was  not 
therefore  "  a  person  using  the  railway " 
within  the  meaning  of  the  Act, 

By  their  original  Acta  railway  company 
had  a  scale  of  authorised  c/iarges  for  pas- 
sengers according  to  dista/nce.     By  a  sub- 
sequent Act  the  company  were  empowered  to 
make  a  short  extension  line,  and  charge  a 
lu/inp  sum  for  passengers  over  t/iat  exten- 
sion.    A  still  IcUer  Act  allowed  the  company 
to  amalgamate  vnt/t,  another  existing  com- 
pany on  condition  of  Uisir  reducing  tlheir 
charges  to  the  saane  scale  as  that  of  the 
other  company.     That  scale  was  \d.a  mile 
for  ettch  third-class  passenger.     Tlie  amal- 
gawMting  Act,  however,  said  that  a  fraction 
of  a  mile  might  be  charged  for  as  a  mile. 
Plaintiff  traveUed    over    tlie    company's 


line,  including  the  short  extension,  amd 
was  charged  a  sum  which  was  at  the  rate 
ofm>ore  than  a  \d.  per  mile  calculated  over 
the  whole  distance  travelled,  but  of  not 
nwre  than  \d.  per  mile  over  the  distance 
exclusive  of  tlie  extension,  assumitvg  that 
the  company  could  also  charge  the  lump 
sum  for  the  latter  piece.  On  action  brought 
to  recover  the  excess  above  \d.  per  mile 
over  the  whole  distance, — Held,  that  the 
later  Act  must  be  taken  to  have  repealed 
the  earlier  ons  authorising  the  charge 
of  the  lump  sumi ;  and  that  the  com- 
pany were  only  entitled  to  charge  \d.  per 
mile  calculated  over  the  whole  journey  {but 
that  they  might  reckon  a  fraction  of  a  mile 
as  one  mile),  and  that  the  plaintiff  ought 
to  have  judgment  for  the  difference. 

This  waa  a  Special  Case  stated  in  an 
action  brought  by  the  plaintiff  to  recover 
either  the  whole  or  a  portion  of  two  sums 
which  he  had  paid  under  protest,  as  fares 
for  being  carried  as  passenger  in  a  train  of 
the  defendants'  from  London  to  Bristol 
and  back. 

The  action  was  brought  in  the  County 
Court,  and  removed  by  the  defendantis 
into  the  High  Court  by  writ  of  certiorari. 

The  £m^  shortly  were  that  the  distance 
from  Paddington  to  Bristol  is  nearly  118^ 
miles,  and  on  the  date  of  the  plaintiff's 
journeys  there  were  not  set  up  nor  main- 
tained mile-posts  at  the  118th  mile,  nor  at 
the  118^  miles  from  Paddington.  The 
plaintiff  was  charged  10^.  6d.  fare  each 
way.  To  the  fare,  whatever  it  might  pro- 
perly be,  the  company  were  entitled  to 
add  five  per  cent,  for  the  Qovemment  duty, 
and  such  five  per  cent,  as  charged  by  the 
Government  is  calculated  not  merely  on 
the  fare  but  on  the  additional  five  per  cent, 
itself.  In  the  present  case,  if  the  company 
were  entitled  to  charge  Id.  per  mile  for 
119  nules,  which,  as  will  be  seen  by  the 
judgment  of  the  Court,  was  the  decision, 
the  fare  would  be  9s.  lid.  plus  6'247c£. — 
which  would  make  the  total  lOs.  5^. 
nearly. 

The  Plaintiff,  in  person. — I  first  contend 
that  the  company  could  not  demand  any 
fare  at  all  so  long  as  the  mile-posts  were 
not  up.  By  the  company's  Act  of  1835 
(5  4  6  WiU.  4.  c.  107),  s.  177,  they  were 
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required  to  have  a  list  of  tolls  and  fu'es 
painted  upon  boards  at  certain  places,  and 
to  ascertain  with  greater  facility  the 
amounts  chargeable  they  shall  put  mile- 
^osts  at  eyery  quarter  of  a  mile.  Then 
section  178  says  that  no  tolls  shall  be 
demanded  during  any  time  at  which  the 
mile-posts  shall  not  be  set  up  and  main- 
tained. Then  sections  93,  94  and  95  of 
the  Railway  Clauses  Consolidation  Act, 
1845,  enact  the  same  thing  generally. 
The  second  point  is,  if  I  am  not  entitled  to 
a  return  of  the  whole  fare,  that  I  have 
been  overcharged  and  ought  to  recover  the 
difference  between  Id.  per  mile  and  the 
sum  paid.  In  1835  there  was  a  scale  of 
fibres  up  to  Acton,  and  in  1837  (by  1  Yict. 
c.  92.  s.  43)  a  charge  of  28.  was  granted 
over  the  riiort  distance  from  Acton  to 
Paddington ;  but  both  those  became  obsolete 
when  the  Great  Western  Railway  was 
amalgamated  with  other  lines  and  became 
one  large  complete  undertaking.  By  10  dc 
11  Yict.  c.  226.  s.  47,  they  were  repealed, 
because  by  it  the  company  were  required 
to  reduce  their  tolls  to  the  same  scale  as 
the  Birmingham  and  Oxford  Junction,  and 
that  was  Id.  per  mile.  Then  as  to  the 
fraction  of  a  mile,  that  company  could  not 
charge  Id.  for  a  fraction,  and  no  charge 
could  be  made  for  a  quarter  of  a  mile 
unless  the  full  quarter  was  travelled.  This 
distance  must  therefore  be  calculated  at 
118^  miles  only. 

B.  E.  WebsttTj  Q.C.,  and  B.  S.  Wright,  for 
the  defendants. — On  the  first  point,  the  Act 
does  not  mean  that  the  absence  of  one 
post  destroys  the  right  to  make  any  charge. 
But  it  is  submitted  that  neither  the  special 
nor  the  general  Act  applies  to  a  passenger 
where  he  is  conveyed  by  the  company  as 
earners;  the  sections  refer  to  the  use  of 
the  railway  by  a  person  with  his  own 
carriage.  The  rate  or  toll  does  not  include 
any  charge  for  conveyance  as  carriers.  In 
Garton  v.  T^  Bristol  cmd  Exeter  BaUway 
Company  (1),  which  was  decided  upon  an 
Act  the  language  of  which  is  identical  with 
this,  the  distinction  between  ''charges" 
and  ''tolls"  was  pointed  out.  So  the 
company  may  recover  charges  for  work 
done,  and  the  sections  do  not  prevent 
their  charging  &re8  to  a  man  who  has 

(1)  1  B.  &  S.  112 ;  SO  Law  J.  Bep.  Q.B.  273. 
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actually  been  conveyed  in  their  carriages, 
and  it  is  submitted  that  the  sections  re  - 
ferred  to— sections  163,  167,  173,  177, 
178 — ^are  limited  to  rates  and  tolls.  As  to 
the  general  Act,  WaUia  v.  The  London  and 
South  Western  Bailway  Company  (2)  was 
in  point ;  the  subject-matter  of  each  section 
must  be  looked  at ;  also  The  North  Eastern 
Bailway  Company  v.  Anderson  (3).  On 
the  second  point :  it  is  admitted  that  if 
the  special  grant  of  the  lump  sum  of  2s. 
from  Acton  to  London  has  been  repealed 
the  plaintiff  would  be  entitled  to  recover  \d. 
But  there  has  certainly  been  no  express 
repeal,  and  there  was  no  reason  for  doing 
away  with  the  power  given  which  would  in- 
duce the  Court  to  hold  that  it  was  repealed 
by  implication.  There  has  been  no  Act 
amalgamating  the  railways  together  under 
the  title  of  Great  Western  Railway,  but 
the  existing  Great  Western  Eaiiway  was 
empowered  to  buy  the  other  railway ;  and 
what  was  intended  was  to  keep  a  scale 
where  there  was  one,  but  reduce  the  rate 
to  that  of  the  Birmingham  and  Oxford, 
and  not  to  interfere  where  lump-sum 
charges  were  authorised  expressly.  All 
the  paymente  under  the  Act  of  1837 
(1  Vict.  c.  92)  were  lamp  payments.  Then 
by  10  k  11  Vict.  c.  138.  s.  51  there  is 
express  power  to  charge  for  a  fraction  of  a 
mile  as  a  nule. 
Plaintiff,  in  reply. 

Cur,  adv.  vuU. 

Field,  J.  (on  Nov.  30). — This  is  an  action 
brought  by  Mr.  Brown  to  recover  back 
from  the  Great  Western  Bailway  Company 
either  the  whole  or  a  portion  of  two  sums 
which  he  has  paid  in  respect  of  his  being 
carried  from  London  to  Bristol  and  back 
again.  He  travelled  on  a  certain  day  from 
Paddington  to  Bristol  third  class,  and  was 
charged  \0s.  ^d.  for  his  fare.  This  he 
paid  under  protest,  and  exactly  the  same 
was  done  with  respect  to  ^his  return 
journey.  His  contention  being  that  the 
company  had  on  these  and  other  occasions 
charged  more  than  they  were  entitled  by 
law  to  charge,  he  applied  in  the  first  in- 
stance to  the  Railway  Commissioners  for 
an  injunction    against    the    company   to 

(2)  39  Law  J.  Rep.  Exoh.  67 ;  Law  Rep.  5 
Exch.  62. 

(3)  1  So.  Seas.  Gas.  (3rd  ser.)  1056. 
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compel  tliem  to  discontinue  charging  more 
than  the  maximum  fare  authorised  by 
their  Acts.  This  Court  held  that  such  a 
matter  was  beyond  the  jurisdiction  of  the 
commissioners,  and  granted  a  prohibition, 
pointing  out  that  Mr.  Brown's  proper 
remedy  was  by  action.  Hence  this  action 
was  brought,  and  the  Special  Case  stated  for 
our  judgment  upon  the  questions  raised 
in  it. 

Now  the  distance  from  Paddington  to 
Bristol  is  nearly  118^  miles,  and  it  turns 
out  that  at  the  time  when  the  fares  were 
taken  there  was  no  mile-post  at  the  118th 
mile,  and  none  at  the  quarter  mile  beyond 
the  118th  mile. 

The  first  question,  then,  is  whether  in 
consequence  of  the  absence  of  these  posts 
the  company  was  justified  in  making  any 
charges  to  anybody.  It  would  be  a  very 
serious  consequence  if  this  were  answered 
in  the  negative,  but  our  duty  would  be 
plain  so  to  hold  did  we  think  Mr.  Brown's 
construction  of  the  Acts  to  be  the  true 
one.  We,  however,  do  not  think  so,  and 
for  the  following  reasons.  The  Legisla- 
ture in  the  early  railway  Acts  did  not 
foresee  the  future  of  railways,  thinking 
that  railway  companies  would  make  their 
profits  by  charging  for  other  persons' 
engines  and  trains  to  run  uiK>n  their  lines, 
and  accordingly  the  most  minute  provi- 
sions as  to  fares  and  tolls  were  inserted 
in  the  original  Acts.  In  practice  the  rail- 
way companies  became  carriers  themselves 
to  the  exclusion  of  other  persons,  and  the 
clauses  which  had  been  inserted  imposing 
upon  the  railway  companies  who  did 
themselves  carry  the  liability  of  common 
carriers  and  the  consequent  duty  to  cany  at 
reasonable  charges,  became  more  important 
than  the  other  provisions. 

This  was  the  state  of  affairs  with  regard 
to  this  company  when  the  Acts  of  1835 
and  1837  were  passed.  There  were  two 
series  of  provisions  in  the  Act,  one  affect- 
ing the  use  of  the  railway  by  other  persons 
and  the  other  affecting  the  carrying  by  the 
company  of  persons  and  goods  over  their 
lines  as  carriers;  and  the  distinction 
between  the  two  must  be  kept  in  mind. 

The  plaintiff  claims  the  return  of  the 
whole  fare,  because  by  sections  177  and 
178  of  the  Act  of  1835  the  company  are 
required  to  paint  a  list  of  tolls  and  fares 


upon  boards,  and  to  put  mile-posts  at  every 
quarter  of  a  mile,  and  are  prohibited  from 
inking  any  rates  or  tolls  for  any  article  or 
passenger  so  carried  or  conveyed  along  the 
railway  except  during  the  time  the  boards 
and  posts  ^ball  be  painted  and  affixed. 
That  was  private  legislation.  But  there 
was  also  passed  the  well-known  general 
Act— the  Bail  way  Clauses  Consolidation 
Act,  1845  (8  Vict.  c.  20)— and  the  plaintiff 
relies  further  upon  it. 

As  to  the  private  Act,  I  think  it  seems 
reasonably  clear  that  the  prohibition  of 
Mceiving  rates  and  tolls  was  by  the  very 
language  of  the  Act  limited  to  tolls  and 
rates  such  as  were  fixed  before,  and  did 
not  refer  to  the  reasonable  charges  which 
the  company  as  carriers  were  entitled  to 
make. 

As  to  the  general  Act,  section  95  says 
that  '*  no  tolls  shall  be  demanded  or  taken 
by  the  company  for  the  use  of  the  railway 
during  any  time  at  which  the  boards 
hereinbefore  directed  to  be  exhibited  shall 
not  be  exhibited,  or  at  which  the  mile- 
stones hereinbefore  directed  to  be  set  up 
and  maintained  shall  not  be  so  set  up  and 
maintained." 

Section  94  had  required  the  setting  up 
and  maintenance  of  milestones  or  posts  at 
each  quarter  of  a  mile,  and  section  92  had 
said,  "  It  shall  not  be  lawful  for  the  com- 
pany at  any  time  to  demand  or  take  a 
greater  amount  of  toll  or  make  any  greater 
charge  for  the  carriage  of  passengers  or 
goods  than  they  are  by  this  and  the 
special  Act  authorised  to  demand,  and  upon 
payment  of  the  tolls  from  time  to  time 
demandable  all  companies  and  persons 
shall  be  entitled  to  use  the  railway." 

Now  in  the  present  case  the  plaintiff 
was  not  a  person  using  the  railway  in  the 
sense  in  which  the  words  are  used  in  that 
Act.  He  was  being  carried  by  the  com- 
pany in  their  capacity  of  carriers.  The 
consequence  is  that  he  does  not  come  with- 
in  sections  163  to  166  of  the  private  Act^ 
and  not,  we  also  think,  within  those  of 
the  general  Act  just  referred  to. 

It  was  contended  indeed  that  "  toll " 
has  in  those  sections  a  larger  meaning 
than  the  "toll"  or  "rate"  referred  to  in 
the  private  Act,  because  it  is  defined  in 
section  3  as  including  "  any  rate  or  chai^ 
or    other    payment    payable    under   the 
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special  Act  for  any  passenger,    animal, 
carriage,  goods,  merchandise,  articles,  mat- 
ter or  tMngs  conveyed  on  the  railway." 
But  that  meaning  is  given  subject  to  the 
preamble,  so  to  speak,   of  the  section — 
*'  unless  there  be  something  in  the  subject 
or  context  repugnant  to  such  construc- 
tion."   We  thmk  the  words  in  section  95 
are  repugnant.     If  the  word  "  toll "  stood 
by  itself  it  might  not  be  so,  but  the  toll  is 
to  be  "  for  the  use  of  the  railway,"     On 
principle,  therefore,  we  should  so  decide ; 
but  the  case  is  covered  by  authority  as 
well.     The  case  of  OarUm  v.   The  Bristol 
<md  Exeter  Railway  Gompa/ny  (1)   is  an 
authority  to  the  extent  of  the  construction 
which  was  put  upon  sections  163  and  166 
of  the  private  Act.     The  next  case  which 
happened —  Wallis  v.  The  London  and  South 
Western  Railway   Company  (2) — decided 
that  carriers'  cluuiges  were  not  tolls  within 
the  meaning  of  section  97  of  the  general 
Act;  and  the  Court  arrived  at  that  oon- 
dosion  by  holding  that  the  9  7th  section  must 
be  read  together  with  the  95th  and  96th  and 
the  series  of  sections  applicable  to  it.   Con- 
sequently the  97th  must  be  read  as  if  the 
words  "  for  the  use  of  the  railway  "  were 
inserted  in  it.     A  similar  question  arose 
afterwards  in  the  Scotch  Courts,  and  the 
corresponding  sections  in  the  Scotch  Rail- 
way Clauses  Act  to  the  95th,  96th  and 
97tii  of  the  Bailway  Clauses  Consolidation 
Act,   1845,  were  discussed,  and  also  the 
decision  in  WaUis  v.  The  London  and  South 
Western  Railway   Company  (2);    and   it 
will  be  found  that  in  The  Caledonian  Rail- 
way Company  v.  Guild  (4)  the  Scotch  Court, 
while  differing  as  to  the  construction  of 
section  97,  distinctly  held  that  the  words 
''for  the  use  of  the  railway"  in  section  95 
had  the  meaning  placed  upon  them  by  the 
English  Courts.      Both  on  principle  and 
on  authority  we  think  therefore  that  the 
meaning  of  the  Legislature  is  clear  that 
thiT^hibition    to^reoeive    tolls    only 
applies  to  cases  where  the  person  who 
claims  to  travel  free  is  using  the  railway 
himself,  and  not  where  he  is  carried  by  the 
company  as  a  passenger. 

We  decide  that  the  absence  of  the  mile- 
posts  did  not  prevent  the  company  charg- 
ing the  plaintiff  a  fare  or  toll;  and  that 

(4)  1  New  Sess.  Cas.  (4th  ser.)  vol.  i.  p.  198. 


159 


he  cannot  therefore  recover    it  in    this 
action. 

The  second  point  is  also   one  of  con- 
siderable importance.     The  Great  Western 
Bailway    Company  by  their    scheme   of 
1835  stopped  short  at  Acton,  making  a 
junction  there  with  the  London  and  North 
Western    Bailway  Company  and  taking 
powers  to  run  over  the  five  and  a-half  miles 
into  London.      In   1837,   however,   they 
obtained  parliamentaiy  authority  to  make 
the  remaining  five  and  a-haJf  miles  for 
themselves  into  a  station  of  their  own  at 
Paddington.     By  the  original  Act  there 
was  a  scale  of  charges  which  the  company 
were  entitled  to  nu^e,  but  the  new  Act, 
instead  of  a  scale,  gave   them   power  to 
charge  a  lump  sum  of  2s,  for  the  five  and 
a-half  miles.     Now  unless  that  power  has 
been  taken  away,  the  company  here  were 
justified  in   charging    Mr.    Brown    even 
more  than  they  have  done.     The  conten- 
tion, however,  is,  that  as  a  later  Act  of 
Parliament  contains  clauses  inconsistent 
with  the  exercise  of  this  power,  the  earlier 
Act  giving  the  power  must  be  taken  to  be 
pro  toTito repealed.     Sometime  after  1837, 
as  the  Great  Western  Bailway  extended 
itself,  it  obtained  legislative   sanction  to 
amalgamation  with  various  other  railways 
upon  certain  terms.     Among  others,  an 
Act  provided  that   they  were  not  to  be 
allowed  to  exercise  their  powers,  or  carry 
out  their  amalgamation  with  the  Birming- 
ham and  Oxford  Junction,  except  on  con- 
dition of  reducing  their  tolls  to  the  same 
scale  of  charges  as  the  Birmingham  and 
Oxford  Junction.     That  scale  is  Id,  a  mile, 
and  the  plaintiff  argues  that  the  2s,  maxi- 
mum is  thereby  repealed.     We  think  that 
he  is  right.    This  Act  of  10  <fe  11  Vict  c. 
226   says    that     the    great    undertaking 
which  had  by  that  time  become  the  Great 
Western  Bailway  is  to  have  a   uniform 
charge  all  over;  and  I   think  that  the 
meaning  of  the  Act  was  to  establish  this 
on  the  scale  mentioned  and  to  do  away 
with  the  previous  right  to  charge  2s,  for 
one  particular  distance  of  five  and  a-half 
miles.     That  disposes  of  the  second  point. 
The  third  point  is,  How  much  are  they 
entitied  to  charge?  The  distance  from  Pad- 
dington to  Bristol  is  118^  miles.    The  ear- 
liest legislation  said  that  for  every  fraction 
of  a  quarter  of  a  mile  the  company  might 
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charge  a  quarter  of  a  mile.  But  in  section 
51  of  10  &  11  Vict.  c.  226,  which  was  the 
Act  which  reduced  the  tolls,  it  was  enacted 
that  a  fraction  of  a  mile  might  be  charged 
for  as  a  mile.  We  therefore  think  that 
the  total  distance  to  be  calculated  is  119 
miles.  Mr.  Brown  has  therefore  been 
overcharged  to  the  extent  of  something 
more  than  \d.  each  way.  His  verdict  is 
therefore  for  2d, 

North,  J. — I  take  the  same  view,  and 
wish  to  state  very  shortly  the  way  in 
which  it  strikes  me. 

As  regards  the  question  about  the  mile- 
stones under  5  k  6  Will.  4.  c.  107,  there  are 
certain  clauses  referring  to  the  taking  of 
what  are  called  rates  and  tolls.  Other  clauses 
refer  to  the  taking  of  charges.     The  17th 
section  deals  with  both.  [The  learned  Judge 
read  the  section.]     That  is  exclusive  of 
certain  items.     In  that  section  therefore 
you  have  the  three — the  rates,  tolls  and 
charges — lumped  together,  but  distributed 
by  reference  to  the  words  ''rates,  tolls  and 
charges  for  conveyance ''  as  the  case  may 
be.     That  being  the  case,  clearly  there  is  a 
distinction  recognised  by  the  Act  itself 
between  the  rates  and  tolls  which  are 
charges  for  conveyance  in  carriages  not 
belonging  to  the  company  on  whose  lines 
the  articles  or'  things  are  being  conveyed 
on  the  one  hand,  and  the  charges  for  con- 
veyance by  that  company  where  they  are 
acting  as  carriers  on  the  other  hand.  Now 
as  regards  the  question  of  the  milestones, 
by  the  173rd  section,  in  any  case  where 
there  is  a  fraction  of  a  ton  conveyed,  or 
the  distance  for  which  an  article  or  a  per- 
son conveyed  is  less    than  a  mile,  the 
fractions  are  provided  for,  and  a  provision 
is  made  for  the  purpose  of  ascertaining  the 
distance  for  which  rates  or  tolls  are  to  be 
demanded;   and  the  company  are  to  put 
up    and    maintain    milestones    at    every 
quarter  of  a  mile.     Now  that  has  not  been 
done  in  this  case.     Then  the  178th  section 
provides  that  it  is  not  lawful  for  the  com- 
pany to  demand  or  take  any  tolls  or  rates 
unless  the  milestones,  with    the  proper 
description  thereoD,  which  are  directed  to 
be  set  up  every  quarter  of  a  mile,  are 
kept  in  their  place.     Now  that  applies 
specifically  to  the  booking  of  rates  and 
tolls  only,  and  does  not  apply  to  the  case 
in  which  charges  are  being  received;  that 


is  to  say,  it  does  not  apply  to  a  case  like 
the  present,  of  a  person  being  conveyed  by 
the  company  themselves  along  their  own 
line.      Therefore  it  seems    to    me  clear 
from  the  construction  of  those  clauses,  and 
it  is  also  directly  in  accordance  with  the 
decision  of  the  Court  of  Queen's  Bench  in 
the  case  of  GarUm  v.  The  Bristol  and  Exeter 
Railway  Company  (1).     But  then  it  was 
said  also  upon  this  point  that  the  Railway 
Clauses  Consolidation  Act  deals  with  a 
similar    matter    in    somewhat    different 
terms  and  must  be  looked  at.    Of  course 
it  might  be  that  under  that  Act  certain 
duties  are  imposed    upon    the  company 
which  had  not  been  before ;  and  although 
we  decide  in  the  defendants'  &vour  as 
regards  the    private    Act,    the    plaintiff 
might  be  in  the  right  under  the  public 
Act.      But    that   public    Act   has   also 
received  judicial  decision  in  WalUa  v.  The 
London  and  South  Western  Railway  Com- 
pany  (2) ;  and  the  same  conclusion  was 
arrived  at  there  on  that  Act,  namely,  that 
the  95th  section,  which  corresponds  to  the 
178th  section  here,  and  which  is  the  same 
section,    applies  merely    to    oases  where 
persons  or  goods  are  being  conveyed  by 
other  persons  than  the  company  upon  the 
line,  and  not  to  where  the  persons  or 
goods  are  being  conveyed  by  the  company 
itself.      That  disposes  of   the  milestone 
question. 

Now  the  second  question  is  with  respect 
to  the  two-shilling  charge  by  the  defen- 
dants.    That  stands  very  shortly  in  this 
way.     By  the  47th  section  of  the  Act  of 
10  <fe  11  Yict.  c.  226,  a  reduction  of  tolls 
and  chaiges  is  contemplated  as  required  of 
the  Great  Western  Bailway  Company  to 
equalise  their  rates,  tolls  and  charges  with 
those  of  another  railway.     Then  the  49th 
section  says  what  is  to  be  charged  by  the 
Great  Western  Bailway  Company,  and  in 
the  case    we    are    deiJing  with  now  it 
is  this.     The  maximum  rate  of  chaige 
to  be  made  by  the  company  for  the  con- 
veyance of  passengers  along  their  railway 
is  for  every  passenger  conveyed  in  a  third- 
class  carriage  by  any  such  train  as  the 
plaintiff  was  being  conveyed  by,  the  sum  of 
\d,  per  mile ;  the  maximum  charge  is  to 
be  a  1(£.  a  mile.     Now  the  argument  on 
behalf  of  the  company  when  reduced  to  its 
simple  elements  was  this — that  by  reason 
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of  some  other  Act  they  had  power  to 
charge  not  only  a  penny  a  mile  hut  any 
other  sum  they  pleased  not  exceeding  two 
shillings.  That  seems  to  me  to  be  directly 
inconsistent  with  the  terms  of  this  Act, 
where  it  says  the  maximum  charge  shall 
be  a  \d,  a  mile  for  the  conveyance  of 
passengers  in  third-class  carriages  in  a 
tnun  which  is  not  an  express  train.  It 
seems  to  me  if  that  does  not  directly  repeal 
the  previous  Act  which  says  that  a  charge 
of  2«.  may  be  made,  it  would  have  the 
effect  of  making  the  sum  charged  by  the 
company  more  than  the  maximum  charge. 
Then  the  third  and  the  only  remaining 
point  is  with  respect  to  the  fraction  of  a 
mile.  Now  as  to  that,  as  I  understand 
Mr.  Brown,  his  argument  is  that  inasmuch 
as  certain  other  companies  to  whose  level 
the  Great  Western  Bailway  Company's 
charges  are  to  be  reduced  do  not  charge 
as  much  as  M.  for  a  fraction  of  a  mile,  by 
reason  of  the  9  &  10  Vict.  c.  337, 
therefore  the  Great  Westei*n  Railway  Com- 
pany are  bound  to  reduce  their  charges  to 
the  same  level.  But  assuming  that  he  was 
right,  and  that  under  9  &  10  Yict.  the 
company  could  charge  only  for  a  full  mile ; 
by  the  Act  of  10  &  1 1  Vict  c.  226,  the  Act 
of  the  following  session,  they  are  clearly 
empowered  to  diarge  for  any  fraction  of  a 
mile  beyond  six  miles  or  more  as  for  one 
mile.  Therefore  if  the  two  Acts  are  in- 
consistent, the  earlier  one  is  to  be  rejected, 
and  the  later  Act  seems  to  me  to  be  clear 
upon  the  point  and  to  entitle  the  company 
to  take  the  toll  for  a  whole  mile  instead 
of  a  fraction. 

Judgment  for  plairUiff. 

Soliciton— R.  R.  Nelson,  for  defendants. 
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1881.     1  THE    BANBURY   URBAN    SANITARY 
l>ec.  19.  /  AUTHORITY  i).   PAGE. 

Public Heahh  Act,  1875,  s.  H— Nuisance 
— Not  Injurious  to  Health. 

[For  the  report  of  the  above  case,  see 
51  Jaw  J.  Kep.  M.C.  21.] 
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1881.       1  BOBBETT  v.  THE  SOUTH  EASTERN 
Dec.  19.    J  RAILWAY  COMPANY. 

Statute  of  Limitations — Lands  actually 
required  for  the  purposes  of  the  Bailway — 
Lands  Clauses  Act,  1846,  s.  127—3  iSc  4 
WiU.  4.  c.  27.  s.  7—37  ^  38  Vict.  c.  57. 
s.  I— Order  XL.  rule  10. 

Action  for  the  recovery  of  land  taken 
by  a  railway  company  in  1881  as  being 
acttuiUy  required  for  the  purposes  of  their 
undertaking.  The  land  had  for  some 
years  before  1863  been  in  the  possession  of 
one  BeaUf  who  used  it  as  a  coal  wharf,  and 
was  from  that  tim^  up  till  1881  used  by 
the  plaintiff,  who  had  purchased  Beale^s 
business.  The  company's  servants  occc^ 
sionally,  at  the  plaintiffs  request,  repaired 
a  fence  which  was  between  the  coal  wharf 
and  a  siding  whereon  the  company* s  trucks 
which  took  the  plaintiffs  coals  were  shunted. 
No  rent  was  ever  agreed  on  or  paid  or 
contemplated  for  the  plaintiff s  use  of  the 
land  : — Held,  that  the  mere  fact  that  the 
land  taken  was  not  superfluous  land, 
but  land  required  for  the  purposes  of  tlie 
undertaking,  would  nat  prevent  the  plaintiff 
acquiring  a  title  as  against  the  company 
under  the  Statute  of  Limitations;  even 
although  the  plaintiff  acquired  title  by  the 
laches  of  the  companifs  servants. 

This  was  an  action  for  the  reooveiy  of 
land,  of  which  the  plaintiff  had  been  in 
possession  for  more  than  twelve  years  be- 
fore it  was  taken  by  the  defendant  com- 
pany.   ^ 

The  jury  at  the  trial  were  unable  to 
agree  as  to  whether  or  not  the  plaintiff 
had  had  possession  of  the  land  to  the  exclu- 
sion of  the  company  since  1864,  and  were 
discharged.  Both  parties  moved  for  judg- 
ment. The  facts  and  arguments  appear 
sufficiently  fix>m  the  judgment. 

WiUif,  Q.C.  (with  him  A  £.  Stone),  for 
the  plaintiff. 

E.  Clarke,  Q.C,  for  the  defendants. 

Denman,  J. — ^This  action  was  brought 
to  recover  possession  of  a  piece  of  land 
near  the  Frant  Station  on  the  defendant's 
line.  The  land  in  question  was  about  one 
hundred  3rards  from  the  station  door,  in- 
side a  line  of  fence  which  divided    the 
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company's  land  from  the  high  road.  It 
was  on  a  level  with  the  line,  and  within 
a  few  feet  of  a  siding  of  the  company. 
In  the  year  1863  the  land  in  dispute  had 
been  for  some  years  nsed  as  a  coal  wharf 
by  one  Beale.  who  carried  on  his  business 
there  as  a  coal  merchant,  receiving  coal 
from  the  company's  trucks  and  delivering 
off  to  customers  from  the  wharf  into  carts 
standing  on  the  highway.  In  1863  Beale 
retired,  and  the  plaintiff  purchased  his 
business.  The  plaintiff  then  applied  to 
Noden,  the  defendants'  manager,  for  '*  per- 
mission to  occupy  "  the  coal  wharf  in  the 
place  of  Beale ;  and  Noden  wrote  that  he 
would  give  instructions  to  the  station- 
master  *^  to  allow  the  plaintiff  to  take  pos- 
session of  the  wharf  j "  and  he  wrote  a  letter 
to  the  station-master  to  that  effect.  There- 
upon the  plaintiff,  after  communicating 
with  the  station-master,  but  without  any 
lease  or  agreement,  proceeded  to  use  the 
coal  wharf  and  a  shiall  wooden  shed  ad- 
joining, used  by  Beale  as  an  o£&ce,  for  the 
purposes  of  his  business.  In  1865  the 
plamtiff  erected  a  brick  office  in  the  place 
of  the  wooden  shed  above  mentioned. 
Down  to  1881  the  plaintiff  carried  on  the 
business  there.  The  company's  servants 
occasionally  repaired  a  fence,  which  was 
between  the  coal  wharf  and  the  siding. 
No  permission  was  ever  given  by  the 
plaintiff  to  the  company's  servants  to  repair 
the  fence ;  but  it  was  occasionally  repaired 
by  them  at  his  request,  and  sometimes  he 
gave  a  gratuity  to  the  company's  servants 
who  had  repaired  it.  No  rent  was  ever 
agreed  upon  or  paid  or  contemplated  for 
the  plaintiff's  use  of  the  land.  The  usual 
access  to  the  coal  wharf  was  through  the 
gate  which  led  from  the  high  road  to  the 
station,  and  across  the  station  yard,  and 
which  was  kept  dosed  at  night  by  the 
company,  but  not  locked.  There  was  also 
a  mode  of  entering  the  coal  wharf  from 
tiie  high  road  through  some  openings  at 
the  back  of  the  coal  wharf  abutting  upon 
the  high  road,  through  which  coal  was 
unloaded  into  carts  standing  in  the  high 
road,  and  the  plaintiff  occasionally  entered 
by  those  openings.  A  siding  of  the  com- 
pany came  up  close  to  the  fence  which 
separated  the  coal  wharf  from  the  rest  of 
the  company's  land.  This  fence  was  put 
up  by  the  company  to  prevent  the  coals 


from  falling  upon  the  metals  of  the  aiding. 
The  engineer  of  the  company  proved  that 
the  land  in  dispute  was  not  superfluous 
land,  and  in  fiict  it  was  required  in  1881 
for  an  additional  siding.  On  the  14th  of 
April,  1881,  the  defendants  gave  the  plain- 
tiff a  notice  in  these  words :  ''  In  order  to 
carry  out  some  necessary  alterations  we 
shall  require  to  take  a  portion  of  the 
wharf  which  you  now  occupy.  Of  course 
we  have  no  wish  to  ask  you  to  give  up 
entire  possession ;  on  the  other  haiid,  we 
ask,  of  course,  that  you  will  willingly 
meet  our  views  in  every  way."  The  plain- 
tiff, on  the  18th,  answered,  saying  that  he 
had  a  large  stock  of  coal  on  hand,  and 
that  he  did  not  know  where  they  were  to 
be  put;  and  added,  ''Could  you  arrange 
for  some  one  to  meet  me  at  the  station 
and  decide  where  I  am  to  have  my  wharf)" 
A  certain  part  of  the  company's  premises 
was  pointed  out,  but,  the  plaintiff  being 
dissatisfied,  the  company  proceeded  to 
make  a  new  siding  on  the  ground  in  dis- 
pute, and  the  plaintiff  brought  his  action. 
On  the  part  of  the  plaintiff  it  was  con- 
tended that  the  plaintiff  was  tenant-at- 
will  from  the  year  1863,  when  he  first 
was  let  into  possession,  or  that  he  had 
been  in  possession  to  the  exclusion  of  the 
defendants  without  any  tenancy  at  all,  and 
that)  in  either  case,  the  time  required  by 
the  Statute  of  Limitations  having  run,  he 
was  absolutely  entitled  to  the  land  when 
ousted  by  the  defendants.  The  defendants, 
on  the  other  hand,  contended  that  no 
tenancy  at  all  had  been  created,  but  that 
the  occupation  of  the  plaintiff  was  that  of 
a  mere  licensee,  and  that,  upon  the  facts, 
he  had  never,  notwithstanding  the  lan- 
guage used  in  1863,  had  any  exclusive 
possession  of  the  premises,  but  merely 
used  them  for  the  purposes  of  his  business 
in  common  with  the  defendants,  and  for 
the  benefit  of  both  parties.  It  was  also 
contended  for  the  defendants  that  even  if 
the  plaintiff  was  a  tenant-at-will  from 
1863,  and  in  exclusive  possession,  the 
Statute  of  Limitations  did  not  apply  to 
the  case,  for  that  the  land  in  question 
being  inalienable  by  the  company,  could 
not  by  the  mere  Icu^ies  of  its  officers  have 
vested  in  the  plaintiff  contrary  to  the 
intention  of  the  Legislature,  which  it  was 
agreed  only  allowed  the  company  to  take 
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and  possess  land  for  the  purpose  of  the 
undertaking,  and  subject  to  the  provisions 
of  its  Acts,  and  not  to  give  it  up  to  others. 
I  left  to  the  jury  the  question  whether 
the  plaintiff  had  since  1864  had  possession 
of  the  premises  to  the  exclusion  of  the 
company.  The  juxy  were  unable  to  agree 
and  were  discharged;  but  both  parties 
claiming  judgment,  I  reserved  the  case  for 
further  consideration,  and  having  heard  ifc 
argued,  have  now  to  give  judgment  on  the 
several  points  disputed.  The  most  im- 
portant and  difficult  of  these  was  the 
question  whether  the  defendants  were 
entitled  to  judgment  on  the  ground  that 
the  Statute  of  Limitations  does  not  apply 
to  the  case  of  land  taken  by  a  railway 
company,  not  superfluous  (for  which  see 
BeiU  v.  The  GrtcU  Eastern  Railway  CoTgy- 
pany)  (1),  but  actually  required  for  the 
purposes  of  the  Act.  The  argument  of  the 
defendants  was  as  follows  :  By  the  1 27th  sec- 
tion of  the  Lands  Clauses  Act,  1845  (2)  if 
this  land  had  been  superfluous  land  it  would 
have  been  the  duty  of  the  company  to 
have  sold  it  within  ten  years  of  die  com- 
pletion of  the  works,  and,  if  not  sold,  it 
would,  at  the  expiration  of  ten  years,  have 
become  the  property  of  the  adjoining 
owners.  But,  not  bcong  superfluous  land, 
no  officer  of  the  company  could  have 
bound  the  company  by  any  sale  of  it. 
The  mere  laches  of  the  company's  officers 
could  not  effect  that  indirectly  which  the 
company  had  no  power  to  do  directly. 
Therefore  the  merely  allowing  the  plaintiff 
to  occupy  the  land  without  rent  or  acknow- 
ledgment for  twelve  years  could  not  give 
the  plaintiff  a  title. 
The  argument  on  the  other  side  was 

(1)  47  Law  J.  Rep.  Ezch  461 ;  Law  Rep. 
3  Ex  D  182 

(2)  8  Vict.  0.  18.  8.  127:  ••Within  the  pre- 
Bcribed  period,  or,  if  no  period  be  prescribed, 
within  ten  years  after  the  expiration  of  the 
time  limited  by  a  special  Act  for  the  completion 
of  the  works,  Uie  promoters  of  the  under- 
taking shall  absolntely  sell  and  dispose  of  all 
snperflnooB  lands,  and  apply  the  purchase- 
money  arising  from  such  sales  to  the  purposes 
of  the  special  Act ;  and  in  default  thereof  all 
such  snjMrfluous  lands  remaining  imsold  at  the 
expiration  of  such  period  shall  thereupon  vest 
in  and  become  the  property  of  the  owners  of 
the  land  adjoining  thereto,  in  proportion  to  the 
extent  of  their  lands  respectively  adjoining  the 
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that  the  case  fell  within  the  express  words 
of  section  7  of  3  &  4  WiU.  4.  c.  27  (3), 
and  that  the  plaintiff,  having  been  in  pos- 
session of  the  land  to  the  exclusion  of  the 
defendants  for  twelve  years,  from  1863,  as 
tenant-at-will,  the  defendants'  right  of 
entry  accrued  either  in  1863  or  at  the 
latest  in  1864,  which  wss  the  expiration 
of  one  year  from  the  commencement  of 
the  tenancy ;  and  therefore  that  the  defen- 
dants were  barred  by  the  lapse  of  twelve 
years,  since  1864  at  the  latest,  by  the  joint 
effect  of  3  <fe  4  Will.  4.o.  27.  ss.  7  and  37, 
and  37  A  38  Yict.  c.  57.  s.  1  (4)— 
Day  V.  Day  (5).  Several  cases  were 
cited  bearing  upon  the  question,  and  it 
may  be  useful  to  refer  to  one  or  two  which 
were  not  cited. 

In  MiU  V.  The  Commissioners  of  the 
New  Forest  (6)  it  was  held  that  under  sec- 
tion 1  of  the  Prescription  Act  {2  &  Z 
Will.  4.  c.  71)  (7),  though  as  agamst  an 

(8)  3  &  4  Will.  4.  c.  27.  8.  7 :  "  When  any  per- 
son  shall  be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  as 
tenant-at-will,  the  right  of  the  person  entitled 
subject  thereto,  or  of  the  person  through  whom 
he  claims,  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  aocmed  either  at  the 
determination  of  such  tenancy  or  at  the  expira- 
tion of  one  year  next  after  the  commencement 
of  such  tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined ;  provided 
always  that  no  mortgagor  or  eestui  qtie  trust 
shall  be  deemed  to  be  a  tenant-at-will,  within 
the  meaning  of  this  clause,  to  his  mortgagee 
or  trustee." 

(4)  37  ic  38  Vict.  c.  57.  s.  1 :  « After  the 
commencement  of  this  Act  no  person  shall 
make  an  entry  or  distress,  or  bring  an  action  to 
recover  any  land  or  rent,  but  within  twelve 
years  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action 
or  suit,  shall  have  first  accrued  to  some  person 
through  whom  he  claims,  or  if  such  right  shall 
not  have  accrued  to  any  person  through  whom 
he  claims,  then  within  twelve  years  next  after 
the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action  or  suit,  shall 
have  first  accrued  to  the  person  making  or 
bringing  the  same." 

(5)  40  Law  J.  Rep.  P.C.  36 ;  Law  Bep.  3  P.O. 
751. 

(6)  18  Com.  B.  Bep.  60 ;  25  Law  J.  Bep.  C.P. 
212. 

(7)  2  &  3  WiU.  4.  c.  71.  s.  1 :  '<No  claim 
which  may  be  lawfully  made  at  the  common 
law,  by  custom,  prescription  or  grant,  to  any 
right  of  common  or  other  profit  or  benefit,  tp 
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enjoyment  of  thirty  years  it  would  be  un- 
availing merely  to  shew  the  commence- 
ment of  the  enjoyment  within  legal 
memory,  it  would  still  be  important  to 
shew  that  the  right  claimed  could  not  have 
had  a  I^;al  origin  in  a  grant  from  the  Crown. 
Chief  Justice  Jervis  there  says,  '^The 
effect  of  the  argument  for  the  claimant  is 
that  you  are  to  get  indirectly  from  the 
laches  of  its  officers  that  which  the  Crown 
could  not  confer  directly."  So  here  it 
might  be  argued  that  the  officers  of  the 
company  who  had  no  power  legally  to  dis- 
pose of  the  land  acquired,  and  required  by 
the  company  for  the  purposes  of  its  under- 
taking, could  not  by  tiieir  mere  laches 
transfer  such  land  to  the  plaintiff!  In  the 
case  of  St,  Mary  Magdalene^  Oxford^  v. 
The  Attomey-GeTieral  (8)  an  attempt  was 
made  to  prevent  the  operation  of  the 
statute  in  favour  of  the  Attomey-Creneral 
suing  on  behalf  of  a  charity  on  similar 
grounds.  The  case  turned  upon  a  dif- 
ferent enactment,  but  the  argument  was 
based  on  similar  considerations.  It  was, 
however,  there  held  that  the  object  of  the 
statute  ''being  obviously  to  establish  a 
general  rule  for  the  great  object  of  quieting 
titles  and  giving  security  to  long  and  quiet 
possession,''  and  the  charity  having  by  the 
laches  of  the  trustees  lost  its  claim  by 
length  of   time  and  non-possession,  the 

be  taken  and  enjoyed  from  or  upon  any  land 
of  our  sovereign  lord  the  King,  his  heirs  or 
Bucoessors,  or  any  land  being  parcel  of  the 
Duchy  of  Lancaster  or  Cornwall,  or  of  any 
ecclesiastical  or  lay  person  or  body  corpo- 
rate, except  snch  matters  and  things  as  are 
herein  specially  provided  for,  and  except  tithes, 
rent  and  services,  shall,  where  snch  right,  profit 
or  benefit  shall  have  been  actually  token  and 
enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  thirty 
years,  be  defeated  or  destroyed  by  shewing  only 
that  such  right,  profit  or  benefit  was  first  taken 
or  enjoyed  at  any  time  prior  to  such  period  of 
thirty  years,  but  nevertheless  such  claim  maybe 
defeated  in  any  other  way  by  which  the  same  is 
now  liable  to  be  defeated,  and  when  such  right, 
profit  or  benefit  shall  have  been  so  taken  and 
enjoyed  as  aforesaid  for  the  full  period  of  sixty 
years,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  appear  that  the 
same  was  taken  and  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing." 

(8)  6  H.L.  Cas.  189 ;  26  Law  J.  Bep.  Chanc 
620, 


Attomey-Grcneral's  right   to  sue  for  the 
charity  w^as  also  gone. 

This  case  again  was  decided  upon  a  dif- 
ferent part  of  the  statute ;  but  it  would 
seem  to  be  inconsistent  with  the  conten- 
tion that  the  Uicfies  of  persons  who  have 
no  right  to  alienate  may  not  operate  so  as 
to  cause  the  loss  of  land  even  to  persons 
whose  rights  they  are  bound  to  regard  and 
preserve. 

The  case  of  The  Earl  of  Abergavenny  v. 
Brace  (9)  was  a  very  peculiar  case.  There 
the  majority  of  the  Court — Baron  Channell 
and  Baroii  Cleasby  (dissentiente  Baron 
Bramwell) — held  that  certain  estates  tail 
rendered  inalienable  by  a  private  statute 
would  not  be  lost  by  the  operation  of  3  & 
4  Will.  4.  c.  27,  though  if  they  had  been 
ordinary  estates  tail  they  would  have  been 
barred.  The  ratio  decidendi  of  that  case 
appears  to  be  contained  in  the  words  of 
Baron  Channell,  at  p.  171  (p.  134  Law 
J.  Bep.)  of  the  report.  He  says  that 
"  the  sections  of  3  &  4  Will.  4.  c.  27  re- 
lating to  estates  tail  seem  to  shew  it  was 
meant  that  wherever  a  person  with  the 
present  right  to  the  possession  of  pro- 
perty could  dispose  of  the  estate  by  his 
own  express  act,  neglect  on  his  part  such 
as  would  bar  his  own  right  should  amount 
to  a  disposition  of  the  estate,  and  bar  also 
those  who  came  after  him ; "  and  he  adds  : 
"  I  do  not,  however,  find  any  case  where 
this  Act  enables  a  man  to  do  indirectly  by 
his  neglect  anything  which  he  could  not 
do  directly  by  his  act.  Therefore,  al- 
though I  think  that  an  ordinary  tenant- 
in-tail  would  by  virtue  of  the  1st  and  2nd 
sections  lose  his  right  aRer  twenty  years 
want  of  possession,  in  the  time  of  his  an- 
cestor, yet  I  do  not  think  the  present  plain- 
tiff, whose  estate  tail  is  so  exceptional,  is  in 
the  same  position."  In  The  Mayor,  dtrc,  o/ 
Brighton  v.  The  Guardians  of  the  Poor  of 
Brighton  (10)  certain  commissioners  had 
been  appointed  by  an  Act  of  1850^  amongst 
other  things,  to  manage  the  Pavilion 
Estate.  The  Act  expressly  prohibited 
them  from  selling  without  consent  of  the 
vestry.  In  1853  the  guardians  of  the 
poor  removed  into  certain  buildings  form- 

(9)  41  Law  J.  Bep.  Bxch.  120 ;  Law  Bep.  7 
Bxch.  146. 

(10)  49  Law  J.  Bep.  C.P.  648;  Law  Bep. 
6  C.P.  D.  368. 
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ing  part  of  the  Pavilion  Estate,  and  con- 
tinued in  exclnsiye  occupation  of  them 
without  payment  of  rent, until  1879,  when 
an  action  was  brought  by  the  corporation 
(who  in  1855  had  been .  substituted  by 
statute  for  the  commissioners)  to  recover 
possession.  My  brother  Lopes,  in  deliver- 
ing a  judgment  in  which  I  agreed,  distin- 
guished Uie  case  of  The  Earl  of  Aberga- 
venny v.  Brace  (9)  as  follows  :  '^  There  the 
estates  were  made  in  the  first  instance  in- 
alienable absolutely;  here  an  e3q)ress power 
is  given  to  sell  with  the  consent  of  the 
vestry ;"  and  he  added,  "  There  are  no  words 
in  the  clause  which  can  control  the  effect 
of  the  Statute  of  Limitations  or  can  have 
any  reference  to  the  loss  of  the  estate  by  a 
want  of  possession  for  a  length  of  time." 

This  case  appears  to  me  to  be  an  autho- 
rity in  favour  of  the  plaintiff  that  the 
statute  applies,  supposing  he  had  been  in 
exclusive  possession  for  twelve  years  from 
1864. 

The  other  case  on  this  point  which  it  is 
necessary  to  mention  is  Norton  v.  The 
Lorndtm  arid  North  Western  Railway  Com- 
pany  (11),  where,  although  it  is  true  that 
the  Lords  Justices  held  that  the  defendants 
had  lost  the  land  in  question  as  superfluous 
land  which  had  vested  by  the  statute  in 
the  adjoining  owner,  yet  I  think  it  clear 
that  they  fJso  held  distinctly  (though 
perhaps  it  was  not  necessary  to  the  de- 
cision of  the  case)  that,  even  assuming  it 
not  to  have  so  vested,  their  title  was  lost 
by  reason  of  non-possession  for  twenty 
yean.  Upon  consideration  of  these  cases, 
and  others  which  I  have  looked  into,  I  have 
arrived  at  the  conclusion  that  the  mere 
fact  that  the  property  in  question  was  land 
taken  for  the  purposes  of  the  undertaking, 
and  not  superfluous  land,  would  not  prevent 
the  plaintiff,  if  he  had  exclusive  possession 
since  1863,  either  as  a  wrongdoer  or  as 
tenant-at-will  in  the  first  instance,  from 
being  entitled  to  the  land  by  virtue  of  the 
Statute  of  Limitations. 

This  brings  me  to  the  question  whether 
upon  the  undisputed  fiusts  proved  at  the 
trial,  and  set  forth  above,  I  ought  to  give 
judgment  for  either  parfy  under  Order 
XL.  rule  10  (12). 

(11)  Law  Bep.  18  Ch.  D.  368. 

(12)  Order  XL.  rale  10:  *'tJpon  a  motion  for 
Jadgmenty  or  for  a  new  trial,  the  Court  may,  if 
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When  this  question  arises  I  understand 
the  proper  test  to  apply  is  to  consider 
whether  there  is  evidence  such  as,  if  left  to 
the  jury,  would  warrant  them  in  finding  a 
verdict  for  the  plaintiff,  which  the  Court 
would  not  be  clearly  bound  to  set  aside  as 
wholly  unreasonable.  II  there  be  such 
evidence  there  ought  to  be  a  new  trial ;  if 
not,  in  the  absence  of  any  ground  for 
thinking  that  further  light  could  be  thrown 
upon  the  matter  by  a  new  trial,  judgment 
ought  to  be  enterod  for  the  defendants. 
Appljdng  this  test  to  the  present  case  I 
am  of  opinion  that  I  ought  to  enter  judg- 
ment for  the  defendants.  [His  Lordship 
then  reviewed  the  facts  proved  and  the 
correspondence,  and  proceeded:]  I  am 
therefore  of  opinion  that  if  the  jury  had 
found  a  verdict  for  the  plaintiff  on  the 
question  I  left  to  them,  or  if  it  had  been 
left  to  them  to  say  whether  the  plaintiff 
occupied  in  1864  and  since  as  tenant  or  as 
mere  licensee,  and  they  had  answered  that 
he  occupied  as  tenant,  such  verdict  could 
not  have  been  allowed  to  stand,  as  being 
wholly  unreasonable  and  unsupported  by 
the  evidence;  and  therefore  that  there 
ought  to  be  judgment  for  the  defendants 
under  Order  XL.  rule  10.  I  give  judgment 
for  defendants  accordingly  with  costs. 

Judgment /or  defendants  with  costs. 


Solicitors — CoUyer-Bristow,  Withers  Sc  Russell, 
agents  for  Stone  &  Simpson,  Tnnbridge  Wells, 
for  plaintiff ;  W.  B.  Stevens,  for  defendants. 


satisfied  that  it  has  before  it  all  the  materials 
neoessaiy  for  formally  determining  the  questions 
in  dispute,  or  any  of  them,  or  for  awarding  any 
relief  sought,  give  judgment  accordingly,  or 
may,  if  it  be  of  opinion  that  it  has  not  sujfficient 
materials  before  it  to  enable  it  to  give  judg- 
ment, direct  the  motion  to  stand  over  for  further 
consideration,  and  direct  such  issues  or  questions 
to  be  tried  or  determined,  and  such  accounts  and 
enquiries  to  be  taken  and  made,  as  it  may  think 
fit." 
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Carrier  —  Negligence  —  Temporary  loss 
of  Goods — Carriers  Act  (11  Geo,  4  and 
1  Will  4.  c.  68),  «.  1 — Consequential  Da- 
ma>ges. 

The  plaintiff  delivered  to  the  defendants, 
carriers  for  hire  from  Loiidon  to  Borne,  a 
trunk  to  be  sent  by  rail  from  London  to 
Liverpool,  and  thence  by  ship  to  Italy,  The 
trunk  contained  wearing  apparel  consisting 
of  silk  dresses  and  other  articles  within  the 
Carriers  Act  exceeding  10/.,  but  no  dedarch 
tion  oj  their  value  uhm  made.  Owing  to 
the  defendants'  negligence  the  trunk  wa^s 
sent  to  the  Victoria  Docks  in  London,  and 
thence  shipped  to  New  York.  It  was  eventu- 
ally recovered,  and,  after  considerable  delay, 
delivered  to  the  plaintiff  in  Rome,  Some 
of  the  contents  were  injured  owing  to  the 
Custom  House  officer  in  New  York  unpack- 
ing and  negligently  repacking  the  trunk. 
The  plaintiff  having  claimed  for  the  loss  of 
tihe  trunk  and  injury  to  its  corUeiUs,  amid 
also  for  tJie  cost  of  repurc/tase  of  other  arti- 
cles in  Rom>e  at  enhanced  pri-oes^  it  was, — 
Held  (by  Lopks,  J.),  on  further  considera- 
tion— -first,  that  the  defendants  were  pro- 
tected by  the  provisions  of  the  Carriers 
Act  from  liability  for  the  loss  of  the 
trunk  and  injury  to  its  contents,  notwith- 
standing thai  the  loss  was  temporary; 
secondly,  that  the  trunk  was  lost  on  the  land 
journey  within  the  mea/ning  of  the  Act  the 
moment  it  w(m  despatched  on  its  wrong 
road  to  the  Victoria  Docks ;  thirdly,  that 
the  plaintiff  was  entitled  to  recover  as 
damages  for  non-delivery  within  due  time 
the  cost  of  the  repurchase  of  other  articles  at 
Rome  at  enhanced  prices. 

Further  oonsideTatioiL 

The  case  came  on  for  trial  before  Lopes, 
J.,  at  Westminster,  when  on  proof  of  the 
following  facts  the  jury  were  discharged 
by  consent,  and  all  questions  of  law  and 
fact  were  left  to  the  learned  Judge : — 

The  defendants  were  carriers  for  hire 
from  London  to  Home.  On  the  1  dth  of  No- 
vember the  plaintiff's  agent  delivered  to  the 
defendants  a  trunk  to  be  sent  by  rail  from 
London  to  Liverpool,  and  then  shipped  in 
one  of  Bibby's  steamers  for  Italy.  The 
defendants  had  in  their  possession  a  case  of 


paper  goods  (Christmas  cards)  consigned  to 
Mr.  Hamburger,  of  New  York.  By  the 
carelessness  of  the  defendants'  servants  the 
trimk  belonging  to  the  plaintiff  was  taken 
to  the  Victoria  Docks,  and  shipped  as  and 
for  Hamburger's  case  to  New  York.  The 
defendants  were  not  aware  of  the  mistake 
until  about  the  15th  of  December,  1879. 
On  the  15th  of  December  the  defendants 
wrote  to  Hamburger,  and  on  the  19th  of 
December  the  trunk  arrived  in  New  York. 
On  the  27th  of  February,  1881,  the  plain- 
tiff claimed  210^.  for  loss  of  the  trunk  and 
injury  to  its  contents.  On  the  11th  of 
March  the  trunk  arrived  at  the  defendants' 
offices,  and  at  the  plaintiff^s  request  was 
retained  there  till  June,  and  then  delivered 
to  the  plaintiff.  The  miscarriage  of  the 
trunk  and  its  loss  for  the  time  were  ad- 
mitted. It  was  also  admitted  that  some  of 
the  contents  of  the  trunk  were  injured  in 
New  York,  owing  to  the  Custom  House 
officer  unpacking  the  trunk  and  negligently 
repacking  it.  It  was  also  admitted  that 
silk  dresses  and  a  sealskin  jacket  packed 
therein  were  articles  within  the  Carriers 
Act,  that  their  value  exceeded  10^.  and 
that  no  declaration  was  made.  It  was 
agreed  that  if  the  plaintiff  was  Entitled 
to  a  verdict  the  damages  were  to  be — ^for 
silk  dresses  36^.,  for  sealskin  jacket  4L, 
and  for  repurchase  of  other  articles  in 
Rome  at  enhanced  prices  lOL,  and  that 
these  several  sums  ^ould  be,  beyond  the 
5^.,  paid  into  Court 

The  case  was  afterwards  argued  on  fur- 
ther consideration  by 

Edward  Pollock,  for  the  plaintiff 
Bighorn,  for  the  defendant. 

Lopes,  J.  (on  Nov.  28),  after  stating  the 
fact  as  above  set  out»  delivered  the  follow- 
ing written  judgment : — 

This  case  raises  an  important  question 
under  the  Carriers  Act.  "Die  plainlaff  com- 
plains of  unreasonable  delay  in  the  delivery 
of  the  trunk  and  injury  to  its  contents 
while  in  the  defendants'  custody.  The  de- 
fence rests  upon  the  Carriers  Act,  and  un- 
less the  defendants  bring  themselves  within 
the  provisions  of  that  Act  the  plaintiff  h 
entitied  to  recover.  The  plaintiff  contended 
that  the  Carriers  Act  did  not  apply  in  this 
case^  because  the  loss  was  temporaiy  an4 
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not  permanent.  There  is  nothing  in  the 
Carriers  Act  and  no  authority  which  would 
justify  so  narrow  a  construction  to  be  put 
on  the  word  "  loss."  I  think  it  is  immar 
terial  whether  the  loss  is  temporary  or  abso- 
lute. The  trunk  and  its  contents  not  being 
delivered  within  a  reasonable  time  were 
lost  to  the  owner  within  the  meaning  of 
the  Acfc.  The  plaintiff  also  contended  that 
the  Carriers  Act  did  not  apply,  because  the 
defendants  were  not  carriers  of  the  trunk 
by  land.  The  trunk  was  accepted  to  be 
carried  partly  by  land  and  partly  by  sea. 
Le  CotUeur  v.  The  London  cmd  South 
Western  Railway  Company  (1 )  is  an  autho- 
rity to  shew  that  where  there  is  one  entire 
contract  to  cany  partly  by  land  and  partly 
by  sea  the  contract  is  divisible,  and  that  as 
to  the  land  journey  the  carrier  is  within 
the  protection  of  the  Act  if  the  loss  arose 
during  the  transit  by  land.  I  think  this 
trunk  was  lost  in  its  transit  from  the  de- 
fendant' receiving  house.  It  ought  to 
have  gone  to  the  railway  to  be  conveyed 
to  Liverpool.  It  went  to  the  Victoria 
Docks.  Directly  it  was  on  its  wrong  road 
it  was  lost  to  the  owner  within  the  mean- 
ing of  the  Act.  Again  it  was  contended 
by  the  plaintiff  that  the  defendants  were 
not  entitled  to  the  protection  of  the  Car- 
riers Act,  because  they  were  wrong-doers 
in  that  they  sent  the  trunk  on  the  wrong 
road  and  not  on  the  journey  contracted 
for.  Morritt  v.  The  North  Eastern  Bail- 
way  Company  (2)  is  an  answer  to  this  ob- 
jection. Mr.  Justice  Blackburn  there  says, 
"  Unless  it  is  proved  that  the  misdelivery 
was  unintentional  the  case  is  within  the 
Act."  I  can  see  no  distinction  in  principle 
between  that  case  and  the  present.  It  was 
lastly  contended  by  the  plaintiff  that  he 
was  entitled  to  recover  lOZ.  for  repurchase 
of  other  articles  in  Home  at  enhanced 
prices,  irrespective  of  the  Carriers  Act,  and 
that  the  Carriers  Act  did  not  apply  to  that 
portion  of  his  claim.  I  think  the  plaintiff 
is  right,  for  this  is  not  a  loss  by  the  carrier 
of  the  trunk  nor  an  injury  to  its  contents, 
but  damages  sustained  by  the  owner  in 
consequence  of  non-delivery  within  due 
time ;  it  is  something  consequential  to  the 

(1)  35  Law  J.  Rep.  Q.B.  40 ;  Law.  Rep.  1 
Q.B.  54. 

(2)  46  Law  J.  Rep.  Q.B.  289;   Law  Rep.  1 
Q.B.  D.  302. 


loss.  I  do  not  think  this  lOZ.  is  within  the 
protection  of  the  Carriers  Act.  The  defen- 
dants say  if  it  is  not  within  the  protection 
of  the  Act,  this  portion  of  the  claim  is  too 
remote.  Much  depends  upon  whether  it 
was  a  reasonable  and  necessary  act  for  the 
plaintiff  to  buy  these  articles  in  Home. 
This  is  a  question  of  fact  which  I  have  to 
decide.  1  think  it  was  both  the  reason- 
able and  necessary  consequence  of  the  de- 
fendants' failure  to  deliver  that  the  plaintiff 
should  purchase  what  he  did  in  Home — a 
necessity  arising  from  the  non-delivery  of 
a  trunk  which  the  defendants  might  fairly 
assume  contained  wearing  apparel.  The 
observations  of  Lord  Justice  Mellish  in  the 
case  of  Leblanch  v.  The  London  a/nd  North 
Western  Railway  Compa/ny  (3)  are  not  in- 
applicable here.  That  was  a  case  where  a 
passenger,  delayed  in  his  journey  by  the 
want  of  punctuality  in  the  arrival  of  the 
defendants'  train,  sought  to  recover  the 
costs  of  a  special  train  which  he  had  en- 
gaged. Lord  Justice  Mellish  said,  *'  Now 
one  mode  of  determining  what,  under  the 
circumstances,  was  reasonable  is  to  consider 
whether  the  expenditure  was  one  which 
any  person  in  the  position  of  the  plaintiff 
would  have  been  likely  to  incur  if  he  had 
missed  the  train  through  his  own  fault, 
and  not  through  the  &ult  of  the  railway 
company."  I  think  the  plaintiff  would 
have  gone  to  the  same  expense  and  bought 
the  same  articles  for  the  use  of  his  wife  if 
there  had  been  no  railway  company  to  look 
to,  and  if  the  trunk  had  been  lost  by  his 
own  £9iult.  There  was  nothing  extravagant 
or  unreasonable  in  his  so  doing.  I  do  not 
think  these  damages  are  too  remote.  I 
give  judgment  for  the  plaintiff  for  5/.  be- 
yond the  5Z.  paid  into  Court,  with  costs. 

Jtidgment  for  the  plaAnt^. 


Solicitors — ^WilBon,  Bristows  k.  Carpmael,  for 
plaintiff;  Goldberg  &  Langdon,  for  defen* 
dants. 


(3)  45  Law  J.  Rep.  G.P.  521 ;   Law  Rep.  1 
C.P.  D.  286. 


168 


QtfEEN'S  B^CH  DIVISION. 


[N.  S. 


1881 
Nov 


.8.  ( 


SIMCOX  V.  HAND8W0RTH  LOCAL 
BOARD. 


Public  Health  Act,  1875  (38  <L'  39  Vict, 
c.  55),  88.  150  and  257 — Notice  of  Appor- 
tionment— Time  Limited  for  Appeal — De^ 
faulting  0wner8 — Separate  Notice  to  Owner 
in  Default, 

The  re8pondent8  gave  notice  to  tfhc  appel- 
layit  to  pave,  sewer ^  d:c,<,  a  certain  road, 
whic^i  his  premises  adjoined,  Tlie  ap- 
pellant failed  to  pave,  sewer,  dec,  whereupon 
ifie  respondents,  the  local  urban  authority, 
eocecuted  tJie  work  ;  atvd  on  the  certificate 
of  their  surveyor  that  213Z.  13*.  6rf.  was 
tJie  amouivt  due  for  such  paving,  <L'c.,  gave 
notice  to  Vie  appellant,  in  pursuance  of 
section  160  of  the  Public  Health  Act,  1875, 
that  the  amount  lie  was  required  to  pay 
was  2131.  ISs.  Qd.  The  appellant  did  not 
dispute  tlie  apportionment  witfiin  three 
months,  atul  the  respondents  on  the  15  th  of 
October,  1879,  served  a  notice  on  the  appd- 
latut,  reqtce8tt7ig  him  to  pay  that  sum. 
TJie  apjfelkmt  not  liaving  paid  the  said 
sum,  tJie  respondents  on  the  \3ih  of  March, 
1880,  comm^enoed  summary  proceedings  to 
recover  the  same  ;  and  on  the  2Zrd  of  April, 
1880,  an  order  to  pay  the  amount  was 
made  by  t/ie  Justices : — Held,  on  appeal, 
first,  that  the  respondents  were  not  out  of 
time,  as  the  words  in  the  notice  ofapportionr 
ment  did  not  constitute  a  demand  from  the 
making  of  which  the  time  limited  for  in- 
stituting summary  proceedings  wotUd  run  ; 
second,  thai  where  cm  owner  fails  to  do  the 
work  in  obedience  to  the  collective  notice, 
lie  is  not  entitled  to  a  separate  notice,  before 
proceedings  are  commenced  a>gainst  him* 

This  was  a  Case  stated  by  two  Justices 
of  the  peace  for  the  county  of  StajQford, 
under  the  provisions  of  20  &  21  Vict.  o.  43. 
The  appellant  is  the  owner  of  property 
abutting  on  a  private  street,  within  the 
district  (not  being  a  highway)  called 
Albert  Boad,  and  which  street  was  not 
paved,  levelled,  sewered,  flagged  and 
channelled  to  the  satisfaction  of  the 
respondents. 

On  the  25th  of  October,  1878,  the 
respondents,  in  pursuance  of  section  150 
(1)  of  the  Public  Health  Act,  1875,  gave 

(I)  Pnblic  Health  Act,  1875  (38  &  39  Vict. 
c.  66),  8.  160:  *<  Where  any  street  within  any 


notice  to  the  owners  of  the  land  fronting 
such  street,  requiring  them  to  pave,  &e., 
within  a  specified  time. 

All  the  said  owners  with  the  exception 
of  the  applicant  executed  the  works  re- 
quired by  the  respondents  to  be  executed 
by  them  respectively;  but  as  regards 
that  part  required  to  be  executed  by 
the  appellant,  the  notice  to  execute  not 
having  been  complied  with,  the  respon- 
dents executed  the  works,  and  there- 
upon served  a  notice  upon  the  appellant, 
that  the  amount  that  he  was  required  to 
pay  '' according  to  the  frontage  of  his 
premises  "was  213^.  ISs,  Sd.  No  notice 
to  dispute  the  apportionment  being  given, 
it  became  binding  and  conclusive.  On  the 
15th  of  October,  1879,  the  respondents 
gave  notice  to  the  appellant  to  pay  that 
amount  within  fourteen  days,  and  the 
amount  not  having  been  paid,  the  re- 
spondents, on  the  13th  of  March,  1880, 
preferred  the  present  complaint  by  way  of 
summary  proceeding  for  its  recovery. 
The  summons  on  such  complaint,  issued 
on  the  1st  of  April,  1881,  was  heard  on 
the  23rd  of  April,  1881,  when  an  order 
to  pay  the  said  amount  was  made  against 
the  appellant. 

The  questions  submitted  to  and  decided 
by  the  Coort 


urban  district  (not  being  a  highway  repairable  by 
the  inhabitants  at  large),  or  the  cairiage-way, 
foot- way  or  any  other  part  of  snch  street,  is  not 
sewered,  levelled,  paved,  metalled,  flagged, 
channelled  and  made  good,  or  is  not  lighted 
to  the  satisfaction  of  the  urban  authority,  such 
authority  may,  by  notice  addressed  to  the 
respective  owners  or  occupiers  of  the  premises 
fronting,  adjoining  or  abutting,  on  such  parts 
thereof  as  may  require  to  be  sewered, 
levelled,  paved,  metalled,  flagged  or  channelled, 
or  to  be  lighted,  require  them  to  sewer,  level, 
pave,  metal,  flag,  channel  or  make  good,  or 
to  provide  x^roper  means  for  lighting  the  same 
within  a  time  to  be  specified  in  such  notice. 
....  If  such  notice  is  not  complied  with,  the 
urban  authority  may,  if  they  think  fit,  execute 
the  works  mentioned  or  referred  to  therein : 
and  may  recover  in  a  summary  manner  the  ex* 
penses  incurred  by  them  in  so  doing  from  the 
owners  in  default,  according  to  the  frontage  of 
their  respective  premises,  and  in  such  propor- 
tion as  is  settled  by  the  surveyor  of  the  urban 
authority,  or  (in  case  of  dispute)  by  arbitration 
in  manner  provided  by  this  Act ;  or  the  urban 
authority  may,  by  order,  declare  the  expenses 
80  incurred  to  be  private  improvement  ex- 
penses.  •  •  • 
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1.  Whether  the  sammons  was  impro- 
perly issued  on  the  1st  day  of  April, 
1881. 

2.  Whether  the  demand  in  the  notice 
of  apportionment  was  a  legal  demand. 

3.  Whether  the  order  made  by  the 
Justices  was  properly  made. 

Anstie,  for  the  appellant,  contended 
that  sections  150  (1)  and  257  (2)  of  the 
Public  Health  Act,  1875,  shew  that  the 
Act  intended  that  the  work  ordered  to  be 
done  should  be  carried  out  by  the  owner's 
collectively  or  by  the  board,  and  not  partly 
by  those  owners  and  partly  by  the  board. 
Nor  is  there  any  power  to  apportion  other- 
wise than  according  to  the  several  front- 
ages. When,  therefore,  the  appellant 
£uled  to  do  the  work  in  accordance  with 
the  first — that  is,  the  collective — notice,  he 
was  entitled,  before  proceedings  such  as 
those  taken  were  commenced,  to  have  a 
separate  notice  sent  to  him.  The  notice  of 
apportionment  in  this  case  contained  the 
words  "  which  you  are  required  to  pay  j  " 
and  the  respondents  cannot  make  a  subse- 
quent demand,  so  as  to  extend  the  time 
limited  for  the  board  to  take  these  pro- 
ceedings. 

It  is  true  that  the  owner  has  three 
months  in  which  to  decide  whether  the 
amount  claimed  shall  be  made  the  subject 
of  arbitration,  but  the  board  may  demand 
payment  at  the  time  of  giving  notice  of 
apportionment,  if  they  choose ;  and  they 
have,  it  is  contended,  demanded  in  this 
case ;  and  having  once  made  such  demand, 
the  board  has  only  six  months  from  that 
date  in  which  to  commence  proceedings  to 
recover  the  amount. 

Jelff  Q,C,  (with  him  Boaaiiquet),  for  the 

(2)  38  &  39  Vict.  c.  65.  s.  257:  "Where  any 
load  aathority  have  incurred  expenses  fur  the 
repayment  whereof  the  owner  of  the  premises 
for  or  in  respect  of  which  the  same  are  incurred 
is  made  liable  under  this  Act,  or  by  any  agree- 
ment with  the  local  authority,  auoh  expenses 
may  be  recovered,  together  with  interest,  at  a 
rate  not  exceeding  five  pounds  per  centum  per 
annum  from  the  date  of  service  of  a  demand  for 
the  same  till  payment  thereof  from  any  person 
who  is  the  owner  of  such  premises  when  the 
works  are  completed  for  which  such  expenses 
have  been  incurred,  and  until  recovery  of  such 
expenses  and  interest  the  same  shall  be  a 
charge  on  the  premises  in  resx)ect  of  which 
they  were  incurred.  .  .  ." 
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respondents. — The  demand  in  the  notice  of 
apportionment  (if  any)  was  not  a  l^al 
formal  demand  for  money  due,  and  there- 
fore the  six  months'  limitation  did  not 
begin  to  run  from  the  date  of  the  notice  of 
appoi*tionment — Grece  v.  Hunt  (3).  The 
word  "respective"  in  section  150  would 
be  surplusage  if  the  work  is  to  be  done 
en  bloc  either  by  the  owners  or  the  board  ; 
and  it  would  be  in  direct  opposition  to 
the  spirit  of  the  Act  to  call  on  people  to 
do  certain  work,  and  after  they  have  done 
it,  make  them  pay  because  some  others  do 
not  perform  their  share. 

The  form  of  notice  to  execute  the  works 
given  in  schedule  4  of  the  Act  of  1875 
bids  each  person  to  do  the  part  opposite 
his  land.  In  it  the  words  "  the  same  " 
mustrefer  to  "  premises  opposite  his  land." 
The  words  "  in  default "  would  be  super- 
fluous if  the  contention  on  the  other  side 
that  the  works  are  to  be  done  e^i  bloc  is  to 
be  upheld. 

The  clear  intention  of  the  Act  is  that 
the  board  are  to  do  the  works  in  case  of 
default  of  the  person  required  to  do  them, 
and  to  make  the  person  in  default  pay 
for  them.  If  there  were  any  intention 
that  in  default  the  proceedings  were  to  be 
commenced  de  novo  the  Act  would  be 
more  explicit. 

Grove,  J. — With  regai'd  to  the  point 
made  as  to  the  respondents  being  out  of 
time,  I  think  that  though  in  the  case  of 
Grece  v.  Hunt  (3)  the  words  in  the  appor- 
tionment notice,  which  were  there  the 
subject  of  decision,  are  not  identical  with 
those  contained  in  the  notice  of  apportion- 
ment in  this  case,  the  reasoning  in  that 
case  applies  to  this,  and  that  a  mere  con- 
tingent demand  is  not  sufficient,  but  that 
there  must  be  a  real  demand  after  the 
three  months  allowed  to  the  recipient  of  a 
notice  of  apportionment  to  apply  for  arbi- 
tration have  elapsed.  But  irrespective  of 
that  case  I  should  decide  that  there  has 
been  no  sufficient  demand;  and  the  de- 
cision in  that  case,  therefore,  only  con- 
firms my  own  opinion.  I  think  that  the 
only  way  to  make  the  Act  workable  is  to 
construe  the  words  "  owners  in  default "  as 

(,S)  46   Law  J.  Rep.  M.C.   202 ;    Law    Rep. 
2  Q.B.  D.  .S89. 
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really  meaning  such  ownei*s  respectively  as 
fail  to  perform  the  work  required  by  the 
local  board  to  be  done.  It  may  be  that 
the  Act  contemplated  that  each  owner 
should  contribute  in  the  ratio  of  his  own 
frontage ;  but  if  not,  the  meaning  would 
seem  to  be  that  each  should  contribute 
according  to  the  proportionate  amount  of 
benefit  derived  from  the  works.  In  either 
case  the  Act  provides  a  remedy  as  against 
an  owner  refusing  to  execute  his  share  of 
the  work  required  to  be  done.  There  is 
no  doubt  a  difficulty  as  to  going  back  to 
those  who  have  done  the  work  in  front  of 
.their  premises  for  any  surplus  found  to 
be  due  from  them  in  respect  of  more  ex- 
pensive work  done  by  the  local  board  in 
front  of  a  defaulting  owner's  premises; 
but  if  the  section  be  construed  in  any 
other  than  the  way  I  construe  it,  there 
would  be  no  means  of  working  the  Act. 
To  take  the  portions  one  by  one,  and  say 
that  as  long  as  one  is  not  done  completely 
all  those  to  whom  notices  have  been  sent 
are  defaulting  owners,  and  the  whole  process 
must  be  begun  de  novo,  or  that  a  separate 
notice  must  be  given  every  time  one  owner 
refuses  to  do  what  is  required  of  him, 
would  be  impracticable.  I  do  not  think 
my  construction  is  at  all  inconsistent  with 
the  scope  of  the  Act,  but  that  the  con- 
struction sought  to  be  put  on  this  section 
by  the  counsel  for  the  appellant  would  be 
inconsistent  and  end  in  impracticability. 
I  am,  therefore,  of  opinion  that  the  appeal 
must  be  dismissed. 
BowEN,  J.,  concurred. 

Leave  to  appeal  was  applied  for  and 
refused. 

Appeal  dismissed. 


Solicitors— F.  Needham,  agent  for  E.  &  A.  Cad- 
dick,  AVest  Bromwich,  for  appellant ;  Robin- 
son, Preston  &  Stow,  agents  for  Rowlands, 
Bagnall  Sc  Co.,  Birmingham,  for  respondents. 
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Vendor  and  Purchaser — Conditions  of 
Sale — Possessory  Title  of  Vendor — Void 
Conveyance  of  Land  by  Railway  Coni* 
pany  to  Vendor — Objection  to  Title — Time. 

The  defendant  sold  to  tJie  plaintiff  cer- 
tain land  described  in  tJie  particulars  of 
sale  as  freehold  building  land.  The  layid, 
part  of  which  was  over  a  railway  tunnelj 
had  been  purchased  by  the  defendant  from 
a  railway  company  who  had  no  parluu 
mentary  powers  to  make  the  sale,  so  that 
the  conveyance,  being  ultra  vires,  was  void. 
The  conditions  of  sale  provided  that  the 
tide  was  to  commence  with  tlie  conveyafice 
from  the  railway  company  to  the  defen- 
dant ;  that  iJhs  purchaser  should  not  make 
any  objection  to  the  conveyance  or  the  title 
prior  to  the  date  tluereof ;  and  that  he 
should  object  to  tlie  title  within  seven  days 
from  the  date  of  the  delivery  of  the  ab- 
stract. The  plaintiff,  after  the  expiration 
of  the  seven  days,  objected  that  the  defen^ 
dant  could  not  make  a  title  to  the  land, 
and  refused  to  complete.  In  an  action  to 
recover  the  deposit, — Held,  tliat  the  plain^ 
tiff'  could  not  recover,  because,  although 
the  defendant  was  not  ahle  to  make  a  title, 
being  merely  in  possession  of  the  land,  the 
object  ion  thereto  was  taken  too  late. 

Appeal  by  the  defendant  from  a  judg- 
ment of  Lindley,  J.,  in  an  action  for  the 
recovery  of  a  deposit  of  65/.,  paid  under 
the  following  circumstances  : — 

On  the  23rd  of  January,  1880,  the  de- 
fendant sold  to  the  plaintiflf  by  private 
contract  certain  land  which  was  described 
in  the  particulars  and  conditions  of  sale  as 
**  two  valuable  plots  of  freehold  building 
land,  situate  on  the  east  side  of  Victoria 
Street,  Cable  Street,  St.  George's-in-the- 
East,"  which  "  are  quite  ready  for  build- 
ing operations." 

Among  the  conditions  of  sale  were  the 

following : — 

"  4.  The  title  shall  commence  with  the 
conveyance  from  the  East  liOndon  Rail- 
way Company  to  the  vendor,  and  the  pur- 
chaser shall  not  require  the  production  of, 

»  CWaifi  Je8sel,M.R.;  Brett,  L.J.;  and  Cotton, 
L.J. 
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or  investigate  or  make  any  objection  or 
requisition  in  respect  of  such  conveyance 
or  the  title  prior  to  the  date  thereof, 
whether  such  title  shall  appear  by  refer- 
ence, recital,  statement,  covenant  for  pro- 
duction or  otherwise,  or  do  not  appear  at 
all. 

"5.  The  purchafi<5r  shall  examine  the 
said  conveyance,  and  send  in  his  objec- 
tions and  requisitions  (if  any)  in  respect 
of  the  title  or  the  abstract  or  particulars, 
or  anything  appealing  therein  respectively, 
which  shall  be  stated  in  writing,  to  the 
office  of  the  vendor's  solicitor,  within 
seven  days  from  the  date  of  the  delivery 
of  the  abstract,  and  in  this  respect  time 
shall  be  of  the  essence  of  the  contract; 
and  in  default  of  such  objections  or  requi- 
sitions (if  none),  and  subject  to  such  (if 
any),  shall  be  deemed  to  have  accepted 
the  title.  .  .  . 

"  7.  The  property  is  sold  subject  to  cer- 
tain covenants,  stipulations  and  provi- 
sions as  to  the  mode  and  use  of  the  pre- 
mises, and  certain  rights  of  the  East 
London  Railway  Company  contained  in 
the  said  conveyance;  and  the  purchaser 
at  this  pre^sent  sale  shall  in  his  conveyance 
enter  into  a  covenant  with  the  present 
vendor  to  observe  the  same,  and  to  indem- 
nify the  present  vendor  against  any  breach 
thereof.  A  copy  of  such  covenants,  stipu- 
lations and  provisions  will  be  produced  at 
the  time  of  sale,  and  may,  in  the  mean- 
time, be  inspected  at  the  office  of  the 
vendor's  solicitor ;  and  the  purchaser  shall 
be  deemed  to  purchase  with  a  full  know- 
ledge  and  acceptance  thereof,  and  no  ob- 
jection or  requisition  shall  be  made  in 
respect  thereof. 

"  Lastly,  if  the  purchaser  shall  fail  to 
comply  with  the  above  conditions,  his 
deposit  shall  be  forfeited,  and  the  vendor 
shall  be  at  liberty  to  resell  the  property, 
at  such  time  and  in  such  manner  and  sub- 
ject to  such  conditions  as  he  shall  think 
fit ;  and  any  deficiency  in  price  which  may 
happen  thereon,  and  all  expenses  attend, 
ing  the  resale,  shall  immediately  after- 
wards be  paid  by  the  purchaser  to  the 
vendor,  and  in  case  of  non-payment  be 
recoverable  by  the  vendor  as  liquidated 
damages." 

The  land  in  question  had  been  sold  to 
the  defendant  by  the  East  London  Bail- 
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way  Company,  who  by  the  conveyance 
reserved  to  themselves  power  to  enter 
upon  it  for  the  purpose  of  making  and 
executing  all  necessary  repairs  to  a  line 
of  railway  and  tunnel  which  ran  under 
part  of  the  land;  and  the  conveyance 
also  provided  that  the  company  would 
make  reasonable  compensation  to  the 
owner  for  all  injury,  loss  or  inconvenience 
caused  by  the  exercise  of  such  power. 

On  the  27th  of  January  an  abstract  of 
title  was  delivered  to  the  plaintiff,  but  no 
requisitions  or  objections  were  sent  in  to 
the  vendor. 

On  the  20th  of  February,  and  after 
the  expiration  of  the  seven  days  given  by 
condition  5,  the  plaintiff  objected  that  the 
defendant  could  give  no  title  to  the  land, 
as  the  conveyance  from  the  railway  com- 
pany was  void,  and  finally  refused  to  com- 
plete. The  defendant  thereupon  declared 
the  deposit  to  be  forfeited,  and  the  present 
action  was  brought  to  recover  it. 

The  action  was  tried  by  Lindley,  J., 
without  a  jury,  and  judgment  was  given 
for  the  plaintiff  on  the  ground  that  he 
was  in  exactly  the  same  position  as  the 
purchaser  in  the  case  of  In  re  The  Metro- 
politan District  RailioaTj  Company  and 
Cosh  (1) ;  and  that  the  defendant  pur- 
ported to  sell  a  freehold,  whereas  he  had 
only  a  revocable  licence,  if  even  that. 

The  defendant  appealed. 

W.  G,  Harrison,  Q.C.y  and  Switi/en 
Fadt/f  for  the  defendant. — Even  assuming 
that  the  defendant  had  a  bad  title  to  the 
land,  the  conditions  of  sale  put  the  plain- 
tiff on  the  enquiry,  and  he  mast  be  taken 
to  have  known  what  kind  of  property  he 
was  buying.  The  defendant  was  in  actual 
possession  of  the  land,  and  sold  that  posses- 
sion to  the  plaintiff.  Next,  the  objection 
to  the  title  was  too  late,  not  having  been 
taken  within  seven  days  from  the  date  of 
the  delivery  of  the  abstract. 

Philbricky  Q.C.,  and  Tindal  Atkinson^ 
for  the  plaintiff. — ^Tho  whole  question  is, 
whether  the  vendor  had  that  which  he 
purported  to  sell.  The  defendant,  although 
in  actual,  was  not  in  legal,  possession  of 
the  land.  No  doubt  a  vendor  may,  by  apt 
words,  sell  a  bad  title  or  such  interest  as 

(1)  49  Law  J.  Bep.  Ghana  277;  Law  Rep. 
13  Ch.  D.  607. 
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be  may  profess  to  have ;  but  here  tbe  de- 
fendant purported  to  sell  freehold  building 
land,  whereas  he  only  had  a  licence  from 
the  railway  company  to  go  upon  the  sur- 
face. The  case  of  In  re  lite  Metropolitan 
District  Railway  'Company  and  Cosh  (1) 
does  not  in  terms  decide  tJiat  the  railway 
company  would  lose  possession  under  sec- 
tion 127  of  the  Lands  Clauses  Consolidation 
Act,  1845  (8  Vict.  c.  18). 

[Jkssel,  M.R.— That  case  only  decides 
tliat  slips  of  land  above  and  below  a  tunnel 
are  not  superfluous  lands.] 

A  similar  point  arose  in  llauiand  v. 
Best  (2),  but  thei-e  the  conditions  of  sale 
were  stricter  than  in  the  present  case.  The 
plaintiff  had  a  right  to  assume  that  the 
I'ailway  company  had  power  to  sell  the 
land.  The  objection  to  the  title  w^as  not 
taken  too  late  under  condition  5,  which 
does  not  apply  to  cases  where  there  is  a 
total  want  of  title, 

Jessel,  M.R. — In  this  case  the  vendor, 
believing  that  he  had  a  title  to  this  piece 
of  ground  which  he  had  purchased  from 
the  railway  company,  and  which  had  a 
tunnel  running  under  a  great  part  of  it, 
put  it  up  for  sale  subject  to  certain  condi- 
tions, one  of  which  precluded  any  objection 
being  made  to  the  title  unless  taken  within 
seven  days  from  the  date  of  the  deliveiy  of 
the  abstract,  and  as  to  that,  time  was  to  be 
of  the  essence  of  the  contract.  The  pur- 
chaser was  aware  of  the  contents  of  the 
conveyance  under  which  the  vendor  claimed 
to  hold  the  land,  and  knew  exactly  what 
he  was  bu3dng,  namely,  a  piece  of  land 
with  a  tunnel  underneath  capable  of  sup- 
porting buildings,  and  certain  easements 
granted  to  the  railway  company  to  enable 
them  to  repair  the  tunnel.  The  company 
had,  two  years  ago,  professedly  conveyed 
the  land  to  the  vendor,  who  was  in  actual 
possession  of  it,  but  it  turned  out  that  they 
had  no  sufficient  parliamentary  powers  to 
mnke  the  sale,  consequently  the  conveyance 
did  not  pass  the  property  at  law,  and  the 
vendor  therefore  had  only  a  bare  posses- 
sion. Under  these  circumstances,  the  title 
was  submitted  to  the  purchaser's  advisers, 
who  did  not  take  objection  to  it  until  after 

(2)  48  Law  J.  Bep.  Chanc.  603  ;  Law  Rep.  12 
Ch.  D.  1. 


the  time  for  making  such  objection  had 
expired.  The  answer  to  that  is,  that,  under 
condition  5,  it  was  made  too  late.  It  was, 
however,  argued  that,  although  the  physical 
possession  of  the  ground  was  in  the  vendor, 
yet  he  had  no  legal  possession  sufficient, 
under  the  Statute  of  Limitations,  to  make 
it  a  freehold  estate — that  is,  no  possession  in 
the  sense  that  time  would  perfect  it.  That 
argument  appears  to  me  to  be  unsound. 
The  title  of  a  disseiBor  in  this  country  is  a 
freehold  title,  and  although  it  is  a  very 
bad  title  and  one  liable  to  be  defeated,  still 
it  is  a  title  which  is  good  as  against  all  the 
world  except  as  against  a  better  one.  If, 
therefore,  the  vendor  had  possession  of  the 
land,  he  had  a  title  which  by  law  was 
subject  to  be  defeated  only  by  a  person 
with  a  better  title — in  this  case,  the  com- 
pany. It  was  suggested  that  because  the 
company  could  not  convey,  therefore  no 
title  could  be  acquired  under  the  Statute 
of  Limitations ;  but  there  is  no  such  limi- 
tation made  by  statute.  It  is  quite  imma- 
terial for  this  purpose  whether  the  person 
can  alienate  or  not,  and  the  plaintiff  can- 
not recover  his  deposit,  because  he  has  not 
come  early  enough.  There  is  not  any  Act 
of  Parliament  which  says  that  land  cannot 
by  any  possible  means  be  devoted  to  any 
other  pui-pose  than  that  of  a  railway,  or 
that  the  Statute  of  Limitations  shall  not 
apply.  The  fact  is,  that  the  vendor  here 
had  actual  and  quiet  possession  of  the 
land,  and  as  he  sold  fairly,  not  knowing 
that  he  had  a  bad  title,  he  is  not  to  be 
deprived  of  the  benefit  of  the  special  con- 
dition which  required  the  purchaser  to 
make  objection  to  the  title  within  a  certain 
time.  I  think  that  this  appeal  ought  to 
be  allowed. 

Brett,  L.J. — It  seems  to  me  that,  if  the 
only  objection  here  was  that  tbe  defendant 
had  no  title  to  convey  to  the  plaintiff,  or 
that  he  had  a  bad  title,  then  the  objections 
made  by  the  plaintiff  were  taken  too  late. 
The  judgment  of  my  brother  Lindley  seems 
to  me  to  be  that  the  objection  was  not 
taken  to  the  title,  because  the  defendant 
had  not  possession  of  anything  which,  if 
his  possession  was  lawful,  would  correspond 
with  what  he  was  professing  to  sell  to  the 
plaintiff.  If  the  ddendant  had  never  had 
possession  of  anything  at  all,  then  the 
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question  was  not  one  of  title  at  all,  and 
the  judgment  is  one  with  which  I  should 
have  agreed.  So,  if  all  that  the  defendant 
ever  had  possession  of  was  a  licence  to  go 
upon  the  land,  or  if  he  never  had  assumed 
to  exercise  anything  but  an  easement,  I 
should  have  thought  that  what  he  assumed 
to  have  possession  of,  if  it  was  a  lawful 
possession,  would  be  all  that  he  coidd  give, 
and  notwithstanding  the  notice  to  the 
plaintifTdid  not  correspond  with  the  subject- 
matter  of  the  contract.  In  either  of  these 
cases  I  should  have  agreed  with  my  brother 
Lindley's  judgment.  It  seems  to  me,  how- 
ever, that  the  judgment  was  founded  upon 
the  assumption  that  the  defendant  was  not 
in  possession  of  anything  but  a  revocable 
licence.  I  cannot  therefore  agree  with  that 
judgment.  I  think  that  the  defendant 
was  in  possession,  and  assumed  to  be  in 
possession,  of  more  than  a  mere  easement 
or  revocable  licence ;  for  he  was  in  actual 
possession  of  the  land  above  the  tunnel.  It 
was  said  that  his  actual  possession  must  be 
held  to  be  no  possession  at  all,  because  the 
railway  company  had  no  right  to  give  to 
him,  and  also  because  his  possession  would 
not,  even  if  he  held  the  land  for  a  number  of 
years,  give  him  a  title  against  the  railway 
company.  It  seems  to  me  that  the  Statute 
of  limitations  would  have  applied  against 
the  railway  company  as  against  private 
owners,  and  he  would  have  had  a  title.  It 
is  sufficient  to  say  that  the  defendant  had 
actual  possession  of  this  part  of  the  land 
which  he  assumed  to  sell.  No  doubt  he 
had  a  bad  title,  but  being  in  possession  he 
assumed  to  sell  that  possession,  and  if  there 
was  nothing  to  prevent  him  from  doing  so, 
he  assumed  to  sell  the  freehold. 

The  only  objection  was  that  he  had  no 
title  to  that  which  he  assumed  to  convey, 
but  he  merely  assumed  to  sell  as  a  tres- 
passer or  disseisor,  and  in  the  same  way  as 
a  squatter  who  might  assume  to  sell,  by 
such  a  contract  as  this,  before  he  had 
gained  a  title  under  the  Statute  of  Limita- 
tions against  the  true  owner.  There,  a 
purchaser  who  had  the  notice  which  this 
plaintiff  had  could  not  recover  a  deposit 
on  the  purchase-money  from  the  squatter 
on  the  ground  that  he  had  no  title.  There- 
fore the  judgment  of  my  brother  Lindley, 
which  is  only  wrong,  to  my  mind,  on  the 
assumption  that  the  defendant  had  not 
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possession  of  anything  which  he  could  sell, 
cannot  be  supported. 

Cotton,  L.J. — The  first  question  is, 
whether  the  vendor  proposed  to  convey  to 
the  purchaser  what  the  particulars  describe 
or  something  else.  It  is  said  that  this 
land  is  not  building  or  freehold  land ;  bat 
that  is  only  part  of  the  particulars,  for 
they  also  referred  to  a  conveyance  from 
the  railway  company  to  the  vendor,  where- 
by  they  purported  to  sell  something  to  the 
vendor — not  land  in  its  ordinary  sense,  but 
a  little  strip  of  land  with  a  tunnel  under- 
neath. II  the  particulars  stood  alone,  that 
would  not  be  accurately  described  as  free- 
hold land,  but  the  plaintiff  saw  the  con- 
veyance from  the  rsiilway  company  before 
he  entered  into  the  contract.  No  doubt 
the  defendant  only  had  possession  of  the 
land,  but  that  would  give  a  freehold  when 
perfected  by  lapse  of  time. 

Then  comes  the  other  question,  that  the 
conveyance  from  the  railway  company  was 
ultra  vires,  and  void.  It  has  already  been 
settled  in  the  case  of  In  re  TJie  MetropoU- 
tan  District  Railway  Company  and  Coah 
(1)  that  a  strip  of  land  over  a  railway  arch 
is  not  superfluous  land,  so  that  the  railway 
company  could  not  convey  it.  That,  how- 
ever, is  a  question  of  title  which  ought  to 
have  been  enquired  into  by  the  purchaser. 
The  conditions  here  must  be  taken  to  mean 
that  the  purchaser  must  enquire  whether 
or  not  the  railway  company  has  special 
powers  to  make  such  a  conveyance.  The 
argument  assumes  that  the  defendant  was 
not  in  possession,  but  that  is  a  fallacy,  be- 
cause he  was  actually  occupying  the  land. 
It  is  said  that  Parliament  had  appropriated 
this  land  for  a  particular  purpose,  but  that 
is  not  trua  The  Act  merely  means  that 
the  railway  company  cannot  apply  it  to 
any  other  purpose  except  that  of  a  rail- 
way. I  am  of  opinion,  ^  it  is  neoessaiy  to 
decide  that  question,  that  the  vendor  here 
had  such  a  possession  as  in  time  would 
ripen  into  a  good  title  under  the  Statute 
of  Limitations. 

Appeal  allotceJ, 


Solicitors— Stones,  Morris  &  Stone,  for  plaintiff; 
J.  W.  Cook,  for  defendant. 
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StattUe  of  Frauds  (29  Car.  2.  c.  3),  ^.  4 
— Sporting  Rights — Participation  in  Pro- 
Jits — hiterest  in  Land, 

An  agreement  to  enter  upon  specified 
terms  tJie  lands  of  another  for  the  purpose 
of  exercisitig  sporting  rights  and  carrying 
away  a  d/finile  proportion  of  game  killed 
tJ^reon^  is  an  agreement  relating  to  an  in- 
tei'est  in  laiul  within  the  meaning  of  the 
4th  section  of  tJie  Statute  of  Frauds,  and 
mttst  he  in  writing. 

Further  consideration,  before  Bowen,  J. 

This  was  an  action  brought  to  recover 
damages  for  breach  of  contract  on  the  part 
of  the  defendant  under  the  following  dr- 
cumstances :  The  plaintiff  was  the  owner 
of  certain  shootings  at  Fleet,  in  Hamp- 
shii'e,  under  a  seven  years'  lease,  and  desir- 
ing to  let  a  portion  of  them  advertised  for 
a  companion  to  join  him  upon  equal  terms, 
paying  200/.  for  his  half  share  of  shooting, 
and  receivinghalf  of  the  total  of  game  killed. 
The  defendant  agreed,  but  not  in  writing, 
to  take  one- fourth  of  the  shooting  at  a 
stipulated  price,  but  afterwards  refused  to 
carry  out  such  agreement.  Thereupon  the 
above  action  was  brought,  to  which  the 
defendant  pleaded  a  denial  of  the  agree- 
ment, and  also  the  Statute  of  Frauds. 

At  the  trial  a  verdict  was  found  for  the 
plaintiff;  but  the  learned  Judge  reserved 
for  further  consideration  the  question 
whether  the  agreement  was  one  which, 
under  the  Statute  of  Frauds,  could  only 
be  enforced  if  reduced  into  writing. 

McClynwnJty  for  the  plaintiff,  contended 
on  behalf  of  the  plaintiff  that  the  agree- 
ment conferred  no  interest  in  land,  but  it 
was  a  mere  licence  to  go  and  exercise 
sporting  rights  upon  the  plaintiff's  land. 

He  cited  Wright  v.  Stavert  (1),  Powell 
V.  Jessop  (2),  Watson  v.  Spratley  (3),  Wells 
V.  The  if  ay  or,  d&c,  of  KingsUyn-^pon-HtUl 
(4),  Taylor  v.  Waters  (5)  and  Wood  r. 
Mardey  (6). 

(1)  2  E.  &  £.  72L ;  29  Law  J.  Rep.  Q.B.  161. 

(2)  18  Ck)m.  B.   Rep.  336 ;  25  Law  J.  Rep. 
C.P.  199. 

(3)  10  Exch.  Rep.  222 ;  24  Law  J.  Rep.  Ezcb. 
53. 

(4)  44  Law  J.  Bep.  C.P.  257 ;  Law  Rep.  10 
C.P.  402. 

(5)  7  Taunt.  374. 

(6)  11  Ad.  &  B.  34 ;  3  Jur.  1028. 


Anstie,  for  the  defendant,  was  not  called 
upon. 

BowEN,  J. — I  think  that  in  this  case 
judgment  must  be  entered  for  the  defen- 
dant. The  contract  relied  upon  by  the 
plaintiff  is  not  in  writing,  and  is  for  the 
lease  of  shootings  over  certain  grounds, 
and  under  it  the  defendant  was  to  have 
the  right  to  go  over  the  plaintiff's  land  for 
the  purpose  of  exercising  the  right  of  sport- 
ing, and  of  carrying  away  a  definite  pro- 
portion of  the  game  that  was  killed.  The 
question  I  am  called  upon  to  decide  is, 
whether  a  grant  of  this  description  is  a 
mere  revocable  licence  to  go  upon  the  land, 
or  whether  it  is  coupled  with  an  interest 
in  the  land,  in  which  latter  case  it  must 
be  in  writing.  Now  here  there  is  some- 
thing more  than  a  mere  right  to  go  upon 
the  land — there  is  an  actual  participation 
in  the  profits,  of  however  limited  a  cha- 
racter ;  and,  as  was  pointed  out  in  Watson 
v.  Sprailey  (3),  a  contract  granting  an  in- 
terest in  land  must  be  in  writing.  The 
authorities  which  have  been  urged  before 
me  as  supporting  the  plaintiff's  view  are 
all  distinguishable.  Wright  v.  Stavert  (1) 
was  a  contract  for  board  and  lodging,  in- 
cluding only  the  permission  to  reside  in  a 
house,  and  was  properly  decided  to  pass  no 
interest  in  land.  In  Wells  v.  The  Mayor, 
dx.f  of  Kingston-upon-HuU  (4)  it  was  de- 
cided that  a  contract  for  the  use  of  a 
graving-dock  under  certain  specified  regu- 
lations need  not  be  in  writing,  the  ratio 
decidendi  being  that  there  was  no  exclusive 
right  to  the  possession  of  the  dock,  and 
that  nothing  in  the  nature  of  an  interest 
in  land  was  created.  Watson  v.  Spratley 
(3)  and  Potoell  v.  Jessop  (2)  were  decided 
upon  similar  grounds,  namely,  that  shares 
in  a  mine  worked  upon  the  cost-book 
principle  do  not  constitute  an  interest  in 
land.  Similarly,  in  Taylor  v.  Waters  (5) 
it  was  held  that  the  right  to  use  an  opera- 
box  at  certain  performances  at  a  theatre 
was  a  licence  to  enjoy  a  beneficial  privilege 
on  land  only,  and  was  not  such  an  interest 
in  land  as  was  required  to  be  in  writing. 
In  that  case  there  was  no  participation  in 
the  profits  of  the  land ;  but  here  ^e  defen- 
dant has  a  right  not  only  to  go  on  the  land, 
but  to  take  away  a  portion  of  the  profits 
derived  from  it.  However  much  1  may 
regret  the  application  of  the  Statute  of 
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Frauds  to  a  case  like  the  present,  I  can 
come  to  no  other  conclusion  than  that  this 
agreement  does  confer  an  interest  in  land, 
and,  not  being  in  writing,  cannot  be  en- 
forced. Judgment  must  therefore  be  en- 
tered for  the  defendant,  notwithstanding 
the  finding  of  the  jury. 

JtuigmeTU/ar  the  dafendcmt. 


Solicitors — J.O.Jacobs,  for  plaintiff ;  J.  P.  Mur- 
rough,  for  defendant. 
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[APPEAL  FROM   REVISING    BARRISTERS* 

COURT.] 

1881.      "Xkdaxb  {appellant)  v,  bostook 
Nov.  23.  J  {respondent). 

Parliament  —  Borough  Vote  —  Amend- 
ment— Notice  of  Objection — Place  of  Abode 
omitted^il  dc  42  Vict.  c.  26.  a.  28. 

A  Revising  Barrister  may  amend  a 
notice  of  objection  by  adding  the  place  of 
abode. 

In  a  notice  of  objection  to  a  horotigh 
voter,  the  objector  omitted  to  state  his  place 
of  abode.  The  objector  was  a  solicitor 
practising  in  the  borough.  He  teas  clerk 
to  the  magistrates,  and  coroner.  He  had 
resided  in  the  borough  all  his  life,  and  was 
well  known  to  the  inhabitants.  No  one  teas 
misled  by  the  omission  ;— 

Held,  thai  the  omission  was  a  mistake 
which  the  Revising  Barrister  could  afn&ful 
under  41  <fr  42  Vict.  c.  26.  s.  28.  sub-s.  2. 

Appeal  from  the  decision  of  the  Revising 
Banister  for  the  borough  of  Horsham, 
amending  a  notice  of  objection. 

The  respondent  objected  to  the  name  of 
the  appellant  being  retained  in  the  list  of 
voters  for  the  said  borough. 

The  notice  of  objection  was  as  follows : — 

**  To  Mr.  Frend  Adams. — I  hereby  give 
jou  notice  that  I  object  to  jour  name 
being  retained  on  the  list  of  persons  en- 
titled to  vote  at  the  election  of  a  member 
to  serve  in  Parliament  for  the  parlia- 
mentary borough  of  Horsham,  on  the 
following  grounds,  viz. : — 


"That  you  have  not  occupied  twelve 
months  to  July  15. 

"Dated  this  25th  day  of  January,  1881. 
"  (Signed)       Arthur  Eeid  Bostock, 
"  on  the  list  of  parliamentary  voters  for 
the  parish  of  Horsham. 
"  Mr.  Frend  Adams,  Horsham." 

The  appellant  objected  that  such  notice 
was  invalid  and  void  in  law,  inasmuch  as 
it  did  not  state  the  place  of  abode  of  the 
respondent  and  could  not  be  amended  (1). 

The  borough  of  Horsham  comprises  the 
greater  part  of,  and  is  contained  within, 
the  parish  of  Horsham,  and  in  every 
instance  in  which  the  residence  of  the 
voter  is  within  the  parish  of  Horsham  the 
place  of  abode  is  described  as  "  Horsham  " 
only  in  the  list  of  voters. 

The  place  of  abode  of  the  respondent 
was  described  in  the  list  of  voters  as 
"  Horsham."  No  other  person  of  the  same 
name  was  on  the  list  of  voters,  and  it  was 
admitted  that  if  the  respondent  had  in- 
serted in  his  notice  of  objection  the  words 
"of  Horsham,"  the  notice  of  objection 
would  have  been  valid. 

The  respondent  is  a  solicitor  practising 
at  Horsham,  and  is  clerk  to  the  magis- 
trates and  coroner.  He  has  resided  in  the 
parish  of  Horsham  all  his  life  and  is  well 
Smown  to  the  inhabitants  thereof. 

The  names  of  thirteen  other  persons 
were  objected  to  under  similar  circum- 
stances. The  notices  of  objection  were 
duly  served  on  the  persons  objected  to. 
The  notices  of  objection  served  on  the 
overseers  were  duly  published  by  them. 

(1)  41  k  42  Vict.  c.  26. 

Form  L — Form  of  Notice  of  Objection. 

No.  2  {Parliamentary). 

Notice  of  objection  to  be  given  to  person 

objected  to. 

To  Mr. 

I  hereby  give  yon  notice  that  I  object  to  your 
name  being  retained  on  the  list  of  persons 
entitled  to  vote  at  the  election  of  membera  [or 
a  member]  to  serve  in  Parliament  for  the 
parliamentary  borongh  of  ,  on  the 

following  grounds,  viz. : — 

1.  E.g.  That  you  have  not  occupied  for  twelve 
months  to  July  15th. 

2.  That 
8. 

Dated  the  day  of  ,  18    . 

(Signed)        A.B.  of  [place  of  abode], 
on  the  list  of  parliamentary  voters  for  the 
parish  of 
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No  evidence  was  produced  before  the 
Reyising  Barrister  to  shew  that  any  one  of 
the  persons  bo  objected  to  was  misled  or  de- 
ceived, and  he  held  as  a  fact  that  no  one 
of  such  pei'sons  was  misled  or  deceived  by 
the  omission  of  the  words  "  of  Horsham." 

He  farther  held  that  the  omission  of  the 
words  "  of  Horsham "  was  a  mistake 
within  sub-section  2  of  section  28  of  the 
Act  41  k  42  Vict.  c.  26,  and  in  the  exer- 
cise of  his  discretion  he  corrected  such 
mistake  by  inserting  the  words  *'  of  Hor- 
sham "  in  the  notices  of  objection. 

It  was  admitted  that  if  the  alleged 
defect  in  the  notices  of  objection  was  capa- 
ble of  amendment,  the  names  of  the  appel- 
lant and  the  said  thirteen  other  persons 
must  be  expunged  from  the  said  li.st  of 
voters,  and  he  accordingly  expunged  the 
same. 

Bompas,  Q.C^  for  the  appellant. — The 
words  of  section  28  of  41  &  42  Vict.  c.  26, 
"  the  Revising  Barrister  may  correct  any 
mistake  which  is  proved  to  him  to  have  been 
made  in  any  claim  or  notice  of  objection," 
must  receive  a  reasonable  limitation.  The 
mistake  alluded  to  in  section  28  is  an  ac- 
cidental mistake,  and  not  a  mistake  where 
the  person  making  it  has  done  what  he  in- 
tended to  do.  I^ie  omission  was  fatal  to 
the  notice  of  objection.  In  WoolUti  v.  Davis 
(2)  the  place  of  abode  of  the  objector, 
described  as  the  "  Oaks,"  without  the  addi- 
tion of  any  parish,  was  held  insufficient ; 
and  though  there  was  added  "  on  the 
register  of  voters  for  the  parish  of  St.  W." 
it  was  held  the  list  of  voters  could  not  be 
looked  at  to  shew  the  "  Oaks"  was  in  that 
parish.  The  object  of  the  notice  is  to 
make  the  objector  give  grounds  of  his  ob- 
jection ;  it  is  therefore  essential  that  the 
person  objected  to  should  know  his  address, 
because  he  may  be  able  to  satisfy  the  ob- 
jector his  objection  is  groundless,  and  then 
the  objector  may  withdraw.  Luckett  v. 
KnotcUs  (3),  Bendle  v.  Watson  (4),  Pickard 
v.  Baylis  (5),  Ballard  v.  Robins  (6),  Mel- 

(2)  4  Ck)m.  B.  Rep.  116  ;  16  Law  J.  Bep.  C.P. 
185. 

(3)  2  Com.  B.  Rep.  187 ;  16  Law  J.  Rep.  C.P. 
87. 

(4)  1  Hopw.  k  C.  691 ;  41  Law  J.  Rep.  C.P. 
15;  Law  Rep.  7  C.P.  163. 

(5)  49  Law  J.  Rep.  C.P.  182;  Law  Rep.  5 
C.P.  D.  2.S5. 

(6)  2  Uopw.  k  C.  384 ;  47  Law  J.  Rep.  C.P. 
60;  Law  Rep.  3  C.P.  D.  92. 


bourne  v.  Greenfield  (7),  were  also  re- 
ferred to. 

A.  L,  Smith,  for  the  respondent. — ^The 
Revising  Barrister  has  power  to  amend 
such  an  omission,  though  &tal  without 
amendment,  as  in  James  v.  Howarth  (8), 
where  it  was  held  the  omission  of  the 
word  "parliamentary,"  though  fatal  to  a 
notice  of  objection,  might  be  added  by  the 
Revising  Barrister. 

He  was  then  stopped  by  the  Court. 

Denman,  J.— I  think  there  is  no  doubt 
but  that  the  amending  power  conferred  by 
section  28  of  41  &  42  Vict.  c.  26  was  in- 
tended to  include  a  matter  so  trivial  and 
unimportant  as  the  present.  The  notice 
of  objection  was  in  all  respects  regular, 
except  that  the  place  of  abode  of  the  ob- 
jector was  omitted.  He  was  a  person  well 
known  to  the  inhabitants  of  the  district, 
and  no  one  was  deceived  or  likely  to  be 
deceived  by  the  omission.  The  decision  of 
Javnes  v.  HowartJi  (8)  has  supplied  us  with 
an  authority  to  shew  that  an  omission 
as  unimportant  as  the  present  was  con- 
sidered by  the  Court  to  be  capable  of 
amendment,  and  we  may  safely  follow  that 
decision.  If  there  is  any  conflict  between 
Jatnes  v.  Howarth  (8)  and  the  older  cases, 
as  Woollett  v.  Davis  (2),  they  must  be 
considered  to  be  overruled  by  the  later 
decision.  I  therefore  am  of  opinion  the 
decision  of  the  Revising  Barrister  was 
right. 

BowEN,  J. — I  am  of  the  same  opinion. 
It  is  not  necessary  to  decide  whether  the 
omission  of  the  address  in  a  notice  of  ob- 
jection is  fatal.  All  that  we  hold  is  that 
under  the  circumstances  of  the  present 
case  the  Revising  Barrister  was  not  wrong 
in  considering  the  omission  to  be  a  mistake 
which  he  might  amend. 

Appeal  dismissed.     Decision  of  Revis- 
ing Barrister  affirmed  tcith  costs. 


Solicitors— J.  C.  Charlton,  for  appellant ;  Robin- 
son, Preston  k  Stow,  agents  for  Bostock  ^V 
Rawlison,  Horsham,  for  respondent. 


(7)  7  Com.  B.  Rep.  1 ;  29  Law  J.  Rep.  C.P. 
81. 

(8)  49  Law  J.   Rep.  C.P.  169;   Law  Rep.  5 
C.P.  D.  225. 
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[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.! 
1881     1 
Nov  *>4   >  ^^^^  (appellant)  v,  tamplin 
Dec.' 16. 7  {respondent)* 

Parliament  —  Borough  Vote — Registrar 
tlon—New  Lodger  Claim — St^cie'ncy  of 
DedarcUion  annexed  to  Notice  of  Claim — 
Prima,  facie  Bvidefice  of  Qualification — 
liepresentation  of  the  People  Act,  1867 
(30  d:  31  Vict,  c.  102),  s.  4c^Parliamentary 
and  Municipal  Registration  Act,  1878  (41 
d;  42  Vict,  c.  26),  ss.  22,  23,  25,  and  sched. 
II,  form  2. 

Bfj  section  23  of  41  <L'  42  Vict,  c,  26,  "  in 
tM  case  of  a  person  claiming  to  vote  as  a 
lodger,  the  declaration  annexed  to  his  notice 
of  claim  sJhaU,for  the  purposes  of  revision,  he 
])rinia  facie  evidence  of  his  qualification  "; 
—Held  {reversing  the  decision  of  t/iA  Revis- 
ing Barrister),  that  the  section  applied  to 
aU  lodger  claimants,  both  new  and  old — a* 
voeU  to  thn^p  who  claim  in  respect  of  lodg- 
ings for  iu  '  first  time  under  30  <Cr  31  Vict, 
c,  102.  8,  ^,  a^  to  tJiose  who,  being  already 
on  the  list  of  voters,  claim  to  be  placed  on 
the  list  under  41  <t-  42  Vict.  c.  26.  s.  22— *o 
that  a  person  claiming  to  be  put  on  tlte  list 
as  a  lodger  for  the  first  tune  is  not  bound 
to  appear  before  the  Revising  Barrister, 
either  personally  or  by  an  agent,  in  support 
of  his  claim  ;  but  the  notice  of  daim  and 
tleclaration  annexed  thereto  are  to  be  taken 
as  prima  facie  evidence  of  his  qiudificatum, 
and  the  Revising  Barrister,  in  the  absence 
of  any  objection  thereto,  is  bound  to  alUnv 
such  daim. 

This  was  a  Case  stated  by  the  Revising 
Barrister  for  the  boi-ough  of  Marylebone, 
from  which  it  appeai'ed  that  the  appellant, 
Edward  Nuth,  of  No.  20,  Lady  Somerset 
Eoad,  in  the  parish  of  St.  Pancras,  claimed 
under  section  4  of  the  Representation  of 
the  People  Act,  1867,  in  due  form  to  have 
his  name  inserted  as  a  lodger  on  the  list  of 
voters  for  the  borough.  The  claim,  which 
was  in  form  H,  No.  2,  of  the  schedule  to 
the  Parliamentary  and  Municipal  Regis- 
tration Act,  1878  (41  &  42  Vict.  c.  26)  (1), 

•  Chram  Denman,  J.,  and  Bowen,  J.,  in  the 
Queen's  Bench  Division ;  Jessel,  M.R.,  Baggal- 
lay,  L.J.,  Brett,  L.J.,  Cotton,  L.X,  and  Lind- 
ley,  L.J.,  in  the  Court  of  Apnea!. 

(I)  The  notice  of  claim 'which  ftet  out  the 
claimant's  qualification  contained  the  following 
V0L.61.-.Q.B. 


was  duly  published  by  the  overseers  in  the 
list  of  lodger  claimants. 

The  claimant  did  not  appear  pei'sonally, 
and  no  evidence  of  any  kind  was  tendered 
in  Jsupport  of  his  claim ;  to  which,  how- 
ever, no  formal  objection  in  writing  was 
made,  as  required  by  section  39  of  6  &  7 
Vict,  c.  18,  by  or  on  behalf  of  any  person 
whose  name  was  on  the  list  of  votere  for 
the  borough. 

It  was  contended  for  the  claimant  that 
section  23  of  41  &  42  Vict,  c  26  applied 
to  all  lodger  claimants,  as  well  to  those 
who  claim  in  respect  of  lodgings  for  the 
first  time  under  section  4  of  the  Represent 
tation  of  the  People  Act,  1867  (30  &  31 
Vict.  c.  102),  as  to  those  who,  being  already 
on  the  list  of  parliamentary  voters  in  re- 
spect of  lodgings,  claim  to  be  placed  on  the 
list  of  voters  under  section  22  of  41  <b  42 
Vict.  c.  26  (2)  in  respect  of  the  same  lodg- 

declaration,  which  was  in  the  form  H,  No.  2,  pre- 
scribed by  schedule :  — 

"I  hereby  declare  that  I  have  during  the 
twelve  calendar  months  preceding  the  16th  day 
of  July  in  this  year  occupied  as  sole  tenant  and 
resided  in  the  above-mentioned  lodgings,  and 
that  those  lodgings  are  of  a  clear  yearly  value, 
if  let  unfurnished,  of  lOl,  or  upwards." 

The  notice  of  claim,  together  with  the  decla- 
ration, was  duly  signed  by  the  claimant,  and  his 
signature  was  duly  witnessed. 

(2)  41  &  42  Vict.  c.  2«,  s.  22  :  "  Where  a  per- 
son is  entered  in  respect  of  lodgings  on  the 
register  of  voters  for  the  time  being  in  force, 
and  desires  to  be  entered  on  the  next  register  in 
respect  of  the  same  lodgings,  he  may  claim  to  be 
80  entered  by  sending  notice  of  his  claim  to  the 
overseers  of  the  parish  in  which  his  lodgings  are 
situate  on  or  before  the  25th  day  of  July. 

"  The  overseers  shall,  on  or  before  the  last  day 
of  July,  make  out  a  list  of  all  persons  so  claim- 
ing, and  if  they  have  reasonable  cause  to  believe 
that  any  person  whose  name  is  entered  on  the 
list  is  not  entitled  to  be  registered  or  is  dead,  shall 
add  in  the  margin  of  the  list  opposite  his  name 
the  words  *  objected  to '  or  *  dead,*  as  the  case  may 
be. 

"  The  lists  so  made  out  sh.ill  be  signed,  pub- 
lished and  othcn^'ise  dealt  with  in  the  same 
manner  as  the  alphabetical  lists  mentioned  in 
section  13  of  the  Parliamentary  Begistration 
Act,  1843  (6  &  7  Vict.  c.  18),  and  shall  for  the 
purposes  of  the  Parliamentary  Registration  Acts 
be  deemed  to  be  lists  of  voters,  and  the  provi- 
sions of  the  Parliamentary  Registration  Acts  as 
to  objections  shall  apply  to  such  lists,  and  the 
persons  against  whose  names  the  overseers  have 
so  written  the  words  'objected  to*  or  'dead,' 
shall  be  deemed  to  be  duly  objected  to." 

Section  23  :  **  In  the  case  of  a  person  chiiuiing 
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ings  as  those  claimed  for,  and  that  the 
claimant  was  entitled  to  have  his  name 
inserted  in  the  list  of  voters  for  the  borough 
of  Marylebone  as  a  lodger,  without  fui*ther 
evidence  being  adduced  in  support  of  his 
claim  other  than  that  famished  by  the  de- 
claration. 

The  Hevising  Barrister  disallowed  the 
claim  on  the  ground  that  section  23  of  41 
&  42  Vict.  c.  26  did  not  apply  to  the  case 
of  persons  claiming  only  under  section  4 
of  30  &  31  Vict.  c.  102,  and  not  under 
section  22  of  41  &  42  Vict.  c.  26,  to  be 
placed  on  the  list  as  lodgers ;  and  that  it 
was  necessary  for  a  person  so  claiming, 
whether  objected  to  or  not,  to  appear  either 
himself  or  by  his  agent,  and  to  produce 
evidence  in  support  of  his  claim  other  thaa 
that  (if  any)  afforded  by  the  declaration. 

The  claimant  appealed. 

BompaSf  Q.C,  for  the  appellant. — Sec- 
tion 23  of  41  &i42  Vict.  c.  26  must  apply 
to  those  claiming  to  vote  as  lodgers  for  the 
first  time,  as  well  as  to  those  already  on  the 
list  of  voters  by  virtue  of  the  Act  of  1867. 
It  is  true  that  Coleridge,  C.  J.,  and  Denman, 
J.,  in  Picard  v.  BayUa  (3)  thought  that 
section  23  did  not  so  apply ;  but  that  point 
was  not  the  one  actually  decided,  and  was 
not  fully  argued.  All  other  voters  are 
admitted  without  any  support  in  person  of 
their  claims  unless  those  claims  are  ob- 
jected to,  and  in  no  other  case  is  a  man 
bound  to  give  evidence  of  his  claim  in  the 
absence  of  objection  thereto.  Those  claim- 
ing to  vote  as  lodgers  have  to  put  in  a 
formal  declaration.  30  <&  31  Vict.  c.  102. 
8.  4.  sub-s.  30  gives  a  vote  to  a  lodger,  and 
prescribes  the  form  of  his  claim ;  and  41 
k  42  Vict,  c  26  substitutes  another  form 
for  the  one  given  in  schedule  G,  which 
prescribes  formalities  purporting  to  shew  a 
prima  fcLcie  title  in  the  claimant  to  vote. 
The  declaration  and  attestation  thereof  but 
for  this  would  be  useless. 

to  vote  as  a  lodger,  the  declaration  annexed  to 
his  notice  of  claim  shall,  for  the  purposes  of 
revision,  he  prima  feme  evidence  of  his  quali- 
fication." 

Section  25  declares  that  any  person,  whether 
a  claimant  or  a  witness  in  respect  of  a  claim  to 
vote  as  a  lodger,  who  signs  a  false  declaration 
shall  be  goilty  of  a  misdemeanonr,  and  punish- 
able by  fine  or  imprisonment  for  a  term  not  ex- 
ceeding one  year. 

(3)  Coltm.  Beg.  CJas.  98 ;  49  Law  J.  Rep.  C.P. 
182 ;  Law  Rep.  6  C.P.D.  2.36. 


It  is  admitted  that  lodgers  on  the  list 
of  lodger  voters  after  1867  but  before  1878 
were  not  and  aiB  not  required  to  attend 
and  suppoit  their  claims  since  they  are 
within  section  23,  except  where  an  objec- 
tion has  been  proved  in  accordance  with 
section  28,  sub-section  10,  of  the  Act  of 
1878,  and  that  section  24  is  extended  to 
new  lodgers.  Then  section  23,  which  uses 
the  same  words  as  section  24  in  describing 
those  persons  it  is  intended  to  affect, 
namely,  those  "claiming  to  vote  as  lod- 
gers/' must  also  extend  to  new  claimants, 
who  therefore  should  not  be  required  to 
attend. 

By  section  23  the  declaration  in  the  re- 
quisite form  is  declared  to  be  sufficient 
prima  facie  evidence  of  the  claimant's 
qualification  for  the  purposes  of  revision. 
This  is  obviously  to  meet  the  difficulty  as 
to  new  claimants,  and  means  that,  in  the 
absence  of  objections,  no  personal  attend- 
ance is  necessary.  What  is  intended  is  that 
everyone  should  be  able  to  get  put  on  the 
register  unless  there  is  an  o^ection  made. 
Picard  v.  Baylia  (3)  does  not  really  apply, 
and  if  it  does,  is  not  correctly  decided. 

E.  Clarke^  Q.C.,  for  respondent. — ^Tlus 
was  decided  as  a  material  point  in  Picard 
V.  BayUa  (3),  and  the  decision  was  right. 
If  the  mere  making  a  declaration  were 
prima  fade  evidence  of  a  right  to  the 
vote,  this  would  be  the  only  class  of  voters 
to  whom  no  objection  could  be  made.  Their 
claim  must  be  sent  in  not  later  than  the 
25th  of  August^  and  all  objections  must  be 
taken  on  or  before  the  25th  of  August. 
By  the  Act  of  1867  all  lodger  claims  are 
to  be  sent  in  by  the  25th  of  August.  The 
Act  of  1878  made  a  special  provision  as  to 
old  lodgers  that  their  claims  should  be 
sent  in  by  the  25th  of  July,  and  the  list 
published  by  the  1st  of  August,  thus  giving 
till  the  25th  of  August  for  objections;  but 
these  provisions  do  not  apply  to  new  lodgers, 
and  there  is  thus  no  time  for  objections, 
and  thus  new  lodgers  have  an  unfair 
advantage. 

BowEK,  J. — But  new  lodgers  can  be 
objected  to  in  Ck>urt  without  any  notice  of 
objection  in  writing,  as  is  necessary  in  the 
case  of  old  lodgers.  J 

As  to  a  ratepayer,  the  overseer's  list  is 
prima  faoie  e^enoe  of  qualification,  but 
in  a  case  of  a  lodger  that  cannot  be. 
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[BowEN,  J.,  referred  to  40  <fe  41  Vict, 
c.  26.  8.  10.] 

That  does  not  apply  to  objections  in 
Court.  Section  23  was  passed  with  the 
object  of  removing  the  hardship  from  the 
old  lodgers,  who  have  before  proved  their 
daims,  of  having  to  attend  again. 

The  natural  constmction  is  that  sections 

22  and  23  are  complete  in  themselves  as  a 
provision  for  old  lodgers.  If  there  shonld 
happen  to  be  an  error  or  omission  they 
may  under  section  24  make  a  declaration 
— ^which  is  to'  be  received  as  "evidence  of 
the  facts  declared  to" — ^but  this  does  not 
apply  to  new  lodgers. 

[BowEN,  J. — But  section  24  applies  to 
"every  borough  and  burgess  list,"  not 
merely  to  old  lodgers.] 

But  section  23,  it  may  be  said,  comes 
between  one  applying  to  old  lodgers  and 
one  to  all  voters — ^that  is,  lists  of  voters  as 
distinguished  from  lists  of  claims. 

[BowEN,  J. — ^But  the  words  are  nowhere 
'•  claimant  to  a  vote,"  but  "  person  claim- 
ing to  be  entered,"  and  in  sections  23  and 
24,  "  claiming  to  vote  as  a  lodger."] 

Both  claim  to  have  their  names  inserted 
in  the  list.  The  sentence  is  clearly  ellip- 
tical, and  means  really  "  claiming  to  have 
his  name  put  on  the  list." 

[BowKN,  J. — ^Then  if  you  are  right, 
"  claiming  to  vote  as  a  lodger  "  in  section 

23  differs  in  meaning  from  those  words  in 
section  25.] 

Section  25  applies  to  both.  But  the 
position  of  section  23  restricts  the  meaning 
of  the  words.  In  Picard  v.  Baylis  (3)  this 
was  not  a  side  point,  but  was  fully  argued. 

Bompas,  in  reply. — Picard  v.  Baylis  (S) 
cannot  be  deemed  a  decision.  There  is 
only  a  aemlk  in  support  of  the  contention 
on  the  other  side,  and  no  headnote  of  any 
case  in  any  law  report  touches  the  point. 
It  is  clear  that  old  lodger  claimants  being 
on  the  list,  and  therefore  in  t^e  position 
of  householders  as  regards  the  franchise, 
do  not  require  a  provision  as  to  a  privia 
fade  title.  Therefore  it  cannot  be  the 
object  of  section  23  to  make  such  pro- 
vision as  to  them,  but  as  to  n^w  lodger 
claimants. 

Denkan,  J. — ^The  sole  question  now 
before  us  is  whether  the  words  of  section 
23  are  applicable  to  this  case  or  not.  That 
section  is  as  foUows^His  Lordship  read 


section  23].  It  was  contended  that  that 
section  does  not  apply  to  persons  only 
claiming  under  section  4  of  the  Act  of 
1867,  and  not  under  section  22  of  this 
Act.  The  Eevising  Barrister  must  we 
think  have  been  influenced  by  the  idea 
that  certain  dicta  of  Lord  Coleridge,  C.  J., 
and  myself  in  the  case  of  Picard  v. 
BayUs  (3)  constituted  an  authority  for 
the  position  that  section  23  did  not 
apply  to  the  claims  of  new  lodgers.  I 
must  confess  that  at  the  time  of  deciding 
that  case  I  was  somewhat  strongly  inclined 
to  the  opinion  that  section  23  by  its  juxta- 
position to,  and  coming  between,  sections 
22  and  24,  which  deal,  one  exclusively  and 
the  other  inclusively,  with  persons  ali'eady 
at  the  time  of  the  passing  of  the  Act  on 
the  list,  was  only  applicable  to  old  lodger 
claimants.  My  attention  has  been  called 
to  the  language  I  used,  but  I  am  strongly 
of  opinion  and  recollection  that  I  desired 
cautiously  to  abstain  from  saying  anything 
that  should  be  interpreted  as  a  decision  on 
that  point.  I  did  not  feel  that  we  bad 
had  it  sufficiently  discussed  to  hold  that  it 
was  only  so  applicable.  It  is  also  clear 
that  my  brother  lindley,  a  member  of  the 
decicUng  Court,  was  strongly  of  opinion 
the  other  way.  At  any  rate  there  was  no 
such  judgment  on  the  point  as  to  absolve 
the  Court  from  approaching  this  case  as 
involving  a  new  point. 

However,  having  heard  it  more  fully 
argued,  I  must  confess  that  the  opinion  of 
my  brother  Lindley  was  sounder,  and  my 
dictum  to  the  contrary  was  wrong.  The 
words  of  section  23  are  very  strong,  com- 
prehensive and  general,  and  there  is  no 
prima  Jade  qualification  of  them.  It 
would  be  contrary  to  the  well-known  canon 
of  construction  to  import  words  into  the 
Act  that  are  not  there.  The  language  of 
the  section  is  as  large  as  possible,  but  it 
has  been  here  argued  that  it  was  not  in- 
tended to  apply  to  new  lodger  claims.  The 
most  foroible  argument  put  forward  was, 
it  seemed  to  me,  that  it  would  be  giving 
advantage  to  new  lodgers  over  the  old,  but 
that  argument  was  met  by  the  observations 
of  my  brother  Bowen  in  the  course  of  the 
argument,  which  was  by  no  means  a  strong 
one.  I  do  not  think  it  by  any  means  clear 
that  the  new  lodger  is  put  in  a  better  posi- 
tion. He  has  to  make  his  claim  in  a  par- 
ticular form,  give  minute  particulars  of 
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his  claim,  and  have  a  witness  stating  under 
the  sanction  of  a  heavy  penalty  that  the 
claimant  is  the  person  he  asserts  himself 
to  be.  That  argument  therefore  seems  to 
fail,  but  thei-e  is  a  strong  argument  on  the 
other  side  that  if  we  hold  that  section  23 
ap])lies  only  to  old  lodgers  we  should  be 
holding  that  language  which  is  identical  in 
the  two  sections  between  which  this  section 
in  question  intervenes  must  be  interpreted 
in  different  senses.  To  so  hold  would,  I 
think,  be  most  dangerous  in  the  absence  of 
most  cogent  reasons.  In  section  25,  the 
words  "  claimant  to  vote  as  a  lodger  "  ad- 
mittedly apply  to  all  claimants,  and  section 
22  prima  facie  so  applies.  I  think,  there- 
fore, it  would  be  wrong  to  hold  that  those 
words  exclude  the  new  lodger  and  admit  the 
old  in  section  23.  There  is  no  right  to  so 
construe  it  according  to  the  generally  re- 
ceived principles  of  construction.  Several 
speculative  grounds  for  such  a  construction 
have  been  put  forward,  such  as  that  the 
Legislature  intended  to  be  more  generous 
to  one  class  than  to  the  other,  but  we  can- 
not go  into  them.  I  come  to  the  conclu- 
sion that  the  natural  construction  is  that 
which  we  are  now  giving  to  the  section.  I 
therefore  think  that  the  appeal  should  be 
allowed  with  costs. 

BowEN,  J. — I  am  of  the  same  opinion, 
and  for  the  reasons  given  by  my  brother 
Denman.  The  words  of  the  section  are,  in 
my  opinion,  clear,  and  but  for  certain  dicta 
of  Lord  Coleridge  and  my  brother  Den- 
man in  the  case  of  Picard  v.  Baylis  (3)  I 
should  not  have  felt  even  the  hesitation  I 
have  in  coming  to  this  decision.  What 
doubt  I  may  have  had  owing  to  the  fact  of 
Lord  Coleridge's  opinion  on  the  point  having 
been  somewhat  positively  expressed  is,  I 
may  almost  say,  entirely  dissipated  by  the 
fact  that  my  brother  Denman,  who  in  that 
case  spoke  with  some  hesitation  on  the 
point,  has  come  in  this  case,  after  a  full 
aiyiment  of  the  point,  which  did  not 
occur  in  that,  to  a  contrary  conclusion.  I 
must  say  I  am  not  convinced  by  the 
language  of  Lord  Coleridge  in  Picard  v. 
Baylia  (3).  In  thus  holding  I  am  sup- 
ported by  the  judgment  of  Mr.  Justice 
Lindley,  who  dissented  from  Lord  Cole- 
ridge and  my  brother  Denman.  For  these 
reasons  I  think  the  appeal  should  be  al- 
lowed with  costs. 

The  respondent  Tamplin  appealed. 


Dec.  16. — CliarleSf  Q.C,  for  the  re- 
s}X)ndent  Tamplin. 

Bompas^  Q,C.f  for  the  claimant,  was  not 
called  on. 

Jessel,  M.R. — ^The  question  we  have  to 
decide  is  the  meaning  of  section  23  of  41 
&  42  Vict.  c.  26.  It  was  contended  on 
the  part  of  the  present  appellant  that  the 
section  was  not  to  be  read  literally,  and 
that  the  literal  meaning  was  not  the  true 
one,  but  that  the  section  applied  to  the 
case  of  a  person  claiming  to  vote  as  a 
lodger,  and  that  it  must  be  limited  by  in- 
serting some  such  words  as  '^  in  the  case 
of  the  person  mentioned  in  the  preceding 
section,  or  of  the  person  who  has  been 
already  entered  as  a  lodger." 

Where  it  is  contended  that  a  section  of 
an  Act  of  Parliament  is  not  to  be  con- 
strued literally  one  of  two  things  must  be 
shewn,  either  that  some  other  section  of 
the  Act  cuts  down  that  section,  or  else 
that  the  section  itself  leads  to  some  ab- 
surdity, and  is  repugnant  to  the  purview 
of  the  Act.  The  argument  of  the  appel- 
lant was  addressed  to  the  second  proposi- 
tion. It  was  said  that  if  the  section  wbjs 
read  literally,  the  result  would  be  that  a 
person  who  makes  the  declaration  required 
by  section  23  would  be  entitled  to  go  upon 
the  list  of  voters  without  the  possibility  of 
any  objection  being  raised.  Before  we 
consider  that  argument  it  may  be  well  to 
look  at  the  position  of  the  voter  previous 
to  the  passing  of  the  Act  of  1878.  A  new 
voter,  before  that  Act,  had  to  send  in  his 
claim  with  a  declaration,  but  no  penalty 
was  attached  if  he  made  a  fiedse  declara- 
tion ;  and  he  was  then  compelled  to  attend 
and  support  it,  according  to  our  law,  by 
oral  evidence.  But  anybody  on  the  list, 
either  by  himself  or  by  proxy,  could  object 
to  the  admission  of  the  claim,  as  I  read  the 
sections  of  the  former  Acts  of  Parliament. 
It  seems  to  mo  to  be  plain  that  any  person 
on  the  list  could  object  to  a  claim,  and  that 
any  person  was  liable  to  have  his  claim 
opposed.  That  being  so,  before  the  passing 
of  the  Act  of  1878  the  lodger  was  subject 
to  the  inconvenience  of  having  to  attend 
either  by  himself  or  by  his  agent,  and  to  pro- 
duce oral  evidence.  If  he  could  be  opposed 
then,  I  cannot  find  anything  to  prevent  his 
being  opposed  now.  But  section  23  says 
that  the  declaration  shall  be  prima  fncU 
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evidence  of  his  qualification^  and  by  sec- 
tion 25  a  penalty  is  imposed  on  any  person 
who  makes  a  false  declaration ;  so  that 
now  a  person  who  makes  a  declaration  is 
in  very  much  the  same  position  as  one  who 
makes  an  afiBdavit.  Formerly,  the  voter 
had  to  prove  his  claim  orally,  but  now  the 
only  result  is  that  anyone  who  wishes  to 
oppose  the  claim  must  put  in  rebutting 
evidence.  It  was  suggested  that  the  voter 
would  be  put  in  a  worse  position  than 
before ;  but  if  the  case  is  a  clear  one  he 
would  not  anticipate  that  false  rebutting 
evidence  would  be  put  forward  to  oppose 
the  claim.  If  evidence  is  brought  forward 
it  seems  to  me  that  the  voter  may  be  in 
this  position — either  he  or  his  agent  may 
ask  for  an  adjournment ;  or  if  any  objection 
is  anticipated,  he  may  still  come  with  his 
witnesses.  It  seems  to  me  that  this  would 
cause  no  inconvenience. 

It  was  also  objected  that  the  voter  must 
go  himself,  but  I  think  the  overseers  would 
bring  the  claim  in  before  the  Kevising 
Banister,  who  would  then  allow  it  if  it 
was  not  opposed.  Here  we  have  to  deal 
with  a  case  where  an  agent  appeared  for 
the  claimant,  and  where  the  claim  was 
not  opposed.  I  rest  my  decision  on  the 
broad  ground  that  the  section  must  be 
construed  UteraUy.  I  am  of  opinion,  there- 
fore,  that  the  decision  of  the  Court  below 
must  be  affirmed. 

Baggallat,  L.J. — In  my  opinion,  the 
reasons  assigned  by  Mr.  Justice  Denman, 
which  I  entirely  adopt,  are  sufficient  to 
reverse  the  decision  of  the  Kevising  Bar- 
rister. In  this  case  the  claim  was  both 
made  and  published  in  due  form  and  order, 
and  although  no  one  appeared  in  support 
of  it,  it  was  the  duty  of  the  Kevising 
Barrister  before  whom  it  came  to  give 
effect  to  it,  and  also  to  the  declaration,  in 
the  absence  of  any  rebutting  evidence. 

Brett,  L.J. — The  question  here  rests 
entirely  on  the  construction  of  section  23, 
and  in  order  to  give  my  opinion  on  it  I 
shall  endeavour  to  shew  exactly  how  I  think 
it  takes  effect.  With  regard  to  the  duties 
of  a  Kevising  Barrister,  it  is  necessary 
in  the  first  place  to  observe  that  the  only 
things  to  be  revised  by  him  are  the  lists. 
No  r^^ister  is  before  him,  not  even  that  of 
the  former  year ;  and  all  that  he  has  to  do. 
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if  the  overseei*s  have  done  their  duty,  is 
to  revise  the  list.  There  is  one  case  only 
where  he  has  to  revise  claims  which  are 
not  in  the  list,  namely,  where  a  person  has 
made  a  claim,  but  the  overseers  have 
accidentally  omitted  to  put  that  claim  in 
the  list. 

With  regard  to  boroughs,  a  general  list 
of  voters  is  made  out  by  the  overseers; 
but  as  persons  who  make  claims  may  be 
omitted,  the  overseers  make  out  another 
list,  which  contains  the  claims  omitted 
from  the  general  list.  As  regards  lodgers, 
there  are  some  who  assert  that  they  were 
on  the  list  of  the  previous  year  as  lodgers. 
The  names  of  these  persons  are  by  sec- 
tion 22  of  the  Act  of  1878  to  be  put  into  a 
list  which  is  to  be  revised  by  the  Ke\nsing 
Barrister,  but  subject  to  the  stipulation 
in  that  section  that  no  objection  can  be 
taken  to  the  claim  unless  notice  of  such 
objection  has  been  given  before  the  list  goes 
into  the  presence  of  the  Kevising  Barrister, 
who  has  then  to  revise  it,  and  who,  if 
there  are  no  objections,  must  put  the  names 
on  the  list  of  voters.  The  case  of  persons 
who  are  alleged  to  have  been  on  the  old  list 
is  therefore  now  determined  by  section  22 
of  the  new  Act ;  but  with  regard  to  the 
claims  of  lodgers  who  were  not  on  the  list 
of  former  years,  the  mode  is  not  determined 
by  the  Act  of  1878,  but  by  section  30  of 
the  Act  of  1867.  lliey  are  to  send  in 
their  claims  to  be  registered  as  voters,  and 
the  overseers  are  to  make  out  a  list  of 
such  claims,  which  is  to  be  brought  before 
the  Kevising  Barrister.  By  section  30  all 
persons  are  bound  to  support  and  make 
out  their  claims,  even  though  no  notice  of 
objection  has  been  given  to  the  claims. 
Then  any  voter  has  a  right,  according  to 
sections  38  and  39  of  6  Vict.  c.  18,  which  are 
introduced  into  section  30  of  the  Act  of 
1867,  then  and  there  to  test  the  proof  of 
the  claim  and  see  whether  it  is  proved,  and, 
if  a  prima  fcicie  claim  is  made  out,  may 
offer  evidence  to  rebut  it.  It  is  true  that 
it  is  said  that  the  person  who  objects  must 
give  notice  in  writing,  but  that  form  is  not, 
as  a  matter  of  practice,  insisted  upon ;  so 
that  any  voter  in  the  room  may  object 
that  the  claimant  has  not  made  out  his 
claim.  By  that  statute,  therefore,  a  person 
who  claims  to  be  put  on  the  list  of  lodgers, 
but  who  was  not  on  the  list  before,  is 
bound  to  make  out  his  claim  before  the 
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Revising  Barrister.  There  is  nothing  in 
the  Act  of  1878  to  get  rid  of  any  part  of 
that  statute ;  a  new  claimant  is  therefore 
bound  to  make  out  his  claim,  although  no 
objection  has  been  made  to  it. 

Then  comes  the  question  whether  sec- 
tion 23  of  the  Act  of  1878  applies  to  such 
a  case.  It  certainly  does  apply  to  persons 
who  have  been  on  the  list  before,  and  they 
have  only  to  put  in  their  claim,  together 
with  the  declaration,  which  is  to  be  prima 
facie  evidence  of  their  qualification.  Now 
does  the  section  (the  words  of  which  are  as 
large  as  they  can  be)  apply  to  the  case  of 
a  new  claimant!  His  name  is  on  the  list 
for  the  purposes  of  revision,  and  the  terms 
of  the  section  apply  as  much  to  him  as  to 
another.  The  declaration  Ls  to  be  taken  as 
prima  faxne  evidence,  and  if  he  is  there 
before  the  Revising  Barrister,  or  if  anyone 
is  there  for  him,  the  section  presents  no 
difficulty  at  all;  but  anyone  there  may 
object  to  the  claim.  The  difficulty,  as 
it  struck  me,  was  that  either  the  claimant, 
or  somebody  for  him,  must  be  present.  I 
think,  however,  that  this  only  applies 
as  to  the  question  of  evidence,  and  that 
he  is  bound  to  make  out  his  claim.  But 
if  he  is  not  there  it  is  the  duty  of  the 
overseers  to  point  out  the  declaration ; 
if  the  overseers  are  not  there,  then  it  is 
the  duty  of  the  Revising  Barrister  to 
take  notice  of  the  declaration  and  to 
allow  the  claim,  unless  somebody  is  there 
to  shew  that  it  is  wrong — ^in  which  case 
the  objection  must  be  entertained.  It 
therefore  comes  to  this,  that  no  previous 
notice  of  objection  need  be  given  to  the 
claimant,  but  if  he  is  not  present  it  is  his 
misfortune  if  his  claim  is  not  inserted  on 
the  list.  The  words  of  the  section  apply 
equally  to  the  case  of  a  person  who  claims 
for  the  first  time  as  to  that  of  a  person  who 
was  on  the  old  register.  It  is  therefore 
the  duty  of  the  Revising  Barrister  to  accept 
the  declaration  as  prima  facie  evidence  of 
this  claimant's  qualification. 

Cotton,  L.  J. — I  am  of  opinion  that  the 
judgment  of  the  Court  below  is  right.  The 
question  ia  one  as  to  the  construction  of 
section  23  of  the  Act  of  1878.  It  was  con- 
ceded that  the  construction  put  upon  it  by 
the  Court  below  was  in  accordance  with 
the  section  itself;  but  we  have  to  consider 


whether  there  is  any  other  section  which 
might  restrict  its  operation.  No  such 
section  has  been  pointed  out,  and  in  my 
opinion  there  is  none.  Then  comes  the 
question  whether  any  inconvenience  arises 
from  extending  this  section  to  lodgers  who 
claim  for  the  first  time.  I  do  not  think 
there  would  be  any  manifest  inconvenience. 
The  section  for  the  first  time  makes  the 
declaration  prima  facie  evidence,  when 
the  claimant  would  otherwise  have  been 
obliged  to  give  other  evidence.  In  my 
opinion  the  section  applieS  to  a  declai'ation 
made  by  a  lodger  who  claims  for  the  first 
time  as  well  as  to  a  lodger  who  has  already 
been  put  on  the  register. 

Ltndley,  L.J. — I  am  of  the  same 
opinion.  In  order  to  understand  sec- 
tion 23  it  is  only  necessary  to  look  at 
it  with  section  25  and  form  H  given  in 
the  schedule.  These  sections,  if  taken  to- 
gether, are  all  perfectly  consistent.  It  is 
said  we  ought  to  restrict  the  ordinary 
language,  because  of  the  inconvenience 
which  might  arise  from  the  lodger  acting 
upon  section  23  and  being  met  with  some 
objection  without  any  notice  having  been 
given  to  him.  Whether  that  is  so  or  not 
I  do  not  know.  Even  if  it  is  not  necessary 
to  give  notice,  we  have  come  to  the  con- 
clusion that  practically  it  is  more  con- 
venient for  the  lodger  to  be  able  to  act  upon 
the  declaration  being  taken  as  prim^  facie 
evidence  of  qualification  and  to  run  the 
risk  of  any  objection  being  taken  to  the 
claim.  Whichever  way  we  look  at  the 
matter,  there  seems  to  be  no  reason  for 
cutting  down  the  general  language  of  the 
section.  I  think  the  appeal  should  be  dis- 
missed with  costs. 

Appeal  dismissed. 


Solicitors — H.  T.  Ives,  for  appellant ;  G.  S. 
Joseph,  for  respondent. 
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[IN  THE  QUBBN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

lAftl         rBKiLDh^Y  (appellant)  V,  BAYhlB 

N       23  1  {respondent),    mobfee  (ap- 

TW  1^  A  peUant)   V.    Novis   {respon- 

IG^^l  I  ^^^^'     KIRBY  (appe^n^)  V. 

'  *^  '  I  BiFFEN  (respotident).* 

Parliatnent — Borough  Vote — Occupation 
Franchise — Lodger  or  Inhabitant  Occupier 
— Fart  of  a  House — Separately  occupied — 
Joinl  use  of  other  Farts  of  the  House — 
General  Control  by  Landlord — 30  c^*  31 
Vict.  c.  102.  ss.  3  and  4—41  d-  42  Vict. 
c.  26.  s.  5. 

Where  the  oumer  of  a  house  does  not  let 
out  the  whole  of  it,  hut  retains  part  of  it 
for  his  own  use  and  resides  therein,  and  oho 
does  not  let  out  the  passages  and  staircases, 
but  only  gives  a  right  of  ingress  and  egress 
to  the  tenants,  retaining  a  control  over  tlie 
passages  and  stmrcases  so  as  to  interfere 
and  turn  out  trespassers,  tliere  the  inmate 
of  part  of  that  Jiouse  {whether  he  lias  the 
exclusive  use  of  the  room  or  not)  is  a 
"  lodger  "  unthin  tJie  meaning  of  30  <(:  31 
Vict.  c.  102.  s.  i,  as  explained  by  40  ilc  41 
Vict.  c.  26.  s.  5. 

Where  the  owner  oj  a  house  lets  out  the 
whole  of  it  in  separa4s  apartments  so  as  to 
demise  the  passages,  but  reserving  to  the 
inmates  of  the  several  floors  a  right  of  in- 
gress and  egress,  and  retaining  no  control 
over  the  house  eit/ier  by  himself  or  his  ser- 
vants, there  each  inmate  is  an^*  inhabitant 
occupier*'  within  the  meaning  o/  30  <£:  31 
Vict.  c.  102.  s.  3,  as  explained  by  40  <6  41 
Vict.  c.  26.  s.  5. 

Fer  Jessel,  M.K. — The  question  whetl^er 
a  person  is  an  "  inhabitarU  occupier " 
or  a  **  lodger  "  within  the  meaning  of  these 
statuses  depends  upon  the  circumstances  of 
each  particular  case,  and  no  exiiaustive 
definition  can  be  given. 

A  claimant  furnished  and  occupied  with 
his  wife  and  family,  during  the  qu^Uifying 
year,  a  room  in  a  dwelling-Iiouse.  The 
landlord,  who  resided  on  the  premises,  ex- 
ercised a  general  control  over  them,  but 
rendered  no  services  to  tJie  claimant  either 
by  himself  or   his  servants.    In  all  other 

*  Coram  Denman,  J.,  and  Bowen,  J.,  in  the 
Qaeen'8  Bench  Division ;  Jessel,  M.K.,  Bag- 
gallay,  L.J.,  Brett,  L.J.,  Cotton,  L.J.,  and 
Lindley,  L.  J.,  in  the  Court  of  Appeal. 


respects  the  claimant  uxus  entitled  to  be  put 
on  the  occupiers*  list : — Held  {reversing  t/ie 
judgnienl  of  the  Queen^s  Bencti  Division), 
tliat  the  claimant  was  not  an  inJuibitant 
occupier  as  tenant  of  a  dwelling-house 
within  tlie  meaning  ofSOd'  31  Vict,  c.  102. 
s.  3,  but  was  a  "  lodger  "  within  section  4  of 
the  same  Act,  as  explained  by  41  d'  42  Vict. 
c.  26,  s.  5. 

A  claimaiU  furnished  and  occupied  two 
rooms  on  tlie  first  floor  of  a  dwelling-lwuse. 
One  room  was  used  as  a  bedroom,  and  the 
other  as  a  sitting  or  living  room.  The 
claimant's  landlord  was  the  tenant  of  and 
resided  in  the  rest  of  the  house.  Both  the 
claimant  and  his  landlord  had  keys  of  the 
otUer  door,  and  used  a  certain  wash-house' 
atta>ched  to  the  house  in  common,  Imt  the 
landlord  alone  was  rated  and  paid  tJte 
rates.  In  all  otiier  respects  the  claim>ant 
was  entitled  to  be  put  on  tlie  occupiers' 
list : — Held  {reversiiig  tlie  judgment  of  the 
Queen's  Bench  Division),  tJiat  the  occupa- 
tion of  the  claimant  was  that  of  a^^  lodger  " 
within  the  meaning  of  30  it  31  Vict.  c.  102. 
s.  4,  as  explained  by  41  <£r  42  Vict.  c.  26. 
s.  5. 

A  claimant  occupied,  during  the  quali- 
fying year,  two  rooms  on  the  first  floor  of 
a  dwelling-house  which  contained  eight 
rooms.  SucJh  rooms  wefi*e  not  structurcUly 
severedfrom  tlie  rest  of  the  house  nor  sepa- 
rately rated.  TJie  remaining  rooms  also 
were  let  out  to  tenants.  TJie  landlord  did 
not  reside  in  the  house,  nor  did  lie  either 
by  himself  or  his  servants  render  any  ser- 
vices to  the  tenants  or  retain  any  control 
over  the  house  or  any  part  of  it.  TJie  pas- 
sages and  staircases  were  not  demised  to 
the  daimaivt  or  the  other  tenants,  but,  to- 
gether with  the  outer  door  and  other  con'* 
veniences,  were  used  by  tliem  in  common. 
The  landlord  paid  all  the  rates  and  taxes, 
a/nd  repaired  the  house  both  inside  and 
out : — Held  {affirming  the  judgment  of  t/ie 
Queen's  Beruih  Division),  that  the  claimant 
teas  an  "  inhabitant  occupier  "  of  a  dwell- 
ing-Jwuse  within  the  msaning  of  30  <(:  31 
Vict.  c.  102.  s.  3,  as  explained  by  4tl  d:  42 
Vict.  c.  26.  s.  6. 

These  were  three  appeals  from  the  deci- 
sion of  Kevising  Barristers,  in  which  the 
same  point  was  raised,  namely,  whether 
the  claimant  in  each  case  was  entitled  to 
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the  franchise  as  an  inhabitant  occupier  of 
a  dwelling- houf^e  within  the  meaning  of 
41  &  42  Vict.  c.  26.  s.  5. 

Bradley  v,  Baylis. 

Consolidated  appeal  from  the  decision  of 
the  Revising  Banister  for  the  borough  of 
Chelseji,  disidlowing  the  claim  of  the 
appellant  to  have  his  name  im^rted  as  an 
inhabitant  householder  in  the  occupier's 
list  for  the  parish  of  Hammersmith  in  the 
said  borough. 

The  claimant,  the  present  appellant,  had 
occupied  as  his  residence  for  upwards  of 
twelve  calendar  months  previously  to  the 
15th  day  of  July,  1881,  one  unfurnished 
room  (furnishing  and  residing  in  it  with 
his  wife  and  family)  (1)  in  a  dwelling- 
house  situate  within  the  parish  of  Ham- 
mersmith, at  a  weekly  rental  of  3«.  6cZ. ; 
the  clear  value  of  the  room  if  let  un- 
furnished was  under  10/.  The  room  was 
rented  by  him  from  the  tenant  of  the 
entire  house,  who  held  of  the  owner  of  the 
house  at  a  yearly  rent — (the  claimant  had 
a  key  of  the  outer  door)(l).  The  house 
comprised  more  rooms  than  that  occupied 
by  the  claimant. 

Subject  to  the  claimant's  occupation 
aforesaid,  and  his  right  of  access  to  and 
from  the  outer  door  of  the  house,  the 
renter  of  the  entire  house  resided  on  the 
premises,  and  exercised,  from  the  15th  of 
July,  1880  to  the  15th  of  July,  1881,  a 
general  control  over  the  whole  house  (2), 
but  rendered  no  service,  either  by  himself 
or  any  servant  of  his,  to  the  claimant.  In 
all  other  respects  the  claimant  was  quali- 
fied to  be  inserted  in  the  occupier's  list  for 
the  said  borough,  and  he  claimed  to  be  in- 
serted as  an  inhabitant  occupier  in  this 
list  of  occupiers  for  the  parish  of  Hammer- 
smith. 

The  Revising  Barrister  disallowed  the 
claim  on  the  ground  that  as  the  renter  of 
the  entire  house  resided  in  tho  house,  and 
exercised  a  general  control  over  the  same 
(2),  although  without  rendering  any  ser- 

(1)  These  words  were  added  with  the  consent 
of  both  sides  on  the  argnmcnt  in  the  Queen's 
Bench  Division. 

(2)  It  was  admit te<l  on  the  argument  in  the 
Queen*8  Bench  Division  that  no  facts  other  than 
what  appeared  in  the  cases  could  be  stated  in 
support  of  this  finding. 


vice  to  the  claimant,  the  occupation  of  the 
claimant  was  that  of  a  lodger  and  not  that 
of  an  inhabitant  occupier  as  tenant  of  a 
dwelling-house. 

Uampaa,  Q.C.  (Torr  with  him),  for  the 
claimant.— The  Reform  Act  (2  Will.  4. 
c,  45)  by  section  27  conferred  a  borough 
vote  on  the  rated  occupier  of  a  house  of  the 
annual  value  of  10^.,  but  it  was  held  that 
that  section  could  not  confer  the  franchise  on 
the  occupier  of  part  of  a  house  unless  there 
was  a  complete  severance  in  fact  between 
the  part  and  the  remainder  of  the  house — 
Cook  V.  Ilumber  (3).  Thereupon  the  Re- 
presentation of  the  People  Act  (30  &  31 
Vict.  c.  102)  by  section  61  defined  the 
tenn  "  dwelling-house  "  to  include  any  pai-t 
of  a  house  occupied  as  a  separate  dwelling, 
thus  revei-sing  Cook  v.  Ilumber  (3).  This 
definition  came  before  the  Court  in  Thomp- 
son  V.  Ward  (4),  EUis  v.  BurcJh  (5)  and 
Boon  V.  Hotoard  (6),  when  the  Court  was 
divided,  some  of  the  Judges  holding  that 
a  part  of  a  house  could  not  be  said  to  be 
occupied  as  a  separate  dwelling  where  the 
occupier  had  a  joint  use  with*  the  other 
tenants  of  the  passage,  staircase,  front  door 
and  conveniences.  It  was  to  meet  the 
doubts  thus  raised  that  a  new  definition  of 
a  "  dwelling-house  "  in  41  &  42  Vict.  c.  26. 
8.  5  (7)  was  framed  in  substitution  for  the 

(3)  11  Cora.  B.  Rep.  N.S.  33  ;  31  I^w  J.  Rep, 
C  P  73 

(i)  1  Hop.  k  C.  530;  40  Law  J.  Rep.  C.P. 
169  ;  Law  Rep.  6  C.P.  327. 

(5)  1  Hop.  &  C.  C37 ;  40  I^iw  J.  Rep.  C.P. 
169;  Law  Rep.  6  C.P.  327,  329. 

(6)  2  Hop.  &  C.  208 ;  43  Law  J.  Rep.  C.P. 
115;  I.aw  Rep.  9  C.P.  277. 

(7)  41  &  42  Vict.  c.  26.  s.  5,  enacts  tliat  *'ln 
and  for  the  purposes  of  the  Representation  of 
the  People  Act,  1867,  the  term  '  dweUing-house ' 
shall  include  any  part  of  a  house  where  tliat 
part  is  separately  occupied  as  a  dwelling  ;  and 
the  term  <  lodgings '  shall  include  any  apart- 
ments or  place  of  residence,  whether  furnished 
or  unfurnished,  in  a  dwelling-house. 

**  For  the  purposes  of  any  of  the  Acts  referred 
to  in  tliis  section,  where  an  occupier  is  entitled 
to  the  sole  and  exclusive  use  of  any  part  of  a 
house,  that  part  shall  not  be  deemed  to  be  oc- 
cupied otherwise  than  separately,  by  reason 
only  that  the  occupier  is  entitled  to  the  joint 
use  of  some  other  part. 

*'  The  interpretation  contained  in  tliis  section 
of  '  dwelling-house '  shall  be  in  substitution  for 
the  interpretation  thereof  contained  in  section 
61   of   the  Representation  of  the  People  Act, 
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definition  in  30  k  31  Yiot.  c.  102.  s.  61 ; 
and  so  long  now  as  there  is  separate  ooca- 
pation  of  part  of  a  dwelling-house,  there  is 
sufficient  occupation  to  confer  the  franchise 
notwithstanding  the  joint  occupation  of 
other  parts  of  the  house. 

6.  M.  Freeman^  for  the  respondent. — 
The  alteration  of  the  definition  of  *'  dwell- 
ing-house "  in  section  5  of  41  &  42  Vict, 
a  26  was  for  the  purpose  of  removing  the 
then  existing  douhts  as  to  structural  seve- 
rance. The  words  of  the  section  closely 
follow  the  state  of  facts  in  Toms  ▼.  LuckeU 
(8),  where  an  exclusive  occupation  of  apart- 
ments in  a  house,  with  a  key  of  the  outer 
door,  and  free  and  uncontrolled  access 
therein — ^the  landlord  occupying  a  portion 
of  the  premises  but  not  residing  therein — 
was  held  to  constitute  a  tenancy  of  a  build- 
ing within  2  Will.  4.  c.  45.  s.  27.  In 
giving  judgment  Maule,  J.,  said,  '*  The 
question  depends  upon  whether  or  not  the 
owner  of  the  house  resides  on  the  premises 
retaining  his  quality  of  master,  and  re- 
serving to  himself  the  general  control  and 
dominion  over  the  whola  If  he  does,  the 
inmate  is  a  mere  lodger."  In  the  present 
case  the  landlord  resided  on  the  premises 
reserving  to  himself  the  general  control 
and  dominion  of  the  whole.  In  Thompson 
V.  Ward  (4),  Bovill,  C.  J.,  went  elaborately 
through  different  qualifications,  and  in 
defining  that  of  a  lodger  states  almost 
identii^lly  the  facts  which  have  been  found 
in  the  pi'esent  case,  and  sums  up  his  re- 
marks thus  :  "  It  is  always  important  in 
determining  whether  a  man  is  a  lodger,  to 
see  whether  the  owner  of  the  house  retains 
his  character  of  master  of  the  house,  and 
whether  he  occupies  a  part  of  it  by  him- 
self, or  his  servants,  and  at  the  same  time 
retains  the  general  control  and  dominion 

1867,  bnt  not  so  as  to  aifect  anj  of  the  other 
provisions  of  the  said  Act  relating  to  rating." 

Section  14  enacts  that,  whereas  donbts  have 
been  entertained  as  to  the  application  of 
section  19  of  the  Poor- Bate  Assessment  and 
Ck>llection  Act,  1867,  and  it  is  expedient  to 
remove  them :  "Be  it  therefore  enacted  that 
the  recited  enactment  shid]  not  be  deemed  to 
apply  ezdusively  to  cases  where  an  agreement 
has  been  made  nnder  section  3  of  the  same  Act, 
or  where  an  order  has  been  made  under  section 
4  of  the  same  Act,  bat  shall  be  of  general  ap- 
plication." 

(8)  2  Hop.  k  C.  208;  6  Oom.  B.  Bep.  23; 
17  Law  J.  Bep.  C.P.  27. 
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over  the  whole  house ;  and  this  he  may  do, 
though  he  do  not  personally  reside  on  the 
premises."  In  Phillips  v.  Henaon  (9), 
where  the  definition  of  "  lodger,"  under  the 
Lodger  €k)ods  Protection  Act,  1871  (34  & 
35  Vict.  c.  79),  was  in  question,  it  was 
held  that  the  person  who  hired  rooms  in  a 
dwelling-house  at  so  much  a  quarter,  pay- 
ing rates  and  taxes,  and  keeping  the 
premises  in  repair — ^the  landlord  retaining 
possession  of  rooms  in  the  house — was  a 
lodger  and  not  an  under-tenant.  It  lies  on 
the  appellants  to  show  what  difference 
exists  between  such  facts  as  constitute  a 
lodger  and  the  facts  of  this  case. 

Bompas,  Q,C,,  in  reply. — ^The  definition 
of  " lodger"  in  Phillips  v.  Henson (9)  was 
under  another  Act,  and  is  no  authority  in  an 
enquiry  on  the  Registration  Acts.  A  man 
may  be  a  lodger  as  well  as  an  occupier,  and 
be  entitled  to  both  franchises.  Toms  v. 
LuckeU  (8)  was  discussed  in  Cook  v.  Hum- 
her  (3),  and  it  was  there  considered  that 
the  true  question — ^namely,  the  sufficiency 
of  the  tenement — ^was  not  referred  to  the 
Court  by  the  Bevising  Barrister ;  all  that 
was  i^uired  was  structural  severance,  and 
this  was  no  longer  required. 

MOBFEE  V.  Hovis. 

Consolidated  appeal  from  the  decision  of 
the  Revising  Bamster  for  the  borough  of 
Hastings,  disallowing  the  claim  of  the 
appellant  to  have  his  name  entered  in  the 
occupiers'  list  for  the  said  borough. 

The  claimant — the  present  appellant- 
occupied  two  rooms  in  a  dwelling-house  in 
the  said  borough  :  one  was  used  as  a  bed- 
room and  the  other  as  a  living  or  sitting- 
room,  in  which  his  wife  cooked,  and  he 
and  his  wife  took  their  meals. 

The  rooms  were  let  to  him  unfurnished  at 
the  weekly  rent  of  3«.,  by  one  Cousin,  his 
landlord,  who  was  the  tenant  of  the  house, 
which  consisted  altogether  of  six  rooms, 
and  who  occupied  all  the  rest  of  the  housa 

The  claimant  and  his  landlord  had  each 
a  key  to  the  street  or  outer  door  of  the 
house,  with  which  each  let  himself  in  and 
out  when  he  pleased. 

There  was  a  wash-house  attached  to  the 
house  which  was  used  in  common  by  the 
claimant  and  his  landlord. 

(9)  47  Law  J.  Bep.  C.P.  273 ;  Law  Bep.  3 
C.P.  D.  27.  •     ^ 
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It  was  no  part  of  the  agreement  of 
letting  that  the  landlord  should  supply 
attendance,  or  render  any  service  to  the 
claimant,  nor  did  he  do  so.  The  wife  of 
the  claimant  cleaned  the  rooms,  and  did 
there  all  that  she  and  her  husband  required 
for  the  occupation  of  the  same. 

The  landlord  was  alone  rated  to  the 
rates  for  the  relief  of  the  poor  in  respect 
of  the  occupation  of  the  entire  house,  and 
he  duly  paid  such  rates. 

The  claimant  had  the  exclusive  use  of 
the  two  rooms,  and  in  all  other  respects 
was  qualified  to  be  inserted  in  the  occupiers' 
list. 

The  Kevising  Barrister  was  of  opinion 
that,  though  the  claimant  had  the  exclusive 
use  of  the  two  rooms,  yet  the  landlord  re- 
tained to  himself  such  an  occupation  of 
the  entire  house  as  would  constitute  him, 
and  not  the  claimant,  the  occupier,  and 
as  would  entitle  him  and  not  the  claimant 
to  maintain  trespass.  He  was  further  of 
opinion  that  the  claimant  occupied  tJie 
rooms  as  lodger  only,  and  he  therefore 
disallowed  the  claim. 

Biron  (GiU  with  him),  for  the  claimant. 

HoUings,  for  the  respondent. — In  this 
case  there  is  a  joint  occupation  of  the 
dwelling-house^  with  such  a  joint  occupa- 
tion of  the  premises  as  would  be  incon- 
sistent with  the  exclusive  use  by  the  claim- 
ant of  his  rooms,  and  in  this  respect  this 
case  differs  from  the  preceding.  The  occu- 
pation of  the  claimant  is  similar  to  that  of 
a  lodger,  as  shewn  by  Blackburn,  J.,  in 
defining  the  term  **  exclusive  occupier  "  in 
Allan  V.  2%«  Overseers  of  Liverpool  (10). 

KiBBY  V.    BiFFEN. 

Appeal  from  the  decision  of  the  Bevis- 
ing  Barrister  for  the  city  of  Westminster, 
allowing  the  claim  of  the  respondent  to 
have  his  named  inserted  in  the  occupiers' 
list  for  the  borough  of  Westminster. 

The  claimant — the  present  respondent 
— ^had  occupied  for  the  qualifying  year,  as 
tenant  at  a  weekly  rent  of  7«.,  two  rooms 
on  the  first  floor  of  No.  23  Ponsonby 
Terrace.  Such  rooms  were  not  structurally 
severed  from  the  rest  of  the  house,  nor 
separately  rated,  nor  was  the  claimant's 

(10)  43  Law  J.  Bep.  M.C.   69 :  Law  Bep.  9 
Q.B.  191. 


name  entered  in  the  occupiers'  column  of 
the  rate-book,  but  the  entire  house  was 
rated  in  the  name  of  the  landlord,  and  he 
had  paid  all  the  rates.  The  furniture  in 
the  two  rooms  was  the  claimant's  own. 
The  house  in  question  was  an  ordinary 
dwelling-house  containing  eight  rooms,  and 
was  wholly  let  out  on  similar  tenancies  to 
tenants — of  whom  the  claimant  was  one — 
the  landlord  paying  all  rates  and  taxes,  in- 
cluding water-rate,  in  respect  of  the  entirety 
of  the  premises,  and  also  doing  all  painting 
and  repairs  inside  and  out.  The  tenants, 
including  the  claimant,  had  the  common 
use  of  the  passage,  the  staircase  and  con- 
veniences of  the  house,  and  of  the  street 
door.  The  landlord  did  not  reside  within 
the  house,  nor,  save  as  aforesaid,  did  he,  by 
himself  or  his  servant,  retain  the  control 
and  dominion  over  the  house  or  any  part 
of  it,  or  render  any  services  of  any  kind 
to  the  tenants  or  any  of  them.  He  simply 
received  his  rents  from  them. 

The  Revi^pg  Barrister  considered  that 
the  claim  ought  to  be  allowed,  but  re- 
served final  judgment,  and,  at  the  request 
of  the  claimant,  and  with  the  view  of 
enabling  him  to  establish  a  claim  as  a 
lodger,  in  case  he  was  not  entitled  to  the 
dwelling-house  firanchise,  he,  notwithstand- 
ing objection  on  behalf  of  the  objector, 
received  further  evidence  as  to  the  name 
and  address  of  the  claimant's  landlord,  and 
was  thus  satisfied  that,  if  not  the  occupier 
of  a  dwelling-house  within  the  meaning  of 
the  Acts,  then  the  claimant  would  have 
been  entitled  as  a  lodger  if  he  had  made  a 
proper  lodger  claim. 

The  Revising  Barrister  finally  decided 
that  the  claimant  ought  to  be  transferred 
to  the  lodger  list  if  the  premises  for  which 
he  claimed  were  not  sufficient  in  law  to 
qualify  him  for  the  dwelling-house  fran- 
chise, but  that,  in  his  opinion,  he  was 
entitled  to  the  dwelling-house  franchise; 
and  he  placed  him  upon  the  household  list. 

The  Revising  Barrister  submitted  to  the 
Court  that,  if  the  Court  was  of  opinion 
that  the  claimant  was  not  entitled  to 
the  dwelling-house  franchise,  then  his 
name  was  to  be  erased  from  the  household 
list ;  but  in  such  case,  and  if  the  Court  was 
of  opinion  that  such  further  order  could 
properly  be  made,  the  name  of  the  claimant 
was  to  be  transferred  to  the  lodjfer  list. 
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Charles,  Q.C.  {Douglas  Kvngsfard  with 
him),  for  the  appellant  (11)— The  41 
&  42  Vict.  c.  26.  8.  5  is,  as  the  pre- 
amble stetes,  an  Act  to  amend  the  law 
relating  to  registration,  and  no  alteration 
or  extension  of  the  franchise  was  intended. 
The  definition  in  section  5  alters  the  defi- 
nition in  30  &  31  Vict.  c.  102.  s.  61  by  al- 
tering the  position  of  the  word  <<  separate/' 
and  in  immediate  juxtaposition  is  liie  defi- 
nition of  the  woid  ''  lodgings  " — which  is 
to  include  '*  any  apartments  or  place  of  resi- 
dence, whether  furnished  or  unfiimished, 
in  a  dwelling-house."  If  the  claim  is 
allowed  the  lodger  franchise  disappears. 
The  lodger  franchise  is  conferred  by  30  k 
31  Vict  a  102.  s.  4,  and  the  form  of  notice 
of  claim  given  in  the  schedule  to  that  Act 
seems  to  contemplate  that  the  landlord 
resides  off  the  premises.  An  anomaly 
would  exist  in  the  franchise  if  the  occu- 
pant of  a  room,  however  small  its  value, 
was  entitled  to  a  vote,  while  a  lodger  was 
not  entitled  unless  his  room  was  of  the 
yearly  value  of  10^.  This  is  pointed  out 
by  Montague  Smith,  J.,  in  Stamper  v.  The 
Overseers  of  Sunderland  (12).  It  has  been 
held  that  a  shop  and  parlour  not  structur- 
ally severed  from  the  house  are  lodgings — 
Lang  v.  Edwards  (13). 

[BoWENy  J. — ^In  order  to  support  your 
contention,  are  you  not  driven  to  contend 
that  structural  severance  is  necessaiy  in 
order  to  constitute  occupation  of  a  dwell- 
ing-house )] 

That  is  so ;  structural  severance  is  a  test 
of  separate  occupation,  and  the  judgment 
of  Brett,  J.,  in  Thojnpson  v.  Ward  (4), 
which  is  based,  not  on  structural  severance, 
but  on  exclusive  occupation,  is  applicable 
now.  If  necessary,  I  diould  ask  for  special 
leave  under  44  k  45  Vict.  c.  68.  s.  14,  to 
appeal  on  that  point  (14). 

(11)  That  is,  against  the  claim. 

(12)  .S7  Law  J.  £ep.  M.G.  137;  Law  Rep.  3 
C.P.  388. 

(13)  3  It.  CL.  Rep.  166. 

(14)  44  &  46  Vict,  c  68.  s.  14  :  The  jurisdic- 
tion of  the  High  Court  of  Justice  to  decide 
questions  of  law  upon  appeal  or  otherwise, 
under  the  6  &  7  Viot.  c.  18  ;  the  County  Voters* 
Registration  Act,  ]  865 ;  the  Parliamentary  Elec- 
tions Act,  1868 ;  the  Corrupt  Practices  (Muni- 
cipal Elections)  Act,  1872 ;  the  Parliamentaiy 
Mimicipal  Registration  Act,  1878 ;  or  any  of  the 
said  Acts,  or  any  Act  amending  tiie  same  re- 
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[BowEN,  J. — ^The  object  of  that  section 
is  to  appeal  against  the  particular  decision, 
but  not  against  past  decisions.] 

In  those  cases — ThompscmY,  Ward  (4) 
and  Boon  v.  Howard  (6) — the  decision  dT 
the  Eevising  Barrister  was  affirmed.  The 
opinions  on  structural  severance,  there- 
fore, were  not  decisions. 

Secondly,  the  Revising  Barrister  had  no 
jurisdiction  to  insert  the  name  of  the 
claimant  on  the  lodger  list  without  first 
finding  that  the  claim  was,  in  his  judg- 
ment, '*  insufficient  in  law  to  constitute  a 
qualification  of  the  nature  or  description 
stated  or  claimed ; "  and  this  he  has  not 
found  (15). 

R,  S,  Wrighl,  for  the  respondent,  in 
support  of  the  claim. — It  is  the  same  as  if 
section  5  of  41  &  42  Vict.  c.  26  (7)  declared 
in  terms  that,  whereas  in  Thompson  v. 
Ward  (4)  and  Boon  v.  Howard  (6)  two 
Judges  were  of  one  opinion  and  two  of 
another,  therefore  be  it  enacted  that  the 
opinion  of  those  Judges  who  held  the  occu- 
pation in  those  cases  to  be  sufficient  is 
to  be  the  true  interpretation  for  the  future. 
It  may  be  that  the  lodger  and  occupier 
franchise  may  overlap. 

Secondly,  the  Eevising  Barrister  did 
not  exceed  his  jurisdiction  in  entertaim'ng 
the  respondent's  claim  as  lodger.  The  ob- 
ject of  41  &  42  Vict.  c.  26.  s.  28  (sub- 
section  12)  was  that  the  names  should  not 
appear  in  two  lists,  therefore  the  Barrister 
has  prospectively  placed  the  names  on  the 
other  list,  and  he  has  merely  suspended 

spectively,  shall  henceforth  be  final  and  conclu- 
sive, unless  in  any  case  it  shall  seem  fit  to  the 
said  High  Court  to  give  special  leave  to  appeal 
therefrom  to  Her  Majesty's  Court  of  Appeal, 
whose  decision  in  such  case  shall  be  final  and 
conclusive. 

(16)  41  &  42  Vict.  c.  26.  s.  28  (sub-s.  12) : 
Where  the  matter  stated  in  a  list  or  claim,  or 
proved  to  the  Revising  Barrister  in  relation  to 
any  alleged  right  to  be  on  any  list,  is  in  the 
judgment  of  the  Revising  Barrister  insufficient 
in  law  to  constitute  a  qualification  of  the  nature 
or  description  stated  or  claimed,  but  sufficient 
in  law  to  constitute  a  qualification  of  some  other 
nature  or  description,  the  Revising  Barrister,  if 
the  name  is  entered  in  a  list  for  which  such 
true  qualification  in  law  is  appropriate,  shall 
correct  such  entry  by  inserting  such  qualification 
accordingly,  and  in  any  other  case  shall  insert 
the  name  with  such  qualification  in  the  appro- 
priate list,  and  shall  expunge  it  from  the  otiier 
list  (if  any)  in  which  it  is  entered. 


188 


QUEEN'S  BENCH  DIVISION. 


(tN.S. 


Bradley  v.  BayUSf  Apj), 

his  judgment.  It  may  be  that  in  cases 
where  the  Revising  Barrister  has  actually 
altered  the  list  he  ought  to  record  that 
*^  in  his  judgment  the  claim  is  insufficient 
in  law  to  constitute  a  qualification  of  the 
nature  or  description  claimed/'  but  he  has 
given  no  judgment,  and  merely  returned 
his  reasons  to  the  Court. 
Charles^  Q.C.^  in  reply. 

DsNiCANy  J. — Had  there  been  any  ma- 
terial difference  between  these  cases  we 
should  have  thought  it  right  to  take  fur- 
ther time  to  consider  our  judgment ;  bat 
as,  in  our  opinion,  there  is  not,  and  as  we 
are  also  of  opinion  that  sufficient  facts  are 
stated  to  enable  us  to  come  to  a  determi- 
nation, we  proceed  to  give  judgment. 

The  question  which  is  raised  by  each  of 
these  appeals  is,  whether  the  several 
claimants  are  entitled  to  the  franchise  as 
inhabitant  householders  under  41  &  42 
Vict.  c.  26.  s.  5  (7),  by  reason  of  an  exclu- 
sive occupation  of  rooms  in  a  dwelling-house 
as  their  dwelling,  subject  only  to  the  exer- 
cise of  such  general  control  on  the  part 
of  the  landlord  as  can  be  inferred  &om  the 
facts  stated  and  admitted,  who  in  some 
cases  resides  on,  and  in  some  cases  resides 
off,  the  premises. 

I  proceed  to  call  attention  to  some  of 
the  &ct8  and  statements  in  the  cases  to 
shew  that  my  decision  is  given  with  a  due 
regard  for  any  distinctions  which  have 
been  relied  on  in  the  course  of  the  ar- 
gument. In  the  first  case — Bradley  v. 
Baylia — the  claimant  had  occupied  as  his 
residence  the  room  which  he  had  fur- 
nished and  in  which  he  resided  with  his 
wife  and  family.  There  were  other  rooms 
in  the  house,  and,  subject  to  this  occupa- 
tion— namely,  residence  with  his  wife  and 
family  in  a  room,  using  it  as  his  dwelling- 
house,  and  subject  to  his  right  of  access  to 
and  from  the  outer  door,  that  is,  his 
absolute  right  to  come  in  and  go  out  when 
he  pleased — the  renter,  his  immediate  land- 
lord, who  resided  in  the  house,  exercised  a 
general  control  over  the  entire  house,  but 
rendered  no  service,  either  by  himself  or 
any  servant  of  his,  to  the  claimant. 

Under  this  expression,  "general  control," 
some  ambiguity  arises,  but  I  apprehend  it 
only  amounts  to  this,  that  the  landlord 
coidd  go,  subject  to  tiie  exclusive  right  of 


the  claimant  in  his  apartments,  over  the 
whole  house  :  he  might,  for  instuioe,  mend 
the  staircase  and  paint  the  staircase  walls 
and  the  outer  door ;  he  might  repair  the 
roof  and  do  all  things  not  inconsistent 
with  the  exclusive  right  of  the  claimant. 
There  seem  to  be  no  facts  found  which 
would  prevent  the  claimant  saying  that 
he  occupied  this  room  as  his  residence  to 
the  exclusion  of  his  landlord.  None  were 
suggested.  If  they  had  bem  we  should 
have  sent  the  case  back  to  have  them 
found.  Such  is  the  first  case,  which,  in 
my  opinion,  gives  sufficient  facts  to  enable 
us  to  decide  the  point  raised  for  our  de- 
termination. 

The   second  case — Morfee  v.    NovU — 
appears  also  to  state  all  facts  necessary  to 
enable  us  to  decide  it.      The  two  rooms 
occupied  by  the  claimant  were  taken  un- 
furnished.    He  furnished  them,  using  one 
as  a  bedroom  and  the  other  as  a  sitting- 
room,  in  which  his  wife  cooked,  and  he 
and  his  wife  took  their  meals.     He  had  a 
key  to  the  outer  door ;  there  was  a  wash- 
house,  probably  accessible  by  internal  com- 
munication, which  was  used  by  him  in 
common  with  his  landlord,  who  resided  in 
the  house.     It  was  no  part  of  the  agree- 
ment that    the  landlord  should    supply 
attendance  or  render  any  service ;  nor  did 
he,  in  £act,  do  so.     The  claazaant  had 
resided  sufficiently  long  to  entitle  him  to 
a  vote;  and  the  case  finds  that  in  all 
other  requisites  the  claimant  was  entitled 
to  be  registered.    The  question  was,  Was 
he  an  occupier  within  the  meaning  of  the 
Act)    The  Revising  Barrister  held  he  was 
not,  because  the  landlord  letained  such  an 
occupation  of  the  house  as  would  con- 
stitute him  and  not  the  claimant  the  occu- 
pier.   Taking  the  whole  of  the  &cts,  we 
have  to  say  whether  the  claimant  was  an 
occupier  of  a  dwelling-house  within  the 
meaning  of  41  &  42  Yict.  c.  26.  s.  5  (7). 
There  appear  to  be  ample  facts  stated  on 
which  we  can  decide  this  question,  and 
there  would  be  nothing  gained  by  sending 
the  case  back  to  the  lUvising  Barrister 
for  further  facts,   for    it  does  not  seem 
probable  there  are  more  facts  to  be  found 
which  would  assist  the  Ck)urt  in  arriving 
at  their  decision. 

The  third    case — Kirby  v.    B}ffm — ^is 
identioal  in  principle  with  the  two  former 
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cases,  except  that  the  landlord  did  not 
reside  on  the  premises,  whereas  in  the  other 
two  eases  he  did.  One  argument  in  the 
case  with  reference  to  this  fact  was  that 
form  H,  No.  2,  schedule  to  41  &  42 
Vict,  c.  26,  which  is  the  form  given  for  the 
claim  of  a  lodger,  suggests  that  the  Legis- 
lature contemplated  that  the  landlord 
would  not  reside  on  the  premises.  It  may 
be  the  Legislature  did;  but  one  cannot 
draw  a  conclusion  that  the  franchise  de- 
pended on  whether  the  landlord  resided  on 
or  off  the  premises  from  the  mere  supposi- 
tion that  the  form  in  the  schedule  may 
have  assumed  that  the  landlord  would 
reside  elsewhere.  It  would  be  too  far- 
fetched a  conclusion,  and  there  is  nothing 
in  the  Act  itself  to  warrant  it.  The 
question,  and  the  sole  question,  in  this 
case  also,  is  whether  the  claimant  comes 
within  the  terms  of  section  5  of  41  ^  42 
Yict.  c.  26  (7).  Another  argument  was,  that 
this  Act  is  headed  with  a  title  shewing  it 
to  be  directed  to  other  matters,  namely, 
the  amendment  of  the  law  relating  to  the 
registration  of  voters ;  but  any  argument 
founded  on  that  can  be  well  answered  by 
an  argument  firom  the  second  part  of  the 
title,  relating  to  the  rights  of  voting  which, 
according  to  the  usages  of  Parliament, 
would  include  a  case  involving  the  alter- 
ation of  the  rights  of  voters.  But  the 
question  before  us  does  not  seem  to  raise 
any  such  difficulty,  because  from ''a  con- 
sideration  of  the  previous  cases  and  legis- 
lation it  does  not  appear  that  any  alteration 
of  rights  of  voting  was  intended,  but  only 
an  intention  to  put  an  end  to  doubts  which 
had  existed  in  tiie  minds  of  learned  Judges 
in  the  interpretation  of  former  statutes. 
The  only  argument  which  could  be  urged 
with  any  hope  of  success  was,  that  struc- 
tural severance  is  neoessazy  in  order  to 
constitute  the  separate  occupation  required 
by  the  Act ;  and  it  was  fairly  admitted  by 
Mr.  Charles  that  unless  he  could  induce 
the  Court  to  review  the  decisions  of  former 
Judges  as  to  structural  severance,  he  could 
not  make  good  his  contention. 

Now  what  is  the  history  of  this  legisla- 
tion 1  Section  61  of  30  &  31  Vict.  c.  102 
defines  "  dwelling-house  **  as  including 
any  part  of  a  house  occupied  as  a  separate 
dwelling.  These  words  have  received 
judicial  constmctaon  in  ITiampsan  v.  Ward 
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(4),  EUis  V.  Burek  (5)  and  Bixm  v.  Howard 
(6).  In  the  last  case  Mr.  Justice  Keating 
and  I  considered  that  even  under  the 
former  statute  (30  <fe  31  Yict.  c.  102.  s. 
61)  the  occupation  of  premises  identical 
with  these  constituted  an  occupation  of  a 
dwelling-house  and  conferred  the  franchise 
on  the  occupiers.  Mr.  Justice  Brett  and, 
Mr.  Justice  Hon3rman  considered  the  fran- 
chise not  to  be  conferred  because  the  rooms 
had  not  been  separately  rated.  Mr. 
Justice  Brett  also,  adhering  to  his  former 
opinion  in  Thompson  v.  Ward  (4)  and  ElUs 
V.  Burch  (6),  held  that  the  rooms  did  not 
constitute  "a  dwelling-house"  within  the 
meaning  of  the  Act,  because  they  were  not 
structimJly  separated  fr^m  the  rest  of  the 
house,  and  there  was  a  joint  occupation  of 
other  parts  of  the  house  with  other  persons 
who  occupied  the  rest  of  the  house.  Look- 
ing at  the  new  Act  (41  &  42  Yict.  e.  26. 
s.  5)  (7),  I  cannot  doubt  but  that  the  object 
of  tiie  Legislature  was  not  to  confer  a  new 
franchise  or  enlarge  the  definition  of  a  dwell- 
ing-house, but  to  decide  that  for  the  future 
the  view  taken  of  the  meaning  of  the  word 
"  dwelling-house  "  under  30  £  31  Yict.  c 
102,  by  Mr.  Justice  Keating  and  myself, 
was  the  view  which  the  Legislature  in- 
tended should  be  adopted.  The  object  of  the 
Legislature  was  to  solve  all  doubts  and  to 
enact  that  for  the  future  this  should  be  the 
rule — That  the  words  "separately  occu- 
pied" should  not  mean  the  exclusive 
occupation  of  eveiything  occupied,  but  that 
it  was  sufficient  if  that  part  of  the  occu- 
pation which  was  relied  on  as  giving  the 
franchise  was  separately  occupied  as  a 
dwelling,  whatever  joint  occupation  there 
might  be  of  the  staircase,  wash-house, 
hall  and  other  parts  of  the  house.  Even 
if  this  were  doubtful  on  the  first  part  of 
section  5,  the  succeeding  paragraph,  which 
enacts  that  the  part  of  the  house  ''  shall 
not  be  deemed  to  be  occupied  otherwise 
than  separately,  by  reason  only  that  the 
occupier  is  entitled  to  the  joint  use  of  some 
other  part,"  renders  it  plain.  This  para* 
graph  seems  to  me  to  stop  any  gap  and  to 
render  it  impossible  to  say  that  the  old 
law  is  at  all  germane  to  the  matter.  The 
case  now  turns  on  this  particular  enact- 
ment, on  which  I  think  there  is  no  doubt. 
We  therefore  decide  in  favour  of  those 
claiming  the  franchise  in  each  case.    . 
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With  regard  to  the  dij£culty  suggested 
in  the  way  of  making  an  alteration  in  the 
claim  in  Kirhy  v.  Biffen^  the  inclination 
of  my  opinion  is  that  the  Court  might 
have  been  able  to  get  over  the  objection ; 
but  I  do  not  wish  to  express  any  opinion 
on  the  point.  It  may  be,  as  the  point  has 
thus  been  raised,  that  Bevising  Barristers 
will  be  careful  for  the  future  to  avoid  the 
objection  which  was  brought  against  the 
course  taken  in  this  case. 

BowEN,  J. — I  am  of  the  same  opinion, 
and,  agreeing  with  my  brother  Denman  in 
the  result  at  which  he  has  arrived,  and  for 
the  reasons  he  has  given,  I  do  not  propose 
to  say  more  than  that  I  think  our  judg. 
ment  should  be  given  in  each  case  in  favour 
of  those  claiming  the  franchise. 

With  regard  to  the  other  point,  as  to 
whether  the  Bevising  Barrister  has  rightly 
altered  the  claim  from  one  of  occupier  to  one 
of  lodger,  I  confess  I  doubt  whether  he  has 
sufficiently  followed  the  practice  in  enter- 
ing on  the  lodger  list  a  name  which  he  has 
not  struck  off  the  occupiers'  list.  It  is  un- 
necessary to  decide  the  point,  and  I  express 
no  opinion ;  but  I  think  Bevising  Barris- 
ters would  do  well  to  avoid  in  the  future 
the  objection  which  has  been  raised. 

Bompas  asked  for  costs  against  the  re- 
spondent in  Bradley  v.  BayUs.  The  re- 
spondent is  the  returning  officer  for  the 
borough  of  Chelsea,  who  represents  the 
town  clerk — 6  Vict.  c.  18.  s.  101 — and  is 
made  respondent  by  the  Bevising  Barrister 
under  41  &  42  Yict.  c.  26.  s.  38,  and  he 
can  obtain  his  expenses  under  tlie  same 
section. 

Freevfian, — ^The  returning  officer  ap- 
pears out  of  respect  to  the  Court,  so  that 
the  case  shall  not  be  presented  with  one 
side  unrepresented.  In  Pickard  v.  Baylia 
(16)  the  Court  did  not  give  costs. 

Dbnman,  J. — ^In  that  case  the  returning 
ofBoer  appeared  at  the  request  of  the  Court, 
and  we  thought  that  the  other  side  ought 
not  therefore  to  bear  the  costs  of  the  return- 
ing officer.  In  the  present  case  we  see  no 
reason  for  not  following  the  genei*al  rule. 

On  a  subsequent  day  (Dec.  19)  leave  to 
appeal  was  given  in  all  the  above  cases 
(14). 

(16)  49  Law  J.  Bep.  O.P.  182 ;  Law  Bep.  6 
O.P.  D.  236. 
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MORFEE  V.  Novis  (17). 

Dec.  15,  16. — The  Solicitor-General  (Sir 
F,  HerscJiell,  Q,G.,)  (with  him  G.  M.  Free- 
man) ^iot  Baylis,  the  respondent  in  the  Court 
below. — The  question  is,  whether  the  claim- 
ant is  entitled,  under  the  circumstances 
mentioned  in  the  case,  to  be  put  on  the  list 
of  voters  as  a  householder.  It  is  contended 
that  he  is  only  a  lodger,  and  that  the  deci- 
sion of  the  Bevising  Barrister  refusing  to 
register  him  as  a  householder  is  correct. 
The  Bepresentation  of  the  People  Act, 
1867  (18),  was  passed  with  reference  to  the 

(17)  These  two  cases  were  argued  together,  as 
the  Court  of  Appeal  intimated  that  two  counsel 
only  on  each  side  would  be  heard  where  the 
cases  were  identical. 

(18)  30  &  31  Vict.  c.  102.  s.  3  enacts  that 
*'  Every  man  shall  ....  be  entitled  to  be  re- 
gistered as  a  voter,  and,  when  registered,  to  vote 
for  a  member  or  members  to  serve  in  Parlia- 
ment for  a  borough,  who  is  qualified  as  fol- 
lows :  that  is  to  say,  ...  (2)  Is  on  the  last  day 
of  July  in  any  year,  and  has  during  the  whole 
of  the  preceding  twelve  calendar  months  been, 
an  inhabitant  occupier,  as  owner  or  tenant,  of 
any  dwelling-house  within  the  borough ;  and  (3) 
Has  during  the  time  of  such  occupation  beien 
rated  as  an  ordinary  occupier  in  respect  of  the 
premises  so  occupied  by  him  within  the  borough 
to  all  rates  (if  any)  made  for  the  relief  of  the 
poor  in  respect  of  such  premises ;  and  (4)  Has  on 
or  before  the  20th  day  of  July  in  the  same  year 
hona  fide  paid  an  equal  amount  in  the  pound 
to  that  payable  by  other  ordinary  occupiers  in 
respect  of  all  poor-rates  that  have  become 
payable  by  him  in  respect  of  the  said  premises, 
up  to  the  preceding  5th  day  of  January :  pro- 
vided that  no  man  shall  under  this  section  be 
entitled  to  be  registered  as  a  voter  by  reason 
of  his  being  a  joint  occupier  of  any  dwelling- 
house." 

Section  4  enacts  that  <'  Every  man  shall 
....  be  entitled  to  be  register^  as  a  voter, 
and,  when  registered,  to  vote  for  a  member  or 
members  to  serve  in  Parliament  for  a  borough, 
who  is  qualified  as  follows :  that  is  to  say,  .  .  • 
(2)  As  a  lodger  has  occupied  in  the  same  borough 
separately  and  as  sole  tenant  for  the  twelve 
months  preceding  the  last  day  of  July  in  any 
year  the  same  lodgings,  such  lodgings  being 
part  of  one  and  the  same  dwelling-house,  and  of 
a  clear  yearly  value,  if  let  unfurnished,  of  102.  or 
upwards ;  and  (3)  Has  resided  in  such  lodgings 
during  the  twelve  months  immediately  preceding 
the  last  day  of  July,  and  has  claimed  to  be 
registered  as  a  voter  at  the  next  ensuing  r^s- 
tration  of  voters." 

Section  7  enacts  that  '*  Where  the  owner  is 
rated,  at  the  time  of  the  passing  of  this  Act,  to 
the  poor-rate  in  respect  of  a  dwelling-house  or 
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veil-known  distinction  between  lodgers  and 
householders,  and  regard  must  be  had  to 
that  distinction  when  considering  the  de- 
finition of  a  dwelling-house.  The  overseers 
are  obliged  to  put  householders  on  the  list 
of  voters,  so  that  if  the  decision  of  the 
DivisionflJ  Court  be  sustained  they  will 
have  to  decide  the  atatus  of  all  claimants. 
Section  61  of  the  Act  of  1867  must  be  read 
into  section  3,  sub-section  2,  which  gives 
the  franchise.  There  has  been  much  dif- 
ference of  opinion  as  to  what  was  a 
"  dwelling-house  " — Thompson    v.     Ward 

ii\  EUia  V.  Burch  (5),  Boon  v.  Howard 
6) ;  but  these  difficulties  were  removed  by 
41  k  42  Vict.  c.  26  (8),  section  5  of  which 
explains  what  the  term  *'  dwelling-house  " 
is  to  include.  The  rating  question  waa 
also  dealt  with  by  32  &  33  Yict.  c.  41  (19), 

other  tenement  situate  in  a  parish  wholly  or 
partly  in  a  borough,  instead  of  the  oocupier, 
his  liability  to  be  rated  in  any  future  poor-rate 
shall  cease,  and  the  following  enactments  shall 
takeeffect  with  respect  to  rating  in  all  boroughs: 
(1)  .  .  .  .  No  owner  of  any  dwelling,  house  or 
other  tenement  situate  in  a  parish,  eiUier  wholly 
or  partly  within  a  borough,  shall  be  rated  to 
the  poor-rate  instead  of  the  occupier,  except  as 
hereinafter  mentioned;  (2)  The  full  rateable 
value  of  every  dwelling-house  or  other  separate 
tenement,  and  the  full  rate  in  the  pound  payable 
by  the  occupier,  and  the  name  of  the  occupier, 
shall  be  entered  in  the  rate-book :  where  the 
dwelling,  house  or  tenement  shall  be  wholly  let 
out  in  apartments  or  lodgings  not  separately 
rated,  the  owner  of  such  dwelling,  house  or 
tenement  shall  be  rated  in  respect  thereof  to 
the  poor-rate." 

Section  61  enacts  that  *' '  Dwelling-house ' 
shall  include  any  part  of  a  house  occupied  as  a 
separate  dwelling  and  separately  rated  to  the 
relief  of  the  poor." 

(19)  33  &  S3  Yict.  c.  41.  s.  3  enacts  that  "  In 
case  the  rateable  value  of  any  hereditament 
does  not  exceed  20Z.,  if  the  hereditament  is 
situate  in  the  metropolis,  ...  or  8Z.  if  situate 
elsewhere,  and  the  owner  of  such  hereditament 
is  willing  to  enter  into  an  agreement  in  writing 
with  the  overseers  to  become  liable  to  them  for 
the  poor-rates  assessed  in  respect  of  such 
hereditament,  for  any  term  not  being  less  than 
one  year  from  the  date  of  such  agreement,  and 
to  pay  the  poor-rates  whether  the  heredita- 
ment is  occupied  or  not,  the  overseers  may,  sub- 
ject nevertheless  to  the  control  of  the  vestry, 
a^^ree  with  the  owner  to  receive  the  rates  from 
him.  .  .  ." 

Section  4  enacts  that  "  The  vestry  of  any 
pariah  may  from  time  to  time  order  that  the 
owners  of  all  rateable  hereditaments  to  which 
section  3  of  this  Act  extends,  situate  within 
such  parish,  shall  be  rated  to  the  poor-rate  in 
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which  provided  by  section  19  that  a  per- 
son who  was  rateable  should  not  lose  the 
franchise  because  he  was  not  actually  on 
the  rate-book,  so  that  if  a  man  is  the 
occupier  of  a  separate  dwelling-house  and 
rateable,  he  is  entitled  to  be  put  on  the 
register  as  a  householder.  The  claimant 
in  this  case,  however,  is  a  lodger  and  can 
only  be  placed  on  the  register  under  sec- 
tion 4  of  30  &  31  Yict.  c.  102,  as  explained 
by  section  5  of  41  &  42  Vict.  c.  26. 

Pitta  V.  Smedley  (20),  Score  v.  Huggett 
(21^,  Wanaey  v.  Perkins  (22)  were  all 
decisions  on  what  constituted  a  lodger 
prior  to  the  Act  of  1867,  but  Cook  v. 
Hwmher  (3)  decided  that  actual  structural 
severance  was  necessary  to  constitute  a  part 
of  a  house  a  separate  dwelling-house.  The 
effect  of  the  judgment  of  the  Divisional 
Court  is  to  destroy  the  lodger  franchise, 
for  it  brings  all  lodgers  within  section  3  of 
the  Act  of  1867,  whereas  the  Legislature 
contemplated  two  kinds  of  franchise,  and 
intended  in  1878  to  preserve  the  two 
franchises  constituted  by  the  Act  of  1867. 
The  only  effect  of  section  5  of  the  Act  of 
1878  is  to  get  rid  of  the  difficulties  raised 
in  EUis  v.  Burch  (5).  The  law  regards  the 
tenant  of  the  building  as  the  occupier  for 
the  purposes  of  inhabited  house  duties. 

[Jessel,  M.R. — But  the  occupation  for 
taxation  is  quite  different  from  the  occu- 

respect  of  such  rateable  hereditaments  instead 
of  the  occupiers,  on  all  rates  made  after  the 
date  of  such  order ;  and  thereupon  and  so  long 
as  such  order  shall  be  in  force  the  following 
enactments  shall  have  effect:  (1)  The  over- 
seers shall  rate  the  owners  instead  of  the  oc- 
cupiers. ..." 

Section  19  enacts  that  "  The  overseers  in 
making  out  the  poor-rate  shall,  in  every  case, 
whether  the  rate  is  collected  from  the  owner 
or  occupier,  or  the  owner  is  liable  to  the  pay- 
ment of  the  rate  instead  of  the  occupier,  enter  in 
the  occupiers*  column  of  the  rate-book  the  name 
of  the  occupier  of  every  rateable  hereditament, 
and  such  occupier  shall  be  deemed  to  be  duly 
rated  for  any  qualification  or  franchise  as  afore- 
said :  .  .  .  provided  that  anj  occupier  whose 
name  has  been  omitted  shall,  notwithstanding 
such  omission,  and  that  no  claim  to  be  rated 
has  been  made  by  him,  be  entitled  to  every 
qualification  and  franchise  depending  upon 
rating,  in  the  same  manner  as  if  his  name  had 
not  been  so  omitted." 

(20)  7  Man.  k  G.  85  ;  14  Law  J.  Rep.  C.P.  78. 

(21)  7  Man.  &  G.  96 ;  14  Law  J.  Rep.  C.P.  74. 

(22)  7  Man.  &  G.  161 ;  8  8c.  N.R.  978 ;  14 
Law  J.  Rep.  G.P.  76. 
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pation  for  the  franchise.  Brett,  L.J., 
referred  to  Stamper  v.  The  Overseers  of 
Sunderland  (12).] 

In  Allan  v.  The  Overseers  oj  Liverpool 
(10),  Blackburn,  J.,  held  that  persons 
occupying  sheds  as  a  coal  depdt  were  not 
liable  to  be  rated,  because  they  had  not 
exclusive  possession.  The  claimant  here, 
who  has  not  exclusive  possession,  is  not 
rateable,  and  he  cannot  have  the  franchise, 
as  by  the  Act  of  1878  rateability  is  a  con- 
dition precedent.  In  order  to  have  a  vote 
as  an  occupier  of  a  dwelling-house  a  man 
must  occupy  rateable  premises ;  if  he  does 
not,  and  his  rent  is  not  sufficient  to  enable 
him  to  claim  as  a  lodger,  he  cannot  be  put 
on  the  register  of  voters  at  all. 

BompaSy  Q,C,  (with  him  Torr)^  for  the 
claimant  Bradley. — The  two  franchises 
overlap,  and  it  is  immaterial  whether  the 
claimant  to  the  vote  is  a  lodger  if  he  is  a 
householder ;  but  where  there  is  no  reason 
he  should  not  be  both.  The  question  of 
rateability  cannot  be  settled  on  this  appeal, 
as  the  case  states  that  all  that  is  necessary 
to  render  this  claimant  rateable  has  been 
done. 

In  Cook  V.  Hwmher  (3)  the  four  condi- 
tions laid  down  were  tenement,  occupation, 
value  and  estate.  The  Act  of  1867  gave 
the  franchise  to  householders  by  section  3, 
and  did  away  with  the  question  of  value, 
while  it  added  that  of  rateability;  whereas 
section  4  gave  the  franchise  to  lodgers  and 
added  value,  while  abolishing  rateability. 
No  doubt  the  majority  of  lodgers  are  not 
rated,  and  so  they  cannot  claim  under 
section  3,  for  any  lodger  whom  his  land- 
lord can  exclude  at  will  is  not  rateable. 

A  lodging,  by  the  Act  of  1878,  includes 
any  place  of  residence,  and  even  though 
the  landlord  resided  on  the  premises  the 
tenant  is  not  thereby  made  a  lodger — 
Smith  V.  The  Overseers  of  St.  Michael, 
Cambridge  (23).  The  judgment  of  Cock- 
bum,  C.  J.,  in  The  Queen  v.  The  Assessment 
Committee  of  St  Georges  Union  (24)  shews 
what  control  a  landlord  must  retain  to 
render  his  tenants  lodgers  and  so  as  to  pre- 
vent them  from  being  rateable  to  the  poor- 
rate.  Such  an  occupation  is  found  here  as 
constitutes  the  part  of  this  house  occupied 

(23)  8  B.  Ac  E.  883  ;  30  Law  J.  Rep.  M.G.  74. 

(24)  41  Law  J.  Rep.  M.O.  SO ;  Law  Rep. 
7  Q.B.  90. 


by  the  claimant  a  separate  dwelling-house ; 
for  the  landlord  does  not  exercise  any 
special  control  over  the  room  which  he 
occupies. 

Biron,  for  the  claimant  Morfee. — In 
this  case  the  exclusive  occupation  is  found 
to  be  in  the  claimant.  He  has  part  of  a 
house  separately  occupied  as  a  dwelling- 
house,  and  is  entitled  to  be  pat  upon  the 
register  as  a  householder. 

No  counsel  appeared  for  Novis,  the  re- 
spondent in  the  Court  below. 

KiRBY  V.   BiFFEN  (25). 

Sir  H.  Gijfardy  Q.G,  {Douglas  Kingsford 
with  him),  for  the  appellant  Kirby. — ^The 
claimant  is  a  mere  lodger,  and  not  a  house- 
holder; he  is  not  rateable,  because  he  is 
not  in  occupation  of  a  rateable  heredita- 
ment. If  the  occupation  of  a  rateable 
hereditament  is  essential  to  the  right  of  a 
person  to  vote,  then  the  claimant  does  not, 
according  to  the  statement  found  in  this 
case,  occupy  such  a  hereditement ;  for  no 
lodger,  although  he  occupies  the  greater 
part  of  a  house,  is  rateable.  This  is  a 
question  of  fact. 

[Jessel,  M.R. — It  may  be  assumed  that 
a  man  cannot  be  both  an  occupying  tenant 
and  a  lodger.] 

In  Edwards  v.  Lang  (26)  the  whole 
house  was  let  out  in  tenements;  neither 
the  landlord,  nor  anyone  as  his  repre- 
sentative, resided  on  the  premises ;  he  did 
not  retain  any  portion  of  it  in  his  hands, 
nor  had  he  the  key  of  the  outer  door ;  but 
it  was  held  that  the  persons  to  whom  the 
various  rooms  were  let  were  lodgers,  and 
not  occupying  tenants.  The  ground  of  that 
decision  was  that  there  were  certain  parts 
of  the  house  which  were  not  let,  and  over 
which  some  control  was  retained  by  the 
landlord.  The  principle  there  established 
is,  that  if  a  number  of  persons  occupy 
rooms  in  what  is  popularly  called  a  lodging- 
house,  and  there  is  some  part  of  the  house 
which  is  not  demised  to  them,  then  no  part 
of  the  house  can  be  said  to  be  ''  a  house.** 
That  principle  is  applicable  here. 

Next  as  to  the  question  of  rating.     See- 

(26)  This  case  was  argned  on  the  assnmption 
that  the  passages  and  staircases  were  not  de- 
mised to  the  various  tenants  by  the  landlord — 
see  jadgment  of  Jessel,  M.R.,  jNwf. 

(26)  3  Jx.  G.L.  Rep.  394. 
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Hon  19  of  the  Act  of  1869  is  relied  on  by 
the  cbdmant,  bat  none  of  the  Acts  oontain 
any  provisions  which  control  section  7  of 
the  Act  of  1867  as  to  rating  the  owner 
instead  of  the  occupier  in  the  case  of 
lodgings. 

[Bbett,  L.  J. — Suppose  the  landlord  lets 
out  the  passages  and  other  parts  of  the 
house,  and  then  goes  abroad,  can  he  be 
rated  f  If  he  cannot,  there  is  not  anybody 
who  can  be  rated  for  the  whole  house;  and 
would  not  each  tenant  have  to  be  rated  1 
Jessel,  M.R. — Ought  not  the  words  ''  not 
separately  rated ''  to  be  read  as  '*  not  sepa- 
rately rateable  "  X\ 

Perhaps  so,  according  to  the  ordinary 
practice  of  rating ;  but  section  7,  in  express 
terms,  says  that  where  a  house  is  wholly 
let  out  in  lodgings  not  separately  rated,  as 
in  the  present  case,  the  owner,  and  not  the 
occupier,  is  to  be  rated.  The  occupiers, 
therefore,  are  not  entitled  to  vote,  because 
one  of  ^e  conditions  of  the  household 
firanchise  is  that  the  tenement  must  be 
rated.  The  interpretation  of  ''  dwelling- 
house  "  in  the  Act  of  1878  is  substituted 
for  that  given  in  section  61  of  the  Act  of 
1867,  and  does  not  affect  this  point,  because 
the  terms  '* lodging''  and  ''apartments  "  are 
identical. 

Bampas,  Q.C.  (with  him  R.  S.  Wright), 
for  Biffen,  the  daunant. — Section  7  of  the 
Act  of  1867  \b  in  effect  repealed  by  sec- 
tions 3  and  4  of  the  Act  ef  1869. 

Section  19  of  the  Act  of  1869  provides 
that  the  owner  can  be  rated,  and  that,  not- 
withstanding that  &ct,  the  occupier  is  still 
entitled  to  the  franchise.  In  Boon  v. 
Hou>ard  (6),  where  the  facts  are  practically 
the  same  as  in  the  present  case,  it  was  held 
by  Keating,  J.,  and  Denmau,  J.  (Brett,  J., 
and  Honeyman,  J.,  corUra),  that  the  clidm- 
ant  was  entitled  to  the  household  franchise. 
There  are  authorities  to  shew  that  parts 
of  a  house-— e.j^.  rooms  occupied  as  here — 
are  rateable — Stamper  v.  The  Overseers  of 
Sunderland  (12),  Toms  v.  Luekett  (8)— - 
and  a  person  is  entitled  to  the  franchise 
provided  he  occupies  a  rateable  tenement. 
In  Edwards  v.  Lang  (26)  it  was  held  by 
some  of  the  Judges  that  a  claimant  may 
be  liable  to  be  rated  as  an  occupier  for 
premises  in  respect  of  which  he  claims  as 
a  lodger,  yet  he  will  not  thereby  lose  the 
lodger  fhtnchise  if  he  be  not  actually  rated. 
You  61.— Q.B. 
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The  fact  that  the  daimant  occupies  a 
rateable  tenement,  as  in  this  case,  is  suffi- 
cient to  confer  on  him  the  franchise,  and 
he  is  entitled  to  be  put  on  the  register  as  a 
householder. 

Cur,  adv,  imlt. 

The  following  judgments  were  (on 
Dec.  21)  delivered  : — 

Jessel,  M.R. — These  are  three  appeals 
frt>m  the  dedsion  of  the  Divisional  Court, 
affirming  the  right  of  the  three  claimants 
to  be  put  on  the  householders'  list  as  voters 
for  their  respective  boroughs,  and  they 
raise  very  important  questions  as  to  the 
proper  construction  to  be  placed  on  the 
various  Acts  of  Parliament,  and  as  to  the 
vexed  question  upon  which  there  has  been 
a  great  difference  of  judicial  opinion  as  to 
what  constitutes  a  lodger  as  distinguished 
from  an  occupying  tenant. 

The  history  of  the  legislation  on  this 
matter  must  be  referred  to  in  order  to 
make  my  judgment  intelligible.  The 
franchises  in  question  were  first  conferred 
by  30  &  31  Vict.  c.  102.  Up  to  that 
time  there  was  no  household  franchise, 
except  at  a  value  of  10/.,  and  there  was  no 
lodger  franchise  at  aU.  The  effect  of  sec- 
tions 3  and  4  of  that  Act  (18)  was  to  confer 
for  the  first  time  a  simple  household  fr«ji- 
chise,  irrespective  of  value,  and  also  a 
lodger  frandiise.  Neither  of  these  sections 
define  either  '^ inhabitant  occupier"  or 
<< lodger";  but  when  we  look  at  the  con- 
ditions which  the  inhabitant  occupier  as 
tenant  had  to  fulfil — to  pay  rates  and  to 
be  rated — it  is  clear  that  his  occupation 
was  a  rateable  occupation,  and  that  he  was 
not  a  lodger.  If  he  was  an  inhabitant 
occupier  he  was  not  a  lodger;  if  he  was 
a  lodger  then  he  was  not  an  inhabitant 
occupier.  The  words  of  section  7  seem  to 
point  to  the  case  of  something  which  could 
be  rateable,  although  not  separately  rated. 
The  only  other  section  neoeesaiy  to  refer 
to  is  section  61,  which  enacts  that  a 
*'  dwelling-house "  shall  include  any  part 
of  a  house  occupied  as  a  separate  dwelling, 
and  separately  rated  to  tiie  relief  of  the 
poor.  No  one  can  say  what  this  definition 
means,  and  consequently  there  has  been  a 
great  difference  of  judicial  opinion  upon 
the  subject.  For,  whenever  something  is 
made  to  include  something  else  which  it 
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does  not  include,  a  difficulty  must  arise, 
and  the  question  soon  arose  as  to  the 
meaning  of  the  words  **  part  of  a  house 
occupied  as  a  separate  dwelling."  In  one 
sense,  every  room  occupied  separately  as  a 
dwelling  is  occupied  as  a  separate  dwelling, 
but  in  another  sense  it  may  not  be  so  oc- 
cupied, for  a  man  may  have  the  use,  or 
even  ilie  exclusive  use,  of  a  room — like  a 
guest  at  an  inn  or  at  a  country  house — 
and  yet  not  be  an  occupier  in  the  legal 
sense.  Some  of  the  Judges  thought  that 
it  meant  any  part  of  a  house,  irrespec- 
tive of  the  way  in  which  it  was  bmlt; 
while  others  have  thought  it  meant  any 
part  of  the  house  that  was  structurally 
separated  (as,  for  instance,  by  a  door  which 
shuts  it  oft)  from  the  rest  of  the  house,  and 
was  separately  rated  to  the  relief  of  the 
poor.  But  no  question  of  that  kind  arises 
here.  It  was  then  discovered  that  the 
result  of  the  ratepaying  clauses  in  the 
Act  of  1867  was  to  curtail  the  right 
which  it  had  been  assumed  was  given  to 
householders,  without  reference  to  the 
value  of  the  tenement^  to  vote  for  mem- 
bers of  Parliament.  The  law  was  amended 
by  32  &  33  Yict.  c.  41.  By  section  3 
of  that  Act,  the  owner  may  agree  to 
pay  the  rate  to  the  overseers,  and  receive 
a  commission  from  them  for  so  doing,  ajud 
by  section  4  the  vestry  may  order  the 
owner  to  be  rated  instead  of  the  occupier. 
Then  by  section  19,  the  overseers  in  making 
out  the  poor-rate  are  in  every  case,  whether 
the  rate  is  collected  from  the  owner  or  oc- 
cupier, or  whether  the  owner  is  liable  to 
pay  the  rate  instead  of  the  occupier,  to 
enter  in  the  rate-book  the  names  of  the 
occupier  of  every  i*ateable  hereditament, 
who  is  then  to  be  deemed  to  be  duly  rated, 
and  to  be  qualified  to  vote.  The  meaning  of 
that  is,  that  anybody  who  occupies  a  rate- 
able hereditament  within  the  purview  of 
sections  3  and  4,  shall  be  deemed  to  be  duly 
rated,  although  the  landlord  of  the  house 
is  rated  as  the  owner ;  and  that  where  the 
name  has  been  omitted  the  occupier  is,  not- 
withstanding such  omission  and  that  no 
daim  to  be  rated  has  been  made  by  him, 
to  be  entitled  to  every  qualification  and 
franchise  depending  upon  rating,  in  the 
same  manner  as  if  his  name  had  not  been 
omitted.  The  result  of  the  amending  Act 
appears  to  be  that  every  man  who  occupieB 


a  rateable  hereditament  is  to  be  deemed  to 
be  rated,  and  is  entitled  to  vote,  although 
he  is  not  actually  rated  and  has  not 
paid  the  rate;  but  this  is  limited  to 
the  "franchises  aforesaid'* — that  u^  to 
the  oases  provided  for  by  sections  3 
and  4  of  the  Act  of  1867.  It  is  neoessaiy 
to  pass  to  the  Act  of  1878  (41  &  42  Yiot. 
o.  26),  section  14  of  which  provides  that 
section  19  of  the  Act  of  1869  ia  not  to 
apply  exclusively  to  cases  under  sections  3 
and  4  of  that  Act,  but  is  to  be  of  general 
application.  The  result  of  all  these  Acts 
taken  together  is  that  a  man  is  entitled  to 
be  treat^  as  a  householder  who  occupies 
a  portion  of  a  house  which  is  rateable, 
whether  he  is  rated  or  not,  and  whether  he 
pays  the  rates  or  not,  assuming  that  some- 
body does  pay  them.  That  was  the  position 
of  the  matter  as  regards  theoooupier.  It  has, 
however,  been  decided  that  a  lodger  is  not 
rateable ;  and  there  is  therefore  this  broad 
line  of  demarcation  between  a  lodger  and 
an  occupier  of  part  of  the  dwelling-house, 
that  the  latter  is  rateable,  whereas  the 
former  is  not.  The  section  of  the  last  Act 
which  extends  the  right  of  persons  to  vote 
in  respect  of  part  of  a  dwelling-houae^  is 
section  5  of  the  Act  of  1878.  [His  Lord- 
ship read  the  section.] 

Then  section  6  deals  with  the  rights  of 
lodgers,  and  it  is  sufficient  to  say  that  it 
shews  that  lodgers  were  still  considered  to 
exist  as  a  separate  daas.  One  part  of  seo- 
tion  5,  however,  gets  rid  of  the  separately 
rated  condition  in  the  Act  of  1867,  and 
another  part  gets  rid  of  a  decision  or  rather 
a  difiTerenoe  of  opinion  on  the  point  that  a 
man  is  not  to  be  deemed  to  be  an  occupy- 
ing tenant  within  the  Act  of  1867  if  he 
occupies  separately  one  part  of  a  house, 
and  also  occupies  jointly  with  others 
another  part  of  the  same  house.  The  sec- 
tion is  important,  therefore,  because  it 
shews  that  a  part  of  a  house  not  struc- 
turally separated  from  the  rest  —  an 
ordinary  part  of  a  dwelling-house— can 
confer  ike  franchise ;  and  the  question  we 
have  to  consider  is,  What  are  the  terms 
that  entitle  a  man  to  the  franchise  as  a 
householder  1  It  follows  from  what  I  have 
said,  that  there  must  be  a  rateable  tene- 
ment ;  and  therefore  we  still  have  the  dis- 
tinction between  the  household  and  the 
lodger  frandiise :  the  householder  muat 
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oocnpy  a  rateable  tenement,  but  the  lodger 
need  not  and  cannot  be  rateable.  It 
remains  therefore  to  consider  the  qnestioni '' 
When  does  a  man  occupy  a  rateable  tene- 
ment as  an  occupying  tenant ;  and  when 
does  he  occupy  or  have  the  ''exclusive 
use"  of  it  as  a  lodger  only  1  The  question 
has  arisen,  first,  under  the  Bating  Acts,  as 
to  whether  or  not  certain  occupations  were 
Hkteable ;  secondly,  in  Ireland  under  one  of 
the  Parliamentary  Franchise  Acts;  and, 
thirdly,  in  this  country  under  the  Lodgers' 
Protection  Act,  which  protects  a  lodger 
from  distress  by  the  superior  landlord  when 
he  has  paid  his  rent  to  his  immediate  land- 
lord. There  has  been  a  great  variety  of 
judicial  opinion  upon  this  question,  and 
having  considered  the  cases  I  am  of 
opinion  it  is  impossible  to  reconcile  them. 
I  have  been  quite  unable  to  frame  an  ex- 
haustive definition ;  but  I  think  it  wiser 
and  safer  to  say  that  the  question  whether 
a  man  is  a  lodger  or  whether  he  is  an  oc- 
cupying tenant  must  depend  upon  the  dr^ 
cumstances  of  each  particular  case. 

This  would  give  very  little  help  to  the 
Revising  Barristers  who  decide  these  cases, 
and  I  think  I  ought  to  go  further  and  to 
state  what  are  cases  of  occupying  tenants 
and  what  are  cases  of  lodgers,  and  to  say 
that  the  list  is  not  exhaustive,  as  there  may 
be  intermediate  cases  upon  which  no 
opinion  can  be  given  until  the  flBU^  are 
laiown.  First,  to  take  the  case  of  a  lodger 
(and  I  deal  only  with  the  unfurnished 
lodgings,  because  the  question  is  not  likely 
to  arise  where  the  lodgings  are  furnished), 
it  seems  to  me  that  where  the  owner  of  a 
house  does  not  let  the  whole  of  it,  but 
retains  a  part  for  his  own  use,  and  resides 
there,  and  does  not  let  out  the  passages 
and  staircases  to  the  outer  door  but  only 
lets  to  the  tenants  the  right  of  ingress 
and  egress ;  .and  where  the  owner  retains 
the  control  over  the  staircases  and  passages 
to  the  outer  doors — ^that  is,  where  he  retains 
the  right  to  interfere,  and  to  turn  out 
trespassers  and  the  like — ^there  I  consider 
the  landlord  is  the  occupying  tenant  of  the 
house,  and  the  inmate,  whether  or  not  he 
has  i^e  exclusive  use  of  the  room,  is  a 
lodger.  That  is  one  extreme  case.  Again, 
where  the  landlord  lets  the  whole  of  the 
house  in  separate  apartments,  and  lets  out 
eadi  floor  separately  so  as  to  demise  the 
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passages,  reserving  simply  to  each  inmate 
of  the  upper  floors  a  right  of  ingress  and 
egress  over  the  lower  passages,  parting 
altogether  with  the  whole  legal  ownership, 
and  retaining  no  control  over  the  house, 
there  I  am  of  opinion  that  the  inmates  are 
occupying  tenants,  and  are  rateable  as  such. 
That  is  another  extreme  case.  There  are 
a  great  number  of  intermediate  cases 
which  I  can  deal  with  but  impei^fectly, 
and  only  as  they  arise. 

I  have  tried  in  vain  to  frame  an  exhaus* 
tive  definition.  Take  the  first  case  which 
we  have  to  decide.  Does  it  mak^  any 
difference  that  the  ixmiates  have  latch-keys 
to  the  outer  door,  and  also  keys  to  the 
inner  door!  Does  it  make  any  difference 
that  the  landlord  does  not  reside  himself, 
but  has  resident  servants  who  occupy  on 
his  behalf  part  of  the  house  1  Does  it 
make  any  difference  whether  or  not  the 
landlord  repairs  or  pays  rates  and  taxes  1 
In  all  these  cases  I  think  that  it  does  not, 
but  that  the  inmates  still  are  "  lodgers." 
On  the  other  hand,  suppose  the  land- 
lord does  not  demise  the  whole  of  the 
house,  but  demises  eveiything  that  can 
be  demised  with  the  exception  of  the 
passages  and  staircaM,  and  as  to  them 
gives  the  inmates  the  right  of  ingress  and 
egress,  but  exercLses  no  control,  and  does 
not  even  reside  there  or  interfere  in  any 
way ;  there  I  think  the  inmates  are  occu- 
pying tenants.  The  &ct  that  the  staircase 
and  passages  are  not  actually  demised  is  not 
sufficient  to  distinguish  them  from  occupy- 
ing tenants,  nor  does  thefiust  that  the  land* 
lord  repaired,  or  paid  the  rates  and  taxes, 
in  my  opinion,  make  any  diflference.  If  a 
landlord  repairs,  he  has  a  right  of  entry  at 
all  reasonable  times  of  the  year  to  rnake 
such  repairs.  I  have  given  these  iUustra- 
tions  for  the  purpose  of  aiding  those  who 
have  to  consider  these  matters,  and  I  think 
that  further  aid  may  be  obtained  by  a  con- 
sideration of  the  actual  cases  which  we  have 

to  decide. 

The  first  is  the  case  of  Bradley 
V.  Baylia.  [His  Lordship  read  the 
Special  Case.]  It  follows,  from  what  I 
have  already  said,  that  the  claimant  in 
this  case  is  a  lod^eir.  The  landlord  resides 
in  the  house  and  has  a  general  control 
over  it;  in  other  words,  the  claimant 
lives  with  him,  not  as  a  householder  who 


196 


aXTSEN'S  BENCH  DIVISION. 


[N.S. 


Bradley  v.  BayUiy  App, 

is  capable  of  being  rated,  but  as  a  mere 
lodger.  I  think,  therefore,  that  this  ap- 
peal ought  to  be  allowed. 

The  next  case  is  that  of  Morfee 
V.  Novis,  [His  Lordship  read  the 
Special  Case.]  The  landloni  here  occu- 
pied all  the  rest  of  the  house  except  the 
two  rooms  let  to  the  claimant,  who  had 
only  a  right  of  access.  The  mere  fact  that 
he  had  the  key  of  the  outer  door  does  not, 
in  my  opinion,  make  him  otherwise  than 
a  lodger ;  for  he  is  not  the  landlord  of  the 
house.  In  this  case,  also,  the  appeal  ought 
to  be  allowed. 

The  third  case  was  that  of  Kirby 
V,  Biffen.  [His  Lordship  read  the 
Special  Case.]  It  was  admitted  in  argu- 
ment that  the  passages  were  not  demised, 
and  that  the  tenants  had  a  right  of  ingress 
and  egress  only.  It  ther^ore  follows, 
fi-om  what  I  have  already  said,  that  this 
claimant  is  an  occupying  tenant.  The 
landlord  has  no  con^l  over  the  house; 
for  he  neither  lives  there  himself  nor. do 
his  servants,  and  he  does  not  render  any 
service  to  the  tenants.  The  whole  of  the 
house  is  let  out  in  the  usual  way — ^that  is, 
all  the  rooms  are  let  out,  with  a  right  of 
ingress  and  egress,  and  the  keys  are  in  the 
possession  of  the  tenants. 

It  seems  to  me  that  if  there  can  be  a 
case  at  all  in  which  part  of  a  house  can 
be  "separately  occupied  as  a  dwelling,'' 
this  is  the  one;  because  the  other  case 
which  I  put,  of  the  landlord  demising  the 
passages  and  staircases,  is  practically  un- 
known, and  here  it  is  admitted  that  they 
were  not  demised.  I  do  not  think  such  a 
thing  has  ever  occurred ;  at  all  events,  it 
is  not  the  usual  way  of  letting,  and  we 
cannot  suppose  that  the  Legislature  con- 
templated and  intended  only  to  include 
such  an  extreme  and  peculiar  case  as  that. 

It  appears  to  me  that  this  claimant 
was  entitled  to  be  put  on  the  householders' 
list,  and  this  appeal  ought,  therefore,  to 
be  dismissed. 

Baqgallay,  L.J.  (27).--In  each  of  the 
three  appeals  now  under  our  consideration 
we  have  to  determine  whether  the  respon- 
dent is  qualified  in  respect  of  his  occupation 
of  a  part  of  a  house,  within  a  borough  in 

(27)  This  was  a  written  jadgment. 


England,  to  vote  for  a  member  to  serve  in 
Parliament  for  that  borough. 

I  deem  it  unnecessary  to  refer  to  the 
facts  detailed  in  the  several  cases  stated 
by  the  Eevising  Barrister,  but  will  pro- 
ceed at  once  to  consider  the  statutory  pro- 
visions which  bear  upon  the  questionfl 
involved. 

Under  the  27th  section  of  the  Reform 
Act,  1832  (2  WilL  4.  c  45),  the  borough 
franchise  could  be  acquired  by  the  oocupa* 
tion,  as  owner  or  tenant  (under  certain 
conditions  as  to  value  and  rating),  of 
'^  any  house,  warehouse,  counting-house  or 
other  building  within  the  borough," 

The  question  as  to  what  constituted  a 
house  within  the  meaning  of  this  Act 
became  the  subject  of  numerous  judicial 
decisions,  more  or  less  conflicting,  all  of 
which  were  considered  and  reviewed  in 
the  case  of  Cook  v.  Hwnber  (3),  the 
effect  of  the  decision  in  which  was,  that, 
although  a  room  or  rooms  in  a  house 
might  constitute  a  "  house,"  so  as  to  satisfy 
the  statute,  it  was  essential,  in  order  that 
the  qualification  should  be  sufficient,  that 
there  should  be  an  actual  or  struotural 
severance  of  such  room  or  rooms  from  the 
other  portions  of  the  house.  Chief  Justice 
Erie,  in  the  course  of  his  judgment,  said, 
"  We  consider  that  the  qualification  £bu1s, 
because  the  subject  of  occupation  was  not 
a  house,  but  only  part  of  a  house,  without 
any  actual  severance  from  the  residue." 
But  in  Cook  v.  Hwmber  (3^,  as  was 
pointed  out  by  Mr,  Justice  w  lUes  in  the 
course  of  his  judgment  in  Thompson  v. 
Ward  (4),  to  which  I  shall  have  occasion 
to  refer  presently,  no  certain  rules  were 
laid  down  for  determining  what  amount 
of  severance  would  be  sufficient  to  support 
the  qualification. 

In  1867  the  statute  30  <&  31  Yict. 
c.  102  was  passed.  Two  borough  fran- 
chises were  conferred  by  this  statute.  By 
the  3rd  section  the  franchise  was  conferred 
upon  every  man  who  (having  qualified  in 
other  respects,  which  need  not  be  more 
particularly  alluded  to)  should  on  the 
last  day  of  July  in  any  year  be,  and 
should  during  the  whole  of  the  preceding 
twelve  calendar  months  have  been,  '*an 
inhabitant  occupier,  as  owner  or  tenant, 
of  any  dwelling-house  within  the  borough," 
and  should  during  the  time  of  such  oooa- 
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pfttion  have  been  xated  as  ^'an  ordinaiy 
occapier/'  in  respect  of  the  premises  so 
occupied  by  him,  to  all  rates  made  for  the 
xeli^  of  the  poor,  and  should  have  paid  a 
specified  proportion  of  such  rates ;  and  it 
was  further  provided  that  no  man  should, 
under  that  section,  be  entitled  to  be  regis- 
tered as  a  voter  by  reason  of  his  being  a 
joint  occupier  of  any  dwelling-house. 

By  the  4th  section  of  the  same  statute 
the  borough  franchise  was,  in  like  manner, 
conferred  upon  every  man  who,  *<as  a 
lodger,  should  have  occupied  in  the 
borough,  separately  and  as  sole  tenant^  for 
the  twelve  months  preceding  the  last  day 
of  July  in  any  year,  the  same  lodgings, 
such  lodgings  being  part  of  one  and  the 
same  dwelling-house."  By  the  61st  sec- 
tion it  was  enacted  that  the  term  ''  dwell- 
ing-house," as  used  in  the  Act,  should 
include  ''  any  part  of  a  house  occupied  as 
a  separate  dwelling,  and  separately  rated 
to  the  relief  of  the  poor." 

Now  it  appears  to  me  dear  that  it  was 
the  intention  of  the  Legislature  to  estab- 
lish a  distinction  between  two  qualifica- 
tLODS  necessary  to  confer  the  '*  occupation 
franchise  "  and  the  "  lodger  franchise,"  as 
the  two  franchises  are  conveniently,  though 
perhaps  not  very  accurately,  described,  in 
the  margin  of  the  authorised  editions  of 
the  statute.  Nor  is  there,  in  my  opinion, 
any  sufficient  reason  for  holding,  as  has 
been  suggested  in  argument,  that  the  two 
qualifications  might  overlap;  in  other 
words,  that  the  same  occupation  might 
supply  both  qualifications,  leaving  it  open 
to  the  occupier  to  assert  his  right  to 
either  or  both  of  the  franchises. 

It  appears  to  me  unreasonable  to  sup- 
pose that  it  should  have  been  intended  by 
the  Legislature  that  an  occupation  of  the 
same  nature  should  confer  the  '^  lodger 
franchise,"  if  the  part  of  the  house  occu- 
pied were  of  the  dear  annual  value  of  10^, 
and  should  confer  the  ''occupation  fran- 
chise "  if  it  were  of  less  value. 

To  acquire  the  occupation  franchise  by 
the  occupation  of  a  part  of  the  house,  it 
was  essential  that  the  part  of  the  house 
should  be  occupied  as  a  '*  separate  dwdl- 
ing ; "  that  it  should  be  separatdy  rated  to 
the  relief  of  the  poor ;  and  that  the  occupier 
should  occupy  *'  as  owner  or  tenant )  "  but 
there  was  no  condition  as  to  annual  value, 
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To  acquire  the  lodger  franchise  by  the 
occupation  of  part  of  a  house,  it  was 
essential  that  the  part  of  the  house  should 
be  occupied  as  a  ''lodging;"  that  it 
should  be  of  a  dear  yearly  value  of 
10^. ;  that  the  occupier  should  occupy  as 
"lodger;"  and  that  he  should  occupy 
"  separately  and  as  sole  tenant ; "  but  there 
was  no  condition  as  to  the  part  of  the 
house  so  occupied  being  rated. 

With  respect  to  the  necessity  of  the 
occupier  occupying  as  "  owner  or  tenant," 
it  should  be  borne  in  mind  that  this  was 
required  by  the  Act  of  1832,  and  that  in 
several  cases  the  occupying  lodger  was  not 
recognised  as  a  tenant  witibin  &e  meaning 
of  the  Act,  though  he  was  doubtless  a 
tenant  in  tiie  ordinary  acceptation  of  the 
word ;  as,  for  instance,  in  PiUa  v.  SmedJUy 
(20),  where  the  claimant  was  hdd  not  to 
occupy  as  tenant  because  he  had  not  the 
key  of  the  outer  door,  and  the  landlord 
resided  on  the  premises;  and  in  Wanseff 
V.  PerlcwM  (22),  where  he  was  hdd  to  be  a 
lodger,  and  not  a  tenant  within  the  mean- 
ing of  the  Act,  because  the  landlord  re- 
mained in  possession  of  the  rest  of  the 
house. 

On  the  other  hand,  in  Seors  v.  HuggeU 
(21)  the  claimant  was  hdd  qualified  as  a 
tenant  because  he  had  the  key  of  the 
outer  door.  It  must  also  be  borne  in 
mind  that  the  Act  of  1867,  though  it  for 
the  first  time  introduced  the  lodger  fran- 
chise, did  not  contain  any  definition  either 
of  the  word  "lodger"  or  of  the  word 
"lodgings."  It,  however,  recognised  the 
lodger  as  a  tenant,  for  it  required,  as  I 
have  already  mentioned,  that  he  should 
occupy  as  the  sole  tenant  of  the  lodgings. 

Having  regard  to  these  several  consider- 
ations, I  am  (^  opinion  that  the  Legidature 
used  the  words  "  lodger  "  and  "  lodginfis  " 
in  their  ordinarily  accepted  sense,  as  illus- 
trated in  the  sevmil  cases  to  which  I  have 
alluded,  and  in  other  cases  of  a  similar 
character,  amongst  which  I  would  partica- 
larly  inc^'ide  SUMnper  v.  The  Oveneers  of 
SwtdAri^na  (12) ;  and  I  am  further  of  opi- 
mon  tnat  section  3  of  the  Act  of  1867  must 
be  treated  as  having  reference  to  an  occu- 
pying tenant  other  uian  a  lodger. 

Shortly  after  the  passing  of  the  Act  of 
1867,  questions  arose  as  to  the  construction 
to  be  put  upon  the  words  "part  of  a  house 
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oocupied  as  a  separate  dweUing."  Several 
cases,  and  notably  that  of  Thompson  ▼. 
Ward  (4)  and  JEUia  v.  Burch  (5),  were 
brought  under  the  consideration  of  the 
Court  of  Common  Pleas,  as  the  Court  of 
Appeal  in  registration  matters.  The  facts 
of  these  cases  may  be  concisely  stated  as 
follows,  and  it  is,  in  my  opinion,  important 
to  bear  them  in  mind:  The  claimant  in 
Thompson  v.  Ward  (4)  oocupied  one  room 
in  a  house  consisting  of  nine  rooms;  the 
landlord  did  not  reside  upon  the  premises, 
and  the  other  rooms  were  occupied  by  other 
tenants.  The  claimant  had  the  ezdusiTe 
use  of  the  room  occupied  by  him,  and  the 
passages,  staircase  and  other  conveniences 
were  common  to  him  and  all  the  other 
tenants.  There  was  one  outer  or  street  door 
to  the  passage,  which  was  never  dosed,  and 
which  was  without  lock  or  bolt.  In  EIUs 
V.  Burch  {b)  the  claimant  oocupied  two 
rooms  on  dirorent  floors.  The  outer  door 
was  fiaustened  with  an  ordinary  lock  and 
bolt,  and  was  usually  dosed  at  night  by  one 
or  other  of  the  tenants ;  in  other  respects, 
the  details  were  substantially  the  same  as 
in  Thompson  v.  Ward  (4).  In  eadi  case  the 
part  of  the  house  in  the  occupation  of  the 
claimant  was  separatdy  rated  to  the  relief 
of  the  poor,  and  the  Revising  Barrister 
in  each  case  was  of  opixiion  that  the  pre- 
mises occupied  by  the  claimant  were  not 
"  dwelling-houses "  within  the  meaning  of 
the  Act  of  1867,  and  disallowed  the  dcom. 
Upon  appeal  to  the  Court  of  Common 
Pleas,  the  Judges  were  equally  divided  in 
opinion,  and  the  decisions  of  the  Barristers 
were  consequently  affirmed;  the  appeals 
were  argued  and  disposed  of  together. 

In  the  course  of  his  judgment  Mr.  Jus- 
tice Willes  expressed  the  opinion  that  it 
was  not  intended  by  the  Act  of  1867  that 
a  man  should  have  a  vote  as  the  occupier 
of  a  ''dwelling-house"  which  would  not 
have  been  a  ''  house  "  within  the  meaning 
of  tiie  Act  of  1832 ;  and  taking  Cook  v. 
Humber  (3)  as  his  guide,  he  held  that,  by 
the  use  o£  the  words  "  a  part  of  a  house 
occupied  as  a  separate  dwelling,''  the  Legis- 
lature meant  something  whidi  could  pro- 
perly be  called  a  dwelling-house,  and  which 
was  structurally,  or  at  least  practically 
separated  from  the  rest  of  the  dwelling  of 
which  it  formed  part ;  and  inasmuch  as  in 
neitlKP  of  the  oases  then  under  appeal  was 


there  any  such  structural  or  practical  b&vw 
ance,  he  was  of  opinion  that  the  claimants 
were  not  entitled  to  vote.  Mr.  Justice 
Brett  was  of  opinion  that,  notwithstanding 
the  ezdusive  use  by  each  of  the  claimants 
of  a  part  of  the  house,  the  joint  use  by 
them  with  the  other  tenants  of  the  passages, 
staircases  and  other  conveniences  prevented 
the  exdusive  use  of  the  part  being  an 
occupation  of  that  part  as  a  separate  dwell- 
ing ;  and  in  tins  opinion  Mr.  Justice  WiUes 
apparently  concurred,  though  he  rested  bis 
decision  upon  the  grounds  already  men- 
tioned. The  Chief  Justice  Bovill  and  Mr. 
Justice  Keating  were  of  opinion  that  the 
language  of  section  61  was  enacted  for  the 
purpose  of  getting  rid  of  the  difficulties 
which  had  arisen  out  of  the  decision  in 
Cook  V.  Hwmber  (3)  and  that  in  HenreUe  v. 
Booth  (28),  which  was  supposed  to  conflict, 
but  in  my  opinion  did  not  conflict,  with  Cook 
V.  Hwniber  (3),  and  of  avoiding  for  the 
future  the  determination  of  the  question  in 
any  particular  case,  whether  ''  a  part  of  a 
house  "  should  be  treated  aJs ''  a  house."  It 
would  appear  that  the  words  ''  oocupied  as 
a  separate  dwelling  "  were  regarded  by  the 
learned  Judges  (whose  ezprened  opinion  I 
am  now  considering)  as  amounting  to  no 
more  than  requiring  that  the  occupation 
as  a  dwelling  should  be  separate  as  distin- 
guished from  joint,  or,  as  intimated  by 
Mr.  Justice  Keating,  as  repeating  the  pro- 
vision at  the  end  of  section  3,  that  no  man 
should,  under  that  section,  be  entitled  to  be 
registered  as  a  voter  by  reason  of  being  a 
joint  occupier  of  any  dwelling-house. 

Where  so  many  varying  opinions  were 
expressed,  it  may  perhaps  be  permitted  to 
me  to  say  that  I  regard  the  occupation  in 
both  the  two  cases  to  have  been  an  occu- 
pation as  tenant  of  a  part  of  a  house  sepa- 
ratdy rated  to  the  poor-rate,  but  not  occu- 
pied as  a  separate  dwdling,  and  therefore 
not  sufficient  to  confer  the  right  of  voting 
upon  the  occupier.  This  was  apparently 
the  view  taken  by  Mr.  Justice  Brett. 

The  case  of  Boon  v.  Howard  (6)  came 
before  the  Court  of  Common  Fleas  shortly 
after  Thompson  v.  Ward  (4)  and  EUis  v. 
Burch  (5).  In  it  the  Judges  were  again 
equally  divided  in  opinion  as  to  the  inter- 
pretation to  be  given  to  the  words  "  ocou- 

(28)  15  Com.  B.  Rep.  N.8.  500;  33  Law  J« 
Bep.  C.P.  61i 


Vol.  61.] 

Bradley  y.  BajfUi,  App, 

pied  as  a  senArate  dweUingi"  Mr.  Justice 
Keating  and  Mr.  Justice  DcmLman  adopting 
the  views  expressed  by  Chief  Justice  Bovill 
and  Mr.  Justice  Keating  in  Thompwn  v. 
Ward  (4)  and  EUxb  v.  Burck  (5),  while 
Mr.  Baron  Hnddleston  concurred  with  Mr. 
Justice  Brett  in  adopting  the  views  ex- 
pressed by  the  latter  in  the  same  cases.  A 
question  also  arose  in  this  case  as  to  the 
rating  of  the  premises  which  were  the 
subject  of  occupation  \  and  upon  this  ques- 
tion also  the  learned  Judges  were  di^ed 
in  opinion. 

In  this  state  of  judicial  opinion,  the 
statute  41  t,  42  Vict.  c.  26  was  passed  in 
1878.  Bj  section  5,  sub-section  2,  of  the 
statute  it  was  enacted  that  for  the  purposes 
of  the  Act  of  1867,  the  term  "  dwelling- 
house  "  should  include  any  part  of  a  house 
where  that  part  is  separately  occupied  as 
a  dwelling ;  and  by  sub-section  4,  that  this 
interpretation  of  dwelling-house  should  be 
^'in  substitution  for  the  iuterpretation 
thereof  contained  in  section  61  of  the  Re- 
presentation of  the  People  Act,  1867,  but 
not  so  as  to  affect  any  of  the  other  provi- 
sions of  the  said  Act  relating  to  ratmg  \ " 
and  it  was  also  enacted  (sub-action  3)  uiat 
for  the  puiposes  of  any  of  the  Acts  referred 
to  in  that  section  (amongst  which  were 
included  the  Act  of  1832),  where  an  occu- 
pier was  entitled  to  the  sole  and  exclusive 
useof  any  part  of  a  house,  that  part  should 
not  be  deemed  to  be  occupied  othei'wiae 
than  separately,  by  reason  only  that  the 
occupier  was  entitled  to  the  joint  use  of 
some  other  part.  We  have  to  consider  the 
e&ct  which  these  provisions  have  upon 
those  previously  in  force.  The  same  sec- 
tion (sub-section  2)  also  contains  a  refer- 
ence to  lodgings,  to  which  it  is  not  neces- 
sary for  me  more  particularly  to  aUude 
than  to  say  that  the  statute  evidently 
intended  to  keep  up  the  distinction  between 
the  occupation  franchise  and  the  lodger 
franchise. 

In  deUvering  judgment  in  the  several 
oases  in  respect  of  wMch  these  appeals  now 
before  us  have  been  brought,  Mr.  Justice 
Denman  is  reported  to  have  said  that  he 
could  not  doubt  that  the  object  of  the 
Legislature  in  passing  the  Act  of  1878  was 
not  to  confer  a  newfi^ancluse  or  enlarge  the 
definition  of  a  ''dwelling-house,"  but  to 
decide  that  for  the  future  the  view  take^ 
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by  Mr.  Justice  Keating  and  himself  of  the 
meaning  under  the  Act  of  1867  of  the  word 
''dwellmg-house"  was  the  view  which  the 
Legislature  intended  should  be  adopted,  or, 
as  he  further  expressed  his  meaning,  that 
the  expression  '^  separately  occupied  "  was 
not  to  imply  the  occupation  of  everything 
exclusively,  but  that  it  was  sufficient  if  that 
part  of  the  occupation  which  was  relied  on 
as  giving  the  franchise  was  separately  occu- 
pied as  a  dwelling,  whatever  joint  occupation 
there  might  be  of  the  staircase,  wash-house 
and  other  conveniences ;  and  in  the  view  so 
expressed  by  Mr.  Justice  Denman,  Mr. 
Justice  Bowen  expressed  his  concurrence. 
Whether  such  views  are  in  accordance  with 
the  true  interpretation  of  the  statute  is 
now  what  we  have  to  determine. 

Omitting  the  reference  to  rating,  the 
change  in  the  language  interpreting  the 
term  '' dwelling-houfle "  is  very  slight. 
Under  the  Act  of  1867  it  is  to  include 
''any  part  of  a  house  occupied  as  a  s^iarate 
dwellmg;"  under  the  Act  of  1878,  "any 
part  of  a  house  separately  occupied  as  a 
dwelling."  Is  there  any  difference  in  mean- 
ing between  the  expressions  "occupied  as  a 
separate  dwelling "  and  "  separately  occu- 
pied as  a  dwelling  " )  If  this  change  in  the 
definition  of  what  the  term  "dwelling- 
house  "  is  to  include  had  been  merely  in- 
tended to  remove  a  doubt  which  had  arisen 
from  judicial  decisions  as  to  a  previous 
definition,  we  should  expect  to  find  some 
direct  intimation  in  the  statute  that  such 
was  the  intention  of  the  L^slature ;  but 
no  such  intiaiation  is  to  be  found.  Again, 
had  there  been  any  such  intention  we 
should  hardly  have  found  such  an  apparent 
identity  of  meaning  in  the  two  definitions. 
The  ixiiference  which  I  draw  from  the  lan- 
guage of  the  later  statue  is,  that  it  was  not 
the  intention  of  the  Legislature  to  explain 
the  definition  given  in  section  61,  but  to 
enlarge  it,  so  as  to  make  it  include  the 
meaning  which  the  Chief  Justice  and  Mr. 
Justice  Keating  had  attributed  to  that  de- 
finition in  ThomfiQfa  v.  Ward  (4) ;  and  I 
think  that  such  is  its  true  effect,  though  I 
regret  that  the  intention  was  not  expressed 
in  more  dear  language.  Under  the  former 
definition,  the  si^ject  of  occupation  was  to 
be  occupied  as  a  separate  dwelling — in  other 
words,  it  was  to  nave  all  the  incidents  of  a 
separate  dwelling,  all  the  nnoemniy  con^e- 
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nienoes,  indading  access  to  the  street.  Sach 
incidents  would  be  wanting  if  these  conve- 
niences were  enjoyed  only  in  common  with 
others;  but  if,  under  the  new  definition, 
there  is  a  separate  occupation  of  the  subject- 
matter  of  occupation — that  is,  of  the  room  or 
rooms  occupied — and  if  such  subject-matter 
is  so  occupied  as  a  dwelling,  the  terms  of 
the  definition  are,  as  it  appears  to  me,  satis- 
fied, even  though  some  of  the  incidents  of 
a  dwelling  may  be  enjoyed  in  common  with 
others.  And  this  view  of  the  interpreta- 
tion of  the  definition  given  in  sub-section 
2  of  section  5  of  the  Act  of  1878  is  sup- 
ported by  the  provision  in  sub-section  3  of 
the  same  section,  that  where  an  occupier 
is  entitled  to  the  sole  and  exclusive  use  of 
any  part  of  a  house,  that  part  shall  not  be 
deemed  to  be  occupied  otherwise  than  sepa- 
rately, by.  reason  only  that  the  occupier 
is  entitled  to  the  joint  use  of  some  other 
part. 

To  this  extent  I  assent  to  the  conclusion 
at  which  Mr.  Justice  Denman  and  Mr. 
Justice  Bowen  have  arrived  as  to  the 
practical  effect  of  the  statute  of  1878 ;  and 
I  am  of  opinion  that  in  each  of  the  three 
cases  now  under  consideration,  there  was 
an  occupation  of  a  part  of  a  house,  and 
that  such  part  was  separately  occupied  as 
a  dwelling.  But  we  have  further  to  con- 
sider the  character  of  the  occupation.  Was 
the  occupation  of  each  claimant  that  of  a 
lodger  or  of  a  tenant,  within  the  true 
meaning  of  section  3  of  the  Act  of  1867  % 
If  his  occupation  was  as  a  lodger,  then, 
for  the  reasons  I  have  already  assigned,  he 
is  not  entitled  to  the  franchise  as  an  occu- 
pying tenant,  in  which  character  the  several 
claims  have  been  made.  But  how  are  we  to 
determine  whether  an  occupier  is  a  lodger 
or  not?  In  my  opinion  each  case  must 
depend  upon  its  particular  circumstances ; 
and  it  is  impossible  to  do  more  than  to 
lav  down  certain  gmeral  roles  for  guidance, 
which  must  be  applied  by  those  upon  whom 
the  duty  devolves.  I  can  suggest  no  better 
rules  than  those  which  the  Master  of  the 
Bolls  has  mentioned.  Adopting  them,  and 
having  regard  to  the  decisions  to  which  I 
have  raferred,  and  in  which  the  distinction 
has  been  drawn  between  a  lodger  and  a 
tenant  who  is  not  a  lodger,  I  am  of  opinion, 
though  I  cannot  say  that  I  express  a  veiy 
confident  opijuoiii   under    oirciuiifltaiioeB 


which  afford  so  much  room  for  doubt,  that 
the  claimant  in  each  of  the  first  two  cases 
(Bradley  in  the  one  case  and  Morfee  in 
the  other)  occupied  the  room  or  rooms 
which  were  in  fact  occupied  by  him  in  the 
character  of  a  lodger,  and  not  in  that  of  a 
tenant  other  than  a  lodger,  and  that  conse- 
quently in  neither  case  was  the  occupation 
franchise  acquired. 

But  as  regards  the  claimant  in  the  third 
case — Kirhy  v.  Biffen — ^it  appears  to  me 
that  his  occupation  is  that  of  an  occupying 
tenant  under  section  3.  It  remains* 
however,  to  be  considered  whether  the 
part  of  a  house  so  occupied  by  him  was 
separately  rated  to  the  relief  of  the  poor, 
so  as  to  satisfy  the  condition  to  that  effect 
required  by  the  statutes.  During  the  argu- 
ment on  this  case  I  felt  considerable  doubt 
upon  the  subject.  Such  doubts  were,  to 
some  extent,  founded  upon  the  provisions 
of  section  7  of  the  Act  of  1867,  but  upon 
further  consideration  of  that  section,  and 
having  regard  to  section  19  of  the  Poor 
Bate  Assessment  and  Collection  Act, 
1869  (32  <k  33  Yict.  c.  41),  and  section 
14  of  the  already-mentioned  Act  of  1878, 
I  am  of  opinion  that,  so  &r  as  the  qualifi- 
cation of  the  claimant  to  vote  as  an  occu- 
pying tenant  is  dependent  upon  the  pre- 
mises occupied  by  him  being  separately 
rated  to  the  relief  of  the  poor,  he  is  entitled 
to  the  franchise.  The  combined  effect  of 
the  two  last-mentioned  sections  is,  in  my 
opinion,  to  make  the  provisions  of  previous 
statutes  as  to  rating  practically  inopera- 
tive, so  far  as  they  i^ect  the  qualification 
necessary  to  entitle  an  occupying  tenant  to 
the  borough  franchise.  The  claimant  need 
not  be  actually  separately  rated ;  it  is  suffi- 
cient if  the  landlord  is  rated ;  but  under  the 
statutes  referred  to,  he  is  to  be  considered 
as  if  he  was  separately  rated,  so  far  as  his 
right  to  the  franchise  is  concerned.  I  have 
already  stated  that  he  is,  in  my  opinion, 
entitled  to  the  franchise,  so  far  as  the 
nature  and  character  of  his  occupation  are 
concerned ;  and  I  am  consequently  of  opi- 
nion that  his  name  has  been  properly  placed 
upon  the  list  of  voters. 

Brbtt,  L.J. — It  seems  to  me  that  no* 
thing  coidd  be  more  difficult  to  construe,  or 
more  involved,  than  these  statutss;  and 
the  difficulty  has  arisen  from  the  fact  of  an 


Vol.  sl] 

Bradley  v.  Bayluj  App. 

Act  of  Parliament  saying  that  things  are 
what  things  are  not.  The  question  here, 
which  arises  with  reference  to  the  borough 
franchise,  is  whether  certain  persons  are 
entitled  to  be  put  upon  the  register  as 
householders  or  whether  they  ought  to 
have  been  put  upon  it  as  lodgers.  On  one 
side  it  was  said  that  none  c^  these  claim  < 
ants  were  householders  within  the  mean- 
ing of  the  statute;  and  that  if  any  of  them 
were,  those  persons  were  not  rated,  rateable, 
or  to  be  deemed  to  be  rated ;  and  that, 
even  if  they  were  householders,  they  ought 
not  to  be  put  upontheregister.  On  the  other 
side  it  was  said  that  they  were  all  house- 
holders, but  that,  even  though  they  were 
lodgers,  they  were  nevertheless  house- 
holders. This  point,  expressed  in  other 
w<Mxis,  was  that  some  of  these  franchises 
overlap  each  other.  The  majority  of  Judges 
in  two  cases  have  held  that  a  house  under 
the  Reform  Act,  1832  (2  Will.  4.  c.  45), 
and  a  dwelling-house  under  30  &  31  Vict, 
c  102,  did,  as  it  were,  overlap  each  other, 
BO  that  a  man  might  be  the  occupier  of  a 
house  which  would  give  him  a  vote  under 
the  statute  of  William,  and  at  the  same 
time  might  be  the  occupier  of  a  dwelling- 
house  which  would  give  him  a  vote  under 
the  statute  of  Victoria.  No  doubt  that  to 
a  certain  extent  is  true.  If  the  house  is  of 
a  greater  value  than  10/.,  then,  if  the  person 
is  an  inhabitant  occupier  of  it,  that  would 
give  him  a  vote  under  the  statute  of 
William,  but  it  would  not  take  away  his 
right  to  a  vote  under  the  statute  of 
Victoria,  in  respect  of  the  same  house  and 
for  the  same  occupation. 

The  question  arose  in  Townshend  v. 
The  Overseers  of  St.  Marylehane  (29)  and 
Bendle  v.  Watson  (30),  where  the  majority 
of  the  Court  held  that  if  a  man  claun  as 
for  a  dwelling-house,  and  it  was  found  that 
for  some  reason  or  other  his  occupation 
wbuld  not  give  him  a  vote  under  the 
statute  of  Victoria,  he  might  shew  that  he 
occupied  a  house  that  gave  him  a  vote 
under  the  statute  of  William.  I  dissented 
from  that  view  because  I  thought  that  the 
descriptions  in  the  two  statutes  were  to  be 
taken  to  be  descriptions  of  separate  rights, 

(29)  41  Law  J.  Rep.  C.P.  26 ;  Law  Bep.  7 
C.P.  l48. 

(30)  41  Law  J.  Rep.  C.P.  15;  Law  Rep.  7 
C.P.  168. 
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and  that  a  person  who  could  not  support 
his  claim  under  one  of  those  descriptions 
ought  not  to  be  allowed  to  qualify  himself 
by  shewing  that  he  occupied  under  the  other 
description.  I  am  of  the  same  opinion 
still ;  not  that  if  the  case  came  before  the 
Court  of  Appeal  I  should  feel  bound  to 
overrule  it,  after  it  has  lasted  so  long, 
but,  except  in  that  particular  case,  it  is  im- 
possible to  say  that  any  of  these  franchises 
overlap  each  other.  That  view  seems  to 
me  to  answer  the  proposition  that  people 
can  be  lodgekiEi  and  also  householdei*s  in 
respect  of  the  same  subject-matter  of  oc- 
cupation. The  franchises  given  to  lodgers 
and  to  householders  are  two  separate  and 
distinct  qualifications. 

The  question  still  remains  whether  the 
claimants  here  are  householders.  I  will 
first  eliminate  the  cases  which  are  not 
within  the  statute  of  Victoria.  Where 
there  ia  a  structural  separation  of  the 
premises,  as  in  the  case  of  chambers  in 
the  Inns  of  Court  or  of  flats  in  Victoria 
Street,  these  were  held  to  be  sepai^te 
houses  under  the  statute  of  William  and 
before  30  &  31  Vict,  c  102.  Section  3 
of  this  latter  statute  gives  the  franchise 
to  any  man  who  for  the  stipulated  period 
has  been  an  inhabitant  occupier  of  a 
dwelling-house.  Two  matters  are  there 
enunciated  —  the  thing  to  be  occupied 
(that  is,  a  dwelling-house)  and  the  mode  in 
which  it  is  to  be  occupied  (that  is,  as  an 
inhabitant  **  occupier  " — a  term  which  has 
a  legal  signification).  Then  the  section 
imposes  certain  other  conditions — that  the 
claimant  has  during  the  time  of  occupation 
been  rated  as  an  ordinary  occupier,  and 
that  he  has  paid  the  rate. 

The  first  question  with  regard  to  these 
claimants  depends  on  what  is  the  thing 
they  occupy.  Whether  they  have  satisfied 
that  condition  or  not  must  be  decided — 
that  is,  both  the  thing  to  be  occupied  and 
the  mode  of  occupation  must  be  determined 
before  the  question  of  rating  can  be  entered 
into ;  for  if  a  man  occupies  as  a  lodger, 
and  his  mode  of  occupation  is  that  of  a 
lodger,  he  cannot  be  rated.  So  that  the 
question  whether  he  is  a  lodger  or  a  house- 
holder must  therefore  be  first  decided. 
Under  section  3  of  the  Act  of  1867,  the 
claimant  must  have  occupied  a  dwelling- 
house.    If  the  matter  had  rested  thde^  no 
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difficulty  oould  have  arisen,  because  it 
would  have  been  impoasible  to  say  that  a 
man  who  occupies  two  rooms  in  a  house 
occupies  the  whole  of  the  hoase;  or,  in 
other  words,  that  two  rooms  in  a  house  ara 
a  house.  That  would  be  absurd.  In  the 
case  of  things — such  as  chambers  in  the 
Inns  of  Court  or  flats — which  although 
built  in  a  particular  way,  are  built  as 
houses,  they  would  have  been  houses ;  but 
rooms  in  a  house  which  is  built  as  a  house 
would  not  have  been  "  a  house."  The 
only  difficulty,  therefore,  with  regard  to 
chambers  or  flats  was  the  fact  of  their 
being  built  with  what  I  will  call  an  inside 
staircase.  There  could  not  have  been  any 
difficulty,  in  the  case  of  the  Victoria  Street 
flats,  if  they  had  been  built  as  Swiss  houses 
are  built — with  staircases  outside,  running 
up  the  outside  wall — for  then  they  would 
have  been  each  built  as  a  separate  house, 
perfectly  horizontal,  and  would  not  have 
wanted  any  communication  at  all  with  the 
other  flats.  Where,  however,  the  staircases 
were  built  inside  under  the  same  roof,  a 
difficulty  was  presented ;  but  when  it  came 
to  be  considered  that  these  staiix^ses  were 
built  only  for  the  purpose  of  affi:>rding  in- 
gress and  egress  it  became  immaterial  whe- 
ther they  were  built  inside  or  out,  for  the 
houses  were  really  built  as  separate  houses. 
Section  61,  however,  firat  raised  a  difficulty 
as  to  the  meaning  of  the  term  *^  dwelling- 
house,''  but  it  is  not  necessary  to  consider 
it  because  the  section  has  been  repealed. 
Section  5  of  the  Act  of  1878  replaces  that 
section  and  enacts  that  a  dwelling-house 
shall  include  any  part  of  a  house  where 
that  part  is  separately  occupied  as  a  dwell- 
ing ;  and  then  there  is  this  further  com- 
plication, that  where  the  occupier  is  entitled 
to  the  sole  and  separate  use  of  any  part  of 
a  house,  that  part  is  not  to  be  deemed  to 
be  occupied  otherwise  than  separately,  by 
reason  only  that  the  occupier  is  entitled  to 
the  joint  use  of  some  other  part.  With 
regard  to  the  first  part,  it  is  that  a  dwell- 
ing-house shall  include  any  part  of  a  house 
where  that  part  is  separately  occupied; 
but  it  shall  not  be  prevented  from  being 
separately  occupied  as  a  dwelling  because 
the  occupier  is  entitled  to  the  joint  use  of 
some  other  part.  Every  other  considera- 
tion which  is  to  determine  whether  a 
bouse  18  occupied  as  a  dwelling  or  not 
remaixuias  before. 


It  seems  to  me  clear  that  the  latter  part 
of  the  section  was  intended  to  meet  the 
question  of  what  is  called  "  structural  seve- 
rance;"  but  there  still  remains  in  every  case 
the  question  whether  that  part  of  a  house 
which  the  claimant  occupies  is-  separately 
occupied  as  a  dwelling-house.  Suppose  a 
person  occupies  two  rooms  which  are  not  on 
the  same  floor,  or  which  are  separated  by 
a  staircase,  which  is  a  common  staircase, 
and  he  lives  in  the  one  room  but  sleeps  in 
the  other,  such  a  case  would  to  my  mind 
raise  some  difficulty  as  to  the  nature  of  his 
occupation.  It  could  not  be  said  that  he 
dwelt  either  in  the  sitting-room  or  in  the 
bedroom  ;  they  would  be  occupied  jointly 
by  him.  The  same  difficulty  would  arise 
in  the  case  of  a  person  who  sleeps  in  a 
room  on  one  side  of  the  street,  but  lives 
during  the  day  in  a  room  on  the  other. 
Such  difficulties  as  these  seem  to  me  still 
to  remain  in  some  of  the  cases  which  have 
been  put  into  a  schedule  in  one  of  these 
cases  by  one  of  the  Revising  Barristers. 

It  is  a  well-understood  rule  that  such 
cases  should  not  be  put  into  the  schedule 
unless  they  are  sinular  to  the  principal 
case,  and  that  the  Divisional  Court  or  the 
Court  of  Appeal  ought  not  to  be  asked  to 
distinguish  them.  The  cases  must  be 
assumed  to  be  similar ;  and  there  can  be 
no  decision  as  regai*ds  this  point,  so  that 
it  must  be  left  open. 

If,  then,  the  inhabitant  occupier  of  part 
of  a  house  occupies  that  part  separately  as 
a  dwelling,  although  he  uses  another  part 
of  the  same  house  in  common  with  others, 
he  must  be  considered  to  be  a  person  oc- 
cupying a  separate  dwelling. 

Then  there  is  section  4  of  the  Act  of 
1867  which  gives  the  lodger  franchise,  but 
that  section  does  not  seem  to  be  explained 
by  section  5  of  the  Act  of  1878,  in 
which  a  new  term  is  introduced — "  apart- 
ment," whether  furnished  or  not.  The 
meaning  of  the  term  "lodger"  is  therefore 
still  left  to  be  considered.  Although,  in 
ordinary  parlance,  a  lodging  and  a  house 
must  be  different  things,  yet  the  moment 
the  Legislature  says  that  part  of  a  house 
shall  be  a  house — which  in  truth  it  can- 
not be— it  is  possible  that  the  same  thing 
may  be  occupied  by  a  person  who  is  a 
householder,  as  a  lodger.  A  room  is  the 
thing  which  he  occupies,  and  aooording  to 
these  definitions  he  may  occupy  it  as  a 
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hoiueholder  or  as  a  lodger.  The  thing 
oocapied,  therefore,  may  be  the  same — 
namely,  a  room — and  the  mode  of  occupa- 
tion ^en  determines  the  qualification. 
Now  what  is  the  dififerenoe  as  to  the  mode 
of  occupying  a  room  as  a  lodger  and  oc- 
cupying it  as  a  householder  ?  In  order  to 
occupy  a  room  as  a  lodger,  a  man  must 
lodge  in  a  house  which  belongs  to  another. 
There  cannot  be  an  exhaustive  statement 
as  to  what  constitutes  a  lodger.  The 
matter  was  considered  in  three  cases — 
PiUa  V.  Smadley  (20),  Score  v.  Huggett 
(21),  Wansey  v.  Perkins  (22) — where  the 
oistijiction  was  made  to  turn  upon  the 
ownership  of  the  key  of  the  outer  door. 
In  one  case,  where  the  owner  of  the  house 
had  the  key  of  the  outer  door,  and  resided 
in  the  house,  it  was  held  that  the  person 
who  occupied  the  rooms  in  that  house  was 
a  mere  lodger.  In  another  of  these  cases, 
where  the  owner  let  part  of  the  house, 
neither  reserving  any  actual  control  over 
it  nor  keeping  the  key  of  the  outer  door, 
it  was  held  that  the  occupier  of  part  of 
that  house  was  a  householder.  In  the 
third  case,  where  both  the  owner  and  the 
occupier  had  keys  of  the  outer  door,  it  was 
held  that  the  occupier  was  a  mere  lodger. 

The  distinction  pointed  out  in  those 
cases  will  remain  as  a  very  good  guide  if 
the  fact  that  the  owner  reserves  control 
over  the  house  is  taken  into  consideration. 
Where  the  owner  of  the  house,  therefore, 
reserves  to  himself  control  over  part  of  it, 
as  he  does  if  he  resides  in  part  of  it  and 
uses  the  passages  and  staircases,  or  if  he 
does  not  reside  in  it,  but  by  his  servants 
performs  any  duty  in  the  house  or  under- 
takes a  certain  control  over  it, — then  as  long 
as  he  does  that  any  person  who  occupies  a 
part  of  the  house  may  be  properly  said  to 
be  a  lodger  with  him. 

Again,  if  the  owner  has  given  up  actual 
occupation  of  the  house  to  other  persons, 
and  does  not  reserve  to  himself  control 
over  any  part  of  it,  these  persons  may, 
within  the  meaning  of  the  statute,  and  pro- 
vided other  conditions  are  fulfilled,  be  said 
to  occupy  a  dwelling-house.  Suppose  a 
man  remains  in  the  house  but  lets  off  two 
rooms,  the  person  to  whom  he  gives  the 
exclusive  use  thereof  is  a  lodger.  If  he 
lets  the  next  two  rooms,  then  he  will  have 
two  lodgers.  But  if  he  lets  off  the  remain- 
ing two  roomS|  and  leaves  the  house  pre- 
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serving  no  actual  control  over  it,  either  by 
himself  or  by  his  servants,  those  persons 
who  were  lodgers  will  by  that  fact  become 
householders.  Suppose,  again,  that  one  of 
those  persons  leaves  the  house  during  the 
qualifying  year,  and  the  owner  thereupon 
resumes  the  control  over  the  unlet  part, 
then  immediately,  by  this  act,  the  other 
persons  who  were  householders  become 
lodgers  again.  That,  howevei*  absurd  it 
may  seem,  would  appear  to  be  the  effect  of 
these  statutes.  It  will  be  necessary,  there- 
fore, for  Revising  Barristers  to  see  whether 
the  whole  house  has  been  occupied  during 
the  whole  of  the  qualifying  year  under 
conditions  that  make  Uie  persons  who 
occupy  them  householders;  for  if  the 
owner  during  a  part  of  the  year  has  had  a 
control  over  part  of  the  house,  then  none 
of  those  persons  have  been  householders 
for  the  qualifying  period  of  one  year. 

In  one  case  before  the  Court,  the  whole 
of  the  house  has  been  let  during  the  whole 
of  the  time,  and  the  only  part  which  has 
not  been  demised  at  all  is  the  staircase, 
which  therefore  remains  in  the  landlord, 
and  Lb  the  only  thing  which  he  has  reserved 
to  himself,  from  the  fact  that  he  has  not 
demised  it.  He  has  gone  away  and  given 
up  actual  control  over  the  house.  The  occu- 
piers must  therefore  be  held  to  be  house- 
holders and  inhabitant  occupiers  of  a 
dwelling-house  within  the  meaning  of  the 
statutes. 

In  the  other  cases,  where  the  owner  or 
intermediate  tenant  of  the  whole  house 
(who  is  the  same  as  the  owner  for  this 
purpose)  reserved  to  himself  the  control 
over  a  part  of  the  house,  the  persons  who 
occupy  the  other  parts  of  that  house  are 
lodgers;  and  inasmuch  as  the  value  is 
insufiicient,  they  cannot  claim  to  be  put 
upon  the  roister  at  all. 

The  question  of  rating,  which  arises 
only  as  regai*ds  householders — inasmuch 
as  lodgers  cannot  be  rated — is  quite  as  dif- 
ficult a  question. 

Now  persons  who  are  inhabitant  occu- 
piers must,  by  section  3  of  the  Act  of  1867, 
have  been  rated,  and  must  also  have  paid 
all  rates.  In  the  third  case  it  appeal's 
that  the  claimant  has  not  been  rated,  but 
that  the  landlord  paid  all  the  rates ;  and 
as  section  3  is  not  repealed,  we  have  to  see 
whether,  under  these  circumstances,  he  is 
to  be  deemed  to  be  rated.    The  first  part  of 
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flection  7  of  the  Act  of  1867,  which  relates 
to  rating,  Ib  not  tuaterial,  but  it  left  the 
tdccupiers  of  small  tenements,  which  are 
separate  houses,  liable  to  be  rated  instead 
of  the  owners,  and  so  did  away  with 
Sturges  Bourne's  Act  (59  Geo.  3.  c.  12) 
and  the  Small  Tenements  Act  (13  k  14 
Vict.  c.  99).  The  subsequent  part  of  the 
section,  which  enacts  that  where  the  dwell- 
ing-house or  tenement  is  wholly  let  out  in 
apartments  or  lodgings  not  separately 
rated,  then  the  owner  is  to  be  rated,  gave 
rise  to  the  case  of  Stamper  v  The  Overseers 
of  Suiulerland  (12).  There  the  overseers 
had  rated  the  occupiers  of  separate  rooms, 
who  objected  to  be  so  rated,  and  who  also 
knew  that  if  they  were  not  rated  they 
could  not  be  put  upon  the  register  as 
voters;  but  nevertheless  they  preferred 
not  to  be  rated  and  not  to  have  a  vote,  to 
being  rated  and  having  a  vote.  That  is 
the  supposition  in  that  case,  where  it  was 
dearly  shewn  that  if  the  occupiers  could 
be  held  to  be  lodgers  in  the  ordinaiy  sense 
of  the  word,  the  owner  was  the  only 
person  who  could  be  rated,  and  conse- 
quently this  enactment  did  not  apply  to 
Uiem.  But  it  seems  to  me  that  it  does  apply 
to  separate  rooms  or  lodgings  which,  except, 
for  this  section,  would  have  been  rated  or 
rateable;  but  inasmuch  as  the  Small 
Tenements  Act  was  done  away  with,  they 
would  have  been  rated  unless  this  was 
put  in  to  protect  them,  and  it  was  held 
that  this  did  protect  them  from  being 
rated;  and  that  in  those  cases  where 
persons  occupied  parts  of  a  house  in  such 
a  manner  as  to  cause  them  to  be 
rated  or  rateable,  they  should  not  be 
rated,  but  that  the  owner  should  be  rated 
instead  of  them,  whereby  they  lost  the 
franchise.  Then  came  the  question  in 
Stamper  v.  The  Overseers  of  Sunderland 
(12),  where  the  persons  occupied  in  such  a 
way  that  they  would  have  been  rated  but 
for  the  stipulation  in  their  favour,  and  it 
was  decided  that  they  were  not  lodgers  in 
the  ordinary  sense,  but  were  persons  who 
occupied  tenements  in  such  a  manner  that 
they  would  have  been  rateable  under 
43  Eliz.  c.  2,  and  that  they  were  protected 
by  this  stipulation. 

Now  all  the  Judges  who  considered  that 
case  with  the  greatest  care  were  of 
opinion  that  these  people  were  not  lodgers 


in  the  ordinary  sense ;  but  two  of  them 
said  that,  from  the  peculiarity  of  this 
definition  in  the  statute,  which  says  that 
part  of  a  house  might  be  a  house  lor  the 
purpose  of  the  franchise,  if  these  people 
were  not  householders  within  the  meaning 
of  the  statute,  they  might  be  (although 
not  lodgers  in  the  ordinary  sense)  lodgers 
within  the  meaning  of  the  statute. 

It  may  be  that  that  is  the  true  view  of 
all  these  statutes,  and  that  perscms  there- 
fore who  occupy  parts  of  houses,  but  who 
are  not  householders  within  the  meaning  of 
these  Acts,  must  be  lodgers.  They  must  be 
one  or  the  other,  and  whether  they  are  oc- 
cupiers of  lodgings  which  give  a  qualifica- 
tion depends  on  other  matters.  The  efiect 
of  the  Act  of  1878  is  to  get  rid  of  what  is 
called  the  structural  difiiculty,  and  also  the 
suggested  difficulty  of  the  joint  occupation 
of  a  part  of  a  house.  It  leaves  all  other 
matters  as  they  were  before,  exoept  as  to 
the  question  of  rating. 

Now  these  persons,  being  held  to  be  the 
occupiers  of  separate  tenements,  ought  to  be 
rated ;  and  by  section  3  of  the  Act  ai  1867 
unless  they  are  rated  they  cannot  vote. 
Then  32  &  33  Vict,  c  41,  which  is  to  ex- 
plain the  earlier  statute,  says  in  section  4 
that  the  vestry  may  from  time  to  time 
order  the  owners  of  all  rateable  hereditar 
ments  to  which  section  3  of  the  Act  ex- 
tended to  be  rated  instead  of  the  occupiers. 
The  rateable  hereditaments  to  which  the 
Act  extends  are  rateable  hereditaments 
of  certain  values;  but  the  question  of 
value  does  not  determine  whether  tlie 
thing  ia  a  rateable  hereditament  or  not. 
Those  separate  occupations  of  parts  of  a 
house  where  a  person  can  be  said  to  be 
a  separate  householder,  are  declared  in 
Stamper  v.  The  Overseers  of  Sunderland 
(12)  to  be  things  which  could,  and  which 
would,  have  been  rated  under  the  statute 
of  Elizabeth.  In  my  opinion  that  dedsioa 
is  right. 

l^e  moment  you  come  to  the  concludon 
that  they  are  separate  occupiers  of  that 
which  is  a  separate  dwelling,  it  follows 
that  they  must  be  persons  rateable;  and 
then  by  section  7  of  the  Act  of  1867^ 
except  in  particular  cases,  they  must  have 
been  rated  in  order  to  obtain  the  franchise^ 
But  now  it  is  said  that  under  the  Act  of 
1869  the  vestry  may,  whero  the  things  aw 
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under  a  certain  value,  order  the  owners  to 
be  rated  instead  of  the  occupiers ;  and  if 
that  were  all,  it  would  prevent  those 
persons  having  the  franchise  under  sec- 
tion 3  of  the  Act  of  1867.  The  moment 
the  vestry  have  made  this  order,  the  over- 
seers must  rate  the  owners  instead  of  the 
occupiers. 

If  the  matter  stood  there,  the  occupier 
could  not  be  put  upon  the  register ;  but 
section  19  of  the  Act  of  1869  goes  on  to 
say  that  the  overseers  in  making  out  the 
poor-rate  shall  rate  the  owner  in  every 
case,  whether  the  rate  is  collected  frqm  the 
owner  or  occupier,  or  whether  the  owner  is 
liable— that  is,  in  all  the  cases  within  sec- 
tion 4,  where  the  owner  is  made  liable 
instead  of  the  occupier,  whe,  but  for  this 
statute,  would  have  been  liable  to  the 
payment  of  the  rate.  Supposing  the  over- 
seers do  not  put  the  names  of  the  occupiers 
on  the  list,  then  under  the  first  part  of 
that  section  they  cannot  be  deemed  to  be 
rated;  but  notwithstanding  such  omission, 
they  are  entitled  to  every  qualification  and 
franchise  depending  on  such  rating  as  if 
their  names  had  not  been  omitted. 

Therefore  the  negligence  of  the  overseers 
is  not  to  alter  the  rights  of  the  occupier, 
who,  although  not  rated,  is  to  be  deemed 
to  be  rated.  Then  arose  certain  sug- 
gested difficulties  as  to  whether  certain 
persons  would  be  irithin  that  section  or 
not,  and  section  14  of  the  Act  of  1878 
appears  to  me  to  be  intended  to  meet  dif- 
ficulties of  that  kind.  It  is  said  that  the 
stipulation  in  the  Act  of  1869  is  to  be 
applicable  to  all  cases  where  the  owner  is 
rated  instead  of  the  occupier,  who,  if  it  had 
not  been  for  that  statute,  would  have  been 
rated.  Therefore  a  case,  which  recently 
came  before  us,  where  we  held  that  these 
persons  would  have  been  occupiers,  seems 
to  me  to  be  one  in  which,  if  the  vestry  had 
made  the  order,  the  owner  would  have  been 
the  person  to  be  rated  instead  of  the  occu- 
pier, who,  however,  is  to  be  deemed  to  have 
been  duly  rated  whether  his  name  has  been 
put  on  the  list  or  not.  This  is  another 
instance  in  these  statutes  where  a  thing  is 
to  be  considered  that  which  it  is  not,  and 
the  occupier,  though  not  rated,  is  to  be 
deemed  to  have  been  rated. 

There  is  another  part  of  section  3  of  tiie 
Act  of  1869  which  is  not  dear.     The 
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occupier  is  to  be  deemed  to  be  rated,  but 
who  is  to  pay  the  rate  1  If  the  landlord  is 
to  be  the  person  really  rated  and  the  occu- 
pier is  to  be  deemed  to  be  rated,  it  follows 
that  payment  by  the  landlord  is  payment 
by  the  occupier,  and  that  if  the  landlord 
has  paid  the  rate,  the  occupier  is  to  be 
taken  as  also  having  paid  it.  That  seems 
to  me  to  be  absurd.  In  the  case  before 
us  it  iii  said  that  every  condition  has 
been  fulfilled,  and  that  it  must  therefore  be 
assumed  for  the  purposes  of  this  case  that 
the  landlord  has  paid  the  rates,  and  if  the 
occupier  has  been  an  occupier  of  a  separate 
dwelling  he  is  to  be  deemed  to  be  rated, 
although  not  rated,  and  is  to  be  deemed  to 
have  paid  the  rates.  Therefore  in  this 
case,  where  we  hold  that  people  are  occu- 
piers of  a  separate  dwelling,  we  must  hold 
that  they  have  fulfilled  the  conditions  of 
having  been  rated,  and  having  paid  the 
rate,  and  are  therefore  entitled  to  be  put 
upon  the  register.  This  result  makes  it 
unnecessary  to  decide  another  question, 
about  which  there  is  quite  as  much  diffi- 
culty— ^whether  where  a  person  has  claimed 
as  an  occupier,  and  the  Revising  Barrister 
has  come  to  the  opinion  that  he  is  not  an 
occupier,  he  can  rectify  the  list  or  the 
claim  80  as  to  put  the  claimant  on  the  re- 
gister as  a  lodger. 

Cotton,  L.J. — I  agree  with  the  other 
members  of  the  Court.  The  question  we 
have  to  consider  is  whether  the  claimants 
are  entitled  under  the  Act  of  1867,  as 
amended  by  the  Act  of  1878,  to  the  franchise 
as  householders.  The  Act  of  1867giv68two 
different  franchises — a  lodger  franchise  and 
a  householder  franchise.  Section  4  oonfiers 
the  lodger  franchise,  and  section  3  gives  the 
franchise  to  every  man  who,  amongst  other 
things,  has  been  the  inhabitant  occupier, 
as  owner  or  tenant,  of  any  dwelling-house. 
There  was  a  definition  of  "  dwelling-house" 
in  the  Act  of  1867  which  gave  rise  to  con- 
mderable  difficulty,  and  the  Act  of  1878 
was  therefore  passed  to  remove  it.  Section 
5  of  the  latter  Act  removes  the  difficulty 
as  regards  persons  who  occupy  part  of  a 
house  separately,  but  who  also  use  the 
other  irarts  in  common  with  other  persons. 
With  that  one  exception,  however,  the  sec- 
tion simply  gives  a  definition  <^  the  term 
<<  dwelliii^4iouBe,''  and  removes  the  diiB- 
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ciilty  as  to  the  necesflity  of  that  part  of  the 
house  which  is  occupied  by  the  claimant 
being  structurally  severed  from  the  other 
parts.  The  section  amounts  to  this,  that 
if  a  man  occupies  part  of  a  house,  though 
there  is  no  structural  separation,  he  may 
be  entitled,  if  otherwise  he  performs  the 
conditions  of  the  statute,  to  have  the  house- 
hold franchise. 

This  section,  which  is  not  a  complete 
enactment  as  to  what  will  give  a  man  the 
franchise,  simply  alters  and  defines  the 
thing  which  may  give  it,  and  we  must, 
therefore,  introduce  it  into  the  previous  Act 
to  see  whether  the  mode  of  occupying  the 
thing  gives  a  right  to  the  franchise. 

Under  section  5  of  the  Act  of  1878  the 
thing  which  conferred  the  franchise  might 
be  a  lodging  or  a  house — it  might  be  so 
occupied  as  to  entitle  a  man  to  the  fran- 
chise either  as  a  householder  or  as  a  lodger. 
The  first  question  to  be  considered  is,  whe- 
ther a  man  who  is  a  lodger,  and  in, that 
character  occupies  the  thing  that  may  give 
him  the  franchise,  can  say,  ''  Although  I 
am  not  entitled  to  the  franchise  as  a  lodger, 
yet  I  am  entitled  to  it  as  a  householder.'' 
I  do  not  think  this  would  be  a  fair  con- 
struction of  this  Act,  which  gives  two 
franchises.  The  section  creates  a  house 
for  a  man  who,  independently  of  the  Act 
of  1878,  would  not  have  a  house  at  all; 
and  gives  a  vote  not  only  to  him,  but  to 
his  lodger  who  occupies  part  of  the  same 
house,  provided  the  value  is  sufiident.  If 
a  man  is  a  lodger  he  cannot  also  be  a  house- 
holder within  section  3  of  the  Act  of  1867. 
A  lodger  may  be  a  tenant,  but  it  must  be 
remembered  that,  to  entitle  a  man  to  the 
lodger  franchise,  the  thing  that  he  occupies 
must  be  of  a  particular  value.  Section  5 
contains  a  definition  both  of  "  dwelling- 
house"  and  ''  lodging ; "  and,  in  my  opinion, 
this  conclusively  shews  that  the  lodger 
franchise  was  to  be  continued  indepen- 
dently of  the  householder  franchise ;  and 
that  the  thing  may  be  occupied  as  a  lodg- 
ing, although  it  may  also  come  within  the 
definition  of  that  which  constitutes  a  dwell- 
ing-house for  the  purpose  of  the  franchise. 

In  my  opinion  section  3  of  the  Act  of 
1867  must  be  construed  as  giving  the 
franchise  to  inhabitant  occupiers,  and  those 
who  occupy  otherwise  than  as  lodgers.  If, 
therefore,  a  man  has  in  fact  occupied  the 


thing  as  a  lodger,  he  must  make  out  his 
claim  as  a  lodger,  and  is  not  entitled 
to  the  franchise  under  the  householder 
clause.  The  question  we  have  to. consider 
is,  whether  the  several  claimants  are 
"  lodgers  "  or  *'  householders ''  within  the 
meaning  of  the  Act.  I  am  not  dealing 
with  the  question  of  a  person  who  claims 
to  be  entitled  to  the  household  franchiise 
under  the  old  Eeform  Act,  but  simply  with 
the  question  of  a  person  who  claims  a  vote 
in  respect  of  his  occupation  of  a  '*  house  " 
under  this  Act.  I  do  not  pretend  to  give 
an  exhaustive  definition  of  the  term 
'^  lodger,"  but,  in  my  opinion,  it  involves 
that  he  must  dwell  in  the  house  of,  and 
lodge  with,  another  man.  The  lodging  in 
the  house  of  another  causes  no  difficulty  ; 
but  the  lodging  with  another  man,  it  is 
said,  implieis  that  such  man  is  the  imme- 
diate landlord.  It  is  not  necessary  to  say 
that  the  person  with  whom  he  lodges  in 
the  house  is  his  immediate  landlord,  or 
that  the  immediate  landlord  should  have 
the  exclusive  control  over  the  key  of  the 
outer  door;  but  the  term  *' lodger"  does 
imply  that  there  should  be  some  control 
exercised  by  the  person  in  whose  house  the 
lodger  resides.  There  may  be  an  infinite 
variety  of  cases  which  might  occur,  but  it 
would  be  futile  to  attempt  to  exhaust 
them.  We  have  only  to  consider  whether, 
upon  the  facts  here  stated,  the  claimants 
are  or  are  not  lodgers! 

In  Morfee  v.  Nwis  the  landlord  occupies 
and  lives  in  the  whole  of  the  house  with  the 
exception  of  two  rooms,  so  that  the  claimant 
is  a  lodger  in  the  house  of  and  with  another 
man.  In  Bradley  v.  BayUa  also  the  im- 
mediate landlord  exercises  a  control  over 
the  whole  house.  In  both  these  cases, 
therefore,  the  claimants  occupy  parts  of  a 
house  as  lodgers,  and  are  not  entitled  to  be 
put  on  the  register  as  householders. 

In  the  third  case  it  is  found  that  the 
immediate  landlord  does  not  live  in  the 
house,  although,  according  to  the  usual 
custom,  he  has  not  let  t£e  staircase,  but 
has  given  a  right  to  the  tenants  of  the 
several  rooms  to  use  it  in  common.  It  is, 
moreover,  found  that  he  retains  the  right 
to  do  all  the  repairs,  and  pays  the  rates 
and  taxes,  but  *'  save  as  aforesaid  he  does 
not  by  himself  or  his  servants  retain  the 
control  and  dominion  over  the  house  or 
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any  part  thereof."  In  my  opinion  the  fisust 
that  the  immediate  landlord  does  the  paint- 
ing and  repairs  is  not  sufficient  to  enable 
him  to  say  he  exercises  such  a  control  as 
to  make  the  persons  who  live  in  his  house 
lodgers  only.  The  claimant  in  this  case  is 
therefore  entitled  to  bring  himself  under 
the  household  franchise,  if  he  can  do  so, 
and  this  depends  on  the  question  whether 
he  is  rated.  The  Act  of  1867  contained  a 
condition  about  rating  the  occupier,  but, 
the  sections  having  been  so  fully  discussed 
by  Lord  Justice  Brett,  it  is  sufficient  to  say 
that  section  14  of  the  Act  of  1878  does 
make  section  19  of  the  previous  Act  gene- 
ral, and  the  matter  must  therefore  be  dealt 
with  as  if  the  claimant  had  been  rated. 
It  is  sufficient  under  the  Act  of  1869  if  the 
landlord  pays  the  rates,  and  it  must  be 
taken  in  this  case  tliat  they  have  been  paid. 
This  claimant  is,  therefore,  entitled  to  be 
put  on  the  raster  as  a  householder. 

LiKDLEY,  L.J.  (27).— In  order  to  decide 
these  cases,  the  following  statutes  have  to 
be  construed  and  applied — namely.  The  Re> 
presentation  of  the  People  Act,  1867  (30  k 
31  Vict.  c.  102),  ss.  3, 4,  7,  61 ;  Poor-Kate 
Assessment  Act,  1869  (32  k  33  Vict.  c.  41), 
8R.  3,  4, 19 ;  Parliamentary  and  Municipal 
Begistration  Act,  1878  (41  k  42  Vict.  c. 
26),  SB.  5  and  14.  Of  these  statutes,  the 
first  and  third  are  in  pari  materia^  and 
relate  to  the  representation  of  the  people, 
and  to  the  registration  of  voters.  The 
second  is  a  Poor-Rate  Assessment  Act, 
modifying  the  rating  clauses  of  the  first 
Act,  but  not  otherwise  affecting  it.  The 
above  enactments  can  be  best  studied 
by  being  divided  into  two  groups,  as  fol- 
lows :  Group  1 — Qualification  group :  30 
k  31  Vict.  c.  102.  ss.  3,  4,  61 ;  41  k 
42  Vict.  c.  26.  s.  5,  Group  2 — Eating 
group :  30  &  31  Vict.  c.  102.  s.  7 ;  32  &  33 
Vict.  c.  41.  ss.  3  and  19 ;  41  k  42  Vict, 
c.  26.  8.  14. 

The  effect  of  the  first  group  of  sections 
is  this  :  First,  two  new  classes  of  voters 
are  created — namely,  first,  the  occupier 
class,  who  must  be  rated  to  the  poor,  but 
whose  tenement  may  be  of  any  value; 
secondly,  the  lodger  class,  who  need  not, 
and  indeed  cannot,  be  rated,  but  whose 
lodging  must  be  worth  10/.  a  year  un- 
furnished. 

A  careftd  study  of  the  Acts  of  1867 
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and  1869  shews,  I  think,  conclusively  that 
these  two  classes  are  intended  to  be  kept 
distinct ;  but  no  definition  of  *'  occupier  '* 
or  of  ''  lodger  "  is  given,  although  there  is 
a  description  of  the  tenement  which  an 
occupier  must  have,  and  of  the  lodging 
which  a  lodger  must  have.  The  tenement 
which  an  occupier  must  have  is  described 
as  a  dwelling-house  (Act  of  1867,  s.  3) 
which  by  the  Act  of  1878,  s.  5,  includes  any 
part  of  a  house  where  that  part  is  separately 
occupied  as  a  dwelling.  The  lodging  which 
a  lodger  must  have  is  described  in  the  Act 
of  1867,  s.  4,  as  a  lodging,  being  part  of  a 
dwelling-house,  which  by  the  Act  of  1878, 
8.  5,  includes  any  apartment  or  place  of 
residence,  furnished  or  unfurnished,  in  a 
dwelling;  and  such  lodging  must,  by  the 
Act  of  1867,  s.  4,  be  occupied  by  the  lodger 
separately  and  as  sole  tenant. 

These  descriptions  have  much  in  com- 
mon :  they  both  apply  to  persons  who,  in 
some  sense,  are  tenants;  they  both  apply  to 
one  or  more  rooms  in  one  house,  and  they 
both  require  separate  occupation.  Moreover, 
"  lodging "  implies  dwelling,  so  that  if 
attention  is  only  paid  to  the  voom  occupied, 
and  to  its  separate  occupation  as  a  dwell- 
ing, no  distinction  can  be  found  between 
what  is  I'equired  to  confer  the  franchise  on 
the  occupier  of  part  of  a  house,  and  what 
\a  required  to  confer  the  franchise  on  a 
lodger.  Value  makes  the  difference  in 
some  cases,  but  not  in  all ;  a  lodging  must 
be  of  the  clear  yearly  value,  if'  let  unfur- 
nished, of  lOZ.  or  upwards.  Fi*om  this  it 
follows — ^first,  that  one  or  more  rooms  in 
a  house,  separately  occupied  by  the  same 
person,  and  of  the  value  of  10/.  uJofumished, 
may  confer  either  the  one  franchise  or  the 
other  on  their  occupier ;  secondly,  that  the 
same  rooms,  if  not  of  this  value,  cannot 
confer  the  lodger  franchise,  but  may  confer 
the  occupier  franchise. 

I  proceed  now  a  step  further.  The  Act 
of  1867,  B.  3,  requires  the  occupier  to 
occupy  as  '* owner  or  tenant;"  and  the 
same  Act,  s.  4,  requires  the  lodger  to 
occupy  separately  '*  and  as  sole  tenant." 
But  the  occupier  must  also  occupy  sepa- 
rately by  the  Act  of  1878,  s.  5,  so  that, 
as  &ir  as  separate  occupation  by  a  tenant 
or  lodger  is  concerned,  there  is  no  dif- 
ference between  the  two  classes  of  voters. 

The  foregoing  examination  of  the  sections 
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now  under  consideration  leads  to  two  con- 
clusions— namely,  first,  that  the  two  classes 
of  voters  are  contrasted,  and  are  intended 
to  be  kept  distinct;  and  secondly,  that, 
when  dealing  with  tenants  or  lodgers  oc- 
cupying one  or  more  rooms  of  one  and  the 
same  house,  the  only  difference  to  be 
found  between  them  is  the  difference  (if 
any)  between  a  person  occupying  as  tenant 
and  a  person  occupying  as  lodger. 

I  pass  now  to  the  group  of  rating  enact- 
ments, in  order  to  discover  what  light  (if 
any)  they  throw  on  the  question.  The 
Act  of  1867,  ss.  3  and  61,  required  the 
occupier  to  be  rated  to  the  poor,  and 
his  tenement  to  be  separately  rated ;  and 
where  a  house  was  wholly  let  out  in  apart- 
ments or  lodgings,  not  separately  rated 
when  the  Act  passed,  the  owner  of  the 
house  was  the  person  to  be  rated,  and  not 
the  occupiers  of  the  apartments  or  lodgings 
— see  section  7  and  Stamiper  v.  The  Over- 
aeera  of  Sunderland  (12). 

The  61st  section  of  the  Act  of  1867  is 
repealed  by  section  5  of  the  Act  of  1878, 
and  section  7  of  the  Act  of  1867  is  greatly 
modified  by  sections  3  and  4  of  the  Act  of 
1869  ;  for  by  sections  3  and  4  of  this  Act, 
the  owner  of  a  house  let  out  in  apartments 
of  certain  specified  values  may  become 
the  person  liable  to  pay  the  rates  which 
would  otherwise  be  payable  by  their  oc- 
cupiers. Moreover,  by  section  19  of  the 
same  Act  (as  modified  by  section  14  of  the 
Act  of  187^),  whenever  a  rate  is  collected 
from  the  owner  or  occupier,  or  whenever 
the  owner  is  liable  to  the  payment  of  the 
rate  iustead  of  the  occupier,  the  name  of 
the  occupier  is  to  be  entered  in  the  rate- 
book, and  he  is  then  to  be  deemed  to  be, 
duly  rated  for  the  purposes  of  the  electoral 
firanchise,  and  the  omission  of  his  name 
from  the  book  does  not  disqualify  him. 
Whether,  therefore,  the  occupier  of  a 
room  in  a  house  pays  the  rate  of  the  room, 
or  whether  his  landlord  pays  it,  the  occupier 
is,  for  the  purpose  of  the  franchise,  suffi- 
ciently rated  if  his  name  is  entered  in  .the 
book;  but  his  name  ought  not  to  be  so 
entered  unless  the  room  he  occupies  is  a 
rateable  hereditament.  A  mere  lodger, 
however,  is  not  and  never  was  rateable 
in  respect  of  his  lodgings,  the  occupation 
by  a  lodger  of  a  lodging  not  being  within 
ibe  Poor-Bate  Acts.    The  group  of  lating 


sections  therefore  point  to  the  distinction 
between  occupation  as  a  tenant  rendering 
him  liable  to  be  rated,  and  occupation  as 
a  lodger.  Bat  what  this  distinction  is 
cannot  be  gatbei-ed  from  the  language  of 
the  statutes  themselves. 

The  distinction,  then,  between  tenants 
who  are  not  lodgers  and  tenants  who  are 
lodgers  must  be  discovered  from  other 
sources  than  the  statutes,  and  it  is  ex- 
tremely difficult  to  draw  the  line  between 
them.  At  the  same  time,  the  word 
''  lodgei* "  involves  the  idea  of  lodging  with 
some  one  else  from  whom  he  hires  his 
lodging ;  whilst  the  word  ''  tenant  '*  does 
not  involve,  although  it  does  not  exclude, 
this  idea  ;  and  this  difference  gives  a  clue 
to  the  distinction  which  the  statutes  have 
made.  Taking  this  difference  as  a  guide, 
it  appears  to  me  that,  where  a  house  is 
wholly  let  out  in  unfurnished  apartments, 
separately  occupied  by  tenants,  and  their 
landlord  does  not  reside  in  the  house,  and 
has  no  servant  in  the  house  to  look 
after  it  for  him — such  tenants  are  rate- 
able and  are  not  lodgers;  whilst,  on  the 
other  hand,  where  a  house  is  let  out  in  un- 
furnished apartments  to  tenants,  and  their 
landlord  resides  in  the  house  or  has  a  ser- 
vant in  it  to  look  after  it  for  him,  then  it 
appears  to  me  that  such  tenants  are  not 
rateable  and  are  lodgers.  This  is  the  best 
conclusion  I  can  draw  from  the  numerous 
decisions  relating  to  this  question,  and  to 
the  enactments  to  which  I  have  more  par- 
ticularly referred;  and  appl3ring  this  test 
to  the  three  cases  before  us,  I  think  the 
dedsion  of  the  Court  below  ought  to  be 
affirmed  in  Kirby's  case  and  reversed  in 
Bradley's  case  and  Morfee's  case. 

Judgment  accordingly. 


Solicitors — Beaben  Charles  Green,  for  appellant 
Bradley ;  Baylis  &  Pearce,  for  respondent 
Bay  lis.  Tamplin,  Tayler  k  Joseph,  agents  for 
C.  D.  Jones  &  Olenister,  Hastings,  for  appel- 
lant Morfee.  Harvey,  Oliver  k  Capron,  for 
appellant  Kirby;  Samuel  Price,  for  respon- 
dent Biffen. 
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1881.  I      tion  of  the  Lords  Commis" 
June  21,  24.  J     sumere  of  Her  Majesty'e 

1882.  S      TreoBury)  v.  thk  mayor, 

Jan.  10.       f        &C.f    AND    TREASURER    OF  , 
V.      MAIDENHEAD. 

Corrupt  Practices  (Municipal  Elections) 
Act,  1875  (36  d'  36  Vict.  c.  60),  s.  22— 
Election  Petition — Borough — Expenses  of 
Court — Trial — Barrister's  Order — Court 
of  Record — Certificaie  of  Treasury — Re- 
trospective Rate — Mandamus, 

The  Court  of  a  Barrister  appointed  to 
try  a  Municipal  Election  Petition  is  a 
Court  of  record  ;  the  acts  of  Hie  Court  can 
therefore  only  be  proved  by  production  of 
the  record. 

By  the  Corrupt  Practices  (Municipal 
Elections)  Act,  1875,  s.  22,  the  expenses  of 
a  Court  for  the  trial  of  an  election  petition 
are  to  be  paid  by  the  Commissioners  of  the 
Treasury  f  and  are  to  be  repaid  to  them  on 
their  certificate  by  the  treasurer  of  the 
borough  to  which  the  petition  relates  out  oj 
the  borough  fund  or  rate,  unless  such  ex- 
penses are  ordered  by  the  Court  to  be  repaid 
to  the  commissioners  by,  inter  aUoSy  a  re^ 
spondent  who,  in  the  opinion  of  the  Court, 
has  been  personally  guiUy  of  corrupt  prac- 
tices cU  the  election. 

In  March,  1875,  a  petition  presented 
against  the  return  of  certain  town  ooun- 
tnllors  for  the  borough  of  M.  was  tried 
before  a  barrister,  appointed  under  the  pro- 
visions  of  the  Corrupt  Practices  (Municipal 
Elections)  Act,  1872  (35  dc  36  Vict.  c.  60), 
and  lasted  Jor  nine  days.  On  the  llth  of 
March,  1875,  the  barrister  made  an  order, 
under  the  I9th  section  of  the  statute,  direct- 
ing that  the  costs,  charges  and  expenses  of 
the  petition  and  proceedings  in  Court 
should  be  borne  by  the  respondents  in  equal 
shares.  With  respect,  however,  to  the  ex- 
penses of  the  Court,  which  are  provided  for 
by  section  22,  no  order  was  then  made^ 
although  the  barrister  irUer^ded  to  visit 
them  upon  2>.,  one  of  the  respondents,  and  eg> 
pressed  such  intention  orally  in  giving 
judgment  upon  the  case,  when  D.  was  ad" 
judged  personally  guilty  of  corrupt  prac- 
tices. The  expenses  of  the  Court  being  thus 
unprovided  for,  the  Commissioners  of  Her 
Majest'^s  Treasury  paid  them  to  the  bar- 
rister and  other  persons  entitled,  and  de- 
You  61.— Q.B, 


manded  repayment  thereof  from  the  trea- 
surer of  the  borough  of  M,  out  of  the 
borough  fund  or  rate.  On  the  6th  of  Au- 
gust, 1 875,  a  rate  was  made,  and  afterwards 
collected  from  persons  liable  to  be  rated  in 
the  borough,  there  being  tig  borough  fund 
out  of  which  repayment  could  be  made  to 
the  commissioners.  In  September,  1875, 
the  commissioners  having  communicated 
unth  the  barrister,  and  discovered  that  his 
intention  was  that  those  expenses  should  be 
home  bjj  D.,  resolved  to  proceed  against  D, 
^or  the  repayment  of  the  moneys  which  they 
had  advanced,  arid  the  moneys  collected 
from  the  ratepayers  of  M,  borough  vjere 
accordingly  returned  to  them.  On  the  9<A 
of  December,  1875,  the  commissioners,  after 
further  considering  the  matter,  again  de- 
manded payment  of  the  said  sums  of  money 
which  they  had  advamcedfrom  the  treasurer 
of  M.  borough,  and  issued  a  certificate 
requiring  such  ])ayment  to  be  made  within 
a  specified  time : — 

Held  (by  Lord  Coleridge,  C.J.,  and 
Pollock,  £.,  dissentiente  Manistt,  J.), 
that,  upon  the  above  facts,  the  commissioners 
had  the  power  to  issue  the  second  certi- 
ficate, amd  were  entitled  to  a  mandamus  re- 
quiring the  treasurer  of  M.  borough  to 
repay  the  amount  due,  after  he  had  raised 
it  by  means  of  a  borough  rate,  which  could 
be  lawfully  levied  notvnthstanding  that  such 
rate  v>ould  be  retrospective. 

Per  Manisty,  J. — The  commissioners 
having  issued  that  certificate  in  August, 
1875,  and  caused  a  rate  to  be  made  amd 
collected,  and  hamng  subsequently  cancelled 
the  certificate  and  caused  the  rate  to  be 
returned,  could  not  legally  issue  another 
certificate. 

This  was  a  Special  Case  stated  pursuant 
to  an  order  made  by  Mellor,  J.,  at  the  trial 
before  him,  in  March,  1879,  of  the  issues 
of  fact  arising  upon  a  mandamus,  granted 
upon  the  application  of  the  Lords  of  the 
Treasury,  to  compel  the  repayment  by  the 
treasurer  of  the  borough  of  Maidenhead 
of  the  sum  of  376/.  \9a.  \0d.,  being  the 
amount  of  the  remuneration  and  allow- 
ances paid  by  the  commissioners  to  the 
barrister,   officers,  clerks  and   shorthand 
writers  employed  upon  the  trial  of  a  peti- 
tion against  the   return  of  one  William 
Dawson  as  a  town  councillor  of  the  borough, 
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on  the  ground  of  bribery,  and  to'  compel 
the  corporation  to  make  and  collect  a 
borough  rate  for  that  purpose  (1). 

The  material  facte  contained  in  the  Spe- 
cial Case  will  be  found  set  out  in  the 
judgments  of  Pollock,  B.,  and  Manisty,  J. 

A.  L,  Smith  (Sir  John  ffolker,  Q.C.y  and 
Cotvie  with  him),  for  the  prosecutors. — It  is 
not  competent  for  the  psuties  to  reopen  the 
judgment  of  the  Court  after  all  the  records 
have  been  drawn  up  and  returned.  The 
expenses  of  the  Court  not  having  been  dealt 
with  by  the  barrister,  it  was  the  duty  of 
the  commissioners  to  provide  them  in  the 
first  instance,  and  to  claim  repayment  from 
the  treasurer  of  the  borough.  The  bar- 
rister appointed  to  preside  at  the  trial  of  a 
municipal  election  petition  is  a  Judge  of  a 
Court  of  record,  and  what  he  ordered  can 
only  be  proved  or  disproved  by  the  record 
— see  the  judgment  of  Erie,  C.J.,  in  Kemp 
V.  Neville  (2).  The  Election  Court  is  con- 
stituted under  the  provisions  of  35  &  36 

(1)  By  the  Corrupt  Practices  (Municipal  Elec- 
tions) Act,  1872  (36  &  36  Vict.  c.  60),  s.  22, 
**  the  remuneration  and  allowances  to  be  paid 
to  a  barrister  for  his  services  in  respect  of  the 
trial  of  a  petition,  and  to  any  officers,  clerks 
or  shorthand  writers  employed  under  the  provi- 
sions of  this  Act,  shall  be  fixed  by  a  scale,  which 
shall  be  made,  and  may  be  varied  from  time  to 
time,  by  the  election  Judges  on  the  rota  for 
the  trial  of  election  petitions  under  the  provi- 
sions of  the  Parliamentary  Elections  Act,  1868, 
with  the  approval  of  the  Commissioners  of  Her 
Majesty's  Treasury,  or  any  two  or  more  of  them ; 
and  the  amount  of  any  such  remuneration  and 
allowances  shall  be  paid  by  the  said  commis- 
sioners, and  shall  be  repaid  to  the  said  commis- 
sioners on  their  certificate,  by  the  treasurer  of  the 
borough  to  which  the  petition  relates,  out  of  the 
borough  fund  or  rate.  Provided  that  the  Court* 
at  its  discretion,  may  order  that  the  whole  or 
any  part  of  such  remuneration  and  allowances, 
or  the  whole  or  any  part  of  the  expenses  incunred 
by  a  town  derk  for  receiving  the  Court  under  the 
provisions  of  this  Act,  shall  be  repaid  to  the 
said  commissioners  or  to  the  town  clerk,  bs  the 
case  may  be,  in  the  cases,  by  the  persons,  and  in 
the  manner  following— namely  (a),  when,  in  the 
opinion  of  the  Court,  a  petition  is  frivolous  and 
vexatious,  then  by  the  petitioner ;  (b)  when,  in 
the  opinion  of  the  Court,  a  respondent  has  been 
personally  guilty  of  corrupt  practices  at  the 
election,  then  by  such  respondent.  And  any 
order  so  made  for  the  repayment  bf  any  sum  by 
a  petitioner  or  respondent,  may  be  enforced  in 
the  same  way  as  an  order  for  payment  of  costs." 

(2)  10  Com.  B.  Bep.  N.S.  623 ;  31  Law  J.  Bep. 
C.P.  168. 


Vict.  c.  60.  B.  14.  Sub-section  5  of  section 
14  enacts  that,  with  an  exception  not  mate- 
rial, "  the  Court  shall,  for  the  purposes  of 
the  trial  of  a  petition,  have  all  the  same 
powers  and  privileges  which  a  Judge  may 
have  on  the  trial  of  an  election  petition  under 
the  Parliamentary  Elections  Act,  1868." 
Under  the  last-mentioned  statute,  the 
Coiu-t  held  by  a  Judge  for  the  trial  of  an 
election  petition  is  expressly  declared  to 
be  a  Court  of  record — see  31  &  32  Vict, 
c.  125.  s.  29. 

They  cited  also  on  this  point  Ex  parte 
Fernandez  (3)  and  Wells  v.  Wren  (4). 

Again,  it  was  not  competent  for  the 
barrister  to  make  up  the  record  on  the  4th 
of  October,  more  than  six  months  after  the 
petition  had  been  tried ;  his  sole  duty  was 
to  try  the  petition — see  35  &  36  Vict.  c.  60. 
8.  14.  The  written  order  made  at  the 
trial,  and  signed  by  the  barrister  himself, 
did  not  include  these  expenses ;  and  it  is 
contended  that  it  is  not  competent  for  the 
Court  to  give  effect  to  a  mere  expreamon  of 
intention  on  the  part  of  the  banister 
which  is  not  contained  in  his  own  order. 

Lastly,  the  Court  has  fuU  power  to  order 
a  rate  to  be  made,  sufficient  to  provide  for 
these  expenses,  notwithstanding  that  such  a 
rate  would  be  retrospective.  Indeed,  such  a 
rate  must  necessarily  be  retrospective,  there 
being  no  machinery  by  which  the  amount 
of  these  expenses  can  be  ascertained  before- 
hand. 

Henry  Matthetoe,  Q.C,  and^".  Z>.  Greene, 
for  the  defendants. — ^First,  it  is  contended 
that  the  commissioners  had  no  power  to 
make  the  order,  inasmuch  as  Dawson  was 
the  party  ordered  to  pay  the  expenses  in 
question.  The  Corrupt  Practices  (Muni- 
cipal Elections)  Act,  1872,  s.  22,  provides 
that  "the  Court,  at  its  discretion,  may 
order"  these  expenses.  Any  direction 
about  costs  need  not  ther^Fbre  be  in 
writing ;  where  an  order  or  certificate  must 
be  in  writing,  there  is  an  express  provi- 
sion to  that  effect — see  seotioD  15,  sub- 
section 4.  The  barrister  did  all  that  was 
required,  but  the  registrar  omitted  to 
make  a  note  of  the  barrister's  intention  as 
expressed  in  his  judgment  at  the  time. 

(3)  10  Com.  B.  Bep.  N.S.  3 ;  30  Law  J.  Bep. 
C.P.  321. 

(4)  49  Law  J.  Bep.  C.P.  681 ;  Law  Bep.  6 
C.P.  D.  629. 
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Again,  a  Oourt  ooDstituted,  tinder  35  k 
36  Vict.  c.  60y  for  the  trial  of  municipal 
petitions  is  not  a  Court  of  record.  The 
14th  section  does  not  constitute  it  as  such, 
and  the  Judge  and  Registrar  are  only  ap- 
pointed for  a  particular  petition.  There  is 
no  machinery  for  any  record,  nor  is  a  recoi*d 
necessary.  Moreover,  even  if  the  Ck>urt 
were  a  Court  of  record,  it  is  not  too  late 
to  make  the  record  agree  with  the  fiu^ts. 
It  has  been  decided  that  an  erroneous  entry 
of  a  verdict  on  the  pastea  may  be  altered  by 
reference  to  the  Judge's  notes — Newt(m  v. 
Uarlomd  (5) ;  and  in  Ernest  v.  Brovm  (6) 
it  was  decided  that  the  Judge  who  presides 
at  a  trial  may  at  any  time  direct  the  postea 
to  be  amended,  and  the  verdict  entered 
according  to  the  plain  intention  of  the  jury. 
See  also  Marianski  v.  Cairns  (7)  and 
WtOiams  v.  Lord  (S). 

Again,  the  secona  certificate  of  the  com- 
missioners was  invalid ;  they  were/iiTic^i 
(^ieio  at  the  time  it  was  made.  The  re- 
spondents acted  upon  the  first  certificate, 
and  made  and  collected  a  rate,  which  was 
afterwards  rendered  unnecessary  by  the 
cancellation  of  the  first  certificate.  That 
beirg  so,  and  the  parties  having  acted  upon 
the  first  certificate,  an  estoppel  is  created — 
Fiekard  v.  Sears  (9). 

Lastly,  the  rate  asked  for  could  not  be 
legally  made ;  the  Court  therefore  will  not 
order  a  mandamtis  to  do  what  cannot 
be  done — In  re  The  Bristol  and  Somerset 
RaUway  Company  (10).  A  rate  must  be 
pruspective,  and  not  retrospective  in  its 
operation — TheQueeny.Wigan(\\).  And 
even  if,  as  has  been  contended,  a  rate  is 
necessarily  retrospective  under  section  22, 
it  should  be  promptly  made,  so  that  the 
burden  as  &r  as  possible  may  be  thrown 
upon  those  who  ought  to  bear  it. 

They  dted  also  Dyson  v.  Wood  (12)  and 
Parr  v.  Hartshorn  (13). 

A.  L.  Smith f  replied. 

(6)  1  M.  &  G.  968 ;  10  Law  J.  Rep.  C.P.  1 1. 

(6)  4  Bing.  N.C.  162 ;  7  Law  J.  Rep.  C.P.  146. 

(7)  1  Macq.  H.L.  212,  766. 

(8)  4  Dowl.  &Ry.ll6. 

(9)  6  Ad.  ft  E.  469. 

(10)  47  Law  J.   Bep.  Q.B.  48 ;  Law  Rep.  3 
Q.B.  D.  10. 

(11)  Law  Rep.  9  Q.B.  817,  326;  1  App.  Caa, 
611. 

(12)  8  B.  &  C.  449. 
(]8)98W.ai88. 
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The  following  judgments  were  (on  Jan. 
10,  1882)  delivered  by  the  Court  :— 

Manistt,  J.—This  is  an  application, 
in  the  form  of  a  Spedal  Case,  for  a 
peremptory  writ  of  mandamus  to  compel 
the  repayment  by  the  treasurer  of  the 
borough  of  Maidenhead  to  the  Lords  Com- 
missioners of  the  Treasury  of  the  sum  of 
376/.  18^.  lOd.,  being  the  amount  of  the 
remuneration  and  allowance  paid  by  the 
commissioners  to  Charles  James  Coleman, 
Esq.,  barrister- atrlaw,  for  his  service  in 
respect  of  the  trial  of  a  petition  against  the 
return  of  one  William  Dawson  as  a  town 
councillor  of  the  borough  on  the  ground 
of  bribery,  under  the  Corrupt  Pnustices 
(Municipal  Elections)  Act,  1872  (35  &  36 
Vict.  c.  60),  and  to  the  officers,  clerks  and 
shorthand  writers  employed  in  and  about 
the  trial  of  that  petition,  and  to  compel 
the  corporation  to  make  and  collect  a 
borough  rate  for  that  purpose. 

The  petition  was  heard  on  several  days 
in  March,  1875,  and  on  the  10th  of  that 
month  Mr.  Coleman  gave  judgment  against 
Mr.  Dawson;  and  on  the  following  day 
certified  to  the  Coxut  of  Common  Pleas 
that  Dawson  had  not  been  duly  elected, 
and  that  he  had  been  proved  to  have  been 
guilty  of  personal  bribery. 

By  the  22nd  section  of  the  Act  of  1872 
it  is  enacted  that  the  remuneration  and 
allowances  in  question  shall  be  paid  by  the 
Commissioners  of  Her  Majesty's  Treasury, 
and  shall  be  repaid  to  them,  on  their  cer- 
tificate, by  the  treasurer  of  the  borough, 
out  of  the  borough  fund  or  rate,  provided 
that  the  Court  (&at  is,  the  Ck>urt  by  which 
the  petition  is  tried)  may  order  that  the 
whole  or  any  part  of  such  remuneration 
and  allowances  shall  be  repaid  to  the  com- 
missioners by  the  respondent  when,  in  the 
opinion  of  the  Court,  he  has  been  guilty  of 
corrupt  practices  at  the  election. 

The  first  question  raised  in  this'  case  is 
whether  Mr.  Coleman  made  any  such  order 
against  Mr.  Dawson.  I  am  of  opinion, 
upon  the  facts  as  found  in  the  Special 
Case  which  has  been  stated,  that  no  such 
order  was  made;  and  upon  this  point  I 
concur  in  the  judgment  about  to  be  de- 
livered by  my  learned  brother  Pollock, 
therefore  I  abstain  from  going  farther 
into  it. 

The  second  question  is  whetheri  under 
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the  circuinstanceB  and  upon  the  facts 
stated  in  the  Special  Case,  the  commiB- 
sioners  are  entitled  to  have  a  peremptory 
writ  of  mandamus  to  compel  the  defen- 
dants to  repay  them  the  376/.  ISs,  10c?., 
and  to  make  a  borough  rate  for  that  pur- 
pose, there  being  no  borough  fund  out  of 
which  the  repayment  can  be  made. 

The  principal  facts  on  which  that 
question  depends  are  as  follows :  The 
judgment  of  Mr.  Coleman,  as  has  al- 
ready been  observed,  was  delivered  on 
the  10th  of  March,  1875,  and  he  made 
his  i*eport  and  certificate  on  the  following 
day.  It  does  not  appear  on  what  day  the 
commissioners  paid  the  376/.  ISs,  10c/., 
but  they  certified  the  payment,  pursuant  to 
the  22nd  section  of  the  Act,  by  two  docu- 
ments, dated  the  2nd  and  25th  of  August, 
1875,  which  are  set  out  in  the  Special 
Case.  The  town  council  of  the  borough, 
in  the  same  month  of  August,  made  a 
borough  rate,  in  the  nature  of  a  county 
rate,  of  6(Z.  in  the  pound,  for  the  purpose  of 
paying  the  376/.  18jt.  10c/.,  and  the  rate 
was  collected  from  the  numerous  persons 
then  liable  to  be  rated.  On  the  4th  of 
October,  1875,  the  commissioners  revoked 
and  cancelled  their  certificates  of  August, 
1875,  and  wrote  to  the  defendant  Morris, 
infoiming  him  that  they  had  done  so, 
stating  as  their  reason  that  they  had 
received  a  letter  from  Mr.  Coleman  to  the 
effect  that  he  had  in  his  judgment  ordered 
the  expenses  in  question  to  be  paid  by  the 
i^espondent  Dawson.  Mr.  Morris  there- 
fora  returned  the  cancelled  certificate  to 
the  commissioners,  and  on  the  3rd  of 
December,  1875,  the  town  council  passed 
a  resolution  ordering  the  collector  to  return 
to  the  ratepayers  respectively  the  sums 
which  had  been  collected  from  them,  and 
they  were  returned  accordingly. 

At  the  time  of  making  the  rate  there 
were  1,172  assessments ;  at  the  time  of  the 
commencement  of  the  present  proceedings 
145  of  the  persons  rated  had  lefb  the 
borough.thirty  had  died,  and  the  population 
of  the  borough  had  increased  considerably. 

On  the  9th  of  December,  1875,  after  the 
rate  had  been  returned  to  theratepayers, 
the  Lords  Commissioners  issued  a  second 
certificate,  for  repayment  to  them  of  the 
376/.  18«.  10c/.,  and  sent  it  to  Mr.  Morris, 


with  the  letter  of  that  date  which  is  set 
out  in  the  Special  Case. 

On  the  20th  of  December,  1875,  the 
town  clerk  informed  the  Lords  Commis- 
sioners by  letter  addressed  to  Mr.  Law 
that  the  rate  had  been  returned,  and  that 
the  town  council  had  no  fund  out  of  which 
they  could  pay  the  376/.  I89.  lOd. 

No  further  step  was  taken  in  the  matter 
till  the  8th  of  June,  1 876,  when  tlie  Soli- 
citor to  the  Treasury  wrote  demanding 
payment  within  a  month.  The  money  was 
not  paid,  and  on  the  8th  of  August,  1876, 
the  Lords  Commissioners  applied  for  and 
obtained  a  rule  to  shew  cause  why  a  fnan- 
damns  should  not  issue  commanding  the 
defendant  Morris  to  repay  them  the  376/. 
18«.  10c/.  out  of  the  borough  fund  or  rate, 
and  commanding  the  other  defendants  to 
take  all  necessaiy  steps  to  cause  that  sum 
to  be  repaid. 

Subsequently,  in  the  same  year,  the  rule 
was  made  absolute,  and  a  conditional  man- 
damns  was  issued.  The  defendants  made 
a  return  to  the  writ  on  the  25th  of  January, 
1878,  setting  forth,  among  other  things, 
the  facts  which  I  have  recapitulated,  llie 
prosecutors  pleaded  and  demurred  to  the 
return,  and  the  defendants  replied  and 
joined  in  demurrer.  The  issues  in  fiact 
came  on  for  trial  at  Westminster,  before 
Mr.  Justice  MeUor  and  a  special  jury,  and 
in  the  "result  a  verdict  was  entered  for  the 
Crown,  subject  to  the  opinion  of  this 
Court  upon  a  Special  Case,  the  Court  to 
give  judgment  upon  the  demurrers  as  well 
as  on  the  Special  Case. 

I  am  of  opinion  that  judgment  ought 
to  be  given  for  the  defendants  on  sevmd 
grounds. 

First,  I  think  that  the  commissioners, 
having  issued  their  certificate  in  August, 
1875,  and  caused  a  rate  to  be  made  and  col- 
lected for  payment  of  the  376/.  ISs.  10c/.,and 
having,  in  October,  1875,  cancelled  that 
certificate  and  caused  the  rate  to  be  re- 
turned to  the  ratepayers,  could  not  legally 
issue  another  certificate  in  December, 
1875,  and  cause  another  rate  to  be  made 
and  collected.  Making  and  collecting  a 
rate  from  and  afberwiutls  returning  it  to 
each  of  upwards  of  1,400  ratepayers  is  a 
very  costly  proceeding,  and  I  know  of  no 
law  by  which  the  ratepayers  can  be  sub- 
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jected  to  the  cost  of  making  a  second  rate. 
Moreover,  the  ratepayers  are  a  fluctuating 
body,  and  if  pajrment  of  a  second  rate  is 
enforced,  then  several  ratepayers  who  were 
liable  to  contribute,  and  did  contribute,  to 
the  payment  of  the  sum  in  question,  will 
be  exempted  from  contributing  anything 
towards  it,  and  others  who  were  not  liable 
will  be  made  to  contribute  to  the  payment 
of  it.  Surely  this  would  be  unjust.  In 
the  case  of  an  ordinary  execution  against 
the  goods  of  a  judgment  debtor,  followed  by 
a  levy  and  sale  by  the  sheriff,  I  suppose  it 
would  not  be  contended  that  the  judgment 
creditor  could  issue  a  second  execution  and 
cause  a  second  levy  and  sale  to  be  made 
for  the  same  debt,  he  having,  owing  to 
some  mistaken  notion  on  his  part,  caused 
the  sheriff  to  return  the  proceeds  of  the 
first  levy.  If  he  could  not  do  so,  I  am  at 
a  loss  to  understand  upon  what  principle 
the  Lords  of  the  Treasury  can  be  entitled 
to  issue  a  second  certificate  and  require  a 
second  borough  rate  to  be  levied  in  the 
present  case.  Suppose  it  had  been,  and, 
for  aught  that  appears  to  the  contrary,  it 
may  have  been,  necessary  to  enforce  pay- 
ment of  the  first  rate  by  distress  and  sale 
of  the  goods  belonging  to  some  of  the 
numerous  ratepayers,  could  they  have  been 
subjected  legally  to  a  second  distress  and 
sale  for  a  second  rate  made  for  the  same 
purpose  as  the  first  1  I  venture  to  think 
they  could  not.  If  not  why  should  those 
who  paid  the  first  rate  without  a  distress 
be  subjected  to  the  payment  of  the  second 
rate!  Surely  the  second  rate  must  be 
valid  and  enforceable  against  all  or  none 
of  the  ratepayers.  Whether  an  execution 
could  issue  under  the  supposed  circum- 
stances to  which  I  have  adverted,  or  whether 
the  Lords  of  the  Treasury,  under  the  cir- 
cumstances of  the  present  case,  could  have 
compelled  the  persons  to  whom  the  money 
raised  by  means  of  the  first  rate  was  repaid 
to  refund  it,  on  the  ground  that  it  was 
repaid  to  them  under  a  mistake  of  fact,  it 
is  unnecessary  to  consider.  For  the  reasons 
I  have  given  I  think  a  second  rate  would 
be  illegal. 

Secondly,  I  am  of  opinion  that  the 
Lords  Commissioners  were  bound  to  apply 
promptly  for  repayment  of  the  money, 
that  they  failed  to  do  so,  and  that  oonse- 
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qnentiy  they  are  without  remedy.  A 
borough  rate,  made  pursuant  to  the  92nd 
section  of  the  Municipal  Corporations  Ke- 
form  Act,  1835,  must  be  prospective — a 
rate  in  the  nature  of  a  borough  rate,  made 
pursuant  to  the  22nd  section  of  the  Cor- 
rupt Practices  (Elections)  Municipal  Act, 
1872,  may  be,  because  it  must  be,  retrospec- 
tive. Nevertiieless,  in  my  opinion,  it  must 
be  made  promptly,  so  as  to  throw  the  burden 
as  near  as  is  reasonably  possible  upon  those 
who  ought  to  bear  it.  Now,  in  the  pre- 
sent case,  the  judgment  which  rendered  the 
ratepayers  liable  to  pay  the  376/.  18^.  lOef. 
was  delivered  on  the  10th  of  March,  1875, 
and  it  was  not  till  the  9  th  of  December, 
1875,  that  the  Lords  Commissioners  made 
their  second  certificate  or  order,  now  sought 
to  be  enforced ;  and  it  was  not  until  the 
8th  of  August,  1876,  that  they  applied  for 
a  inandavius,  I  think  they  were  too 
late  in  taking  both  these  steps. — See  TJie 
Queen  v.  Wigan  (11),  in  the  House  of 
Lords. 

Thirdly,  I  am  of  opinion  that  the  nmn- 
daimu  which  has  been  issued  is  bad  on  the 
face  of  it,  for  want  of  an  averment  that 
the  prosecutors  applied  in  proper  time — 
that  is,  in  reasonable  time.  In  the  Wigcm 
Case  (11),  Lord  Coleridge,  then  Lord 
Chief  Justice  of  the  Common  Fleas,  in 
delivering  the  considered  judgment  of  the 
Exchequer  Chamber,  said — **  If  their  not 
coming  in  a  reasonable  time  causes  the 
commissioners  to  lose  their  right,  their 
coming  in  a  reasonable  time  is  a  step  in 
their  title  to  the  remedy,  and  whether  tiiey 
have  come  in  a  reasonable  time  or  not  is  a 
question  of  fact,  and  this  mandamtu  is  bad 
for  not  averring  that  they  had  come  in  a 
reasonable  time."  If  such  an  averment 
had  been  made  in  the  present  case  it 
would  doubtless  have  been  traversed,  and 
the  jury  would,  in  my  opinion,  have  been 
justified  in  finding  the  issue  in  favour  of 
the  defendants.  For  these  reasons  I  am  of 
opinion  that,  in  point  of  law,  the  prose- 
cutors are  not  entitled  to  the  peremptory 
7fiandamu8  which  they  ask  for. 

Lastly,  I  am  of  opinion  that,  upon  the 
facts  found,  the  Court  ought,  in  the  exercise 
of  its  discretion,  to  refuse  to  grant  a  per- 
emptory mandamtta. 

Pollock,  B. — I  am  sony  that  I  feel  com- 
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pelled  to  differ  from  the  concluaion  at  which 
my  brother  Manisty  has  arrived  in  this 
case.  The  question  arises  between  the 
parties  upon  fisicts  found  in  a  Special  Case, 
stated  for  the  opinion  of  this  Court,  pur- 
suant to  an  order  made  by  Mr.  Justice 
Mellor,  at  the  trial  before  him,  in  March, 
1879,  of  the  issues  in  fact  arising  upon  a 
mandamus,  granted  upon  the  application 
of  the  Lords  of  the  Treasury,  to  enforce 
the  payment  by  the  defendants  of  the  sum 
of  376^.  \%8,  \Od,y  being  the  amount  of  the 
remuneration  and  allowances  paid  by  the 
plaintiffs,  as  Commissioners  of  Her  Ma- 
jesty's Treasury,  to  the  barrister,  officers, 
clerks  and  shorthand  writers  employed, 
under  the  proTisions  of  the  Corrupt  Prac- 
tices (Municipal  Elections)  Act,  1872,  for 
the  trial  of  an  election  petition,  which  took 
place  in  March,  1875. 

The  material  facts  which  are  contained 
in  the  Special  Case  and  the  appendix 
thereto  are  as  follows : — 

A  petition  having  been  presented  against 
the  return  of  three  town  councillors  of  the 
borough  of  Maidenhead,  it  was  tried  before 
Mr.  Coleman,  the  barrister  duly  appointed 
under  the  provisions  of  the  Corrupt  Prac- 
tices (Municipal  Elections)  Act,  1872,  in 
March,  1875.  The  enquiry  lasted  for  nine 
days,  during  which  expenses  were  properly 
incurred  for  providing  accommodation  for 
holding  and  receiving  the  Election  Court, 
and  also  for  the  payment  of  the  barrister,  his 
registrar  and  clerk  and  shorthand  writer, 
and  for  fees  due  to  the  Master  of  the  Court 
of  Common  Pleas.  On  the  11th  of  March, 
1875,  the  barrister  made  an  order,  under 
section  19  of  the  said  Act,  directing  that 
the  costs,  charges  and  expenses  of  the 
petition  and  proceedings  in  Court  by  the 
parties  thereto  should  be  paid  by  the  re- 
spondents in  equal  shares.  With  respect, 
however,  to  the  expenses  of  the  Court, 
which  are  provided  for  by  section  22,  and 
which  form  the  subjedrmatter  of  our  deci- 
sion, no  order  was  then  made  by  the  bar- 
rister; although,  as  appears  by  a  letter 
subsequently  written  by  him — to  which  I 
shall  have  occasion  to  refer — it  was  his 
intention  to  visit  upon  one  of  the  respon- 
dents these  costs,  and  he  expressed  this 
intention  orally  in  giving  judgment  upon 
the  case. 

The  expenses  of  the  Court  being  thus 


unprovided  for,  the  Commissioners  of 
the  Treasury,  who  are  the  prosecutors, 
paid  them  to  the  barrister  and  other 
persons  entitled,  and  by  two  certificates, 
dated  respectively  the  16th  and  25th  of 
August,  1875,  they  certified  to  the  defen- 
dant  Morris,  as  treasurer  of  the  borough 
of  Maidenhead,  that  such  payments  had 
been  made,  and  required  him  as  such  trea- 
surer to  repay  to  them  the  amount  thereof 
out  of  the  borough  fund  and  rates.  At 
this  time  the  borough  fund  was  overdrawn 
to  a  large  amount,  and  no  property  was 
then  or  since  available  to  meet  the  demand. 
On  the  6th  of  August,  1875,  a  borough 
rate,  at  sixpence  in  the  pound,  was  made  to 
meet  the  claim,  and  this  was  collected  from 
persons  liable  to  be  rated  in  the  borough. 
Subsequently  to  this,  in  December,  1875, 
correspondence  took  place  between  the 
Commissioners  of  the  Treasury  and  Mr. 
Morris  as  town  clerk,  whence  it  appears 
that  the  attention  of  the  Commissioners  of 
the  Treasury  was  called  to  the  judgment 
delivered  by  the  barrister  at  the  close  of 
the  petition,  which  declared  the  respon- 
pondent  guilty  of  personal  bribery,  and 
ordered  him  to  pay  the  costs  of  the  enquiry ; 
and  thereupon  the  commissioners  commu- 
nicated with  the  barrister,  who,  on  the 
27th  of  September,  wrote  in  reply  that  it 
had  always  been  his  intention  to  visit  upon 
Mr.  Dawson,  the  respondent,  the  costs 
relating  to  and  belonging  to  the  enquiry, 
and  that  he  had  said  so  in  giving  judg- 
ment. 

On  receipt  of  this  letter,  the  commis- 
sioners withdrew  their  two  orders  upon 
the  defendant  for  repayment  of  the  sums 
which  they  had  advanced,  and  instructed 
their  solicitors  to  proceed  against  the  re- 
spondent Dawson  for  the  amount.  Before, 
however,  these  proceedings  commenced, 
the  commissioners  received  from  the  pre- 
scribed officer  under  the  Act  a  copy  of  an 
order  made  by  Mr.  Coleman,  dated  the  4th 
of  October,  1875,  in  the  following  terms : — 

"  Having,  upon  the  hearing  of  the  peti- 
tion, found  the  respondent  William  Daw- 
son personally  guilty  of  corrupt  practices 
at  the  election,  I  do  order  that  the  said 
respondent  William  Dawson  do  pay  to 
the  town  derk  the  expenses  incuired  by 
him  for  receiving  the  Court  under  the 
provisions  of  the  above-mentioned  Act." 
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On  the  9th  of  December,  1875,  the 
oommiflsioners  wrote  to  the  defendant 
Morris,  calling  his  attention  to  the  fact 
that  this  order  related  solely  to  the  ex- 
penses incurred  by  the  town  clerk  in 
receiving  the  Court,  under  the  20th  sec- 
tion, and  made  no  mention  of  the  sums 
advanced  by  the  commissioners  under  the 
22nd  section,  and  stating  that  they  were 
advised  that  even  if  it  was  the  intention 
of  the  barrister  that  the  whole  costs  of 
the  enquiry  should  be  borne  by  the  respon- 
dent»  it  was  not  then  competent  to  him  to 
make  such  an  order,  inasmuch  as  he  was 
functus  officio^  and  that  the  remuneration 
and  allowances  under  the  22nd  section  must 
therefore  be  borne  by  the  treasurer  of  the 
borough. 

In  reply  to  this,  on  the  20th  of  Decem- 
ber, the  town  derk  wrote  to  the  conunis- 
sioners,  stating  that  upon  the  withdrawal 
of  their  first  order  the  town  councU  had 
abandoned  the  rate,  and  had  ordered  the 
sums  collected  to  be  returned  to  the  rate- 
payers, which  had  been  done.  On  the 
8th  of  June,  1876,  the  Commissioners  of 
the  Treasury  issued  a  fresh  certificate,  by 
which  they  required  the  treasurer  of  the 
borough  to  repay  out  of  the  borough  funds 
or  rates,  within  fourteeli  days,  the  sums 
advanced  by  them  for  the  costs  in  question ; 
and  this  amount  not  being  paid,  they  ap- 
plied to  this  Court  for  a  mandamua 
ordering  the  defendants  to  repay  forthwith. 
The  defendants  in  their  return  to  this 
9tiand€tmu8  set  forth  the  above  facts,  and 
issues,  both  in  law  and  fact,  having  been 
joined,  the  case  came  on  for  trial  before 
Mr.  Justice  Mellor.  At  the  trial  evidence 
was  tendered  on  behalf  of  the  defendants, 
in  addition  to  the  documents  herein  re- 
ferred to,  to  show  that  the  barrister  did,  in 
delivering  judgment  on  the  10th  of  March, 
1875,  orally  order  that  the  expenses  of 
receiving  the  Court,  and  also  the  allow- 
ances, remunerations  and  expenses  to  be 
paid  to  the  barrister  for  his  services  in 
respect  to  the  trial  of  the  said  petition, 
and  to  the  officers  and  clerks  and  others 
employed  under  the  provisions  of  the  Act, 
should  be  borne  and  paid  by  William 
Dawson,  and  should  be  repaid  to  the  said 
Lords  Commissioners  by  him,  and  not  by 
the  defendants.  The  said  evidence  waa 
objected  to  on  the  part  of  the  prosecution, 
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but  was  admitted  by  the  learned  Judge 
subject  to  such  objections. 

Oral  evidence  was  thereupon  given,  both 
by  the  prosecutors  and  by  the  defendants. 
The  question  of  admissibility  of  this  oral 
evidence  was  reserved  for  the  opinion  of 
this  Court. 

On  behalf  of  the  defendants  it  was 
further  sought  to  put  in  as  evidence  a 
letter  written  by  the  said  Charles  James 
Coleman  to  the  said  Lords  Commissioners. 
On  objection  being  made  by  the  prosecution 
to  the  reception  of  the  same,  the  learned 
Judge  ruled  that  it  was  inadmissible,  and 
it  was  accordingly  excluded.  The  letter 
was,  however,  inserted  by  consent  in  the 
Special  Case,  but  subject  to  the  question  of 
its  admissibUity,  and  if  admissible  for  any 
purpose  it  is  to  be  among  the  facts  sub- 
mitted to  the  consideration  of  this  Court. 
It  is  as  follows  : — 

**  Bedcar,  Yorkshire, 

•*  September  27th,  1875. 

'*Sir, — ^I  have  the  honour  to  acknow- 
ledge the  receipt  of  your  letter  14,422.  It 
was  always  my  intention  to  visit  upon 
Mr.  Dawson  the  costs  relating  and  belong- 
ing to  the  inquiry.  I  said  so  in  giving 
judgment. 

"Dawson  was  proved  to  have  been 
guilty  to  my  satisfaction  of  personal 
bribery,  and  I  thought  the  ratepayers  of 
Maidenhead  ought  not  to  be  asked  to  pay 
the  expenses  of  an  enquiry  brought 
about  by  reason  of  his  having  done  so. 

"Mr.  Lush,  my  registrar,  is  now  in 
London,  and  will  take  any  further  steps, 
if  any,  which  may  be  required  in  the 
matter. 

"  I  have  the  honour  to  remain.  Sir, 
"  Your  most  obedient  servant, 
"  Charles  J.  Coleman. 

"  Waiiam  Law,  Esq." 

At  the  conclusion  of  the  trial  the 
learned  Judge  left  the  following  questions 
to  the  jury : — 

"  Was  there  a  direction  that  those  costs 
which  are  included  in  and  are  incident  to 
the  enquiry — namely,  the  remuneration, 
costs  of  the  Judge,  officers  and  so  on,  as 
well  as  the  town  clerk's  costs — should  be 
paid  by  Mr.  Dawson  t " 

To  this  question  the  jury  returned  the 
answer  as  follows ; — 
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"The  jury  is  of  opinion  that  there  is 
sufficient  evidence  that  Mr.  Coleman  did 
order  the  whole  of  the  costs  to  be  paid  by 
Mr.  Dawson,  and  not  by  the  borough  of 
Maidenhead." 

The  learned  Judge,  however,  directed 
that  a  verdict  should  be  entered  for  the 
Crown  for  damages,  376/.  18*.  10c/.,  and 
40^.  casts,  subject  to  the  opinion  of  the 
Court  upon  a  Special  Case ;  it  being  agreed 
that  the  Court  should  give  judgment  upon 
the  demurrers  raised  on  the  pleadings  as 
well  as  on  the  Special  Case. 

These  being  the  facts  before  us,  the  sub- 
stantial question  for  our  determination  is — 
whether  the  prosecutors,  who  as  Commis- 
sioners of  the  Treasury  have  paid  the  sum 
in  question  as  expenses  of  the  Barrister's 
Court,  are  now  entitled  to  claim  repayment 
thereof  by  the  defendants,  and  to  a  man- 
damua  requiring  them  to  levy  the  amount 
by  a  borough  rate  ? 

In  my  judgment  they  are  so  entitled, 
and,  moreover,  I  see  nothing  which  ought 
to  prevent  the  Court,  in  the  exercise  of  its 
discretion,  making  an  order  for  the  man- 
damua. 

As  some  confusion  and  misapprehension 
appears  to  have  arisen  during  the  pro- 
ceedings with  reference  to  the  nature  of 
these  particular  expenses,  it  may  be  con- 
venient to  state  shortly  how  the  question 
of  costs  and  expenses  is  dealt  with  by  the 
Corrupt  Practices  (Municipal)  Act,  1872. 
Under  this  Act  three  classes  of  costs  are 
contemplated,  namely — firsts  the  costs  of 
the  petition,  and  proceedings  consequent 
thereon,  which  may  be  called  the  costs 
inter  partes.  These  are  dealt  with  by 
section  19,  which  provides  that  they  shall 
be  defrayed  by  the  parties  to  the  peti- 
tion in  such  manner  and  in  such  pro- 
portions BA  the  Court  by  which  the 
petition  is  tried  may  determine.  Secondly, 
the  expenses  of  the  reception  and  holding 
of  the  Court  upon  the  trial  of  a  petition. 
These  are  dealt  with  by  section  20,  and 
are  to  be  paid  by  the  treasurer  of  the 
borough  out  of  the  boi*ough  fund  or 
rate.  Thirdly,  the  remuneration  and 
allowances  to  be  paid  to  the  barrister  and  to 
any  officers,  clerks  and  shorthand  writers 
employed  under  the  provisions  of  the  Act. 
These  ai'e  to  be  paid  by  the  Commissioners 


of  the  Treasuiy,  and  are  to  be  repaid  to 
them  on  their  certificate  by  the  treasorer 
of  the  borough  to  which  the  petition  re- 
lates, out  of  the  borough  fund  or  rate. 

This  section,  however,  contains  a  pro- 
vision that  the  Court  at  its  discretion  may 
order  that  the  whole  or  any  part  of  such 
remuneration  and  allowances,  or  the  whole 
or  part  of  the  expenses  incurred  by  the 
town  clerk  for  receiving  the  Court,  shall 
be  repaid  to  the  Commissioners  or  to  the 
town  clerk,  under  certain  circumstanoeSy 
by  the  petitioner  or  by  the  respondent, 
and  that  any  order  so  made  for  the  repay- 
ment of  any  sum  by  a  petitioner  or  respon- 
dent may  be  enforc^  in  the  same  way  as 
an  order  for  payment  of  costs. 

The  expenses  with  which  we  have  to 
do  in  the  present  case  are  these  last, 
which  are  payable  under  section  22 ;  and 
the  contention  of  the  prosecutors  is  that 
they  having  paid  them  under  the  provisions 
of  this  section,  and  no  order  having  been 
made  by  the  Court  for  the  repayment  by 
either  the  petitioner  or  the  respondent 
to  the  prosecutors  under  those  provisions, 
they,  the  prosecutors,  are  entitled  to  be 
repaid  by  the  defendants,  ba  treasurers  of 
the  borough,  and  out  of  the  borough  fund 
or  rate. 

On  the  part  of  the  defendants  it  was 
contended  that  the  verbal  expression  of 
opinion  by  the  barrister  at  the  hearing  of 
the  petition  must  be  taken  to  amount  to 
an  order  within  the  meaning  of  section  22 ; 
or,  failing  this,  that  the  order  made  by 
the  barrister  on  the  4th  of  October,  1875, 
was  a  valid  order  upon  the  respondent, 
and  therefore  that  he  and  not  the  defen- 
dants was  liable  to  the  prosecutors.  As  to 
the  first  of  these  two  questions,  the  defen- 
dants are  entitled  to  the  benefit  of  the 
answer  given  by  the  jury  at  the  trial,  that 
there  was  sufficient  evidence  that  the 
barrister  did  order  the  whole  costs  to  be 
paid  by  Mr.  Dawson.  This  finding,  how- 
ever, must  be  taken  subject  to  the  facts 
which  are  now  before  us  as  stated  in  the 
Special  Case,  and  does  not  appear  to  me  to 
amount  to  anything  more  than  a  fini^iwg 
that  the  barrister,  as  stated  in  bis  letter  of 
27th  September,  1875,  had  the  intention 
to  visit  upon  Mr.  Dawson  the  costs  in  ques- 
tion, and  that  he  said  so  in  giving  judg- 


Vol.  61.] 

The  Queen  ▼.  Mayer,  Jf^.,  of  Maidenhead. 

ment ;  and  we  have  it  as  a  &ct  that,  on  the 
11th  of  March,  at  the  close  of  the  enqniiy, 
the  barrister  did  make  an  order  in  writing, 
nnder  section  19,  directing  that  the  costs 
of  the  petition  and  proceedings,  which  I 
have  called  the  inter  partes  costs,  should 
be  paid  ^j  the  respondents,  but  wholly 
omitting  to  deal  with  the  expenses  pro- 
vided for  by  section  22.  Upon  reference 
to  section  14  of  the  Corrupt  Practices 
(Municipal  Elections)  Act,  1872,  sub- 
section 5,  it  will  be  found  that  the  Election 
Coui't,  for  the  trial  of  petitions  under  that 
Act^  has  all  the  powers  and  privileges 
which  a  Judge  may  have  on  the  trial  of  an 
election  petition  under  the  provisions  of 
the  Parliamentary  Elections  Act,  1868, 
and,  by  section  29  of  this  Act,  the  Judge 
on  the  trial  of  an  election  petition  has  the 
same  powers,  jurisdiction  and  authority  as  a 
Judge  of  one  of  the  Superior  Courts,  and  as 
a  Judge  of  Assize  and  Nisi  Prius,  and  the 
Court  held  by  him  shall  be  a  Court  of 
record.  Under  these  circumstances,  it 
seems  to  me  clear  that  the  Court  of  a 
barrister  appointed  to  try  a  municipal 
election  petition  is  a  Court  of  record ;  and, 
this  being  so,  the  acts  of  the  Court  can 
only  be  proved  by  record.  If  any  authori- 
ties are  needed  for  this  proposition,  they 
will  be  found  in  the  cases  of  Ex  parte 
Ferrumdez  (3),  and  Kemp  v.  NewUe  (2). 
In  looking,  therefore,  to  see  what  was  the 
order  made  by  the  Court  at  the  time  of  the 
trial,  the  matter  must  be  governed  not  by 
what  the  commissioner  intended  or  said, 
but  by  the  written  order  actually  made, 
and  which  clearly  did  not  include  the 
costs  in  question. 

The  d^endants,  however,  next  contended 
that^  even  if  it  were  admitted  that  no  suffi- 
cient order  was  made  by  the  barrister  at 
the  hearing  of  the  petition,  the  order  made 
by  him  subsequen^y,  upon  the  4th  of  Oc- 
tober, 1875,  was  a  valid  and  a  sufficient 
order;  or  if  this  be  not  so,  that  the  letter 
written  by  the  barrister  upon  the  27th  of 
September,  1875,  must  be  taken  to  be  a 
sufficient  expression  of  his  intention  to 
visit  upon  Mr.  Dawson,  the  respondent^ 
the  costs  relating  and  belonging  to  the 
enquiry,  to  enable  this  Court  to  amend 
the  record  of  what  passed  at  the  hear- 
ing of  the  petition.  As  to  the  first  of 
Vol.  61.— Q.B. 
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these  contentions,  I  think  it  is  suffi* 
fident  to  say  that  the  order  dated  the  4th 
of  October,  1875,  in  no  way  deals  or  pro- 
fesses to  deal  with  the  costs  incurred 
under  section  22,  which  are  alone  in  ques* 
tion  in  this  case.  The  costs  with  which 
it  does  profess  to  deal  are  the  expenses  in- 
curred by  the  town  clerk  for  receiving  the 
Court,  which  are  provided  for  by  sec* 
tion  20.  So  far  from  assisting  the  defen- 
dants, this  later  order  has  a  contraiy  effect. 
By  a  clear  expression  of  opinion,  confined 
to  the  expenses  for  receiving  the  Courts 
under  section  20,  it  excludes  the  idea  that 
the  barrister  intended  to  make  an  order 
dealing  with  the  costs  of  remimeration  to 
himself,  the  officers  and  shorthand  writers, 
under  section  22. 

With  regard  to  the  second  oontentioui 
there  is  no  doubt  but  that  a  mistake  made 
by  the  clerk  or  officer  of  a  Court  in  enter- 
ing a  verdict  or  judgment  may  be  amended 
from  the  Judge's  notes.  The  older  authori- 
ties are  referred  to  in  Com.  Dig,  **  Amend- 
ment "  P.,  and  in  Marianeki  v.  Cairns  (7), 
where  the  finding  of  issues  at  a  trial  had 
been  entered  imperfectiy.  The  House  sent 
the  case  back  to  have  the  verdict  entered 
according  to  the  substance  of  the  finding, 
with  the  assistance  of  the  Judge,  who 
would  be  guided  by  his  notes.  It  is  to 
be  observed,  however,  that  this  course 
was  so  adopted  expressly  upon  the  ground 
that  what  occurred  amounted  to  a  mere 
mis-entry  of  the  verdict.  In  the  present 
case  the  written  order  made  at  the  trial 
was  signed  by  the  barrister  himself.  This 
does  not  include  the  expenses  in  question^ 
although  it  does  include  other  costs — 
namely,  those  inter  partes. 

Subsequently,  on  the  4th  of  October, 
the  barnster  made  another  order  as  to 
costs  under  section  20.  He  has  never 
made  any  order  as  to  costs  imder  section 
22,  nor  does  it  appear  that  any  applica- 
tion has  been  made  to  him  at  any  time  to 
amend  or  vary  either  of  these  two  orders ; 
but  it  is  contended  that  we  ought  now  to 
do  so,  by  reason  of  the  barrister  having, 
on  the  27th  of  September,  between  the 
date  of  the  two  orders,  written  a  letter  to 
the  Commissioners  of  the  Treasury^  wherein 
he  uses  these  very  general  words — ^namely, 
"  It  was  always  my  intention  to  visit  upon 
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Mr.  Dawson  the  oosto  relatang  and  belong- 
ing to  the  enquiry.  I  said  so  in  giving 
jad^^ment." 

For  OS  to  amend  by  this  mere  expression 
of  intention,  which  is  contrary  to  the  two 
written  orders  signed  by  the  barrister, 
appears  to  me  to  be  not  only  without  pre- 
cedent, but  it  goes  to  destroy  the  rery 
wholesome  role  that  the  judgment  and 
proceedings  of  a  Court  of  record  most  be 
proved  by  the  record.  For  a  Judge  to 
amend  his  own  record,  or  for  a  Court  be- 
fore which  that  record  comes  to  amend 
it  BO  as  to  be  in  accordance  with  the 
Judge's  notes,  is  reasonable  and  intel- 
ligible; but  for  another  Court  to  amend 
a  record  upon  the  suggestion  of  a  Judge's 
intentions  expressed  by  a  mere  letter, 
which  is  not  written  in  consequence  of 
an  application  made  by  one  of  the  parties 
to  the  proceedings,  nor,  indeed,  written 
to  either  of  the  parties  or  those  who  re- 
present them,  would  lead  to  consequences 
tending  to  produce  the  greatest  unoer- 
tainty  and  inconvenience. 

It  was  further  contended  by  the  defen- 
dants that  the  two  certificates  made  by 
the  prosecutors,  and  dated  respectively  the 
2nd  and  25th  of  August,  1875,  having 
been  canceUed,  and  the  money  collected 
nnder  the  rate  made  for  the  repayment  of 
the  sums  mentioned  in  those  two  certifi- 
cates having  been  repaid  to  the  ratepayers, 
the  prosecutors  had  no  authority  to  make 
the  second  certificate  dated  the  9th  of 
September,  1875,  requiring  the  defendant 
William  Morris  to  pay  the  amount  out  of 
the  borough  funds ;  and  further,  that  such 
second  order  would  be  bad,  because  it 
would  make  the  rate  levied  under  it  re- 
trospective, and  would  have  the  effect  dl 
visiting  npon  the  ratepayers  who  existed 
at  the  date  of  the  second  order  a  payment 
which  ought  to  have  fallen  upon  those 
who  were  ratepayers  at  the  date  of  the  first 
certificate.  These  objections  were  pre- 
sented to  us — ^first,  as  matters  of  strict 
law;  and  secondly,  as  appeals  to  that 
discretion  which  we  are  entitled  to  exercise 
in  considering  whether  we  ought  to  allow 
the  mcmdtMnu9  which  is  asked  for  to  go. 

It  might  well  be  doubted  whether  this 
discretion  ought  to  be  exercised  at  this 
stage  of  the  proceedings,  and  whether,  in 
accordance  with  the  true  practice  of  the 


Court,  this  point  ought  not  to  have  been 
taken  when  the  rule  ntn  for  the  mofnr 
damus  was  moved.  Our  attention,  how- 
ever, was  called  during  the  argument  to 
what  passed  upon  that  occasion,  and  this 
satisfied  me  that  when,  the  rule  was 
granted  it  was  intended  by  the  Court,  and 
so  expressed  by  the  Judges,  that  the  ques- 
tion of  discretion,  as  well  as  the  question 
of  legal  right,  should  be  open  to  the  de- 
fendants upon  the  final  argument. 

It  appears  to  me,  however,  that  neither 
of  these  points  assist  the  defendants.  With 
regard  to  the  latter  point  —  namely, 
illegality  or  injustice  of  giving  effect 
to  a  retrospective  rate — ^there  is  no  doubt 
that  where  a  rate  is  made  under  the 
provisions  contained  in  section  92  of 
the  Municipal  Corporation  Act  (5  d^  6 
Will.  4.  c.  76),  it  ought  not  to  be  retro- 
spective. This  result^  however,  has  been 
arrived  at  upon  the  consideration  of  the 
particular  language  of  that  section,  which 
contains  words  which  are  in  their  nature 
prospective  only,  as  will  be  seen  by  re- 
ference to  the  case  of  Woods  v.  Beed  (14). 
With  respect  to  a  boreugh  rate  made  for 
the  purpose  of  complying  with  the  provi- 
sions of  sections  20  and  22  of  ihe  Cor- 
rupt Practices  (Municipal  Elections)  Act, 
1872,  and  by  providing  for  the  costs  of 
receiving  the  Election  Court,  and  repaying 
to  the  Commissioners  of  the  Treasury 
what  has  been  paid  by  them  to  the 
barrister,  officers,  clerks  and  shorthand 
writers,  it  is  obvious  that  the  rate  made 
in  such  a  case  must  be  retrospective. 
No  such  rate  could  be  made  until  the  ex- 
penses had  been  incurred,  nor  would  it  be 
possible,  even  if  the  statute  permitted 
such  a  course,  to  contemplate  beforehand 
what  would  be  the  amount  of  such  ex- 
penses, or,  indeed,  that  they  ever  would 
be  incurred  at  all. 

With  reference  to  the  objection  that 
the  prosecutors  having  once  made  their  first 
certificate  were  funcU  officio,  and  there- 
fore had  no  power  to  make  a  second,  I 
think  the  argument  might  possibly  be 
met  by  saying  that  the  prosecutors  having 
made  their  first  certificate  were  then 
/kmcti  officio,  and  had  no  power  to  cancel 
it;  in  which  case  the  first  certificate  would 

(14)  2  Mee.  Ac  W.  777 ;  6  Law  J.  Bep  M.C. 
1Q5, 
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stand  good,  and  the  second  would  be  of 
no  effect.  I  should  prefer  myself,  how- 
ever, to  base  my  judgment  upon  a  broader 
ground,  and  to  say  ^t  the  act  of  giving 
this  certificate  is  a  ministerial  and  not  a 
judicial  act,  and  therefore  that  no  ques- 
tion of  estoppel  can  arise;  and  thatif  auy 
misapprehension  arose,  whereby  the  prose- 
cutors were  misled  either  in  giving  or  can- 
celling the  first  certificate,  it  was  not  only 
open  to  them  to  make  the  second  certifi- 
cate, but  they  were  bound  to  do  so,  in 
order  to  carry  out  what  is  their  duty  under 
the  provisions  of  the  statute.  For  the 
same  reasons  I  am  at  a  loss  to  see  why 
any  discretion  possessed  by  the  Court 
should  be  exwcued  in  favour  of  the  de- 
fendants. The  matter  seems  to  me  to 
stand  thus:  the  expenses  in  question 
must  have  been  and  were  properly  in- 
curred ;  when  incurred  they  are  to  be  paid, 
and  have  been  paid  by  the  prosecutors; 
and  section  22  of  the  statute  contains  a 
provision  in  the  clearest  language  that 
they  should  be  repaid  by  the  defendants. 
The  same  section,  however,  provides  that 
the  Court  may  order  that  they  are  to  be 
repaid  to  the  prosecutors  by  the  petitioner 
or  respondent. 

The  <mu8  of  proving  such  an  order  rests 
on  the  defendants,  and  they  having 
fiuled  to  produce  or  prove  any  such  order, 
they  are  not,  in  my  judgment,  entitled  to 
any  relief  at  our  hands.  To  give  effect  to 
this  argument  would  produce  this  result : 
that  no  valid  order  having  been  made  by 
the  banister  upon  the  respondent,  the  pro- 
secutors could  not  obtain  repayment  from 
him,  and  therefore  the  amount  which 
they  have  properly  paid  would  fJEdl  upon 
the  public  funds — a  state  of  things  which 
dearly  was  never  contemplated  under  any 
circumstances.  I  think  therefore  that  our 
judgment  should  be  for  the  prosecutors, 
and  that  the  verdict  entered  for  the  Crown 
at  the  trial  should  stand  for  the  full 
amount ;  and  that  a  peremptory  mandcb- 
fnu$  should  issue  to  compel  the  defendant 
Morris  to  repay  this  amount  after  he  has 
received  it  from  a  borough  rate ;  and  to 
compel  the  mayor,  bridgemaster  and  bur- 
gesses  and  the  town  council  of  the  borough 
of  Maidenhead  to  take  steps  to  cause  &e 
said  sum  to  be  collected  by  means  of  a 
borough  rate. 
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Lord  Colebidoe,  C.J. — This  case  in- 
volves a  question  of  considerable  difficulty. 
On  the  whole  I  agree  with  the  judgment 
delivered  by  my  brother  Pollock,  though 
not  without  considerable  hesitation. 

Judgm&ni  for  proaeciUion. 


Solicitors— The  Solicitor  to  the  Treasury,  for 
prosecutors ;  C  J.  Mander,  agent  for  B.  A. 
Ward,  Maidenhead,  for  defendants. 


[m  THE  COUBT  OF  APPEAL.] 
1882.         1    THE  QtTEEK  V,  THE  WIMBLE- 

Feb.  20,  21.  j         don  local  boabd.* 

FubUc  Librariea  Aci  {IS  iS:  19  Via.  c.  70), 
9.  6 — Public  Meeting  of  Ratepayers — Com- 
mon Law  right  to  demand  FoU — 40  d:  il 
Vict.  c.  54.  8.  1. 

Any  quaUfied  person  present  at  a  meeting 
called  under  section  6  of  IS  d:  19  Vict.  c. 
70,  to  consider  whether  or  not  the  Pt^lic 
Libraries  Act  shaU  he  adopted  for  a  district^ 
?MS  a  right  when  the  sense  of  the  meeting 
has  been  obtained  on  a  show  of  hands  to 
demand  thcU  a  poll  be  taken;  and  the  right 
to  a  poU,  which  exists  at  common  law, 
has  not  been  taken  away  by  iO  ds  4:1 
VicL  c.  54. 

Appeal  of  prosecutor  from  a  decision  of 
the  Queen's  Bench  Division  discharging  a 
rule  for  a  mandamus. 

At  a  public  meeting  of  the  ratepayers, 
duly  convened  under  18  &  19  Vict.  e.  70. 
s.  6  (1),  to  determine  whether  or  not  the 

*  Coram  Brett,  L  J. ;  and  Cotton,  L.  J. 

(1)  18  &  19  Vict.  c.  70.  a  6. :  «« The  board  of 
any  district,  being  a  place  within  the  limits  of 
any  Improvement  Act,  and  having  sach  a  popu- 
lation as  aforesaid,  diall,  upon  the  requisition  in 
writing  of  at  least  ten  persons  assessed  to  and 
paying  the  improvement  rate,  appoint  a  time, 
not  less  than  ten  days  nor  more  than  twenty 
days  from  the  time  of  receiving  such  requisition, 
for  a  public  meeting  of  the  persons  assessed  to 
and  paying  such  rate,  in  order  to  determine 
whether  this  Act  shall  be  adopted  for  such  dis- 
trict, and  ten  days*  notice,  at  least,  of  the  time, 
place  and  object  of  such  meeting  shall  be 
given  .  .  .  ;  and  if  at  such  meeting  two-thirds 
[altered  to  more  than  one-half  by  29  ft  80  Vict. 
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Pablic  Libraries  Act  should  be  adopted  for 
the  Wimbledon  district,  a  resolution  in  the 
affirmative  was  duly  carried  on  a  show  of 
hands.  A  poll  was  then  demanded  by  two 
ratepayers,  but  was  not  granted  by  the 
chairman,  and  the  meeting  was  dissolved 
without  adjournment. 

A  rule  n\8%  was  afterwards  obtained  by 
the  prosecutor,  calling  on  the  local  board 
to  shew  cause  why  a  writ  of  mandjamus 
should  not  issue,  commanding  them  to 
adopt  and  carry  out  the  provisions  of  the 
Public  Libraries  Act. 

The  Queen's  Bench  Division  (Denman, 
J,,  and  Hawkins,  J.)  discharged  the  rule, 
holding,  first,  on  the  authority  of  Tht 
Qtoeen  v.  The  Vestry  of  St.  McUthew^ 
BethncU  Green  ^2),  that  a  poll  was  de- 
mandable  of  right,  and  having  been 
demanded  but  not  granted,  the  matter  was 
undetermined,  and  the  board  had  no  power 
to  carry  out  the  resolution ;  secondly,  that 
the  common  law  right  to  demand  a  poll 
was  not  taken  away  by  40  <fe  41  Yict.  c 
54  (3). 

The  prosecutor  appealed. 

Bazalgette,  for  the  appellant. — The  com- 
mon law  right  to  demand  a  poll  does  not 
exist  in  this  case.  Further,  the  provisions 
of  the  statutes  relating  to  this  question  pre- 
vent the  existence  of  such  a  right.  Sec- 
tion 6  of  18  &  19  Vict.  c.  70  (1),  excludes 
any  adjournment  for  a  poll ;  section  7  of 
29  &  30  Yict.  c.  114,  abolishes  the  right  to 
demand  a  poll  in  connection  with  the 
Public  Libraries  Act  for  Scotland;  and 
40  &  41  Yict.  c.  54  (3),  enables  the  local 
authority  to  ascertain  ihe  opinions  of  the 
ratepayers  on  this  subject  by  means  of 

c.  lU.  8.  5]  of  such  persons  as  aforesaid  then 
present  shall  determine  that  this  Act  ought  to 
be  adopted  for  the  district,  the  same  shall 
thenceforth  take  effect  and  come  into  operation 
in  such  district,  and  shall  be  carried  into  effect 
according  to  the  laws  for  the  time  being  in 
force  relating  to  such  board." 

(2)  32  Law  Times,  N.S.  558. 

(3)  40  &  41  Yict.  c.  54.  s.  1:  «It  shall  be 
competent  for  the  prescribed  local  authority  in 
any  place  or  community  which  has  the  power  to 
adopt  one  of  the  above-recited  Acts,  to  ascertain 
the  opinions  of  the  majority  of  the  ratepayers, 
either  by  the  prescribed  public  meeting  or  by 
the  issue  of  a  voting  paper  to  each  ratepayer 
....  and  the  decision  of  the  majority  so  ascer- 
tained shall  be  equally  binding." 


voting  papers,  without  calling  any  meeting, 
80  that  any  possifaility  of  a  poll  being  cb- 
manded  is  thus  prevented.  First,  as  to 
the  existence  of  tiie  common  law  li^t  to 
demand  a  poll:  this  right  is  confined 
simply  to  vestry  meetings,  and  the  only 
authorities  on  the  subject  are  cases  where 
the  meetings  were  vestry  meetings.  The 
right  does  not  exist  where  the  meeting  is 
one  convened  under  an  Act  of  Parliament 
for  a  special  purpose,  unless  the  right 
thereto  is  given  by  the  statute.  The 
case  of  The  Queen  v.  The  Vestry  of  St. 
Matthew,  BethneU  Green  (2),  is  distinguish- 
able on  three  grounds :  first,  it  is  the  case 
of  a  vestry  meeting ;  secondly,  it  was  de- 
cided on  a  different  section  of  the  Act — 
namely,  section  8,  and  not  section  6 ;  and, 
thudiy,  it  was  decided  before  the  passing 
of  40  &  41  Yict.  c.  54.  s.  1  (3). 

[Bbett,  L.J.,  referred  to  The  Queen  v. 
How  (4).] 

A  great  distinction  exists  between  a 
vestry  meeting  and  a  meeting  summoned 
by  a  vestry.  In  the  case  of  a  vestry 
meeting,  a  poll  is  by  custom  a  port  of  the 
proceedings,  but  that  is  not  so  where  a 
meeting  is  called  by  the  vestry  under  a 
special  statute — Campbell  v.  Mound  (5), 
2%e  Queen  v.  D'Oyly  and  The  Queen  v. 
Hedger  (6)  were  also  referred  to. 

Lastly,  the  decision  in  The  Queen  v.  The 
Vestry  of  St.  Matthew,  Bethnal  Green  (2), 
was  given  before  the  passing  of  40  &  41 
Yict.  c.  54  (3),  which  takes  away  that  right, 
even  if  it  ever  existed.  There  can  be  no 
right  to  a  poll  from  that  meeting  to  the 
general  body  of  ratepayers,  and  there  is 
not  any  authority  for  that  proposition. 

Alexander  Glen,  for  the  boitfd,  was  not 
called  on. 

Bbett,  L.J. — ^I  am  of  opinion  that  the 
decision  of  Uie  Court  below  was  right.  In 
this  case  a  meeting  of  ratepayers  was  called 
under  several  Acts  of  Parliament  re- 
lating to  libraries,  at  which  meeting  it 
would  appear  that  a  vote  was  taken,  and 
that  some  persons  who  were  in  the  mi- 
nority applied  after  the  votes  were  counted 
that  a  poll  of  the  ratepayers  should  be 

(4)  33  Law  J.  Rep.  M.C.  63. 
(6)  6  Ad.  tc  B.  866;    6  Law  J.   Rep.  M.C. 
146. 
(6)  12  Ad.  k  E.  189, 
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taken.     The  chaimian  declined  to  allow  a 
poll  to  be  taken,  and  thereupon  the  board 
refiised  to  act  upon  the  resolution  adopted 
by  the  votes  of  iSie  majority  at  the  meeting, 
because  a  poll  had  been  demanded  and  re- 
fused  at  the  meeting.     An  application  was 
then  made  to  the  Queen's  Bench  Division 
for  a  mamdcvmus  to  compel  the  board  to 
act  upon  the  resolution,  but  the  Court 
declined  to  grant  it,  upon  the  ground  that 
there  was  no  legal  final  resolution  come 
to  at  the  meeting,  because  when  a  poll 
was  demanded  the  votes  of  those  present 
were  not  to  be  considered  as  the  legal 
final    vote    of  that  meeting.     The  pro- 
position, in  other  words,  is  that  any  person 
dissatisfied  with  either  the  probable  or  the 
actual  vote  of  that  meeting  had  a  right  to 
demand  a  poll  to  be  taken  of  the  votes  of 
all  the  ratepayers — that  is,  a  right  to  de- 
mand  that  a  poU  should  be  taken  not 
merely  of  the  persons  present  at  the  meet- 
ing, but  of  ail  persons  who  might  have 
been  present  if  they  had  so  chosen.     The 
question  is,  whether  such  a  poll  could  have 
been  legally  demanded,  and  whether  such 
demand  ought  to  have  been  complied  with 
in  the  present  case. 

It  was  argued  in  the  Court  below  that 
the  demand  of  a  poll  was  a  legal  right,  and 
that  the  chairman  when  the  poll  was  de- 
manded had  no  option  but  to  grant  it,  in 
order  that  the  meeting  might  come  to  a 
legal  final  resolution ;  and  it  was  said  that 
that  tight  existed  because  the  meeting  was 
a  meeting  of  a  large  number  of  qualified 
persons  who  were  called  to  act  for  the 
purposes  of  such  meeting,  but  that  all  of 
them  were  not  present,  and  that  the  matter 
was  one  of  public  interest  and  one  to  be 
decided  by  qualified  persons;  and  that 
whenever  that  is  so,  it  is  a  common  law 
incident  of  isuch  a  meeting,  unless  there  be 
some  enactment  to  the  contrary,  that  a 
final  resolution  cannot  be  come  to,  if  a  poll 
be  demanded,  unless  the  poll  has  been  taken 
not  only  of  the  persons  present  but  also  of 
all  persons  who  might  have  been  present. 
It  was  also  said  that  there  was  nothing 
contained  in  the  Acts  of  Parliament  which 
constitute  these  meetings  to  take  away 
this  common  law  right.  It  was,  however, 
asserted  on  behalf  of  the  appellant  that 
there  was  no  such  common  law  right  ap- 
plicable to  tiiis  meeting,  even  supposing 
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there  was  nothing  in  the  Acts  of  Parlia- 
ment to  the  contrary ;  and  that  even  if  such 
common  law  right  did  exist,  it  was  taken 
away  by  these  Acts  of  Parliament. 

The  first  question,  therefore,  is  whether 
— assuming  that  there  is  nothing  in  these 
Acts  of  Parliament  to  take  away  the  right 
— such  a  common  law  right  to  demand  a 
poll  at  such  a  meeting  as  this  can  be 
implied. 

It  was  argued  that  that  common  law 
right  was  only  applicable  to  the  case  of 
vestry  meetings,  or  to  the  case  of  meet- 
ings called    by  vestries.      If   the  argu- 
ment   had   been   that   it    was  only  ap- 
plicable to  the  case  of  vestries,  it  might 
have  been    suggested  that  this  was  not 
a  meeting   of  the  vestry;  but  if  it  be> 
admitted    that   the  common  law    right 
does  exist  with  regard  to  meetings  called 
by  a  vestry,  it  seems  to  me  that  it  would 
be   difiicult    to    say    that    it    does    not 
apply  to  meetings  called  by  other  people, 
or  by  other  bodies  of  the  same  kind  as 
those  which  might  have  been  called  by  a 
vestry.      The    proposition,    however,    is 
larger,  and  the  question  is  whether,  where 
there  is  a  meeting  of  a  large  body  of  quali- 
fied persons  who  have  to  decide  upon  a 
matter  of  public  interest,  it  is  not  a  com- 
mon law  attribute  of  such  a  meeting  that 
any  qualified  person  has  aright  to  demand 
that  that  vote  shall  be  taken  by  a  poll, 
and  whether,  when  he  does  so  demand 
that  the  decision  shall  be  taken  by  a  poll, 
that  does  not  enlarge  the  meeting,  and 
make  it  by  such  enlaigement  to  include 
all  persons  who  are  not  actually  present  at 
the  meeting  but  who  may  come  to  the  poll. 
It  seems  to  me  that  if  tiiie  meeting  is  en- 
larged it  must  be  enlarged  until  the  time 
when  the  poll  is  finally  taken. 

Suppose  a  poll  may  be  demanded — I 
mean,  to  be  taken  then  and  there  in  the 
room^-oould  anybody  come  into  the  room, 
after  the  poU  is  demanded,  and  vote) 
Could  the  whole  body  of  voters  come  into 
the  room  and  vote,  after  the  poll  is  demanded 
to  be  taken  then  and  there  %  And  if  the  body 
of  voters  was  so  large  that  they  coold  not 
vote  in  the  course  of  the  day,  can  it  be 
supposed  that  they  could  not  be  allowed  to 
vote  at  some  other  time  f 

It  seems  to  me  that  if  a  poll  can  be  de- 
manded at  all  it  must  have  the  effect  of 
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enlarging  the  meeting  so  as  to  comprise  all 
the  persons  who  choose  to  go  to  the  poll. 

Now,  is  there  a  right  at  common  law  to 
demand  a  poll  at  meetings  such  as  I  have 
described  1  The  common  law  can  only  be 
learnt  in  such  a  case  from  practice,  about 
which  no  evidence  is  required,  if  that 
common  law  has  been  enunciated  by  the 
Courts,  and  if  this  Court  agrees  with  that 
enunciation.  Now  it  seems  to  me  clear, 
beginninK  with  Lord  Stowell  (7),  who 
laid  it  down  as  a  rule  of  law  when  he  was 
dealing  with  vestry  meetings  in  his  nume- 
rous capacities,  that  the  right  was  appli- 
cable to  any  meetings,  and  was  not  confined 
to  vestry  meetings.  Then,  there  is  the  case 
of  Campbell  v.  Maund  (5),  in  the  Court  of 
Exchequer  Chamber,  where  Lord  Chief 
Justice  Tindal  delivered  a  written  judg- 
ment on  behalf  of  all  the  judges — ^who 
must  be  assumed  to  have  agreed  to  it,  or 
they  would  have  given  differing  judgments 
— in  which,  relying  on  the  general  reason- 
ing of  Lord  Stowell,  he  enunciated  the 
proposition  as  a  general  one  and  not  as  ap- 
plicable to  vestries  only.  This  is  therefore 
a  most  authentic  judgment  to  the  effect 
that  this  rule  applies  not  only  to  vestry 
meetings,  but  to  all  meetings  of  the  kind 
which  I  have  suggested.  Then,  in  the  case 
of  The  Queen  v.  How  (4)  (which  was  one 
of  a  vestry  acting  not  in  its  common  law 
capacity  of  vestry,  but  as  a  body  constituted 
by  Act  of  Parliament  to  peiform  a  par- 
ticular statutory  duty),  the  words  in  the 
present  sections  about  the  persons  present 
at  a  meeting  were  used ;  and  there  it  was 
held  that  the  common  law  does  imply  to 
such  a  meeting,  as  well  as  to  all  meetings 
for  a  general  purpose,  this  power  of  de- 
manding a  poll,  and  does  thereby  enlarge 
the  meeting.  It  is  therefore  in  terms 
declared  that  this  common  law  right  does 
exist,  unless  the  Act  of  Parliament  clearly 
takes  it  away.  Both  reason  and  authority, 
therefore,  point  to  the  conclusion  that  this 
common  law  right  does  exist  where  the 
meeting  is  one  at  which  a  large  class  of 
qualified  persons  might  attend  and  vote, 
but  at  which  all  of  them  are  not  present, 
and  where  some  of  those  wh&  are  present 
demand  a  poll. 

The   only  question  is    whether    these 

(7)  See  AtUh4mf  v.  Se^er,  1  Hagg.  Ca.  Ck>n8. 
Ooort,  13. 


statutes  have  taken  away  this  right.  The 
words  "  the  persons  present  at  the  meet- 
ing," and  the  word  "  thencef<Miii,"  were 
not  relied  on  by  the  counsel  for  the  ap- 
pellant, because  of  the  case  of  The  Queen 
V.  How  (4),  which  decided  that  the  pre- 
sence of  those  affirmative  words— and 
there  are  no  negative  words  in  any  of 
these  statutes—does  not  take  away  the 
common  law  right.  There  is  not  any 
enactment,  therefore,  which  in  terms  takes 
away  this  common  law  right.  The  only 
suggestion  is  that  it  has  been  taken  a  vay 
by  implication ;  but  an  implication  must 
not  be  read  into  an  Act  of  Parliament 
unless  it  is  a  necessary  implication.  It 
seems  to  me  that  there  is  no  necessary 
implication  here,  because  if  the  meaning 
of  the  common  law  rule  is  what  I  have 
stated  —  namely,  that  it  enlarges  the 
meeting,  so  that  it  is  still  the  same  meet- 
ing ;  and  that  the  vote  taken  by  a  show  of 
hands  or  in  any  other  way  at  the  meet- 
ing, is  done  away  with  at  once  by  the 
demand  of  the  poll,  so  that  the  meeting 
being  enlarged  there  is  no  vote  at  all  untU 
the  poll  has  been  held — ^then  every  word  of 
these  Acts  of  Parliament  can  be  applied. 
Here  is  the  case  of  a  meeting  actually 
held,  whereas,  according  to  the  later 
statutes,  there  need  not  be  that  prelimi- 
nary of  a  meeting  at  all ;  but,  neverthe- 
less, the  meeting  being  held  has  the 
common  law  attribute,  and  all  the  words 
of  the  Act  of  Parliament  are  satisfied,  and 
there  is  no  necessary  implication  to  take 
away  the  common  law  right  which  there- 
fore exists  in  this  case.  That  is  the  rea- 
soning of  the  Court  below.  Therefore, 
both  upon  principle  and  authority,  the 
decision  of  the  Court  below  seems  to  me 
to  be  correct. 

Cotton,  L.  J. — I  am  of  opinion  that  the 
mcmdamua  was  rightly  refused.  Two 
questions  have  to  be  considered — first, 
whether  there  is  a  common  law  right  in 
any  person  present  at  a  meeting  of  this 
kind  to  demand  a  poll;  and  secondly, 
whether  that  right  has  been  taken  away 
by  the  special  enactments  with  reference 
to  these  particular  meetings.  On  both 
these  points  I  think  the  decision  of  the 
Court  below  was  right. 

This  was  a  meeting  of  peraonsy  whose 
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right  to  vote  depended  upon  the  qualifica- 
tion of  their  heing  ratepayers.  Now,  in 
my  opinion,  the  cases  establish  that  any 
one  of  the  persons  present  at  such  a 
meeting  has  a  right,  if  he  is  dissatisfied 
with  the  conclusion  arrived  at  by  the  chair- 
man on  a  show  of  hands,  to  demand  that  a 
poll  be  taken ;  and  that  that  poll  is  not  a 
new  meeting,  but  merely  a  mode  of  ascer- 
taining the  sense  of  the  meeting,  and  of 
giving  an  opportunity  to  all  the  panshioners, 
if  they  choose,  to  come  and  express  their 
opinion  by  recording  their  votes;  and 
by  so  doing,  the  meeting  ia,  in  law, 
continued  for  the  purpose  of  taking  the 
poll.  A  poU  is  not  only  to  give  the  gene- 
ral body  an  opportunity  of  going  into  the 
meeting  and  expressing  their  opinion — it 
not  being  possible  they  should  do  so  by 
being  present  and  voting  at  the  meeting  by 
a  show  of  hands — ^but  in  order  that,  where 
the  right  to  vote  depends  upon  a  particu- 
lar qualification,  there  may  be  a  mode  of 
ascertaining  whether  the  persons  who  pro- 
pose to  vote,  or  who  have  in  fact  voted,  have 
that  qualification  or  not.  That  right,  it 
was  conceded,  belonged  to  the  parishioners 
assembled  in  vestry,  but  it  was  said  that 
it  was  confined  to  them  alone.  Now  none 
of  the  cases  which  have  been  referred  to 
limit  that  right  to  the  case  of  a  vestry. 
In  one  of  those  cases  the  reason  was  given 
— ^that  where  the  right  to  vote  depends  on 
qualification,  and  where  those  assembled  at 
the  meeting  were  merely  some  of  a  larger 
body,  all  of  whom  have  the  same  right  to 
vote,  there  exists  this  common  law  right. 
There  is  also  an  express  authority  in 
favour  of  this,  subject  however  to  an  ex- 
ception which  I  will  presently  mention, 
that  the  common  law  right  applies  to  a 
meeting  called  under  this  Act  of  Parlia- 
ment. 

In  Th^  Queen  v.  The  Vestry  of  St.  Mat- 
thew, Bethnal  Green  (2),  Lord  Chief  Jus- 
tice Cockbum  says  :  ''  Generally  speaking, 
wherever  a  decision  is  come  to  by  a  public 
body  on  a  matter  of  public  interest,  and 
where  the  right  of  voting  turns  on  a 
question  of  qualification,  the  rule,  which 
has  been  established  by  a  series  of  de- 
cisions, and  which  is  entirely  in  accord- 
ance with  common  sense,  is  that  a  poU  is 
demandable  as  of  right  by  any  person  en- 
titled to  vote  who  is  dissatisfied  with  the 
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conclusion  arrived  at  by  the  president  of 
the  meeting/'  I  entirely  agree  with  what 
is  there  said.  An  attempt  was  made  to 
draw  the  distinction  that  that  was  not  a 
meeting  called,  as  in  the  present  case,  by 
a  local  authority,  but  was  a  meeting 
called  by  a  vestry,  and  was  therefore  a 
vestry  meeting  to  which  this  common  law 
right  applied.  In  my  opinion  it  is  im- 
possible to  maintain  that  contention.  The 
meeting  there  was  called  under  the  Act, 
and  if  the  right  is  to  be  extended  to  a 
meeting  called  by  a  vestry,  it  must,  in  my 
opinion,  be  equally  extended  to  a  meeting 
of  the  same  persons — ratepayers—called 
not  by  a  vestry,  but  by  another  local 
authority  constituted  by  the  Act,  and 
having  power  under  the  Act  to  call  a 
meeting.  It  is  the  right  of  the  persons 
who  are  called,  and  who  are  present  at 
the  meeting — ^not  a  right  given  to  them  by 
the  persons  who  call  the  meeting— -and  in 
my  opinion  that  case  is  exactly  in  point, 
and  in  the  absence  of  other  authority  is  in 
accordance  with  the  law. 

It  was  said  that  here  the  right  has  been 
taken  away  by  Act  of  Parliament;  and 
that  the  case  is  not  an  authority  directly 
in  point,  because  there  the  meeting  was 
called  under  section  8,  whereas  here  it  waa 
under  section  6  ;  and  also  that  there  is  a 
later  Act  of  Parliament  which  did  not 
then  exist.  But  in  my  opinion  that  dis- 
tinction does  not  help  the  appellant  here, 
although  the  words  of  section  6 — ^that  if 
the  meeting  shall  so  determine,  thenceforth 
the  Library  Act  shall  be  put  in  operation — 
are  somewhat  different;  but  in  my  opinion 
the  meeting  is  not  at  an  end,  and  has  not 
come  to  its  legal  final  conclusion,  until  the 
poll,  which  was  demanded  of  right,  has 
been  held.  The  poll  is  an  adjournment  of 
the  meeting,  which  cannot  be  considered 
at  an  end,  or  as  determined  at  all,  until 
that  poll  has  been  taken  and  the  result 
is  known.  The  word  ^*  thenceforth  "  does 
not  therefore  help  the  present  appel- 
lant. 

It  was  said,  however,  that  the  later  Act 
—40  <fe  41  Yict.  c.  54  (3)— does  help  the 
appellant;  but  that  Act  gave  power  to 
certain  local  authorities  to  dispense  with 
the  preliminary  of  calling  a  general  meet- 
ing ;  and  it  enacted  that  the  local  authority 
might  ascertain  the  wishes  of  the  rate- 
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payers,  either  by  calling  a  meeting,  or 
by  at  onoe  sending  round  voting  papers. 
There  is  this  distinction :  if  there  is  a 
common  law  incident  to  a  meeting  that  a 
poll  is  demandable,  it  means  that  the  local 
authority  may  either  go  through  the  pre- 
liminary of  codling  a  meeting  subject  to  a 
poll  being  demanded, and  held  if  demanded; 
or  they  may  dispense  with  the  meeting, 
which  gives  the  ratepayers  an  opportunity 
of  discussing  the  question,  and  at  once, 
without  any  preliminary  discussion,  go  to 
the  poll,  and  express,  by  means  of  voting 
papers,  their  opinion  whether  the  Act 
shall  be  adopted  or  not. 

That  explains  the  words  ''shall  be 
equally  binding,"  which  are  relied  on  by 
the  appellant.  In  my  opinion  that  Act 
does  not  take  away,  if  it  has  not  been 
already  taken  away,  the  common  law  right 
to  demand  a  poll  at  a  meeting  held  under 
the  Public  libraries  Act. 

Another  Act,  which  was  to  assimilate 
the  law  as  to  public  libraries  in  England 
and  Scotland,  was  also  referred  to.  That 
Act  did  undoubtedly  repeal  the  Act  ap- 
plicable only  to  Scotland,  which  gave 
power  to  the  parties  to  demand  a  poll,  but 
why  that  was  done  is  not  known.  Now, 
although  it  may  be  some  argument  against 
the  common  law  right,  because  Parliament 
may  have  supposed  that  the  right  did  not 
exist  either  in  Scotland  or  in  England,  yet 
that  is  not  in  my  opinion  sufficient,  if  it  is 
once  established  that  the  common  law  riglit 
did  exist  independently  of  Act  of  ParHa- 
ment,  to  shew  that  the  Legislature  has 
taken  away  that  common  law  right. 

The  common  law  right,  when  established 
and  existing,  cannot  be  taken  away  by  Act 
of  Parliament,  unless  upon  a  fair  construc- 
tion of  the  Act  it  is  clearly  intended  to 
take  away  that  right.  Here  I  can  find  no 
enactment  which  on  any  fair  construction 
will  take  away  that  right.  On  both  points, 
therefore,  the  present  appeal  fails. 

Appeal  dismissed. 


Solicitors — ^W.  F.  Sommerhays,  for  prosecution ; 
W.  H.  Whitfield,  for  the  boaid. 
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Cheque — Overdue  Draft — Rights  of  bona 
fide  Holder, 

The  rule  of  law  that  the  holder  of  an 
overdue  bill  of  exchange  or  promissory  note 
payable  at  a  fixed  date  has  it  with  the  same 
titUy  and  no  other,  as  the  person  from  whom 
he  receives  it,  has  no  application  to  cheques. 
The  mere  fact,  therefore^  that  a  person  is 
the  holder  of  a  cheque  eight  days  after  its 
date  does  not  of  itself  place  him  in  the 
position  of  a  taker  at  his  peril  so  eu  to 
make  him  stand  in  the  same  position  eu 
the  person  from  whom  he  receives  it.  The 
proper  question  for  the  jury  in  such  a  ease 
is  whether  the  cheque  was  taken  under  such 
circumstances  eu  ought  reasonably  to  have 
created  suspicion  that  it  was  in  any  way 
tainted  with  fraud, 

Down  V,  HalUng  (4  B.  <fe  C.  330)  ex- 
plained  and  distinguxshed. 

Farther  consideration. 

This  was  an  action  brought  by  the 
plaintifls  to  recover  the  sum  of  98/.  At 
the  trial,  before  Field,  J.,  the  verdict  was 
entered  for  the  plaintifEs,  subject  to  a  point 
of  law  which  was  reserved  by  the  learned 
Judge  for  further  consideration. 

The  plainti£Bii,  by  their  statement  of 
claim,  alleged  as  follows : — 

1.  The  defendant,  on  the  21st  of  August, 
1 880,  by  his  cheque,  directed  to  the  National 
Bank,  required  the  said  bank  to  pay  to  one 
Moss  or  bearer  the  sum  of  98/. 

2.  The  plaintiflb  became  the  bearers  of 
the  cheque,  and  the  same  was  duly  pre- 
sented for  payment  and  was  dishonoured. 

3.  The  defendant  had  due  notice  of  such 
dishonour,  but  has  not  paid  the  amount  of 
the  cheque,  or  any  part  thereofl 

The  defendant,  by  his  statement  of  de- 
fence, after  denying  that  he  had  notice  of 
dishonour,  alleged  as  follows : — 

Ptoagraph  3. — The  defendant,  on  the 
21st  day  of  August,  1880,  by  his  cheque 
payable  to  one  Moss,  required  the  National 
%ank  to  pay  to  the  said  Moss  the  sum  ol 
98/. 

4.  Onoraboutthe  20th  of  August,  1880, 
the  defendant  handed  the  said  cheque  to 
one  Ck)ll8,  who  gave  defendant  no  con- 
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sideration  for  the  same,  upon  a  distinct 
agreement  and  understanding  that  the  eaid 
cheqne  was  to  be  held  as  a  security  for  a 
bill  of  exchange,  which  the  said  Colls  had 
requested  the  defendant  to  procure  discount 
of  for  him,  the  said  Colls.  The  said  Colls 
further  promised  and  undertook  that  he 
would  not  part  with  nor  in  any  way  deal 
with  the  said  cheque  until  the  defendant 
procured  discount  of  the  said  bill  of  ex- 
change. The  defendant  was  unable  to 
procure  discount  of  the  said  bill  of  ex- 
change,  and  gave  notice  thereof  to  the 
said  Colls  before  he  paid  the  said  cheque 
to  the  plaintiffs. 

5.  In  breach  of  the  said  agreement,  and 
in  fraud  of  the  defendant,  the  said  Colls 
paid  the  said  cheque  to  the  plaintifis,  who 
had  notice  of  the  premises. 

6.  The  defendant  repeats  the  allegations 
contained  in  paragraplus  3,  4  and  5  of  this 
statement  of  defence,  and  says  that  the 
plaintiflfs  were  the  agents  of  the  said  Colls 
for  the  purpose  only  of  collecting  the  pro- 
ceeds of  the  said  cheque,  and,  if  the  same 
was  paid,  of  placing  the  said  proceeds  to 
his  credit.  The  plaintiffs  had  given  no 
consideration  for  the  said  cheque,  and  held 
the  same  subject  to  the  agreement  before 
referred  to  and  to  the  equities  existing 
between  the  said  Colls  and  the  defendant. 

7.  The  defendant  further  says  that  the 
said  cheque  was  presented  for  payment 
by  the  said  Colls  and  dishonoured  by  the 
defendant's  bank,  and  the  plaintifis  subse- 
quently— ^to  wit,  at  the  expiration  of  eight 
days — ^took  the  same,  with  notice  thei^of 
and  subject  to  the  agreement  between  the 
said  Colls  and  the  defendant  and  the 
equities  existing  between  the  said  Colls 
and  the  defendant. 

Henry  Matthews,  Q,C.,  and  Paget,  for  the 
plaintiff. — The  verdict  was  properly  en- 
tered at  the  trial  for  the  plaintiffs.  The  ques- 
tion b,  whether  a  person  honafde  taking  a 
cheque  eight  days  old  is  affected  by  all 
equities,  and  stands  in  no  better  position 
than  those  from  whom  he  has  taken  it. 
The  only  authority  for  such  a  proposition 
is  Doum  v.  Hailing  (1),  which  was  relied 
upon  by  the  defendant  at  the  trial.  The 
decision  in  that  case,  if  not  distinguishable, 

(1)  4B.  &C.  330. 
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is  in  conflict  with  the  later  case  of  Boths' 
child  V.  Comet/  (2),  where  it  was  expressly 
held  that  the  rule  of  law  with  respect  to 
overdue  bills  of  exchange  and  promissory 
notes  has  no  application  to  the  case  of 
cheques. 

They  also  dted  Goodman  v.  Harvey  (3), 
Robinson  v.  Hawksford  (4),  The  Bank  of 
Bengal  v.  Fagan  (5),  Ingham  v.  Beniross 
{Q),Brooksy,  Mitchell  il), Brown  v.  Uavies 
(8),  Boehm  v.  Stirling  (9)  and  Serrell  v.  The 
Derbyshire,  dec,  Railway  Company  (10). 

Rose  Innes  (Talfourd  Salter,  Q.C,  with 
him),  for  the  defendant. — The  decision  in 
Down  V.  Hailing  (1)  has  never  been  over- 
ruled, and  is  still  considered  as  good  law.  In 
that  case  Bayley,  J.,  said,  **  If  a  hill,  note  or 
cheque  be  taken  after  it  is  due,  the  party 
taking  it  can  have  no  better  title  to  it  than 
the  party  from  whom  he  takes  it."  It  is 
contended,  therefore  on  the  authority  of 
Dottm  V.  Hcdling  (1),  that  the  defendant 
is  entitled  to  judgment. 

Cur.  adv.  mdt. 

The  following  judgment  was  (on  Dec. 
19)  delivered  by 

Field,  J. — This  is  an  action  brought  to 
recover  98/.,  the  amount  of  a  cheque,  of 
which  the  plaintiffs  were  the  bearers.  It 
was  dated  the  21st  of  August,  1880,  and 
it  directed  the  National  Bank  to  pay  that 
sum  to  A.  Moss  or  bearer ;  and  the  state- 
ment of  daim  alleged  presentment  for 
payment,  non-payment  and  due  notice  of 
dishonour.  The  defendant  by  his  state- 
ment of  defence  denied  notice  of  dishonour, 
and  alleged  that  the  defendant  on  the  20th 
of  August  handed  the  cheque  to  Greorge 
Colls,  under  such  circumstances  as,  if 
proved,  and  if  the  latter  had  been  the 
plaintiff,  might  have  fiunished  a  good 
answer  to  his  claim.  The  statement  of 
defence  further  alleged  (in  paragraph  5) 
that  Colls  in  fraud  delivered  the  cheque  to 

(2)  9  B.  &  C.  888. 

(3)  4  Ad.  k.  E.  870 ;  6  Law  J.  Rep.  E.B.  260. 

(4)  9  Q.B.  Rep  5^;  16  Law  J.  Rep.  Q.B.  377. 
(6)  7  Moo.  P.O.  72. 

(6)  7  Ck)m.  B.  Kep.  N.8.  82 ;  28  Law  J.  Rep. 
C.P.  294. 
(7;  9  Mee.  k  W.  18. 

(5)  8  Term  Rep.  80  ;  11  Law  J.  Rep.  Exch.  Rl. 

(9)  7  ibid.  423 ;  2  Esp  675. 

(10)  9  Com.  B,  Rep.  811;  19  Law  J.  Rep. 
C.P.  371. 
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the  plaintifft,  who  had  notioe  of  the  pre- 
mises. As  a  separate  defence  the  defen- 
dant further  alleged  ^paragraph  6)  the 
same  circamstances,  and  that  the  plaintiffs 
were  the  agents  of  Colls,  and  had  given 
no  consideration,  and  held  the  same  sub- 
ject to  the  equities  existing  between  Colls 
and  the  defendant.  As  a  further  defence 
the  defendant  said  that  the  cheque  was 
presented  for  payment  by  Colls  and  dis- 
honoured, and  the  plaintiffs,  at  the  expira- 
tion of  eight  days,  took  the  same  with 
notice  and  subject  to  the  equities. 

At  the  trial  the  plaintifisproved  that  Colls 
was  a  customer  having  an  account  at  one  of 
their  branches,  and  that  he  had  on  the  29th 
of  August  (eight  days  after  the  date)  paid 
in  the  cheque  to  the  credit  of  his  account, 
and  that  they  had  given  him  consideration 
for  the  same.  The  defendant  cross-ex- 
amined the  plaintifiB'  witness,  but  did  not 
elicit  from  them  any  circumstances  tending 
to  shew  any  notice  or  absence  of  bona 
Jtdes  on  the  plaintiffs*  part,  or  anything 
which  tended  to  shew  that  the  payment 
of  the  cheque  by  Colls  into  his  account 
was  made  under  any  circumstances  which 
ought  to  have  excited  the  suspicion  of  the 
phuntiffs,  as  reasonable  men  of  business, 
or  that  the  cheque  was  at  all  tainted  with 
fraud,  except  the  circumstance  that  the 
deUvery  to  them  was  made  eight  days  after 
the  date  of  the  cheque.  The  plaintiffs' 
counsel  contented  themselves  with  proving 
a  prima  facie  case ;  and  at  the  close  of  it 
Mr.  Talfourd  Salter  said  that  he  had  no 
affirmative  evidence  to  prove  any  notice  to 
the  plaantifis,  and  did  not  wish  to  address 
the  jury  upon  the  question  as  to  the  con- 
'aideration  given  by  the  plaintiff,  or  the 
presentation  by  Colls  alleged  in  the  5th 
paragraph;  but  he  submitted  that,  inas- 
much as  ^e  6th  paragraph  alleged  that 
the  plaintifis  had  taken  the  cheque  eight 
days  after  its  date,  I  was  bound  to  rule 
that  this  circumstance  alone  was  sufficient 
to  entitle  him  to  the  benefit  of  the  well- 
established  rule  of  law  as  applicable  to 
overdue  bills  of  exchange  and  promissory 
notes,  that  those  who  take  them  take  them 
at  their  peril,  and  stand  in  no  better  position 
than  those  from  whom  they  take  them  as  to 
any  equities  between  the  latter  and  the  accep- 
tor or.  maker  attaching  to  the  instrument ; 
and  for  his  authority  on  this  point  he  dted 


Down  V.  HaUing  (1).  Mr.  Matthews,  finr 
the  plaintiflb,  denied  the  existence  of  any 
such  rule  of  law,  and  relied  upon  the  case 
of  Rothschild  V.  Comey  (2).  I,  for  the 
purpose  of  the  day,  ruled  against  Mr. 
Salter  and  directed  a  verdict  for  the  plain- 
tifEs,  reserving,  however,  for  further  con- 
sideration the  question  whether  the  mere 
circumstance  that  the  plaintifEs  todc  the 
cheque  eight  days  after  its  date  was  enough 
by  itself,  as  a  matter  of  law,  to  place  tibe 
plaintiffis  in  the  position  of  takers  at  their 
peril,  so  as  to  entitle  the  defendant  to 
treat  them  as  if  they  were  in  the  position 
of  Colls,  and  liable  to  have  their  title 
defeated  by  any  matter  attaching  to  the 
cheque,  which  would  have  amounted  to  an 
answer  against  Coll&  The  case  was  after- 
wards argued  before  me  on  further  con- 
sideration, when  all  the  authorities  on  both 
sides  were  ably  and  fully  brought  before 
me ;  and,  having  considered  them,  I  see 
no  reason  to  alter  the  view  which  I  took 
at  the  trial. 

That  the  holder  of  an  overdue  bill 
or  note  payable  at  a  fixed  date,  ap- 
pearing of  course  upon  it,  is  in  the  pota- 
tion suggested,  is  established  beyond  all 
doubt ;  and  the  reason  of  the  rule  is,  that, 
inasmuch  as  those  instruments  are  usually 
current  during  the  period  before  they  be- 
came payable,  and  their  negotiation  after 
that  period  is  out  of  the  usual  axid  or- 
dinary course  of  dealing,  that  cireumstance 
is  sufficient  of  itself  to  excite  so  much 
suspicion  that,  as  a  rule  of  law,  the  in- 
dorsee must  take  it  on  the  credit  of,  and 
can  stand  in  no  better  position  than,  the 
indorser — Brown  v.  Davies  (8).  But  with 
regard  to  cheques,  no  such  rule  has  been 
laid  down  (the  case  of  Down  v.  Hal- 
ling  (1),  as  I  shall  shew  presently,  not 
amounting,  I  think,  to  any  such  decision), 
and  there  is  one  case  in  which  that  pro- 
position has  been  denied  or  doubted. 

In  Rothschild  v.  Comsy  (2)  the  action 
was  brought  by  the  maker  of  the  cheque 
to  recover  the  amount  from  the  defen- 
dant who  had  obtained  cash  for  it.  The 
cheque  was  dated  the  19th  of  January; 
it  had  been  obtained  from  the  plaintiff  by 
the  fraud  of  Brady ;  and  Brady,  on  the 
24th  ^five  days  after  date),  handed  it  to  the 
defenaant,  who  cashed  it  bona  Jide^  and 
afterwards  presented  it  and  received  the 
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amount  from  the  plaintiff's  bank.     At  the 
trial  the  learned  Judge  directed  the  jmry 
that  if  they  thought  the  circumetanoeB  of 
the  case  were  such  as  ought  to  have  excited 
the  suspicion  of  a  prudent  man,  and  that 
the  defendant  had  not  acted  with  reason- 
able caution^  they  should  find  a  verdict  for 
the  plaintiff — otherwise  for  the  defendant. 
A  rule  was  then  obtained  for  a  new  trials 
on  the  ground  that  the  Judge  ought  to 
have  directed  the  jury  that  the  cheque 
was  overdue,  and  was  therefore  taken  by 
the  defendant  at  his  peril,  and  that  the 
defendant  could  have  no  better  title  than 
Brady ;  but  after  argument,  in  which  Dovm 
V.  HaUing  (1)  was  cited,  the  rule  was  dis- 
charged, Lord  Tenterden,  C. J.,  saying  that 
it  could  not  be  laid  down  as  a  matter  of 
law  that  a  party  taking  a  cheque  after 
any  fixed  time  from  its  date  roust  do  so 
at  his    peril.     And  Mr.   Justice   Little- 
dale  observed  that,  although  the  rule  of 
law  was  so  as  to  bills  of  exchange  and  pro- 
missory notes,  it  could  not  be  applied  to 
cheques.     In   Serrell   v.   The  Derbyshire 
BaUtoay  Company  (10)  the  cheque  was 
dated  the  13th  of  August,  and  was  not  pre- 
sented until  the  6th  of  October;  and  the  case 
of  Down  V.  Hailing  (1)  was  cited  by  Mr. 
Justice  Cresswell  for  the  proposition  of  Mr. 
Justice  Holroyd  in  it,  that  the  defendants, 
having  taken  the  cheque  more  than  five 
days  after  date,  took  it  at  their  peril ;  and 
Sergeant  Byles,  arguendo,  said  that  Dovm 
V.  HaUing  (1)  was  not  consistent  with 
Rothschild  V.   Comey  (2).     Mr.   Justice 
Maule  held  that  no  such  strict  law  existed 
that  a  cheque  must,  as  against  the  maker, 
under  such   cii*cumstances,  be  presented 
promptly,  but  that,  when  a  reasonable  time 
has  passed  a  cheque  stands  on  the  same  foot- 
ing as  a  bOl  of  exchange ;  and  he  thoaght 
that  the  cheque  in  that  particular  case  might 
probably  be  considered  in  the  nature  of  an 
overdue  bill ;  and  fraud  being  shown  in  its 
inception',  the  onus  was  thrown  upon  the 
plaintiff  of  shewing  how  he  got  it. 

Of  course,  even  with  regard  to  cheques, 
there  is  no  doubt  that  in  the  ordinary  course 
of  business  they  are  intended  almost  as  cash, 
and  for  early,  if  not  prompt,  payment ;  and  it 
is  Well  known  law  that  as  between  the  maker 
and  payee,  although  therbis  no  absolute  duty 
to  present  a  cheque  promptly,  that  daty 
■o  mueh  exists  that  exact  rules  have  bcten 
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laid  down  beyond  what  period  the  pa|yiea 
may  not  delay  presentation  if  he  wishes- to 
avoid .  the  consequences  of  -  any  damagjd 
oaiised  to  the  maker  by  the  insolvent  of  the 
drawee,  or  otherwise  bis.  Having  regard  .to 
this  duty,  I  have  come  to  this  oonolusioiii 
that)  looking  to  the  peculiar  circrnnstanoBii 
of  Down  V.  Hailing  (1)  and  the  mode  m 
which  the  matter  was  there  treated,  there 
it  no  conflict  between  that  case  and  the 
case  of  Bothschild  v.  Comey  (2),  aa  hik 
been  supposed.    Li  Down  v.  HaUing  (h) 
the  plaintiff  sought  to  recover  the  amoaht 
of  a  cheque  for  50^,  dated  the  16th  of 
November,  1824.    He  did  not  shew  hour 
that  cheque  got  out  of  his  hands,  but  on 
the  evening  of  the  22nd  a  woman  unknown 
to  the  defendant  bought  at  his  shop  goods 
worth  over  5L,  and  tendered  the  cheque  in 
payment,  he  paying  her  the  di£Eerence.   He 
presented  the  cheque  on  the  following. day 
and  received  the  amount.    No  evidenoe 
having  been  given  by  the  plaintiff  aooount- 
ing  for  its  having  got  out  of  his  hands,  the 
defendant    claimed    a    nonsuit    on    that 
ground ;  bat  Lord  Tenterden  told  the  jurjr 
to  find  for  the  plaintiff  if  they  thought 
that  the  defendant  had  taken  the -cheque 
under  circumstances  which  ought  to  have 
excited  the  suspicion  of  a  reasonable  maii ; 
and,  further  (on  the  autiiority  of  GHU  v. 
CiMti  (11),  wMch  has  since  been  overruled), 
asked  whether  the  defendant,  although  not 
acting  fraudulently,  had  acted  negHgenlty 
in  taking  the  cheque ;  and  upon  those  di« 
reetiouB  the  jury  found  a  verdict  for  the 
plaintiff;   and  upon  a  rule  having  been 
moved  for  a  new  trial  on  the  ground  of 
misdirection,  the  Court  supported  the  di- 
rection as  to  negligence  upon  the  authority 
of  GUI  V.   CubiU  (11);  and  as   to  the 
rest,  Mr.  Justice  Bayley  is  reported  to 
have   said    that   if   a    cheque    is    taken 
after  it  is  due,  the  party  taking  it  can 
have  no  better  title  than  the  person  from 
whom  he  took ;  and  it  is  in  this  passage 
that  he  is  supposed  to  lay  that  proposition 
down  as  a  rule  of  law.     It  must  be  re- 
membered, however,  that  Lord  Tenterden 
was  also  a  party  to  the  decision  in  Roths- 
child  V.  Coriiey  (2),  and  could  not  liave 
intended  to  hold  in  that  case  contrary  to 
the  recent  decisionon  Dovm  v.  Hailing  ( 1 ) ; 

(11)  3B.  &C.  466. 
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and,  if  the  language  of  Mr.  Justice  Hoi- 
rojd  is  looked  at,  when  he  says  that  five 
days  ought  to  have  excited  the  defendant's 
suspicion,  and  that  in  the  case  before  him 
a  reasonable  time  had  elapsed,  I  think  the 
true  result  of  that  case  is  that  the  Court 
decided  it  rather  upon  its  own  peculiar 
facts  than  as  intending  to  lay  down  any 
strict  rule  of  law.  In  Serrell  v.  The 
Derby  shire  Railway  Company  (10),  Mr. 
Justice  Maule  says  perhaps  the  two  cases 
may  be  reconciled ;  and  if  my  view  of  the 
character  of  the  decision  in  Down  v.  Hal- 
ling  (1)  is  right,  I  have  been  able  to  come 
to  the  same  conclusion. 

I  should,  therefore,  under  ordinary  dr- 
cumstanoes,  have  contented  myself  with 
giving  judgment  for  the  plaintiff;  but  I 
think,  assuming  this  to  be  the  sound  view 
of  Down  V.  Hailing  (1),  it  follows  from  that 
case,  as  well  as  from  the  other  cases,  that  the 
true  question  for  the  jury  being  whether 
the  cheque  in  the  present  case  was  taken  by 
the  plaintiflb  under  such  circumstances  as 
ought  to  have  excited  their  suspicion,  and 
the  lapse  of  eight  days  being  a  circumstance 
undoubtedly,  though  not  conclusive,  to  be 
taken  into  consideration  by  them  in  con- 
sidering that  qnestion,  I  ought  to  have 
left  that  qaestion  to  the  jury.  I  should, 
indeed,  have  done  so  if  I  had  understood 
that  Mr.  Talfourd  Salter  had  wished  it. 
From  what  passed,  however,  on  the  argu- 
ment, I  think  there  may  have  been  a  mis- 
understanding on  my  part  in  tlie  matter, 
and  undoubtedly  that  question  was  not 
put  to  jury,  and  the  defendant  is  entitled 
to  have  it  put  if  he  so  wishes. 

I  therefore  give  judgment  for  the  plain- 
tiff with  coats,  subject  to  the  condition 
that,  if  the  defendant  elect  within  ten  days 
after  my  judgment  to  have  a  new  trial,  he 
may  do  so ;  and  in  that  event  thd  costs  of  the 
former  trial  and  of  further  consideration 
should  abide  the  event  of  the  second  trial. 

Judgment  for  plaintiff b. 


Solicitors —White,    Broughton   k   White,    for 
plaintiffs ;  J.  A.  Hales,  for  defendant. 
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Statute  of  Limitatione — Fraud — Con- 
eealment  of  Cause  of  Action — Discovery  of 
Original  Fraud — Time  when  Statute  runs 
in  case  of  Fraud — Absence  of  reasontMe 
means  of  Discovery  of  Fraud — JudiccUure 
Act — Application  of  Rule  of  Equity. 

Concealed  fraud  and  the  absence  of 
reasonable  means  of  discovery  may  be 
pleaded  in  reply  to  a  defence  of  the  Statute 
of  Limitations, 

Wliere  to  a  claim  for  damages  for 
fraudulent  representations  as  to  the  value 
of  shares  in  a  company f  the  defendant 
pleaded  the  Statute  of  Limitations^  and 
the  plaintiff  replied  that  he  did  not  dis- 
cover,  and  could  not  by  reasonable  diligence 
have  discovered  the  frauds  or  that  de- 
fendant was  a  party  to  it,  and  that  the 
defendant  had  actively  concealed  the  fraud 
to  prevent  discovery  till  within  six  years 
before  custion, — Held,  on  demurrer^  a  good 
reply, 

A  rejoinder  to  the  reply ,  tJiat  the  several 
frauds  and  concealments  alleged  did  not 
accrue  within  six  years  before  the  action, 
held  bad  on  demurrer. 

This  was  an  action  against  promoters  to 
recover  damages  for  fraudulent  represen- 
tations made  by  them  more  than  six  years 
before  action  brought,  by  reason  of  which 
the  plaintiff  was  induced  to  buy  shares  in 
a  certain  company.  The  statement  of 
defence  alleged  that  the  cause  of  action  did 
not  arise  within  six  years,  to  which  the 
plaintiff  replied  that  he  did  not  discover 
the  fraud,  or  that  the  defendant  had 
been  a  party  to  it,  and  that  he  could  not 
by  reasonable  diligence  have  discovered  it 
till  within  six  years  before  the  action. 
Further,  that  the  defendant  actively  and  de- 
liberately concealed  the  existence  and  means 
of  discovering  such  fraud,  in  order  to  pre- 
vent and  delay  the  plaintiff  from  discovering 
it  until  within  six  years.  To  this  reply  the 
defendant  demurred,  and  r^oined  further 
that  the  several  firauds  and  concealments 
alleged  did  not  accrue  till  within  six  years 
before  action.  To  this  the  plaintiff  de- 
murred. 

*  Affirmed  by  a  majority  of  the  Ooort  ot 
Appeal  on  the  I6th  of  Mardb,  1882. 
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W,  G.  Harrison,  Q.C»  {A,  J.  Bcun  with 
him),  for  the  defendant,  in  support  of  the  de- 
murrer to  the  reply. — If  this  were  an  action 
for  a  matter  which  was  exclusively  within 
the  jurisdiction  of  Courts  of  equity  before 
the  Judicature  A  ct,  this  might  be  a  good  re- 
plication. But  this  is  an  action  for  damages, 
and  the  rule  in  equity  that  the  statute 
runs  from  the  discoveiy  of  a  fraud  does 
not  apply.  Then  when  there  is  a  concur- 
rent remedy  at  law  and  equity,  and  the 
Statute  of  Limitations  would  apply  at 
law,  the  Courts  of  equity  will  act  by 
analogy  and  impose  the  same  limitation — 
Knox  V.  Gi/e  (1).  The  general  principle  is 
pointed  out  by  Lord  Westbury  thero  as 
having  been  long  established.  Hunter  v. 
Gibbons  (2)  expressly  decides  that  fraud  is 
not  an  answer  to  a  plea  of  the  Statute  of 
Limitations  at  law,  and  this  was  an 
authority  which  ought  to  have  been  fol- 
lowed in  The  Ecclesiastical  Commissioners 
V.  The  N^orth  Eastern  Railway  Compa/ny 
(3)  and  Trotter  v.  McLean  (4),  because 
Pollock,  C.B.,  said  in  the  former  case  that 
a  Court  of  equity  would  not  relieve.  In 
Dean  v.  Thwaite  (5),  Lord  Eomilly  says  the 
burden  of  proof  is  on  the  defendant ;  but  if 
he  shews  that  the  acts  complained  of  were 
done  idx  years  before  action,  the  plaintiff 
has  no  remedy. 

They  referred  also  to  Slory  Equity 
Jurisprudence  §  64a,  Cholmondeley  v. 
Clinton  (6)  and  Tlie  Imperial  Gas  Com,' 
pany  v.  TJie  London  Gas  Company  (7). 

F.  M.  White  and  Chitty,  for  the  plaintiff. 
— The  rule  in  equity  is  dear ;  the  statute 
does  not  bind  the  Court  of  equity,  but  it 
uses  it  to  assist  discretion,  and  it  will  not 
apply  it  in  case  of  fraud  before  discovery — 
Brookshank  v.  Smith  (8),  Booth  v.  Lord 
Warrington  (9)  and  Hovenden  v.  Lord 
Annesley  (10),  where  there  is  no  demurrer 
for  want  of  equity,  the  Courts  will  apply 
the  rule  of  the  analogy  of  the  statute. 

(1)  5  E.  ^  £r.  App.  at  p.  674  ;  42  Law  J.  Rep, 
Chanc.  234. 

(2)  1  Hurl.  Sc  N.  459. 

(3)  Law  Rep.  4  Ch.  D.  846 ;  47  Law  J.  Rep. 
Chanc.  20. 

(4)  Ibid.  3  Ch.  D.  574. 

(5)  21  Beav.  621. 

(6)  2  Jac.  k  W.  at  p.  156. 

(7)  10  Excb.  Rep.  39;  23  Law  J.  Rep.  Ezcb. 
303. 

(8)  2  You.  k  C.  Exch.  42. 

(9)  4  Bro.  P.C.  163. 

(10)  2  Sch.  k  Lef.  629. 


[Field,  J. — Is  it  not  really  that  Courts 
of  equity  would  not  acknowledge  the 
statute,  but  they  would  not  help  a  man 
who  knowingly  slept  upon  his  rights  t] 

In  Blair  v.  Bromley  (11),  Wigram, 
Y.C.,  points  out  that  the  plaintiff,  not 
being  able  to  evade  the  Statute  of  limita- 
tions at  law,  had  to  come  to  equity  to  be 
relieved.  And  on  appeal  the  Lord  Chan- 
cellor does  not  qualify  the  opinion  expressed 
by  the  Yice-Chancellor,  though  he  puts 
the  case  on  a  different  ground  (12) — 
Clark  V.  Hougham  (13).  The  Imperial 
Gas  Company  v.  The  London  Gas  Com- 
pany (7)  decides  that  this  would  be  a  case 
for  Wigram,  Y.C.'s  rule  to  be  applied. 
This  must  be  treated  as  a  suit  in  equity, 
and  the  rule  must  be  applied.  Hunter  v. 
Gibbons  (2),  is  alluded  to  by  Fry,  J.,  in 
Trotter  v.  McLean  (4),  and  he  shewed  that 
it  was  only  a  question  of  pleading  an 
equitable  replication  under  the  Common 
Law  Procedure  Act,  1854.  Since  the 
Judicature  Act  the  rule  in  equity  is  ap- 
plicable in  all  actions,  and  the  Court  look- 
ing at  the  substance  of  the  action,  and 
that  it  is  a  case  of  fraud,  will  restrain  the 
defendants  from  availing  themselves  of  the 
Statute  of  Limitations.  In  Knox  v.  Gye 
(1)  there  was  no  fraud ;  and  it  is  admitted 
that  it  is  only  in  actions  where  equity  has 
established  the  rule  as  to  fraud  that  a 
Judge  of  the  High  Court  can  now  be  asked 
to  apply  the  rule. 

ir.  G.  Harrison,  in  reply. 

Cur,  adv.  vuU, 

Field,  J.  (on  Dec.  19). — This  case  raises 
an  important  question  as  to  the  operation 
of  the  Statute  of  Limitations  in  bar  of  an 
action  in  which  the  plaintiff  claims 
damages  for  fraudulent  representations 
made  by  the  defendant  more  than  six 
years  before  the  commencement  of  the 
action,  and  also  claims  to  exclude  the 
application  of  the  statute,  by  reason  of  the 
non-discovery  by  the  plaintiff  of  the  fraud 
within  the  period  of  limitation,  such 
non-discovery  having  been  induced  by  the 
active  concealment  of  the  fraud  by  the 
defendant  from  the  plaintiff,  who  could 

(11)  6  Hare,  at  p.  559;  16  Law  J.  Rep, 
Chanc.  105. 

(12)  16  Law  J.  Rep.  Chanc.  495. 

(13)  2  W.kV,  149. 
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not   by  exercise   of  reasonable  diligence 
have  diflcoTered  it. 

The  statement  of  claim  sets  out  the 
alleged  fraudulent  representations,  and 
alleges  that  by  reason  of  them  the  plaintiff 
was  induced  to  purchase  shares  which  were 
always  worthless,  and  so  the  plaintiff  lost 
the  price,  2,500^. ;  and  to  this  statement  of 
claim  (in  addition  to  denials  of  the  repre- 
sentations complained  of)  the  defendant 
alleges  that  the  cause  of  action  did  not 
arise  within  six  years  next  before  the  com- 
mencement of  the  action. 

The  plaintiff  in  his  replication,  after 
taking  issue  upon  the  statement  of  defence, 
sets  out  the  following  averments  :  (b)  That 
the  plaintiff  did  not  discover  the  existence 
of  the  said  fraud ;  (c)  or  that  the  defen- 
dant had  been  a  party  to  or  was  guilty  of 
it ;  (d)  and  the  plaintiff  could  not  by  the 
eoDercise  of  reasonable  diligence  have  dis- 
covered, and  had  not  the  meaus  of  dis- 
covering, matters  in  sub-paragraphs  (6)  and 
(c),  untH  within  six  years  next  before  the 
commencement  of  the  action;  (e)  that 
the  existence  of,  and  the  means  of  discover* 
ing,  such  fraud  were  concealed  by  the 
defendant  until  within  such  six  years; 
(/)  that  the  defendant,  in  order  to  prevent 
the  plaintiff  from  discovering  the  fraud, 
and  that  he  had  been  guilty  of  it,  actively 
and  deliberately  concealed  the  same  untU 
within  six  years  next  before  the  commence* 
ment  of  this  action,  and  so  prevented  and 
delayed  the  plaintiff  from  discovering  the 
same  and  bringing  this  action  in  respect 
thereof.  To  these  averments  the  defendant 
demurred,  and  also  alleged  that  the  several 
frauds  and  concealments  alleged  in  the 
statement  of  defence  did  not  accrue  within 
six  years  from  the  commencement  of  the 
action ;  and  to  this  averment  the  plaintiff 
demurred  on  the  ground  that  even  if  true 
it  was  immaterial,  if  the  fact  was,  as 
alleged,  that  the  defendant's  acts  prevented 
the  discovery  at  whatever  period  they  took 
place.  These  demurrers  came  on  for  argu- 
ment before  me. 

It  was  contended  for  the  plaintiff  that 
in  a  case  of  fraud,  such  as  the  present,  the 
period  limited  by  the  statute  of  Jac.  1 
never  did,  either  at  law  or  in  equity  before 
the  coming  into  operation  of  the  Judica- 
ture Acts,  and  does  not  now,  commence  to 
run,  until  the  period  when  the  plaintiff 
oould  by  the  exercise  of  reasonable  dili- 


gence have  discovered  the  fraud,  and  t^at 
the  defendi^nt  was  a  party  to  it.  The  de- 
fendant's counsel,  on  the  other  hand,  whilst 
admitting  that  before  the  Judicature  Act 
there  had  been  cases  solely  cogmsable  by 
Courts  of  equity  in  which  a  party  coming 
into  a  Court  of  conscience  was  not  permitted 
to  avail  himself  of  a  bar  to  which  he  was 
not  dejure  in  conscience  entitled  (suits  in 
equity  not  being  included  in  the  statute  of 
James),  and  which  his  own  unconscientious 
conduct  had  brought  into  existence,  con- 
tended that  no  such  rule  of  equity  ought 
to  be  applied  to  an  action  of  the  present 
description,  in  which  the  suitor  might  have 
resorted  indifferently  to  a  Court  of  law  or 
equity,  the  latter  in  such  case  being 
bound  to  act  in  obedience  to  the  statute. 
He  alleged  that  in  substance  the  cause  of 
action  was  in  the  present  case  the  subject 
of  "  an  action  on  the  case"  at  law,  within 
the  very  language  of  the  statute,  and 
which  therefore,  he  said,  a  Court  of  equity 
were  as  much  bound  to  obey  as  a  Court  of 
law. 

Now  if  I  had  been  called  upon  to  decide 
this  case  in  the  absence  of  the  provisions 
of  the  Judicature  Acts,  I  should  have  been 
limited  to  the  consideration  of  the  judicial 
oonstruotion  of  the  statute  as  applicable 
to  an  action  of  law  as  laid  down  by 
Courts  of  law  as  distinguished  from  Courts 
with  equitable  jurisdiction,  and  it  would 
be  necessary  in  such  a  case  to  consider 
in  the  first  place  what  is  at  law  the 
cause  of  action  in  such  a  case,  and  at  what 
period  does  it  accrue.  The  making  of  the 
fraudulent  representation  comphdned  of  is 
no  doubt  the  first  step  going  to  the  exist- 
ence of  a  cause  of  action,  but  the  fraudu- 
lent representation  does  not  of  itself  give 
a  cause  of  action — damage  to  the  plaintiff 
must  ensue  before  that  comes  into  exist- 
ence. Moreover,  fraud  and  damage  only 
bring  into  existence  a  cause  of  action  when 
the  plaintiff  elects  to  treat  it  as  such  and 
seeks  to  avoid  the  transaction,  which  in  no 
case  can  he  of  course  do  until  he  has  dis- 
covered his  right  to  elect,  or  has  so  omitted 
to  make  use  of  reasonable  means  at  his  com- 
mand for  making  the  discovery,  as  to  make 
it  unjust  not  to  treat  the  omission  as 
equivalent  to  a  discovery,  and  so  to  hold 
the  plaintiff  as  having  been  put  upon  his 
election. 

This  question,  if  question  it  is,  is  in  the 
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present  case  involved  in  the  traverse  of 
the  allegation,  that  the  cause  of  action  did 
not  aocrne  within  the  aiz  years,  and  it 
may  be  that  if,  upon  that  traverse,  the 
plaintLff  -is  able  to  prove  the  original  and 
continuing  fraud,  and  his  inability  by 
due  diligence  to  discover  ^it  up  to  a  period 
within  six  years  before  the  commencement 
of  the  action,  he  may  be  entitled  to  a 
verdict  upon  that  issue.  But  the  question 
raised  before  me  is  on  demuiTer,  which  ad- 
mitting, as  it  does,  the  averment  in  the 
plea  that  the  cause  of  action  did  accrue 
more  than  six  years,  seeks  to  exclude  the 
application  of  the  statute  by  the  allegation 
that  he  did  not  Id  &ct  discover,  and  could 
not  by  reasonable  diligence  have  dis- 
covered the  existence  of  his  cause  of  action 
before  that  period,  and,  at  all  events,  that 
the  statute  is  no  bar  when  the  fraud  has 
been  *'  actively  concealed "  or  brought 
about  by  the  defendant  himself. 

Now  at  law  the  matter  seems  to  have 
stood  thus  :  "  Action  on  the  case  "  as  used 
in  the  statute  was  a  general  term  including 
actions  on  cusumpsit  or  contract,  actions 
for  negligence  or  for  fhiud,  and  for  other 
causes  of  action;  and  it  was  well  settled 
that  in  actions  on  aatr^mpaU  the  time  ran 
from  the  breach,  for  that  was  the  gist  of 
the  action;  and  the  subsequent  damage, 
although  happening  within  the  six  years 
next  before  the  suit,  did  not  prevent  the 
application  of  the  statute — Bathy  v. 
FatUkensr  (14).  The  like  rule  obtained  in 
action  on  the  case  for  negligence — Short 
V.  McCarthy  (16),  HtyweU  v.  Young  (16). 

In  the  case  of  actions  on  the  case  for 
fraud  the  authorities  stand  thus  :  In  Bree 
V.  ZTo^&ecA  (17),  which  was  anaddon  in  form 
for  money  had  and  received,  but  really  to 
avoid  a  transaction  on  the  ground  of  fraud, 
in  answer  to  a  plea  of  the  statute,  the 
plaintiff  replied  that  he  had  been  induced 
to  pay  the  money  in  consequence  of  fialae 
affinnations,  and  that  he  did  not  discover 
the  fraud  until  within  six  years ;  and  on 
demurrer  to  the  replication,  Lord  Mans- 
field, whilst  holding  that  the  plaintiff 
could  not  recover  on  the  ground  that  no 
fraud  by  the  defendant  in  that  particular 

(U)  3  B.  &  Aid.  288. 
(16)  Ibid.  626. 

(16)  6  B.&  0.269. 

(17)  2  Dougl.  664. 


case  wasalleged,  said,  '^  There  may  be  cases 
which  fraud  will  take  out  of  the  Statute  of 
Limitations,"  adding  that  '^  if  the  defendant 
had  discovered  the  forgery  and  then  got 
rid  of  the  deed  as  a  true  security,  the  case 
might  have  been  different,"  and  gave  leave 
to  the  plaintiff  to  amend,  if  upon  enquiry 
the  fiftcts  would  support  a  charge  of  fraud, 
thus  shewing  that  in  his  opinion  there 
would  then  be  something  for  the  defendant 
to  answer. 

Later  on,  in  Ghrk  v.  Hougham  (13), 
the  plaintiff  sued  in  aaaumpsit  to  recover 
an  over-payment  of  money  to  his  landlord, 
alleged  to  have  been  paid  upon  a  misrepre- 
sentation by  the  defendant,  and  the  Statute 
of  limitations  was  pleaded  with  a  r^li- 
cation  of  ctccremt  infra  sex  cmnos.  It 
was  argued  that  at  law  the  statute  did  not 
run  in  case  of  fraud  until  discovery,  and 
it  was  admitted  that  such  had  been  held  in 
equity.  But  whilst  all  the  Judges  held 
that  upon  the  pleadings  as  framed,  the 
defendant  was  entitled  to  judgment,  Mr. 
Justice  Bayley  and  Mr.  Justice  Holroyd 
said  that  there  should  have  been  a  specud 
replication — and  Mr.  Justice  Best,  having 
observed  during theargumentthatthedefen- 
dant  had  been  active  in  concealing  the  fraud, 
said  that  fraud  would  have  prevented  the 
operation  of  the  statute  had  it  been 
specially  replied,  referring  to  what  Lord 
Mansfield  said  in  Bree  v.  Holbeeh  (17). 

Still  later  on,  in  The  Imperial  Gas  LigJU 
Company  v.  The  London  Gas  Light  Com" 
pany  (7),  the  plaintiff  sued  in  the  first 
count  for  taking  away  gas  from  the  plain- 
tiff' pipes;  and  in  the  second  count  for 
fraudulent  concealment  till  six  years  had 
elapsed.  To  the  first  count  the  defendants 
pleaded  the  statute,  to  which  the  plaintifib 
replied  the  fraudulent  concealment  aUegM 
in  the  second  count.  The  defendants  de^ 
murred  to  the  second  count,  and  also  to  the 
replication  to  the  first  count,  and  after  ar- 
gument the  Court  held  that  the  secolid 
count  was  good,  but  gave  judgment  for  the 
defendants  on  the  demurrer  to  the  replica- 
tion. The  0)urt  did  not  give  a  formal 
judgment,  or  reasons  for  their  decision,  but 
cited  the  case  of  Bree  v.  Holbeeh  (17),  and 
I  am  not  aware  of  any  subsequent  au- 
thority at  law  upon  the  point. 

In  the  present  case  it  is,  however,  un- 
necessary for  me  .to  decide  how  the  matter 
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would  have  stood  if  my  jurisdiction  had 
been  limited  to  that  of  a  Court  of  law,  for 
by  the  24th  section  of  the  Judicature  Act 
of  1873, 1  am,  in  a  case  like  the  present, 
bound  to  give  to  the  plaintiff  the  same 
relief  as  ought  to  have  been  given  to  him 
by  the  Court  of  Chancery,  in  a  suit  insti- 
tuted for  the  same  or  like  purpose,  and  in 
the  Court  of  Chancery  the  authorities  in 
such  a  case  have  been  uniform  for  nearlv 
two  hundred  years. 

In  1714,  in  the  case  of  Booth  v.  Lord 
Warrington  (9),  Lord  Warrington  filed  a 
bill  to  recover  back  a  sum  of  1,050^.,  which 
had  been  obtained  from  him  by  the  de- 
fendant by  fraud  in  the  year  1702,  and 
which  fraud  he  alleged  in  his  bill  he  had  not 
discovered  for  nine  years,  that  is,  not  until 
within  six  years  before  the  commencement 
of  the  suit.  The  defendant  pleaded  the 
Statute  of  Limitations,  but  Lord  Chancellor 
Harcourt  overruled  the  plea,  on  the  ground 
that  the  plaintiff's  title  to  relief  was  based 
upon  the  defendant's  fraud,  and  his  judg- 
ment was  affirmed  by  the  House  of  Lords, 
and  Lord  Warrington  had  his  decree. 

The  grounds  of  the  decision  are  not 
stated  in  the  report,  but  the  questions 
which  were  laid  down  for  argument  were — 
First,  Would  an  action  at  law  lief — se- 
condly, When  the  cause  of  action  accrued  % 
— and,  thirdly,  whether  where  fraud  is  not 
discovered  until  after  six  years,  a  Court  of 
equity  is  barred  from  giving  relief  on  a 
bill  filed  after  that  date,  but  within  six 
years  1  But  although  no  reasons  are  given 
there,  the  ground  of  these  decisions  was 
explained  by  Lord  Kedesdale  in  the  sub- 
sequent case  of  ffovenden  v.  IfOrd  Annesley 
(10),  in  which  he  said  that  the  principle 
of  that  case  was  that  fraud  is  a  secret 
thing,  and  may  remain  undiscovered  until 
such  a  time  that  the  statute  might  run, 
but  during  that  time  the  statute  should 
not  operate,  because  until  discovery  the 
title  to  avoid  the  transaction  does  not  arise. 
A  similar  doctrine  is  laid  down  in  the 
case  of  The  South  Sea  Company  v.  Wy^ 
mondsell (IS), Blair Y.BronUey{l\),  Whal- 
ley  V.  WhaUey  (19)  and  The  Eedeaiastical 
Commiuioners  v.  The  North  Eastern  RaH- 
way  Gompa/ny  (3). 

(18)  3  P.  Wms.  143. 

(19)  3  Bligh,  1. 


Deny 8  v.  Shxu^khurgh  (20)  was  an  ana- 
logous case  of  a  bill  filed  for  relief  on  the 
ground  of  mistake,  and  Baron  Alderson, 
holding  that  the  case  was  in  reference  to 
the  question  of  time  on  the  same  footing 
as  fraud,  came  to  the  conclusion  that  the 
plaintiff  in  that  case  had  the  means  with 
proper  diligence  of  discovering  the  mistake, 
and  so  adopted  the  statute  as  prescribing 
the  limit  with  which  he  decreed  an  account. 
This  reasonable  limitation,  and  indeed 
the  whole  doctrine  of  Courts  of  equity  on 
concealed  fraud,  are  thus  stated  in  the 
Limitation  Act  of  the  3  <fe  4  Will.  4.  c.  27. 
s.  26,  in  which  statute  suits  in  equity 
are  referred  to  as  being  within  the  pro- 
visions of  the  statute. 

In  reference  to  the  order  of  Vioe-Chan- 
cellor  Malins  in  the  case  of  The  Ecde- 
aiaatical  Commissioners  v.  T/ie  North 
Eastern  Railway  (3)  above  cited,  it  was 
urged  by  Mr.  Hanison,  for  the  defendants, 
that  that  case  was  not  of  binding  au- 
thority, by  reason  that  the  Yice-Chancellor 
had  not  duly  given  effect  to  a  decision  of 
the  Court  of  Exchequer  in  the  case  of 
Hunter  v.  Gibbons  (2),  in  which,  in  answer 
to  an  act  of  trespass,  the  plaintiff  sought 
to  file  an  equitable  replication  of  concealed 
fraud  to  the  plea  of  the  statute.  But  on 
reference  to  that  case  of  Hunter  v.  GiJbbons 
(2),  I  am  inclined  to  think  that  the  Yioe- 
Chanoellor's  view  of  it  was  well  founded, 
and  that  the  main  ground  of  the  decision  in 
that  case  was  that  the  replicati6n  did  not 
shew  any  title  in  the  plaintiff  to  such  an 
unconditional  relief  as  entitled  him  to  set 
up  the  fraud  in  an  action  at  law  according 
to  the  construction  which  had  been  put 
upon  the  pFovisions  of  the  85th  section  of 
the  Common  Law  Procedure  Act,  entitling 
parties  to  set  up  equitable  grounds  for 
relief. 

Upon  these  oases  and  for  the  reasons 
stated  in  them,  I  have  come  to  the  conclu- 
sion that  concealed  fraud  and  absence  of 
reasonable  means  of  discovery,  if  pleaded, 
will  prevent  the  application  of  the  statute, 
and  I  therefore  overrule  the  demurrer  to 
the  replication,  and  I  give  judgment  upon 
it  for  the  plaintiff. 

There  is  also  the  cross-demurrer  of  the 
plaintiff  to  the  rejoinder  of  wm  accredit 

(20)  4  YoTi.  &  C.  Bxch.  42. 
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infra  sex  annoa  to  the  frauds  stated  in 
the  replicatioDy  and  that  demuiTer  seems 
to  me  to  be  well  founded.  In  one  sense 
those  matters  are  not  stated  as  causes 
of  action  in  themselves,  they  are  only 
alleged  as  the  grounds  why  the  plaintifT 
in  the  exercise  of  reasonable  dili<;ence 
was  not  able  to  discover  the  original  fraud, 
but  it  has  always  been  held  a  hsA  plea  to 
say  noii  eusumpait  infra  sex  amws,  the 
true  plea  being  iioii  accrevU,  the  reason 
being  the  same  as  exists  here,  namely,  it  is 
not  because  the  frauds  perpetrated  for  the 
purpose  of  con'^ealing  the  fraud  occurred 
more  than  six  years,  that  the  action  is 
barred  if  the  non-dLscoveiy  of  the  fraud 
caused  by  those  means  lasted  until  within 
the  statutable  period. 

Upon  this  demurrer  I  also  give  judg- 
ment for  the  plaintiff. 

Jtulgment  far  jylaintiff. 


Solicitors —Miller,  Wiggins  k  Nay  lor,  for  plain- 
tiff:  Clarke,  Rawlins  k,  Clarke,  for  defen- 
dant. 


1RA1     r^BRRiCKS     {appellant)     v.    cad- 

Dec  7  1    WALLADER  AND  ANOTHER  {re- 

'  L     spondents). 

Fishing  withotU  Licence  —  Freshwater 
Fisheries  Act,  1878  (41  d:  42  Vict.  c.  39), 
s.  7 — Sevym  Fishery  District — Certificate 
of  Secretary  of  Stale — Tributary, 

[For  the  repoii:  of  the  above  case,  see 
61  Jaw  J.  Rep.  M.C.  20.] 


1881. 
Dec 


"..} 


PICKERING    HIGHWAY    BOARD   V. 
BABRY. 


Highway — Highways  and  Locomotives 
Amendment  Act,  1878(41  <t  42  Vict.  c.  77), 
t.  23 — Excessive  Weight  and  Extraordinary 
Traffic — Carting  Building  Materials, 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  17.] 
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THE    GREAT    WESTERN    RAIL- 
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Railway   Commissioners — Jurisdiction 

— Discretion  as  to  Costs — Ordering  success- 

ffd  Defendant  to  pay  Costs — Prohibition — 

Regtdatum  of  Railways  Act,  1873  (36  c6  37 

Vict,  c,  48),  s,  28. 

Tlie  discretion  as  to  costs  given  to  tlie 
Railway  Commissioner's  under  section  28 
of  tJie  RegtUation  of  Railways  Act,  1873 
(36  c6  37  Vict,  c,  48),  is  not  greater  than 
that  given  to  the  High  Court  under  Order 
LV,  rule  I,  of  the  Rules  of  the  Supreme 
Court ;  the  Com/missioners  therefore  have 
no  jurisdiction  to  make  a  successfid  defen- 
dant pay  the  costs  of  an  unsuccessfid  ap- 
plicant. 

The  Railway  Commissioners,  in  dismiss- 
ing an  application,  ordered  tlie  defendants 
to  pay  half  tlie  costs  of  the  applicants,  on 
the  ground  that  the  defendants  were  respon- 
sible for  tlie  litigation,  because  tliey  had  not 
given  public  notice  that  they  had  biased  to 
be  owners  or  managers  of  a  certain  canal. 
The  defendants  applied  for  an  order  to 
prohibit  or  stay  proceedings  upon  the  order 
of  the  Commissioners : — 

Held  (reversing  tlie  judgment  of  the 
Queen's  Bench  Division),  that  tlie  Commis- 
sioners in  making  tlie  order  had  exceeded 
the  jurisdiction  as  to  costs  given  to  them  by 
36  <t  37  Vict,  c,  48.  *.  28. 

Appeiil  from  a  judgment  of  the  Queen's 
Bench  Division,  reported  Ante,  p.  51. 

The  present  respondents  (Messra.  Foster) 
had  instituted  proceedings  against  the  rail- 
way company  before  the  Railway  Commis- 
sioners, on  the  ground  that  the  company 
vfeve  in  default  in  respect  of  the  Upper 
Avon  river  navigation,  under  section  17  of 
the  Regulation  of  Railways  Act,  1873  (36 
&  37  Vict.  c.  48),  by  which  a  railway  com- 
pany, owning  or  having  the  management 
of  a  canal,  is  bound  to  keep  it  in  good 
working  condition.  The  company  denied 
that  they  were  owners  or  managers  of  the 
canal,  and  satisfied  the  Commissioners  that 

*  Coram  Brett,  L.J. ;  CotlOD,  L.J. 
2H 
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they  were  not ;  but  the  company  having 
formerly  been  such  owners  or  managers, 
and  not  having  given  public  notice  that 
they  had  ceased  so  to  be,  the  Commissioners 
considered  them,  under  the  circumstances 
of  the  case,  responsible  for  the  litigation, 
and  made  an  order  that  they  should  pay 
half  of  Messrs.  Foster's  costs. 

The  company  applied  to  the  Queen's 
Bench  Division  for  an  order  to  st^y  the 
Master  froui  taxing  the  costs  upon,  or  in 
the  alternative  for  a  prohibition  against 
proceeding  further  on,  the  order  so  made 
by  the  Commissioners. 

The  Queen's  Bench  Division  (Field,  J. ; 
Manisty,  J.  j  and  Bo  wen,  J.)  refused  the 
application. 

The  railway  company  appealed. 

Webster,  Q.C,  (with  him  jff.  S.  Wright), 
for  the  appellants. — The  Hailway  Commis- 
sioners have  exceeded  their  jurisdiction  in 
making  the  defendants  pay  half  the  plain- 
tifls'  costs.  The  governing  words  of  sec- 
tion 28  of  the  Regulation  of  Railways 
Act,  1873  ^36  &  37  Vict.  c.  48),  are  iden- 
tical with  tnose  of  Order  LV.  rule  1,  of  the 
Rules  of  the  Supreme  Court,  and  it  cannot 
be  suggested  that  the  words  of  section  28 
are  wider  than  those  contained  in  Order 
LV.  At  no  j)eriod  of  the  proceedings, 
either  in  the  Court  of  Chancery  or  at 
common  law,  has  the  Court  ever  had  iuris- 
diction  to  impose  costs  by  way  of  p^ty 
upon  a  successful  defendant ;  and  the  Courts 
in  one  or  two  cases  have  regretted  that 
they  have  not  power  to  do  so—Tidtvell  v. 
Ariel  (1),  Cooth  v.  Jackson  (2).  Under 
the  Judicature  Act,  the  Court  has  no 
power  to  order  a  successful  defendant  to 
pay  costs  on  the  ground  of  misconduct 
which  took  place  before  the  suit  was  insti- 
tuted—2)tcA»  V.  Yates  (3);  Witt  v.  Cor- 
coran (4t),  The  discretion  over  costs  given 
by  Order  LV.  was  never  intended  to  be 
exercised  so  ajs  to  be  in  the  nature  of  a 
penalty.     In  Harris  v.  Petherick  (5)  a 

(1)  3  Madd.  403,  409. 

(2)  6  Vesey,  11,  at  p.  40. 

(3)  60  Law  J.  Rep.  Chanc.  809 ;  Law  Rep. 
18  Ch.  D.  76,  84. 

(4)  46  Law  J.  Rep.  Chanc.  603 ;  Law  Rep. 
2  Ch.  D.  69. 

(6)  48  Law  J.  Rep.  Q.B.  621;  Law  Rep.  4 
Q.B.  D.  611. 


doubt  was  expressed  by  Cotton,  L.J., 
whether  a  successful  plaintiff  could  be 
ordered  to  pay  the  defendant's  costs,  but 
although  the  Court  there-ordered  the  plain- 
tiff to  pay  the  defendant's  costs,  the  case 
turned  on  the  meaning  of  the  words  "  for 
good  cause  shewn"  in  Order  LV.  rule  1. 
Also  in  Harnett  v.  Vise  (6)  the  Judge  at 
the  trial,  under  the  words  **  for  good  cause 
shewn,"  deprived  a  successful  plaintiff  of 
his  costs,  and  before  the  Judicature  Act 
that  was  constantly  done  in  the  Court  of 
Chancery.  The  giving  of  costs  in  equity 
is  entirely  discretionary,  and  the  Court  is 
not,  like  the  ordinary  Courts,  held  iu- 
flexibly  to  the  rule  of  giving  costs  of  suit 
to  the  successful  party,  but  it  takes  into 
consideration  the  circumstances  of  the  par^ 
ticular  case  before  it,  or  the  situation  or 
conduct  of  the  parties,  and  exercises  its 
discretion  accordingly.  In  exercising  this 
discretion,  however,  the  Court  does  not  con- 
sider the  costs  as  a  penalty  or  punishment, 
but  merely  as  a  necessary  consequence  of  a 
party  having  created  a  litigation  in  which 
he  has  failed — DanieWs  Chancery  Practice, 
c.  xxxL  (7) — citing  remarks  of  Lord  Cran- 
worth  in  JClarke  v.  Hart  (8).  It  is  clear, 
therefore,  that  the  old  Courts  of  Chancery 
and  common  law  had  no  jurisdiction,  before 
the  Judicature  Act,  to  impose  costs  upon 
a  successful  defendant.  The  discretion 
vested  in  the  Railway  Commissioners, 
under  section  28  of  the  Act  of  1873,  cannot 
be  greater  than  that  exercised  by  the  High 
Court  itself  under  the  Judicature  Act. 

He  also  referred  to  section  49  of  the 
Judicature  Act,  1873. 

Anstie  and  Bosanquet,  for  Messrs. 
Foster. — The  judgment  of  the  Court  below 
is  correct.  The  words  of  section  28  are 
wide  enough  to  give  jurisdiction  to  the 
Railway  Commissioners  to  make  this  order. 
The  Ecclesiastical  Courts  have  always  exer- 
cised jurisdiction  over  costs,  and  prohibi- 
tion was  refused  in  a  case  where  the  Court 
in  a  criminal  prosecution  had  given  costs 
against  a  successful  defendant,  on  the 
ground  that  it  had  jurisdiction  over  the 
cause  and  it  was  the  usage  to  tax  costs 
where  the  plaintiff  had  causa  litigandi — 

(6)  Law  Rep.  6  Ex.  D.  307. 

(7)  Vol.  ii.  (6th  ed.).  1238,  et  »eq, 

(8)  6  H.L.  Caa.  632,  667 ;  27  Law  J.  Rep. 
Chanc.  616,  620. 
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(RoUe*8  Abridgment^  tit.  "  Prohibition/* 
P.  9). 

[Webster f  Q.C. — As  r^ards  the  case 
cited,  however,  Brovmloto  (p.  36)  says 
"  that  a  prohibition  was  granted ;  for  that 
it  was  an  injustice  to  allow  costs  to  one 
that  had  vexed  him  without  cause,  and 
when  they  had  given  sentence  against  the 
informer  " — ( Viner^s  A  bridgment,  tit.  "  Pro- 
hibition," P.  6).  There  are  authorities  in 
the  books  where  prohibitions  have  been 
both  granted  and  refused.] 

The  Commissioners  have  no  power  over 
costs  except  under  section  28,  which  gives 
a  veiy  wide  discretion ;  and  costs  are  im- 
posed, not  as  a  penalty,  but  as  compensation 
for  the  trouble  and  loss  to  which  a  party  has 
been  put  Moreover,  it  is  not  sufficient  to 
say  ih&t  the  discretion  exerdsed  by  the 
CommissionerB  is  wrong  or  unjust,  it  must 
also  be  shown  that  they  were  acting  uUra 
vires.  In  Dufaur  v.  Svgel  (9)  the  defen- 
dant, having  introduced  scandalous  and 
irrelevant  matters  into  portions  of  his 
affidavits,  was  made  to  pay  the  costs  occa- 
sioned by  such  conduct. 

[Brett,  L.J. — There  the  party  mis- 
behaved in  the  course  of  the  litigation, 
whereas  here  the  alleged  misconduct  oc- 
curred before  the  commencement  of  the 
litigation.  Is  it  not  unjust  to  make  a 
party  pay  costs  for  omitting  to  do  that 
whidi  the  Legislature  has  not  said  he  is 
bound  to  do  X\ 

The  analogy  as  to  the  practice  in  the  ordi- 
nary Courts  of  law  and  equity  does  not  apply 
here,  because  there  is  no  reference  in  sec- 
tion 28  to  costs  in  any  Court  other  than 
that  of  the  Bailway  Commissioners.  The 
discretion  over  costs  given  by  section  28 
applies  to  costs  of  and  incidental  to  all 
proceedings  before  the  Commissioners. 

Webster y  Q.C,  replied. 

Bbetp,  L.J. — The  Bailway  Commis- 
sioners, in  an  enquiry  between  these 
parties,  which  was  certainly  a  jnatter 
within  their  jurisdiction,  have  given  judg- 
ment absolutely,  except  as  to  costs,  in 
favour  of  the  railway  company,  on  the 
ground  that  they  were  not  in  any  way 
legally  liable  to  the  claim  made  against 
them   in  this  litigation.     The  Commis- 

(9)  4  De  Oez,  M.  it  G.  520 ;  22  Law  J.  Rep. 
Chaoc  678. 
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sioners  then  proceeded  to  deal  with  the 
costs,  and  although  they  have  found  that 
the  company  were  absolutely  entitled  to 
their  judgment,  so  that  the  plaintiSs  were 
not  justified  in  bringing  this  contentious 
litigation,  they  have  decided  that  the  com- 
pany shall  pay  half  the  plaintifis'  costs. 
On  the  one  side  it  is  said  that  they  have 
no  jurisdiction,  under  such  circumstances, 
to  make  such  an  order  as  the  present  one. 
On  the  other  side  it  is  said  that»  however 
erroneous  the  decision  of  the  Commissioners 
may  be,  yet  they  had  jurisdiction  to  deal 
with  the  question  of  costs;  and  it  is 
further  alleged  on  the  part  of  the  plain- 
tifis  that  it  is  possible  that  the  commis- 
sioners have  adjudicated  that  half  of  the 
plaintiffs'  costs  should  be  paid  by  the  com- 
pany, on  the  ground  that  the  plaintiffs 
have  succeeded  on  some  of  the  issues  of 
fact  which  have  been  raised  between  them. 
With  regard  to  the  latter  point,  it  seems  to 
me  that  it  would  be  a  wholly  unjust,  un- 
fair and  uncandid  way  of  really  supporting 
the  judgment  of  the  Commissioners,  if  we 
were  to  assume  that  they  might  have 
done  something  which  by  the  very  terms 
of  their  judgment  they  did  not  assume  to 
have  done.  They  have  given  the  specific 
grounds  of  their  judgment — namely,  that 
considering  the  company  had  been  ma- 
naging the  canal  since  1860,  some  public 
notice  might  well  have  been  given  before 
the  litigation  was  commenced  that  they  no 
longer  claimed  or  possessed  any  kind  of  in- 
terest ;  and  that  as  they  were  responsible 
for  the  uncertainty  as  to  ownership  and 
liability  to  repair  which  had  occasioned 
the  proceedings,  it  would  be  reasonable 
that  they  should  pay  at  least  part  of  the 
costs  of  the  application ;  and  the  plaintiff 
were  accordingly  granted  half  their  costs. 
I  think,  therefore,  that  this  case  must  be 
decided  as  if  the  Commissioners  had  not 
dealt  with  any  issues  of  fact  at  all; 
but  even  assuming  that  every  issue  has 
been  found  in  favour  of  the  railway 
company,  have  the  Commissioners,  on 
account  of  some  misconduct  before  the 
litigation  was  commenced,  jurisdiction  to 
give  the  costs,  or  part  of  them,  to  the 
plaintiffs  1  The  ground  upon  which  they 
acted  is  cleai'ly  stated  in  their  judgment, 
and  the  question  is  whether  they  have 
jurisdiction  to  make  this  order;  in  other 
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words,  have  they  exceeded  their  juiisdic- 
tion,  or  have  they  only  come  to  an  erro- 
neous decision  ?     It  is  true  that,  however 
erroneous  that  decision  may  he,  if  they  have 
jurisdiction  we  could  nob  interfere  with  it. 
We  must,  however,  consider  whether  what 
they  have  done  is  an  excess  of  jurisdiction. 
The  argument  that  convinces  me  that  it  is 
an  excess  of  jurisdiction  is  that  hefore  the 
Judicature  Act  there  was  a  Court — the 
Court  of  Chancery — which  had  absolute 
discretion  as  to  costs;  and  having  that 
power  they  considered  whether  where  a 
defendant  had  succeeded  absolutely,  and 
had  shewn  that  the  plaintiff  had  no  title 
to  maintain  the  action,  they  had  jurisdic- 
tion to  make  an  order  that  he  should  pay 
part  of  the  plaintiff's  costs.     It  seems  to 
me  that  they  came  to  the  conclusion  that 
they  had  no  jurisdiction  to  make  such  an 
order.     The  terms  used  by  Sir  John  Leach 
in  Tidwell  v.  Ariel  (l)and  by  Lord  Eldon 
in  Cooth  V.  Jackson  (2)  seem  to  me  to  shew 
that  to  have  given  costs  in  such  a  case 
would,  in  their  opinion,  have  been  to  have 
done  that  which  they  had  no  jurisdiction 
to    do.      Formerly  the  Courts  of  com- 
mon  law  had  no  discretion  as  to  costs, 
but   the  Judicature  Act  gave   them,  by 
Order  LY.  rule  1,  an  absolute  discretion 
as  to  costs.     That  order,  which  was  not 
wanted  by,  and  which  did  not  include,  the 
Chancery  Division,  only  adopted  the  dis- 
cretion as  to  costs  which  the  Court  of 
Chancery  had,  and  gave  it  in  as  large 
terms  as  those  in  which  it  is  now  given  to 
the  Commissioners.     The  words  of  Order 
LV.  rule  1 — "  subject  to  the  provisions  of 
the  Act,  the  costs  of  and  incidental  to  all 
proceedings  in  the  High  Court  shall  be  in 
the  discretion  of  the  Court  ** — are  as  large 
as  they  can  be.     Then  arose  the  question 
whether,  under  those  words,  the  jurisdic- 
tion of  the  Chancery  Division  had  been 
enlarged,  or  whether  it  was  not  the  in- 
tention of  the  Legislature,  notwithstanding 
those  words,  that  both  divisions  of  the 
High  Court  should  have  absolute  discre- 
tion as  to  costs  within,  but  no  discretion 
as  to  costs    beyond,    their  jurisdiction. 
Then  came  the  question  whether   costs 
could  be  given  to  the  plaintiff  where  the 
defendant  had  succeeded,  and  where  there 
had  been  no  fault  on  the  part  of  the  de- 
fendant as  regards  any  allegation  raised 


by  him  in  the  course  of  the  litigation.    The 
judgments  in  the  Court  of  Appeal  in  Witt 
v.   Corcoran  (4)  and  Dicks  v.   Yaies  (3) 
seem  to  shew  that,  in  the  opinion  of  the 
Judges  of  that  Court — and  that  opinion  is 
binding  on  us  if  it  is  the  ground  of  the 
judgments — all   that   Order   LV.   rule   1 
meant  was  that  there  should  be  an  abso- 
lute discretion  as  to  costs  within  the  juris- 
diction, but  not  SA  to  those  beyond  it ;  and 
that  the  discretion  as  to  costs  within  the 
jurisdiction  should  be  exactly  the  same  as 
it  was  formerly ;  therefore  no  order  could 
be  made  against  a  defendant  as  to  the  costs 
of  litigation  where  he  has  succeeded  abso- 
lutely.    That  seems  to  be  the  foundation 
of  the  judgments.     In   Will  v.  Corcoran 
(4)  Lord  Justice  James  says  (at  p.  69) : 
**  The  defendant  says  he  has  been  guilty  of 
nothing,  and  if  the  Court  had  been  of  that 
opinion'* — ^that  is,   since  the  Judicature 
Act — '*  it  could  not  have  ordered  him  to 
pay  the   costs  any  more  than  it  could 
dismiss  a  bill  and  order  the  defendant  to 
pay  the  costs  of  the  suit."    That  seems  to 
be  adopting  the  old  rule  which  had  been 
laid  down  by  Sir  John  Leach.     In  Dicks 
V.  Yates  (3)  the  Master  of  the  Bolls  says 
(at  p.  84) :  "  Now,  if  a  plaintiff  has  no 
title,  are  the  costs  of  the  action  in  the 
discretion  of  the  Court,  so  that  the  Court 
can  give  the  whole  of  them  to  the  plain- 
tiffl    It  seems  to  me  that  they  are  not. 
No  one  has  ever  heard  of  a  defendant 
being  ordered  to  pay  the  costs  of  a  plaintiff 
who  has  failed  to  make  out  any  title.  .  .  . 
I  wish  not  to  be  supposed  to  go  further 
than  I  intend.     I  think  that  the  Court  has 
a  discretion  to  deprive  a  defendant  of  his 
costs  though  he  succeeds  in  the  action,  and 
that  it  has  a  discretion  to  make  him  pay 
perhaps  the  greater  part  of  the  costs  by 
giving  against  him  the  costs  of  issues  on 
which  he  fails,  or  costs  in  respect  of  mis- 
conduct by  him  in  the  course  of  the  action. 
But  a  judgment  ordering  the  defendant  to 
pay  the  whole  costs  of  the  action  cajuiot, 
in  my  opinion,  be  supported,  unless  the 
plaintiff  was  entitled  to  bring  the  action." 
The  meaniE^;  of  this  is  that  if  the  defen- 
dant had  failed  as  regards  some  of  the 
issues,  or    had  misbehaved   himself,    he 
would,  although  successful,  have  to  pay 
the  costs  caused'  by  such  &ilure  or  mis- 
behaviour.    Then   Lord   Justice   James 
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sajs :  '^  There  is  an  essential  dififerenoe 
between  a  plaintiff  and  a  defendant.  A 
plaintiff  may  succeed  in  getting  a  decree 
and  still  have  to  pay  all  the  costs  of  the 
action,  but  the  defendant  is  dragged  into 
Ck>urt,  and  cannot  be  made  liable  to  pay 
the  whole  costs  of  the  action  if  the  plaint^ 
had  no  title  to  bring  him  there."  These 
cases,  therefore,  seem  to  shew  that  the 
true  oonstmction  of  Oi*der  LY.  rule  1  is 
that  it  adopts,  and  with  the  same  limita- 
tionSy  the  jnnsdiction  as  to  costs  which 
has  existed  in  the  Court  of  Chancery.  The 
question,  then,  is  whether  section  28  of 
the  Regulation  of  Railways  Act,  1873,  is 
to  be  construed  in  the  same  way.  As  the 
section  is  very  nearly  in  the  same  words  as, 
and  is  in  pari  materia  with,  Order  LY. 
rule  1, 1  think  it  ought  to  be  construed  in 
the  same  way;  and  therefore  the  same 
rules  as  to  costs  are  applicable  to  the 
Railway  Commissioners  aa  are  applicable 
to  any  diviaiou  of  tho  High  Court.  The 
Commissioners,  therefore,  were  not  giving 
a  mere  erroneous  decision,  but  were  in- 
tentionally doing  something  which  was 
beyond  their  juiisdiction.  I  am  of  opinion 
that  a  prohibition  must  be  granted. 

Cotton,  L.J. — The  only  question  is 
whether  the  Railway  Commissioners  had 
jurisdiction  to  make  this  order.  Now  the 
costs  which  the  defendants  are  ordered  to 
pay  are  not  the  coste  of  any  particular 
issues  in  the  proceedings,  but  part  of  the 
general  costs  incurred  by  the  plaintiffs  in 
bringing  the  railway  company  into  Court. 
The  Commissioners  have  decided  that  the 
railway  company  were  not  persons  who 
were  offending  against  the  Act  of  1873 ; 
and  even  if  the  plaintiffs  had  ground  of 
complaint,  had  the  Commissioners  jurisdic- 
tion to  make  an  order  that  the  company 
should  pay  part  of  the  costs  of  the  suit  t 
It  seems  sti-ange  that,  when  one  person 
brings  another  before  a  tribunal  without 
any  ground  for  so  doing,  nevertheless  the 
tribunal  should  order  that  other  person, 
who  has  been  brought  in  unwillingly,  to 
pay  costs  which  were  not  incurred  through 
any  misconduct  on  his  part.  The  Court 
can  undoubtedly  do  so  where  a  party  has 
introduced  irrelevant  or  scandalous  matters 
into  the  action ;  but  the  whole  question 
here  is  as  to  the  true  construction  of  sec- 
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tion  28  of  the  Regulation  of  Railways 
Act,  1873.  Does  it  give  jurisdiction  to 
the  Railway  Commissioners,  in  deciding 
litigation  between  the  parties,  to  make  a 
person  who  has  been  improperly  brought 
into  Court  pay  the  costs  or  part  of  the 
costs  of  the  suit  1  In  order  to  decide  this 
question,  it  is  necessary  to  consider  what 
was  the  practice  of  the  Courts  at  the  time 
when  the  Act  was  passed.  At  common 
law  the  Courts  had  no  discretion  at  all  as 
to  costs;  they  followed  the  result.  But 
there  was  undoubtedly  one  tribunal — the 
Court  of  Chancery — which  had  a  discretion 
as  to  the  costs  of  the  litigation ;  but  that 
Court  has  always  held,  down  to  the  passing 
of  the  Act,  that  if  a  party  fiedled  in  his 
action — ^that  is,  if  the  Court  came  to  the 
conclusion  that  he  was  entirely  wrong  in 
bringing  the  defendant  into  Court — ^it  had 
no  power  to  make  the  defendant,  who 
ought  never  to  have  been  brought  into 
Court,  pay  the  costs  of  the  suit.  Here  the 
CommissionerB  have  assumed  to  make  the 
defendants  pay  the  costs  of  the  suit.  One 
would  suppose  that  Parliament,  in  giving 
a  discretion  as  to  costs  to  a  new  tribunal, 
only  intended  to  give  such  a  power  as  was 
exercised  by  the  Court  of  Chanoeiy;  but 
it  was  said  that  the  Ecclesiastical  Courts 
had  exercised  the  jurisdiction  which  the 
Commissioners  exercised  here,  and  did 
claim  to  exercise  the  jurisdiction  so  as  to 
make  a  person  brought  in  pay  the  costs  of 
being  so  brought  in.  It  is,  however,  at 
least  doubtful  whether  it  was  not  decided 
by  the  Common  Law  Courts  that  that  was 
an  excess  of  jurisdiction;  and  I  should 
say  that  that  was  their  decision,  because  it 
seems  to  me  to  be  in  conformity  with 
notions  of  justice.  But  if  it  were  not  so, 
it  would  merely  come  to  this — that  a  Court 
with  a  limited  jurisdiction  thought  it  right 
to  assume  power  to  make  persons  pay  the 
costs  of  the  litigation  as  a  matter  of  correc- 
tion. That,  however,  would  not  properly 
influence  us  to  decide  that  Parliaoaient  in- 
tended to  follow  that  judicial  practice  of 
the  Ecclesiastical  Courts,  and  did  not 
rather  intend  to  give  to  this  new  tribunal 
the  power  which  the  Court  of  Chancery 
had  laid  down  as  the  proper  limitation — 
that  it  should  not  have  any  jurisdiction  to 
make  a  defendant  pay  costs  when  he  has 
been  improperly  brought  into  Court.     It 
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is  uiiDecessary  to  go  through  the  cases 
which  have  been  referred  to  by  Lord  Jus- 
tice Brett,  but  iD  my  opinion  no  power 
has  been  given  to  the  Kailway  Commis- 
sioners to  make  the  defendants  in  this 
case  pay  any  part  of  the  general  costs  of 
the  litigation.  The  prohibition  must 
therefore  be  granted. 

Appeal  allowed. 


Solicitors — R.  R.  Nelson,  for  the  company; 
Crowder,  Anstie  k,  Vizard,  agents  for  New, 
Prance  k  Oamrd,  Eve^mm,  for  Means. 
Foster. 
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THE  INCE  HALL  ROLLING  MILLS 
COMPANY  (limited)  V.  THE 
DOUQLAS   FOBQE  COMPANY. 


Set-^iff'— 'Contract  of  Sale  of  Oooda  hy 
Limited.  Company — Delivery  of  Goods 
after  Winding-up  in  pursuafice  of  previous 
Contract. 

Where  an  action  wa>8  brought  hy  a  limited 
company,  in  the  course  of  compulsory  unnd- 
ing-up  by  the  Court,  for  the  recovery  of  the 
price  of  goods  delivered  by  the  company 
after  the  commencem,ent  of  tlie  liquidcUion 
but  in  execution  of  a  contract  e'/Uered  into 
before  liquidation,  the  defendants  sought 
to  set  off  against  this  debt,  a  debt  due  to 
tliem  from  the  plaintiffs  incurred  prior  to 
tlie  liquidation: — Held  {by  Williams,  J.), 
t/iat  such  set  off  could  not  be  maintained, 
the  previous  contract  not  amounting  to  a 
bargain  and  sale  of  specific  goods. 

This  was  a  Case  that  was  argued  in 
July,  1881,  on  further  consideration  \  and 
a  written  judgment,  in  which  the  facts 
and  arguments  are  very  fully  set  out,  was 
deliveieid  this  day. 

GuUy,  Q.C,  (Crompton  with  him),  for 
the  plaintiffs. 

C.  RusseU,  Q.C,  {French  and  Moloney 
with  him),  for  the  defendants. 

Williams,  J. — The  question  in  this 
case  is,  whether,  in  an  action  brought  by 
the  liquidators,  in  the  course  of  the  com- 
pulsory winding-up  by  the  Court  of  a 


limited  company,  for  the  recovery  of  the 
price  of  goods  delivered  by  the  company 
after  the  commencement  of  the  liquida- 
tion, but  in  execution  of  a  contract  entered 
into  before  liquidation,  it  is  competent 
to  the  defendant  to  set  off  against  this 
debt,  a  debt  due  to  him  from  the  com- 
pany incurred  prior  to  the  liquidation. 

The  action  came  on  for  trial  before  me  at 
Liverpool,  without  a  j  ury ,  being  taken  prin- 
cipally upon  facts  admitted  by  both  sides. 

The  facts  presented  before  me  at  the 
trial  are  as  follows : — 

The  statement  of  claim  alleged  that  the 
plaintifEs,  who  had  carried  on  business  aB 
iron  rollers  at  Ince,  near  Wigan,  were 
being  wound  up  oompulsorily  under  an 
order  for  winding  up,  dated  the  4ili  of 
December,  1880;  that  about  the  26th  of 
November,  1880,  the  plaintifib  supplied 
and  sold  and  delivered  to  the  defendants 
certain  iron,  the  price  of  which  amounted 
to  the  sum  of  108Z.  \2s.  ld.\  and  that  on 
the  9th  of  December,  1880,  the  plaintifis  sup- 
plied, sold  and  delivered  to  the  defendants 
another  lot  of  iron,  the  price  of  which 
amounted  to  108Z.  bs.  \\d. ;  and  the  plain- 
tiffs claim  these  two  sums,  amounting  to 
216/.  ISs,,  with  interest.  The  statement 
of  defence  admitted  the  indebtedness  of 
the  defendants  to  the  plaintiff  oompaiiy 
in  respect  of  these  two  sums,  but  alle^jed 
that  the  contract  in  fulfilment  of  which 
the  goods  were  delivered  had  been  entered 
into  between  the  defendants  and  the  plain- 
tiff company  before  the  petition  for  wind- 
ing up-— namely,  on  the  19th  of  November; 
and  they  claimed  a  right  to  set  off  against 
this  debt  the  price  of  certain  goods  pre- 
viously sold  and  delivered  by  them  to  the 
plaintiffs,  and  for  which  they  held  tiie 
plaintiffs'  dishonoured  acceptances  —  one 
for  1771.  Is.,  due  the  13th  of  November, 
1880;  and  the  other  for  122/.  16«.  9d., 
due  the  13th  of  January,  1881. 

The  plaintiff,  in  their  reply,  denied 
the  defendants'  allegations,  and  further 
alleged  that  the  contract  and  transaction, 
as  relied  upon  by  the  defendants,  were  void 
as  against  the  liquidators  under  the  wind- 
ing-up. At  the  trial  the  following  facts 
were  either  proved  or  admitted  : — 

The  plaintiffs  had  carried  on  business  as 
iron  rollers,  and  the  defendants  that  of 
forging  castingB  and  making  machinery 
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and  of  buying  and  selling  iron.  The 
plaintiffs  and  defendants  had  had  dealings 
together  fol*  five  or  six  years,  and  during 
the  whole  of  that  time  the  defendants  had 
bought  from  and  sold  iron  to  the  plaintifis. 

In  June,  1880,  the  defendants  sold  and 
delivered  to  the  plaintifis  a  quantity  of 
iron,  the  price  of  which  amounted  to 
Mil  1«.,  and  on  the  10th  of  July,  1880, 
they  drew  upon  the  plaintiffs  for  that 
amount  at  four  months,  and  the  plaintiffs 
accepted  the  same,  the  bill  falling  due  on 
the  IS'ih  of  November,  1880. 

In  the  September  following,  the  defen- 
dants sold  and  delivered  to  the  plaintiffs 
a  farther  lot  of  iron,  and,  in  like  manner, 
on  the  10th  of  October,  1880,  drew  upon 
the  plaintiffs  for  122Z.  16«.  9c^.,  at  three 
months,  for  the  price  of  the  same,  and  the 
plaintiffs  accepted  the  bill,  which  would 
be  due  on  the  13th  of  January,  1881. 

It  is  the  amoimt  of  these  bills  that  the 
defendants  seek  to  set  off  against  the  price 
of  the  iron  bought  by  them  from  the  plain- 
tiff, as  presently  mentioned. 

On  the  18th  of  November,  1880,  the 
plaintiffs'  acceptance  for  177Z.  Is,  due  on 
the  13th  of  November,  came  back  to  the 
defendants  dishonoured.  On  the  morning 
of  the  19th  of  November,  one  of  the  de- 
fendants' firm  went  to  the  office  of  the 
plaintiff,  and  there  saw  Mr.  Kay,  with 
whom  he  usually  transacted  such  business, 
and  informed  him  that  they  were  in  the 
market  for  iron,  and  would  send  into  him 
a  specification  for  him  to  quote,  this  being 
the  usual  way  in  which  their  contracts 
for  iron  were  made,  and  at  the  same  time 
the  price  of  5/.  15«.  per  ton  was  verbally 
quoted. 

In  the  course  of  the  day  the  defendants 
sent  in  a  specification  in  their  usual  form 
for  sixty  tons  of  various  sizes  of  rolled  iron, 
requesting  the  plaintiffs  to  supply  the 
iron  "  as  per  your  quotation  this  morn- 
ing— namely,  hi,  15«.  per  ton,  'on  trucks, 
usual  terms.' "  To  this  the  plaintiff  re- 
plied on  the  same  day,  stating  that  their 
price  for  the  specification  was  5/.  15«.  per 
ton,  usual  terms. 

This  contract,  which  I  find  out  now  is 
the  material  thing  on  which  my  judgment 
turns,  did  not  amount  to  a  bargain  and 
sale  of  specific  goods,  and  created  no  debt 
between  the  parties.    It  amounted  to  no 
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more  than  an  executory  contract  to  supply, 
sell  and  deliver  on  the  one  side,  and  to 
accept  on  the  other,  certain  quantities  of 
unascertained  goods  at  a  future  day.  If 
it  is  material,  the  defendants  were  un- 
doubtedly aware  at  this  time  that  the 
plaintiff  were  in  failing  circumstances, 
and  being  creditors  of  the  plaintiffs,  un- 
doubtedly gave  this  order  with  a  view  of 
covering  their  debt. 

On  the  24th  of  November,  1880,  the 
plaintiff  company  being  in  insolvent  cir- 
cumstances, a  creditor  petitioned  the 
Court  for  a  compulsory  winding-up  of  the 
company. 

On  the  6th  of  December  an  order  for 
the  winding-up  was  made,  and  Eobert 
Thompson  was  appointed  provisional  offi- 
cial liquidator. 

On  the  6th  of  December  the  liquidator 
took  possession  of  the  plaintiffs'  works. 

On  the  10th  of  December  an  order  was 
made  authorising  the  liquidator  to  carry 
on  the  business  for  the  purpose  of  wind- 
ing-up. 

In  the  meantime — namely,  on  the  25th 
of  November — ^the  defendants  applied  for 
and  took  delivery  from  the  plaintiffs,  under 
the  contract  of  the  19  th  of  November,  of 
about  18  tons  of  iron,  which  was  invoiced 
to  them  at  5/.  15^.,  making  108^.  12«.  Ic/., 
which  is  the  first  item  sued  for  in  this 
action.  On  the  8th  of  December  the  de- 
fendants, in  like  manner,  applied  for  stock 
delivery  of  a  further  quantity,  the  invoice 
for  which  amounted  to  108Z.  bs.  llcf.,  being 
the  second  item  sued  for  in  this  action ; 
the  two  quantities  amounting  to  37  tons 
14  cwts.  out  of  the  60  tons.  Shortly  after 
this  date,  a  discussion  arose  between  Mr. 
Thompson,  the  liquidator,  and  the  defen- 
dants as  to  the  right  of  the  liquidator  to 
be  paid  in  full  for  this  iron  without  giving 
the  defendants  credit  for  their  set-off,  and, 
on  the  14th  of  December,  1880,  the  liqui- 
dator wrote  to  the  defendants  as  follows  : — 

"  Dear  Sirs, — Your  contract  with  this 
company  of  the  19th  ult.  was  for  60  tons 
of  iron  at  5/.  15«.  per  ton.  Of  this  quan- 
tity I  have  delivered  about  37  tons  14  cwt. 
I  shall  expect  to  be  paid  in  full  for  all 
deliveries  since  the  date  of  the  liquidation, 
November  23.  Is  it  your  wish  that  I 
should  complete  the  contract  on  the  above- 
mentioned  basis!" 
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To  this  the  defendants  replied,  on  the 
16th  of  December,  as  follows : — 

"  Dear  Sirs, — We  decline  to  receive  the 
balance  of  iron  due  to  us  under  contract 
with  the  Ince  Hall  Company  on  the  terms 
set  forth  in  your  letter  of  the  14th  inst." 

No  further  iron  was  delivered,  and  the 
liquidator  having  now  sued  in  the  name  of 
the  company  for  the  price  of  the  iron  de- 
livered upon  the  25th  of  November  and 
the  8th  of  December,  amounting  to 
216^.  18«.,  the  question  is  whether  the  de- 
fendants have  a  right  to  set  off  the  amounts 
due  to  them  from  the  plaintiffs  upon  the 
two  dishonoured  acceptances  of  the  plain- 
tiffs— that  is,  the  price  of  the  goods  sold 
and  delivered  by  the  defendants  to  the 
plaintiffs  before  the  commencement  of  the 
winding-up. 

There  is  no  dispute  about  the  facts  as 
above  stated.  The  defendants  are  clearly 
indebted  to  the  plaintiff  company  now  in 
liquidation  in  the  two  sums  of  108Z.  12.^.  \d. 
and  108^.  5«.  \\d,  for  the  price  of  the 
goods  contracted  for  before  the  commence- 
ment of  the  winding-up,  but  not  delivered 
to  them  till  after  the  commencement  of 
the  winding-up,  and  as  to  the  second  lot 
not  until  after  the  order  for  winding-up. 
It  is  equally  clear  that  the  plaintiffs  are 
indebted  to  the  defendants  in  a  larger  sum 
of  money  for  the  price  of  goods  sold  and 
delivered  by  the  defendants  to  the  plaintiffs 
before  the  commencement  of  the  liquida- 
tion. And  the  sole  question  is  whether, 
under  the  above  circumstances,  the  defen- 
dants are  entitled  to  set  off  the  latter  claim 
against  their  debt  due  to  the  company  in 
liquidation. 

The  plaintiffs  and  defendants  stand  in  a 
perfectly  independent  relation  to  each  other, 
and  the  ordinary  rules  of  set-off  apply  to 
this  case. 

It  seems  to  me  also  that  it  may  be  ad- 
mitted for  the  purposes  of  this  case  that 
the  mere  fact  that  the  debts,  or  either  of 
them,  which  it  is  sought  to  set  off  one 
against  the  other,  do  not  or  does  not  be- 
come payable  until  after  the  commence- 
ment of  the  liquidation,  does  not  interfere 
with  the  right  of  set-off,  provided  that  the 
debts  are  in  substance  and  in  fact  mutual 
debts,  to  and  from  the  same  parties  and  in 
the  same  interest.  And  it  seems  to  me 
that  the  rights  of  the  parties  in  this  case 
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will  be  solved  by  the  true  answer  to  the 
question,  Are  the  debts  which  are  sought 
to  be  set  off  one  against  the  other  mutual 
debts  between  the  same  parties  and  in  the 
same  interest!  If  it  could  be  correctly 
stated  in  the  present  case  that  the  debt 
sued  for  by  the  liquidating  company  was  a 
debt  incurred  and  due  upon  the  maJ^ing  of 
the  contract  of  the  19th  of  November  be- 
fore the  liquidation,  although  not  payable 
until  after  the  liquidation,  the  two  sets  of 
debts  would  have  been  mutual  and  in  the 
same  interest,  and  oould  have  been  set  off 
one  against  the  other. 

But  in  reality  no  debt  was  created  until 
the  delivery  of  the  goods  after  the  commence- 
ment of  the  liquidation,  and  the  only  re- 
maining question  is,  whether  the  fact  of 
this  delivery  having  taken  place  in  a  certain 
sense  in  fulfilment  of  a  contract  made  be- 
fore the  liquidation  gives  the  debt  that 
character  in  interest  and  mutuality  that  is 
necessary  to  make  it  a  subject  of  set-off 
against  the  debt  of  the  company.  In  de- 
termining this  question  it  is  necessary  to 
consider  the  effect  upon  the  company  and 
its  operations  of  a  petition  for  liquidation 
followed  by  a  subsequent  order  to  wind  up. 

In  tlie  first  place  the  purpose  of  the 
winding-up  is  to  make  an  equable  and 
rateable  diBtribution  of  all  the  assets  of 
the  company,  from  the  moment  of  the 
commencement  of  the  winding-up — that  is, 
the  presentation  of  the  petition — amongst 
all  the  creditors  of  the  company  without 
favour  or  preference  to  any  one,  according 
to  the  legal  rights  of  the  creditors  and  the 
company  at  the  moment  of  the  commence- 
ment of  the  winding-up.  All  the  assets 
of  the  company  are  to  be  got  in  and  col- 
lected in  the  most  beneficial  way,  and  dis- 
tributed pari  passu  to  all  the  creditors. 
In  fact,  from  the  moment  of  the  winding- 
up  the  company  is  stopped  as  an  indepen- 
dent going  concern.  Every  transaction 
entered  into  by  the  company  from  that 
moment  is  void  unless  sanctioned  by  the 
Court.  No  contracts  can  be  executed,  nor 
can  the  business  of  the  company  be  carried 
on  in  a  single  particular  except  for  the 
purposes  of  winding  up,  and  for  the  bene- 
fit of  the  creditors;  and  although  the  com- 
pany continues  in  existence  and  under  the 
same  name,  and  may,  if  allowed  by  the 
Court,  continue  to  carry  on  its  business 
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and  enter  into  or  complete  transactions,  it 
does  80  in  a  new  interest  and  a  new  capa- 
citjy  and  solely  for  the  purpose  of  winding 
lip  its  affairs  in  the  interests  of  its  creditors 
and  shareholders,  except  in  one  class  of 
cases  which  have  no  application  to  the 
present,  namely,  where  transactions  6o9ia 
fide  executed  and  carried  ont  between  the 
petition  and  the  windings-up  order  may,  in 
the  discretion  of  the  Court,  be  ratified  and 
confirmed.  The  practical  efiect  of  the  de- 
fendant's contention  would  be  that  the  com- 
pany by  a  transaction  which  is  void,  unless 
sanctioned  and  ratified  by  the  Court,  would 
be  paying  one  creditor  in  full  out  of  the 
assets  of  the  insolvent  company  in  pre- 
ference to  ail  other  creditors ;  sudi  a  result 
may  well  make  one  pause  before  giving 
effect  to  such  a  contention. 

Having  regard  to  these  considerations, 
it  seems  to  me  that  the  delivery  of  the  iron 
by  the  company  subsequent  to  the  com- 
mencement of  the  liquidation,  gave  rise  to 
a  debt  due  to  them  in  a  new  capacity  and 
interest^  and  that  such  a  debt  is  not  liable 
to  a  set-off  of  a  debt  incurred  by  nominally 
the  same  company  when  it  was  carrying  on 
its  business  independently  and  for  its  own 
benefit. 

Judgment  for    the   plairUiffs   for 
216^.  18«. 


Solicitors — Sharpe,  Parkers,  Frit  chard  &  Sharpe, 
agents  for  Peace,  Ackerly  k  Co.,  Wigan,  for 
plaintiffs ;  J.  J.  k  C.  J.  Allen,  agents  for  J.  k  H. 
Gregory,  Liverpool,  for  defen£ints. 
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{THE  QUEEN  V.  THE  NORTH 
LONDON  RAILWAY  COMPANY. 
WILSON  AND  OTHERS  (c^tm- 
onto). 

Lands  Cktuaes  Act^-Abortive  Enquiry — 
Costs  of  and  incidental  to — 8  ds  9  Vict,  c.  1 8, 
ss.  34  and  61 — Order  LV,  rule  1. 

An  inquisition  for  assessing  compen- 
sation under  the  Lands  Clauses  Act  was 
removed  by  certiorari  into  the  Queen's 
Bench  Division,  and  there  ^wished,  on  the 
ground  that  the  under-sheriff  had  mis- 
directed the  jury,  A  further  enquiry  was 
Vol.  61.— Q.B. 


then  held  on  t/ie  same  warrant  Ity  the  sheriff, 
and  comjyensation  was  duly  awarded  to  the 
claimants  by  the  jury: — Held,  that  the 
claimants  were  entitled  as  well  to  the  costs 
of  and  incide^Ual  to  the  abortive  enquiry, 
as  to  the  costs  of  and  incidental  to  the 
inquisition  whidh  restUted  in  a  good 
verdict. 

The  claimants  being  seised  in  fee  of 
certain  lands  and  premises  in  the  county 
of  Middlesex,  on  the  29th  of  June,  1877, 
duly  gave  the  North  London  Bailway 
Company  notice,  under  the  Lands  Clauses 
Consolidation  Act,  1845,  that  they  claimed 
compensation  from  the  company  in  respect 
of  the  said  lands  and  premises  having  been 
injuriously  affected  by  the  company  in  the 
exercise  of  the  powers  contained  in  the 
North  London  Bailway  Act,  1874,  and 
other  Acts  incorporated  therewith. 

Li  pursuance  of  such  notice  the  com- 
pany, on  the  27th  of  July,  1877,  duly 
issued  their  warrant  directed  to  the 
sherifib  of  the  county  of  Middlesex,  re- 
quiring them  to  summon  a  jury  for  settling 
the  question  of  the  compensation  to  be 
paid  to  the  claimants,  in  accordance  with 
the  Lands  Clauses  Consolidation  Act, 
1845. 

On  the  13th  of  August,  1877,  the 
enquiry  as  to  such  oompensaUon  was  held 
before  Mr.  Under-Sher£ff  Burchell  and  a 
special  jury. 

On  the  26th  of  November,  1877,  the 
claimants  moved  for  and  obtained  a  rule 
calling  upon  the  company  to  shew  cause 
why  a  writ  of  certiorari  should  not  issue 
to  remove  into  the  Queen's  Bench  Division 
the  said  inquisition  and  the  verdict  and 
judgment  founded  thereon;  and  on  the 
21st  of  December,  1877,  the  said  rule  was 
made  absolute  on  the  ground  that  the 
under-sheriff  had  misdirected  the  jury,  no 
order  being  made  &s  to  costs. 

On  the  17th  of  January,  1878,  the 
Queen's  Bench  Division  granted  a  rule 
calling  upon  the  company  to  shew  cause 
why  the  said  inquisition,  verdict  and  judg- 
ment should  not  be  quashed;  and  on  the 
31st  of  January,  1878,  the  said  rule  was 
made  absolute,  no  order  being  made  as  to 
costs. 

Subsequently  thereto,  the  said  under- 
sheriff,  under  the  said  warrant,  summoned 

21 


242 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


'Hie  Queen  v.  North  Limdon  Rail,  Co, 

a  jury  for  reholding  the  enquiry  into  the 
claimants'  said  claim,  the  solicitor  for  the 
company  raising  no  objection  thereto ;  and 
the  enquiry  was  accordingly  reheld  before 
the  under-sheriff  and  a  special  jury,  upon 
the  28th  of  February,  1878,  when  the  jury 
assessed  the  compensation  to  be  paid  to  the 
claimants  in  respect  of  their  claim  at  the 
sum  of  525^. 

The  said  sum  of  525^.  was  paid  by  the 
company  to  the  claimants,  but  a  dispute 
arose  between  them  as  to  whether  the 
costs  of  and  incidental  to  the  first  enquiry 
above  mentioned  and  the  said  rules  and 
the  orders  of  the  Court  thereon  were  to  be 
paid  by  the  company  to  the  claimants  as 
part  of  the  costs  of  and  incidental  to  the 
second  enquiry. 

Application  was  made  on  behalf  of  the 
claimants  to  Master  Manley  Smith,  in 
pursuance  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  to  tax  and  settle  such  first- 
mentioned  costs,  but  the  Master  refused  to 
tax  or  settle  them. 

A  rule  was  obtained  by  the  claimants 
calling  on  the  company  to  show  cause  why 
the  Master  should  not  review  the  taxation 
of  costs. 

Dec.  5. —  Mclntyrey  Q.C.y  for  the  com- 
pany, shewed  cause. — Sections  34  and  51 
of  the  Lands  Clauses  Consolidation  Act, 
1845  (1),  apply  only  to  the  enquiry  where 

(1)  8  5c  9  Vict.  0.  18.  8.  84:  "All  the 
costs  of  any  such  arbitration  and  incident 
thereto  to  be  settled  by  the  arbitrators  shall  be 
borne  by  the  promoters  of  the  undertaking, 
unless  the  arbitrators  shall  award  the  same  or  a 
less  sum  than  shall  have  been  offered  by  the 
promoters  of  the  undertaking,  in  which  case  each 
party  shall  bear  his  own  costs  incident  to  the 
arbitration,  and  the  costs  of  the  arbitrators 
fihall  be  borne  by  the  parties  in  equal  pro- 
portions." 

Section  61:  "On  every  such  enquiry  before 
a  jury  where  the  verdict  of  the  jury  shall  be 
given  for  a  greater  sum  than  the  sum  previously 
offered  by  the  promoters  of  the  undertaking, 
all  the  costs  of  such  enquiry  shall  be  borne  by 
the  promoters  of  the  undertaking;  but  if  the 
verdict  of  the  jury  be  given  for  the  same  or  a 
less  sum  than  the  sum  previously  offered  by  the 
promoters  of  the  undertaking,  or  if  the  owner 
of  the  lands  shall  have  failed  to  appear  at  the 
time  and  place  appointed  for  the  enquiry,  having 
received  due  notice  thereof,  one-half  of  the  costs 
of  summoning,  impannelling  and  returning  the 
jnrj',  and  of  taking  the  enquiry  and  recording 


a  final  verdict  and  conclusion  has  been 
arrived  at.  The  costs  of  the  first  enquiry 
were  not  incidental  to  the  enquiiy  in  which 
the  jury  found  a  verdict. 

Dec.  12. — MeUor  (with  him  Harrii),  in 
support  of  the  rule,  cited  the  Lands  Clauses 
Consolidation  Act,  1845  (8  <fe  9  Yict.  c. 
18),  88.  34  and  51  (I),  Order  LV.  (2), 
Creen  v.  Wright  (3),  Field  v.  The  Great 
Northern  Raikoay  Company  (4). 

Denman,  J. — During  the  argument  I 
thought  there  was  some  difficulty  in  coming 
to  the  conclusion  at  which  I  have  arrived 
on  account  of  the  worda  in  section  51, 
which  regulates  the  question  of  costs  in 
cases  of  compensation  assessed  by  juries. 
At  first  the  use  of  the  words  ^'subh 
enquiry  "  seemed  to  point  to  the  ooncloaion 
that  the  costs  provided  for  are  limited  to 
the  costs  of  one  particular  enquiry  and  one 
only.  But  I  think  this  would  be  too 
narrow  a  construction  of  the  Act.  In  this 
case  a  warrant  was  duly  issued  by  the 

the  verdict  and  judgment  thereon  in  case  such 
verdict  shall  he  taken,  shall  be  defrayed  by  the 
owner  of  the  lands  and  the  other  half  by  the 
promoters  of  the  undertaking,  and  each  party 
shall  bear  his  own  costs  other  thiui  as  aforesaid 
incident  to  such  enquiry." 

Section  62  :  **  The  oosts  of  any  such  enquiry 
shall  in  case  of  difference  be  settled  by  one  of 
the  Masters  of  the  Court  of  Queen's  Bench  of 
England  or  Ireland,  according  as  the  landtf  are 
situate,  on  the  application  of  either  party,  and 
such  Costs  shall  include  all  reasonable  costs, 
charges  and  expenses  incurred  in  summoning, 
impannelling  and  returning  the  jury,  taking 
the  enquiry,  the  attendance  of  witnesses,  the 
employment  of  counsel  and  attorneys,  recording 
the  verdict  and  judgment  thereon  and  other- 
wise incident  to  such  enquiry." 

(2)  Order  LV.  rule  1 :  "Subject  to  the  pro- 
visions of  the  Act,  the  oosts  of  and  incident 
to  all  proceedings  in  the  High  Court  shall  be  in 
the  discretion  of  the  Court ;  but  nothing  here- 
in contained  shall  deprive  a  trustee,  .mortgagee 
or  other  person  of  any  right  to  costs  out  of  a 
particular  estate  or  fund  to  which  he  would  be 
entitled  according  to  the  rules  hitherto  acted 
upon  in  Courts  of  equity ;  provided  that  where 
any  action  or  issue  is  tried  by  a  jury  the  costs 
shall  follow  the  event,  unless  upon  application 
made  at  the  trial  for  good  cause  shewn  the 
Judge  before  whom  such  action  or  issue  is  tried 
or  the  Court  shall  otherwise  order." 

(3)  46  Law  J.  Rep.  C.P.  427 ;  Law  Rep.  2 
C.P.  D.  364. 

(4)  47  Law  J.  Rep.  Exch.  662 ;  Law  Rep. 
3  Ex.  D.  261. 
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oompany  to  the  shenfiT,  and  all  necessary 
and  proper  steps  for  holding  an  enquiry 
before,  a  jury  were  taken.  That  enquiry 
ended  in  a  verdict,  but  that  verdict  was 
set  aside,  on  the  ground  that  the  view 
of  the  law  taken  by  the  assessor  was 
wrong.  In  consequence  the  matter  came 
again  before  a  juiy  on  the  same  warrant, 
who  found  that  the  claimants  were  entitled 
to  compensation  to  the  amount  of  525Z. 

This  latter,  which  was  therefore  really 
the  operative  inquisition,  was  started  by  the 
same  warrant  as  the  inoperative  enquiry, 
and  I  think  we  are  bound  to  interpret  the 
words  ''  such  enquiry "  as  the  enquiry  in 
which  the  juiy  find  a  good  verdict,  and  in 
which  there  is  no  informality.  Such  a 
construction  seems  the  more  correct  if 
we  look  at  the  enumeration  in  section 
52  (1)  of  certain  ttings  as  costs  within 
the  meaning  of  section  51,  in  which  the 
words  "incident  to  such  enquiry  "  throw 
a  light  on  the  previous  words.  The  argu- 
ments derived  from  the  decisions  under 
Order  LV.  (2)  do  not  weigh  with  me  very 
much,  but  they  shew  that  incidental  costs 
are  all  the  costs  in  such  cases,  and  serve 
to  explain  the  intention  of  the  Legislature 
with  regard  to  such  costs.  I  therefore 
think  the  claimants  are  entitled  to  have 
the  rule  made  absolute. 

Hawkins,  J. — I  am  also  of  opinion  that 
the  claimants  are  entitled  to  have  the  costs 
as  well  of  the  enquiry  made  abortive  by 
the  imtenable  contention  of  the  company  as 
of  the  enquiry  in  which  a  good  verdict  was 
found.  The  object  of  the  Legislature  was, 
I  think,  to  indemnify  a  claimant  against  all 
costs  incurred  in  substantiating  his  claim. 
Section  34  provides  for  this  in  cases  of 
arbitration,  and  section  51  in  cases  of  an 
enquiry  before  a  jury.  The  words  in  sec- 
tion 34  are  "  sJl  the  costs  of  any  such 
arbitration  and  incident  thereto,  to  be 
settled  by  the  arbitrators,  shall  be  borne  by 
the  promoters  of  the  undertaking."  What 
are  ''  all  the  costs  of  the  arbitration  "Y  I 
take  it  to  mean  all  the  costs  rendered 
neoeosary  to  the  other  side.  In  section  51 
the  woi^  are  "  all  the  costs,"  in  section 
52  ''all  reasonable  costs,  charges  and 
expenses  incurred  in  summoning,  im- 
panelling  and  returning  the  juiy,  tuking 
the  enquiry,  the  attendance  of  witnesses, 
the  employment  of  counsel  and  attorneys, 


recording  the  verdict  and  judgment  thereon 
and  otherwise  incident  to  such  enquiry." 
Now  I  think  that  these  costs  which  the 
claimants  seek  to  have  taxed  are  incident 
to  the  enquiry  which  was  founded  on  the 
warrant  issued  to  the  sheriff,  and  was 
brought  to  a  formal  and  definite  conclusion. 
It  could  never  have  been  contemplated  by 
the  Legislature  that  a  claimant  should  pay 
the  costs  of  an  enquiry  rendered  abortive 
by  an  imtenable  objection.  I  therefore 
think  that  the  whole  of  these  proceedings 
should  be  taken  as  one  enquiry.  The  rule 
will  therefore  be  made  absolute. 

RuU  ahsokUe  wUh  costs. 


Solicitors— Wordsworth,  Blake,  Harris  &  Pear- 
son, for  claimants ;  B.  F.  Boberts,  for  de- 
fendants. 


Bl.    1 
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WALKEB  V,   MATTHEWS. 


1881. 

Nov. 

StiUe  in  Market  overt — Bona  fde  Fur- 
chase  of  Stolen  Beasts — Costs  of  Keeping 
Beasts  till  BestituUon — Conviction  of  Thief 
—24  4lh  25  Vict,  c,  96.  s.  100. 

Defendtmt  bona  fide  purchased  some 
beasts  sold  in  market  overt,  which  had^  in 
Jact,  been  stolen.  On  conviction  of  the 
thief  the  original  owner  claimed  the  return 
of  the  beasts,  the  property  having  re-vested 
in  him  by  virtue  of  24  <L'  25  Vict.  c.  96. 
*.  100;  whereupon  the  defendant  counter- 
dainied  for  the  cost  of  their  keep  between 
the  date  of  his  purchctse  and  the  convic- 
tion : — Held,  that  the  counter-claim  could 
not  be  maintained. 

This  waa  an  action  in  the  Huntingdon 
County  Court,  in  which  the  plaintiff 
claimed  two  cows  and  two  calves,  which 
he  averred  that  the  defendant  detained 
from  him,  and  which  he  valued  at  45/. ; 
and  he  further  claimed  special  damages  for 
their  detention  by  the  defendant.  There 
was  a  counter-claun  by  the  defendant  for 
the  keep  of  the  animals  and  expenses  in- 
curred by  him  while  he  had  them;  he 
gave  credit  for  the  milk,  but  claimed  that 
the  expenses  were  16/.  over  and  above  the 
amount  of  the  credit. 
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The  facts  were,  that  on  the  7th  of  June, 
1880,  the  two  cows  in  calf  were  stolen 
from  the  plaintiflTs  farm.  On  the  11th  of 
June  they  were  sold  in  market  overt, 
thii'ty  miles  away,  to  a  dealer,  who  after- 
wards sold  them  to  the  defendant.  The 
phvintiff  having  traced  the  cows,  demanded 
them  of  the  defendant  on  the  21st  of 
June,  but  he,  having  bought  them  boTia 
fide,  refused  to  give  them  up.  The  thief 
was  subsequently  caught,  and  convicted  on 
the  5th  of  April,  1881,  whereupon  notice 
was  given  to  the  defendant  and  a  further 
demand  made  by  the  plaintiff  for  the  cows, 
which  had  meanwhile  calved.  At  the 
trial  the  plaintiff  contended  that,  as  the 
cows  were  after  sale  in  market  overt  the 
defendant's  property,  though  such  pro- 
perty was  liable  to  be  divested  on  con- 
viction of  the  thief,  the  defendant  could 
not  recover  for  their  keep ;  but  this  ob- 
jection having  been  overruled  by  the 
Judge,  a  verdict  and  judgment  were  en- 
tered for  the  plaintiflf  on  his  claim,  and  for 
the  defendant  on  his  counter-claim. 

A  rule  was  then  obtained,  calling  on 
the  defendant  to  shew  cause  why  the 
judgment  on  the  counter-claim  for  the  de- 
fendant should  not  be  set  aside  and  entered 
for  the  plaintiff.     Against  which 

Cockerell  shewed  cause. — The  property 
re- vested  in  the  plaintiff  on  the  conviction 
of  the  thief,  by  virtue  of  24  &  25  Vict.  c.  96. 
8.  100 — Scattergood  v.  Sylvester  (I) ;  but 
as  the  plaintiff  was  entitled  to  recover  the 
value  of  the  milk,  treating  the  cows  there- 
fore as  having  been  always  his,  so  he  is 
bound  to  pay  for  their  keep  during  the  time 
prior  to  the  conviction — Nickling  v.  Ueajja 
(2) ;  or,  the  defendant  was  a  bonajide  pur- 
chaser after  sale  in  market  overt,  and  had 
a  property  which  would  have  enabled  him 
to  fsell,  instead  of  which  he  expended  money 
on  them.  The  detention  was  not  a  wrong- 
ful detention  then. 

[LoPES,  J. — If  the  cows  were  then  hia 
own  piK>perty,  he  cannot  claim  from  plain- 
tiff the  cost  of  keeping  theuL] 

A  contract  must  be  implied  with  the 
plaintiff  to  pay,  if  in  the  result  the  property 
should  prove  to  be  in  the  plaintiff.     It  is 

(1)  15  Q.B.  Rep.  506;  19  Law  J.  Bep.  Q.B. 
447. 

(2)  21  Law  Times,  754. 


admitted  that  so  soon  as  the  detention 
became  wrongful — ^that  is,  after  conviction 
— ^no  such  contract  oonld  be  implied. 
Garihf  contra,  was  not  called  on« 

Per  CuBiAM  (GfievE,  J.,  and  Lopes,  J.). 
— The  appeal  must  be  allowed.  The  defen- 
dant had  no  right  to  judgment  on  the 
counter-claim. 

Solicitors — Le  Biche  k.  Son,  agents  for  W.  A. 
Watts,  St.  Ives,  for  plaintiff ;  West  &  White, 
agents  for  Wallingford,  Day  &  Wallingford, 
St.  Ives,  for  defendant. 
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County  Court — Cause  remitted  Jrom 
Superior  Court,  under  30  <^  31  Vict,  c.  142, 
8,  10.  —  Jurisdiction  of  County  Court 
Judge — Power  to  stay  Proceedings. 

Where  cm  action  of  t^ort  has  been  re- 
mitted to  a  County  Court  Judge,  under  sec^ 
turn  10  of  30  <£r  31  Vict.  c.  142,  a^  the  writ 
and  order  duly  lodged  wi^  the  Begisirar, 
the  County  Court  Judge  has  jurisdiction 
to  order  aU  proceedings  in  the  action  to  he 
stayed  until  payment  by  the  plaintiff  of 
the  costs  of  a  prior  action  against  the  satne 
defendant  in  the  High  Court,  in  respect  of 
the  same  matter. 

In  this  case  an  action  for  libel  had  been 
remitted  to  the  County  Court  of  Middle- 
sex, holden  at  Westminster,  under  sec- 
tion 10  of  30  &  31  Vict.  c.  142.  By  that 
section  it  is  provided  that  a  Judge  may, 
under  cei*tain  circumstances,  "make  an 
order  that  the  cause  be  remitted  for  trial 
before  a  County  Court,  to  be  therein 
named,"  and  "  the  County  Court  bo  named 
shall  have  all  the  same  powers  and  jurifi- 
diction  with  respect  to  the  cause  as  if  both 
parties  had  agreed  by  a  memorandum 
signed  by  them  that  the  said  County 
Court  should  have  power  to  try  the  said 
action,  and  the  same  had  been  commenced 
by  plaint  in  the  said  County  Court.*' 
The  County  Court  Judge,  after  the  order 
had  been  made  undei*  the  above  section, 
and  the  writ  and  order  lodged  with  the 
Hegistrar  as  required,  was  applied  to  by 
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the  defendant  to  stay  the  proceedings 
until  the  plaintiff  should  have  paid  the 
oostB  of  a  previous  action  which  he  had 
brought  in  respect  of  the  same  cause  of 
action  agamst  ^e  defendant  in  the  Supe- 
rior Court,  in  which  the  defendant  had 
obtained  judgment  with  costs.  The  County 
Court  Judge  granted  the  application,  and 
stayed  all  proceedings  till  those  costs 
should  be  paid. 

The  plaintiff  thereupon  obtained  a  rule 
calling  upon  the  Judge  to  shew  cause  why 
he  should  not  proceed  to  hear  and  deter- 
mine the  action  remitted  to  his  Court. 

C.  H,  Anderson  {Sir  H.  Giffardy  O.C., 
with  him)  shewed  cause,  and  cited  Moodie 
V.  Steward  (1). 

Melaheimer,  in  support  of  the  nile. 

FiBLD,  J. — I  am  of  opinion  that  this 
rule  should  be  discharged  with  costs.  It 
is  a  rule  for  a  mand<xmtu  to  the  Comity 
Court  Judge  to  proceed  to  hear  and  deter- 
mine an  action  in  which  he  has  in  his  dis- 
cretion made  an  order  that  all  proceedings 
should  be  stayed  conditionally  until  pay- 
ment by  the  plaintiff  of  the  costs  of  his 
former  action.  Upon  the  merits  of  the 
case,  if  we  have  anything  to  do  with  them, 
I  think  that  he  was  right,  and  that  his 
order  was  founded  in  justice  as  well  as  in 
form. 

But  the  question  is,  Was  this  order 
within  the  jurisdiction  of  the  County 
Court  Judge  to  make )  I  think  it  was. 
There  is  a  distinction  between  this  case 
and  those  where  the  record  is  kept  in  this 
Court,  and  where  the  R^istrar  of  the 
County  Court  has  to  certify  to  us  the  re- 
sult of  the  trial.  Those  cases  remain  in 
this  Court,  and  motions  for  new  trials 
are  made  and  costs  are  taxed  in  this  Court. 
But  this  is  under  section  10  of  the  Act  of 
1867,  which  provides  that  the  plaintiff  shall 
take  the  original  writ  and  lodge  it  with  the 
Begistrar  of  the  County  Court ;  he  there- 
fore takes  it  out  of  this  Court.  If  there 
had  been  two  actions,  both  brought  in 
the  County  Court,  there  could  have  been 
no  doubt  that  it  was  competent  to  the 
County  Court  Judge  to  exercise  his  equit- 
able jurisdiction,  by  ordering  security  to  be 

(1)  40  Law  J.  Bep.  Ezcli.  25;  Law  Rep.  6 
Exch.  35. 


given  for  costs  by  the  plaintiff,  or  by  requir- 
ing the  payment  by  him  of  the  costs  of  the 
first  trial.  What  is  the  difference  in  his 
position  under  the  existing  circumstances  f 
The  action  was  "  remitted  for  trial "  to 
his  Court,  but  such  Court  is  made  the 
tribunal  for  all  purposes,  just  as  if  the 
parties  had  consented,  and  as  if  the  action 
had  been  commenced  there  by  plaint.  So 
the  whole  jurisdiction  of  the  County  Court 
is  imported  into  the  action  after  the  order 
is  once  made  remitting  it.  I  think  it  is 
so  on  the  true  construction  of  an  order 
made  under  this  section,  and  that  this 
rule  must  be  discharged. 

HuDDLESTON,  B. — I  am  of  the  same 
opinion.  If  it  were  necessary  to  go  into 
the  question  of  discretion,  I  should  think 
that  the  Judge  had  rightly  exercised  his ; 
but  under  section  10  the  question  of  his 
jurisdiction  is  raised  whether  he  could 
make  the  order  at  all.  I  think,  after  the 
order  remitting  it,  the  case  becomes,  to  all 
intents  and  purposes,  one  in  the  County 
Court :  it  has  been,  as  is  said  in  some  of 
the  oases,  legally  transferred. 

Bo  WEN,  J. — I  am  of  the  same  opinion. 
I  never  doubted  that  when  a  case  was 
remitted  under  this  section  the  County 
Court  was  clothed  with  all  the  authority  of 
the  High  Court.  I  thought,  however, 
that  it  was  just  possible  that  there  might 
be  one  order  which  the  County  Court 
could  not  make— that  is,  an  order  which 
would  not  expedite  the  trial,  but  stop  it. 
Other  stays  of  proceedings  are  to  further 
the  trial,  and  secure  there  being  a  fair 
trial  at  the  end.  This,  on  the  contrary, 
although  the  case  has  been  remitted  for 
trial  to  the  County  Court,  ceally  stops  the 
trial  altogether.  I  am  not  prepared  to 
differ  from  the  rest  of  the  Court ;  but  I 
do  not  feel  so  strongly  that  we  are  right 
as  do  my  brothers.  In  the  present  case, 
on  the  question  of  discretion,  I  should 
not  interfere. 

Btde  discharged. 


Solicitors — Smith  Sl  Howard,  for  plaintiff; 
the  defendant  in  person. 
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Indict  nient — Information — Comipt  Prac- 
tices Prevention  Act,  1854  (26  Vict,  c. 
29),  8.  7. 

On  an  information  for  perjury  laid  hy 
the  Attorney-General  against  a  jTcrson  who 
ha^  given  evidence  before  a  committee  or 
commission  for  enquiring  into  corrupt 
practices,  evidence  of  staternents  made  hy 
t/ie  person  charged  with  perjury,  in  answer 
to  questions  put  by  or  before  such  election 
committee  or  commissioners,  is  inadmis- 
sible. 

This  was  a  motion  to  make  absolute  a 
rule  nisi  to  set  aside  a  verdict  of  guilty 
obtained  on  an  information  for  perjury 
laid  by  the  Attorney-General  against  the 
defendant  Slator,  and  for  a  new  trial,  on 
the  ground  of  the  wrongful  admission  on 
the  trial  of  evidence  of  statements  made 
by  the  said  Slator,  in  answer  to  questions 
put  to  him  by  or  before  certain  commis- 
sioners appointed  to  enquire  into  corrupt 
practices  at  elections. 

The  Solidtor-General  {Sir  Farrer  Her- 
schell,  Q*C.)  (with  him  The  Attorney- 
General  (Sir  Henry  James,  Q.C»)  and  A. 
Z.  Smith),  for  the  Crown,  shewed  cause 
against  the  rule. — It  is  true  that  the  word 
used  in  section  7  of  the  Act  of  1854  (1)  is 

(1)  26  Vict.  c.  29.  8.  7:  "No  person  who 
is  called  as  a  witness  before  any  election  com- 
mittee, or  any  commissioners  appointed  in  pur- 
suance of  the  Act  of  the  session  holden  in  the 
fifteenth  and  sixteenth  years  of  the  reign  of 
her  present  Majesty,  chapter  67,  shall  be  ex- 
cused from  answering  any  question  relating  to 
any  corrupt  practice  at,  or  connected  with,  any 
election  forming  the  subject  of  enquiry  by  such 
committee  or  commissioners,  on  the  ground 
that  the  answer  thereto  may  criminate  or 
tend  to  criminate  himself ;  provided  always, 
that  where  any  witness  shidl  answer  every 
question  relating  to  the  matters  aforesaid 
which  he  shall  be  required  by  such  committee 
or  commissioners  (as  the  case  may  be),  to  answer, 
and  the  answer  to  which  may  criminate,  or  tend 
to  criminate  him,  he  shall  be  entitled  to  receive 
from  the  committee,  under  the  hand  of  their 
clerk,  or  from  the  commissioners  under  their 
hands  (as  the  case  may  be),  a  certificate  stating 
that  such  witness  was,  upon  his  examination, 
required  by  the  said  committee  or  commissioners 
to  answer  questions  or  a  question  relating  to 
the  matters  aforesaid,  the  answers  or  answer  to 


"  indictment " ;  but  to  restrict  the  mean- 
ing of  that  word  so  as  to  exclude  informa- 
tion would  be  to  put  a  technical  construc- 
tion on  a  word  in  a  general  Act  which  in 
Scotland  has  a  different  technical  meaning, 
instead  of  construing  it  in  its  popular 
and  ordinary  sense.  That  popular  sense 
includes  information,  as  is  shewn  by  the 
fact  that  the  Criminal  Law  Consolidation 
Act  uses  "indictment"  only;  and  the 
Legislature  could  not  have  intended  to 
make  any  difference  in  cases  where  ac- 
cessories in  misdemeanour  become  princi- 
pals and  so  on,  according  as  they  were 
indicted  or  informed  against. 

Sir  H.  A.  Giffard,  Q,C.  (with  him 
Dugdale),  for  the  respondent. — It  is  not 
contended  that  the  word  "  indidanent "  has 
a  special  technical  meaning  in  this  Act,  but 
that  it  has  no  other  meaning  than  indict- 
ment. Where  anything  besides  indictment 
is  intended  to  be  included  in  the  term,  the 
Legislature  expressly  says  so,  as  in  sec- 
tion 30  of  the  Criminal  Law  Amendment 
Act  (14  &  16  Vict.  c.  100)  (2). 

The  Corrupt  Practices  Bill  constituted 
a  peculiar  tribunal,  and  has  substituted  in 
respect  of  the  same  a  peculiar  course  of 

which  criminated  or  tended  to  criminate  him, 
and  had  answered  all  such  questions  or  such 
question ;  and  if  any  information,  indictment 
or  action  be  at  any  time  thereafter  pending  in 
any  Court  against  such  witness  for  any  offence 
under  the  Corrupt  Practices  Prevention  Acts,  or 
for  which  he  might  have  been  prosecuted  or 
proceeded  against  under  such  Acts,  committed 
by  him  previously  to  the  time  of  his  giving  his 
evidence,  and  at  or  in  relation  to  the  election 
concerning  or  in  relation  to  which  the  witnesses 
may  have  been  so  examined,  the  Court  shall,  on 
production  and  proof  of  such  certificate,  stay  the 
proceedings  in  such  last-mentioned  information, 
indictment  or  action,  and  may,  at  its  discretion, 
award  to  such  witness  such  costs  as  he  may 
have  been  put  to  in  such  information,  indict- 
ment or  action,  provided  that  no  statement 
made  by  any  person  in  answer  to  any  question 
put  by  or  before  such  election  committee  or 
commissioners  shall,  except  in  cases  of  indict- 
ments for  peijuiy,  be  admissible  in  evidence  in 
any  proceeding,  civil  or  criminal." 

(2)  14  &  15  Vict.  c.  100.  s.  30:  "In  the  con- 
struction of  this  Act  the  word  'indictment* 
shall  be  understood  to  include  'information,' 
'inquisition'  and  'presentment';  .  .  .  and  the 
term  'finding  of  the  indictment*  shall  be 
understood  to  include  '  the  taking  of  an  inqui- 
sition,' '  the  exhibiting  of  an  information,'  and 
'  the  making  a  presentment.*  .  ,  ." 
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procedure  for  that  which  is  ordinary. 
A  man's  right  to  refase  to  answer,  if 
thereby  he  may  criminate  himself,  is  ti^en 
away,  and  he  is  bound  to  answer.  Pro- 
vision is  made  that  if  he  do  answer,  he 
shall  not  be  imperilled  by  having  that 
answer  put  in  evidence  against  hun,  ex- 
cept in  the  course  of  one  particular  pro- 
ceeding, namely,  an  indictment  for  perjury 
— ^that  is,  after  twelve  men  have  decided 
that  there  is  a  prima  fctcie  case  of  perjury 
against  him. 

Denman,    J. — Coimsel  for  the  Crown 
having    admitted    that  if    this   point  is 
decided  against  them,  it  is  impossible  for 
them  to  farther  resist  the  making  abso- 
lute of  this  rule,   I   think  that  the  rule 
must  be  made  absolute  for  a  new   trial. 
The  point  taken  is  a  very  short  one,  and 
lies  within  narrow  limits.     As  a  matter  of 
&ct,  it  was  not  taken  until  the  termination 
of  the  first  argument  of  the  rule,  and  then 
not    by  counsel,  but    was    suggested  by 
my  brother  Hawkins,  and  it  was  thought 
right    that    it  should     be    argued    out. 
I  think  it    is  not    desirable    for    us    to 
express    any    opinion    upon    the    points 
first    argued.      So   fsir    as    the    present 
case  is  concerned,  the  point  now  taken 
renders  those   other  points  unimportant 
as  between  the    defendant  and  the  At- 
torney-General.     It    all   turns    on    the 
construction    of  a  few  words  in  section 
7   of  26   Vict.   c.   29.     By  that   section 
it  is  in  substance  provided  that  no  person 
called  as  a  witness  before  any  election  com- 
mittee or  commissioners  shall  be  excused 
from  answering  any  question  relating  to 
any  corrupt  practice,  on  the  ground  that 
the  answer  may  tend  to  criminate  him- 
self, but  if  his  answer  be  such  as  may 
criminate  or  tend  to  criminate  him,  he  shall 
be  entitled  to  receive  a  certificate,  stating 
that  such  witness  was  required  by  the  said 
committee  or  commission  to  answer.     So 
far  the  words  of  the  section  are  not  im- 
portant to  this  case;  but  it  is  fui*ther 
enacted  that  *'  i£  any  information,  indict- 
ment or  action  be  at  any  time  thereafter 
pending,  in  any  Ckiurt,  against  such  wit- 
ness for  any  offence  under  the  Corrupt 
Piraotices  Pt-evention  Acts,  or  for  which 
he  might  have  been  prosecuted  or  pro- 
ceeded  against    under    such    Acts,  .  .  • 
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the  Court  shall,  on  the  production  and 
proof  of  such  certificate,   stay   the    pro- 
ceedings in  such  information,  indictment 
or  action."     These  words  ai*e  material,  as 
directly  pointing  out  the  three  well-known 
and    different  modes   of  proceeding,  two 
criminal  in  their  character,  and  one  civil. 
So   far  the    Act    is    only  contemplating 
offences  committed  before  the  enquiry  by 
the  committee  or  commission,  and  there  is 
nothing  as  to  perjury  committed  at  that 
enquiry  up  to  this  point.     But  then  come 
the    important   words  :   "  Provided    that 
no  statement  by  any  person  in  answer  to 
any  question  put  by  or  before  such  election 
committee  or  commissioners  shall,  except 
in  cases  of  indictments  for  perjury,  be  ad- 
missible   in  evidence  in  any  proceeding, 
civil  or  criminal."   On  behalf  of  the  defen- 
dant it  is  contended  that,  whilst  the  words 
of  this    proviso  are   as  wide  as  possible 
in  their  application  to  all  answers  of  what- 
soever kind,  whether  in  criminal  or  civil 
proceedings,  the  exception  is  limited  to 
indictment.     In    answer    to    this,    it    is 
said    that    the    proviso     must    be    read 
as    though    "  indictment "    meant    any 
criminal  proceedings.      There   are,  how- 
ever,    reasons    against    so     reading    it, 
which   are,  I  think,  fatal.     In  the  first 
place,  the  word  "  indictment "  has  a  well- 
known  legal  meaning.     In  this  country, 
at  least,  the  modes  of  criminal  proceeding 
known  as  indictment  and  information  are 
distinct  and  separate.     Information  is  of  a 
twofold  character,    one    granted    by   the 
Queen's  Bench  at  the  relation  of  a  private 
pei-son,  and  the  other  laid  by  the  Attorney- 
General  ex  propria  motu,  as  the  officer  of 
the  Crown.     But  these  well-known  forms 
of  procedure  are  quite  distinct  from  an  in- 
dictment,  which  is  clearly  described  in 
ChiUt/s  Crimirud  Law  (2nd  ed.),  vol.  i. 
p.  161   (3).     The  Solicitoi^General,  how- 
ever, argued  that  we  ought  to  put  a  larger 
construction  on  the  word  ''indictment," 
because  the  Act  contemplates  proceedings 
in  Scotland,  and  in  that  country  the  mode 
of   proceeding    called    indictment    more 

(3)  Chitty  on  Criminal  Law  (2nd  ed.),  vol.  i. 
p.  161 :  "  An  indictment  is  a  written  accusa- 
tion of  one  or  more  persons  of  a  crime  preferred 
to  and  presented  upon  oath  by  a  grand  jury 
returned  to  enquire  of  aU  offences  in  general  in 
that  county," 
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nearly  resembles  an  information  laid  by 
the  Attorney-General.  But  that  argu- 
ment cannot  be  acceded  to  bo  fully  as 
would  be  necessary  to  8up[K)rt  the  con- 
tention of  the  Solicitor-General.  K  it 
were  shewn  that  there  was  no  such 
thing  as  an  indictment  in  Scotland,  it 
might  be  an  argument  for  an  alteration 
of  the  plain  meaning  of  the  word  ^*  indict- 
ment/' but  there  is  such  a  thing,  and  it 
would  be  contrary  to  the  well-known 
sanons  of  construction  were  we,  without 
ihe  most  cogent  reason,  not  to  give  a  word 
its  well-known  meaning,  but  to  construe 

in  some  other  way.  I  think  that  here 
we  must  construe  the  word  as  meaning  one 
^hing  in  England  and  another  in  Scotland, 
rather  than  to  say  that  the  word  means 
neither  the  English  nor  the  Scotch  indict- 
ment, but  something  different.  This 
would  be  to  legislate,  if  we  were  to  impoi-t 
an  interpretation  clause  and  new  enact- 
ment into  this  Act.  I  think,  therefore, 
that  "indictment"  is  here  used  with  its  well- 
known  and  ordinary  meaning,  and  that 
all  evidence  of  answers  given  before  the 
Commissioners  was  inadmissible  on  the 
trial  of  this  information,  and  the  verdict 
must  therefore  be  set  aside  and  a  new 
trial  had. 

Hawkins,  J. — I  am  of  the  same  opinion. 
There  is,  and  has  long  been,  a  well  and 
universally  recognised  difference  and  dis* 
tinction  between  an  indictment  and  an 
information,  which  is  clearly  defined  in 
Buma*  Jiutice  (30th  ed.),  vol.  iii.  p.  2. 
It  is  clear  that,  aa  to  enquiries  before 
election  commissioners,  the  ordinary  com- 
mon law  right  of  a  person  summoned 
to  give  evidence  to  refuse  to  answer 
if  thereby  he  would  criminate  himself 
is  taken  away,  but  that  a  person  so 
summoned  is  entitled  to  a  certificate  of  his 
having  so  answered;  and  then  section  7 
of  26  Vict.  c.  29  provides  that  "no 
statement  by  any  person  in  answer  to 
any  question  put  by  or  before  such  elec- 
tion committee  or  commissioners  shall, 
except  in  ca^es  of  indictment  for  perjury, 
be  admissible  in  evidence  in  any  proceeding, 
civil  or  criminal." 

Now,  it  is  said  that  we  ought  to  construe 
the  word  "  indictment "  as  meaning  ^*  any 
criminal  proceeding."  But,  if  that  conten- 
tion be  rights  what  is  the  reason  of  the  use, 


a  few  words  further  on,  of  the  term  "  pro- 
ceedings, civil  or  criminal "  f  It  is  quite 
clear  that,  as  regards  these,  the  Act  con- 
templates something  other  than  that 
intended  by  the  use  of  the  word  "  indict- 
ment." I  think  we  are  bound  to  construe 
the  word  "  indictment "  in  its  well-known 
sense,  as  an  accusation  found  to  be  well 
laid  by  twelve  grand  jurors,  and  that,  in 
fact,  the  word  itself  excludes  a  proceeding 
like  an  information  by  the  Attorney- 
General,  which  is  initiated  on  evidence 
given  without  the  sanction  of  an  oath.  If 
we  look  to  the  four  comers  of  the  Act,  and 
not  strain  the  words  so  as  to  include  an 
ex-offlcio  proceeding  as  against  a  man  who 
has  been  compelled  to  give  the  answers 
which  it  is  sought  to  bring  in  evidence 
against  him,  we  shall  see  that,  by  using 
the  words  "  indictment  or  information,"  a 
few  lines  before,  the  Legislature  clearly  in- 
tended by  the  use  of  the  word  "  indictment " 
that  which  is  generally  understood  to  be 
the  meaning  of  the  word  by  all  lawyers. 
We  are  not  at  liberty  to  amend  the  Act, 
but  must  construe  and  use  the  words  in 
their  ordinary  sense,  and  not  strain  them 
in  support  of  the  prosecution. 

BowEN,  J. — The  distinction  between  in- 
dictment and  information  is  well-known. 
There  are  two  great  ways  of  prosecution-^ 
one  indictment  on  the  finding  of  twelve  men 
that  there  is  a  prima  facie  case  made  out 
against  the  person  charged ;  the  other  infor- 
mation, which  is  two-fold,  according  as  the 
initiative  is  taken  by  the  Crown  ex  propria 
motu,  or  by  the  Crown  at  the  relation  of  a 
private  person.  It  is  asked  by  counsel  for 
the  Crown  that  we  should  construe  the  word 
<<  indictment "  as  including  information 
— ^that  is,  that  species  A,  so  to  speak,  in- 
cludes species  B ;  but  the  contention  fails 
if  it  be  not  shewn  that,  in  some  popular 
and  well-recognised  sense,  ''indictment" 
does  include  ''  information."  It  has  no 
such  popular  sense  among  lawyers,  and 
the  sense  it  may  have  among  those  igno- 
rant of  legal  matters  must  be  immateriaL 
It  was  also  remarked  upon  that  this  point 
was  not  noticed  till  the  arguments  were 
finished.  But  a  blot  is  no  lees  a  blot,  be- 
cause it  is  not  hit,  or  only  discovered  late 
in  the  day.  Three  lines  higher  up  the 
L^lislature  uses  indictment  as  distinct 
from  information.     But  it  is  said  that  to 


Vol.  51.] 

The  Queen  ▼.  Slater, 

SO  oolUBtme  it  here  would  be  an  auomalyy 
as  the  word  has  a  different  meaning  in 
Soothmd  from  the  meaning  it  has  in  Eng- 
land. This  argument  loses  all  force  unless 
it  conld  be  shewn  that  in  Scotland  indict- 
ment meant  nothing  in  the  nature  of  a 
criminal  proceeding.  But  in  Scotland  it 
has  a  meaning  proper  to  itself,  and  I  think, 
as  regards  Scotland,  the  word  must  have 
its  Scotch  meaning,  and  in  England  its 
English  meaning.  There  has,  therefore,  no 
doubt,  been  a  mis-trial  here,  and  the  rule 
must  be  made  absolute  for  a  new  trial. 

Bule  abaoltUe/or  new  triaL 


Solicitors — Solicitors  to  the  Treasury,  for  the 
Crown ;  CoUyer-Bristow,  Withers  &  Russell, 
agents  for  MiUington  k  Simpson,  Boston,  for 
defendants. 
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[IN  THE  COURT  OF  APPEAL.] 

r  THB  LAW  SOCIETY  OF  THE 
1882.  I     UNITED     KINGDOM      V. 

Feb.  24,  25,  27. <    shaw  and   another. 
Mardi  2.        I    the  same  v,  water- 

V     LOW  AND  others.* 

ScUdtCT  cmd  Proctor — Unqualified  Per- 
eon  acting  as — Proceeding  in  the  Court  of 
Probate— Action /or  Penalties— 23  dc  24 
Vict.  c.  127.  *.  26. 

By  23  d:  24  Vict.  e.  127.  e.  26,  ettery 
person^  not  duly  quaUfiedf  who  in  his  own 
name  or  in  the  name  of  any  other  person,  or 
in  any  wise  acts  as  a  proctor  in  or  toith 
respect  to  any  proceeding  in  the  Court  of 
Probate,  is  made  liahle  to  a  penalty. 

The  defendants,  law  stationers,  licensed 
to  sell  stamps,  but  not  qualified  to  act  as 
soUeitors  or  proctors,  receive/rom  solicitors, 
both  in  London  and  in  the  country,  wiUs 
to  copy  a/nd  engross;  the  solicitor  at  the 
same  time  sends  to  the  defendants  the 
documents  required  for  the  purpose  of  ob- 
taining probate,  amd  also  a  letter  of  tn- 
structions.  The  defendants,  in  accordance 
with  these  instructions^  send  the  wiUs  and 
other  necessary  documents  to  the  Probate 
registry,  leave  them  there  and  take  a  re- 

•  Coram  Brett,  L.J. ;  Cotton,  L.J. ;  Holker, 
Vou  51.— Q.B. 


eeipt  /or  them.;  this  recnpt,  like  nil  thp. 
papers,  bears  the  n/iine  of  the  solicitor. 
If  any  question  arises  as  to  the  document 
so  left,  tJie  defendants  communicate  with 
the  solicitor  ;  i/  the  documents  are  satis/ac- 
tory,  the  de/endants  a/ter  the  lapse  o/  a/ew 
days  caU  at  the  registry,  produce  the  receipt 
and  receive  the  grant  o/ probate.  The  de/en-- 
dantspay  a  cha/rge/or  the  necessary  stamps, 
and  transact  the  business  by  a  derk  or 
messenger.  They  only  charge  the  solicitor  a 
messenger^s  /ee  /or  the  time  occupied  in 
going  to  and  attending  at  the  Probate 
registry. 

In  an  action /or  penalties,  under  23  <£r  24 
Vict.  c.  127.  *.  26,— 

Held,  theU  the  defendants  did  (tct  with 
respect  to  a  proceeding  in  the  Court  of 
Probate,  but  thai  they  did  not  contravene 
the  provisions  o/  the  statute,  /or  thai  they 
did  not  act  tu  proctors  in  their  own  name 
or  in  the  name  o/  any  other  person. 

Appeals  of  the  defendants,  in  both  cases, 
from  the  judgment  of  Grove,  J.,  at  the 
trial  without  a  jury. 

The  plaintiff  society  sued,  with  the 
sanction  of  the  Attorney-General,  for 
penalties,  on  the  ground  that  the  defen- 
dants acted  as  proctors  with  respect  to 
Probate  proceedings  in  the  Probate  Divi- 
sion, although  they  were  not  qualified  to 
act  as  attorneys  or  solicitors  or  proctors, 
pursuant  to  6  <&  7  Yict.  c.  73.  s,  2  (1),  and 
23  &  24  Vict.  c.  127.  s.  26  (2). 

(1)  6  &  7  Vict,  c  73.  s.  2  :  "No  person  shall 
act  as  an  attorney  or  solicitor,  or  as  such  at- 
torney or  solicitor  sue  out  any  writ  or  process, 
or  commence,  cany  on,  solicit  or  defend  any 
action,  suit  or  other  proceedings  in  the  name  of 
any  other  person  or  in  his  own  name,  ...  in 
any  Court  of  civil  or  criminal  jurisdiction  .... 
or  act  as  an  attorney  or  solicitor  in  any 
cause,  matter  or  suit,  civil  or  criminal  .... 
unless  such  person  shall  have  been  ....  ad- 
mitted and  enrolled  and  otherwise  duly  qualified 
to  act  as  an  attorney  or  solicitor  ....  and 
unless  such  person  shall  continue  to  be  so  duly 
qualified  and  on  the  roll  at  the  time  of  his 
acting  in  the  capacity  of  an  attorney  or  solicitor 
as  aforesaid.** 

(2)  28  &  24  Vict.  c.  127.  s.  26  :  "  Every  person 
who  acts  as  an  attorney  or  solicitor,  contrary  to 
the  enactment  in  section  2  of  the  first  herein- 
before mentioned  Act" — that  is,  6  &  7  Vict. 
0.  78 — *'  or  who  in  his  own  name  or  in  the  name 
of  any  other  person,  in  any  wise  acts  as  a  proctor 
in  or  with  respect  to  any  procedinp  in  'the 
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sanons  of  con' 
the  most  cofr 
Eta  well-kr 
ineoiu'  ^ 


ii'S-iH/'"-' 


(shin; 


.S^»^X^    „^  of  basineBH  of 

--■"^'."-■'''!  '^.■iiKrwised  on  parch- 

j    ■  .-     ■        "        .:l.    I'TOlial^". 

(/]  ',ill  isii  letttTof  £n- 

pi'-''  |.  ■   •   l.inL'j    to    perform 

'>"'.,^inftft«'-  mentioned  as  being 

\,p  jtc'",  w  them,   niso   the  document 

Lr/i)'«'f''  .^(Ji '  and  the  'affida-rit'  in 

^(W       hprennto  annexed,  and  marked 

'A  ""accordance  with  such  instructionB 
"nricinsi  will  and  the  engrossed  copy, 

^^er  with  the  'oath'  and  'affidavit,' 
^^fsent  by  a  clerk  or  messenger  in  the 
rmp'")'  '^  ^^^  defendants  to  the  principal 
j,^iBti7  offiop  fit  Somerset  House.  The 
^eft-ndfinte  provide  the  necesuary  Inland 
jj*>vpniie  BtampH  to  dischai^e  the  fees  pay- 
able at  the  registry  office — ^the  defendants 
being  licensed  dealers  in  stamps — a  clerk  in 
the  regiatiy  office  given  to  the  defendants' 
clerk  or  messenger  a  stomped  receipt  for 
thB  above-mentioned  documents,  which  are 
left  in  the  name  of  the  solicitor,  and  not 
in  the  name  of  the  defendants,  and  the 
receipt  so  states.  At  the  end  of  two  days 
the  clerk  or  messenger  calls,  in  order  to  be 

Court  of  Probate  or  the  Conit  for  Divorce  and 
Matrimonial  Canies,  without  being  dalyqnalilied 
■0  to  act,  .  .  .  shall,  in  addition  to  003'  other 
penalty  or  forfeiture  and  to  an;  disability  to 
which  he  ma;  be  eabject,  torfeit  and  pay  for 
every  such  offence  the  sum  of  601.,  t«  be  re- 
covered with  full  costs  of  suit  by  action  brought 
with  the  tanction  of  Her  Majesty's  Attorney- 
(ieiieral  in  tbe  name  of  the  Incorporated  I^w 
Society  .  .  .  ." 


'     ^  -  '\^  ^^  documents  are  in 
.0'"'     '^eruij  queftions  arise  upon 
'■^^'if  documents  are  in  order  the 
--;'  i'*"  ^wWgor  within  one  or  two  days 
-    ■.■'''•'  M^^  production  of  the  receipt,  the 
Z"'-;^''-'' ^leiram  the  registry  office.      If  any 
-  '■:>■  ^  l^ffti  should  arise  as  to  the  correctness 
'■' J  z'^i"  ^  sufficiency  of   the    documents,    such 
■■^jr*^  qocstion  is  communicated  to  the  clerk  or 
u«^  "    messenger,  and  by  him  to  the  defendants, 
^     who  inform  the  solicitor  from  whom  they 
i^W     received  the  documents  thereof.     When  a 
Batisfiwrtory  reply  is  given,  the  same  pro- 
cedure is  observed  as  before.     Throughout 
all  the  proceedings  the  name  of  the  soli- 
citor from  whom  the  document  is  received 
alone  appears.    The  defendants  have  pur- 
sued tbie  course,  with  the  knowledge  of 
the  officials  at  Somerset  House,  for  some 
years.     Upon  the  second  visit  of  the  clerk 
or  messenger,  he,  if  the  documents  are 
satisfactory,  hands  in  a  stamped  form,  pur- 
chased from  the  Commisaioners  of  Inland 
Revenue  and  paid  for  by  the  defendants' 
cheque.     The  defendants  make  a  charge, 
and  in  making  this  charge  they  only  <»1- 
cultit«  the  time  occupied  by  the  clerk  or 
messenger  in  his  visits  to  the  registry  and 
stamp  office.     In  all  oases  the  country 
solicitor  is  also  a  customer  in  the  defen- 
dants' stationery  business.    The  messenger 
or  clerk  has  had  no  legal  training,  but  is 
apprenticed    to    the    def^dants    as  law 
sbitioners.    In  some  of  tbe  cases  In  the 
statement  of  claim    the  solicitor  charges 
the' full  fee  allowed  by  the  Probato  Court 
to  his  client  for  obtaining  grants  of  probate ; 
in  other  cnses  the  solicitor  chai^^  only  the 
sum  paid  to  the  defendants." 

Grove,  J.,  gave  judgment  for  the  plain- 
tiff society. 

The  defendants  in  both  cases  appealed. 


Clarke,  Q.C.  (with  him  Bremntr),  for 
the  defendants,  in  the  first  case. — Admis- 
doDS  have  been  agreed  on  in  this  case,  and 
it  is  submitted  Uiat  they  shew  that  the 
defendants — Shaw  and  Blake — who  act 
only  for  solidtora  living  in  London,  have 
notdoneaoythingwhich  brings  them  within 
the  provisions  or  the  mischief  of  tbe  sta- 
tutes which  relate  to  this  matter.  Those 
statutes  are  32  Oea  2.  c.  46.  s.  13, 
6  &  7  Vict.  c.  73.  8  2  (\);  and  23  &  24 
Tict  c.  127.  s.  26  (2).'  The  decision  of 
the  learned  Judge,  who   tried   the  cue 
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without  a  jury,  is  that  the  defendants  have 
acted  as  proctors  within  the  meaning  of 
the  last-mentioned  Act;  but  it  is  submitted 
that  the  statute  points  to  proceedings  other 
than  the  mere  registration  of  documents. 
The  defendants  prepare  nothing  and  exer- 
cise no  discretion  ;  their  clerk  acts  merely 
as  a  messenger  and  is  paid  as  such;  he 
exercises  no  skill  and  no  judgment,  and 
does  nothing  which  any  ordinary  casual 
messenger  could  not  do — Ex  parte  Whatton 
(3),  In  re  King  (4),  In  re  Garbutt  (5) 
were  cited. 

Hie  A  ttomeij-General  ( Sir  II.  JanieSy  Q.C) 
(with  him  Willvf,  Q.C.y  and  Fiidfiyy  Q.C), 
for  Mes«r«.  Waterlow,  the  defendants  in  the 
second  case. — It  is  submitted — first,  that 
taking  out  probate  is  not  within  section  26 
of  23  &  24  Vict  c.  127  (2) ;  secondly, 
that  even  if  taking  out  probate  is  within 
that  section,  still  that  the  acts  done  by  the 
defendants  do  not  come  within  the  section ; 
thirdly,  that  the  defendants  have  not  acted 
in  the  name  of  any  other  proctor,  nor  in 
their  own  name,  so  as  to  make  them  liable 
to  a  penalty.  The  judgment  of  Grove,  J., 
rested  on  the  ground  that  the  defendants 
had  acted  as  proctors.  23  &  24  Vict. 
c.  127  (2),  according  to  the  recital,  was 
passed  to  amend  6  &  7  Yict.  c.  73  (1),  an 
Act  relating  to  solicitors  alone.  The  reason 
for  extending  the  provisions  of  that  Act 
was  that  the  Probate  Court  had  in  the 
meantime  come  into  existence,  and  the 
Act  was  therefore  made  to  extend  to  both 
solicitors  and  proctora.  Section  26  (2) 
deals  with  "  solicitors/'  and  "  proctors." 

It  becomes,  therefore,  important  to  con- 
sider the  position  of  a  proctor  before  6  (k  7 
Vict.  c.  73.  In  Richards  v.  Lord  Suffield 
(6)  it  was  held  that  section  2  of  6  d^  7 
Vict.  c.  73  (1)  applied  to  litigious  business 
only — that  is,  only  to  btisiness  in  Court,  as 
distinguished  from  any  other  business, 
and  it  was  held  that  it  must  lie  shewn  that 
the  person  was  an  attorney  within  the  pit)- 
visions  of  section  2(1).  That  section  was 
directed  at  suits  and  proceeding  between 
the  parties  to  those  suits,  and  the  intention 
of  tiie  later  Act  was  to  bring  proctors 
within  the  conditions  applying  to  solicitors. 

(3)  5  B.  &  Aid.  824. 

(4)  1  Ad.  &  E.  560. 

(5)  9  Moo.  157. 

(6)  2  Exch.  Rep.  616;  17  Law  J.  Bep.  Bzch. 
869. 
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Sections  8  &  9  of  53  Geo.  3.  c.  1l'7  beiir 
upon  this  point,  and  it  is  to  be  remarked 
that  in  section  9  the  words  "  pi-oUite  of 
wills,"  which  ap])ear  in  section  8,  are 
omitted.  Sections  9  <&  10  of  54  Geo.  3. 
c.  68,  an  Irish  Act,  are  identical,  and 
Stephenson  v.  Higyinson  (7),  which  was 
decided  on  those  sections,  is  very  nearly  in 
point  in  this  case.  Thei^e  Higginson  did 
more  than  the  defendants  have  done  in 
this  case,  and  yet  it  was  held  that  no 
penalty  had  been  incurred.  In  order  to 
make  the  defendants  liable  they  must  have 
done  acts  which  appertain  and  are  legally 
incident  to  the  office  of  a  proctor. 

[Brett,  L.J. — Do  we  lightly  under.stand 
that  ca^e  to  decide  that  section  10  of  the 
Irish  Act  does  not  include  things  men- 
tioned in  section  9  1] 

That  is  the  decision.  The  proctora  are 
brought  into  the  section,  not  for  the  pur- 
pose of  extending  the  prohibitory  enact- 
ments, but  merely  be(»bU8e  the  Probate 
Court  was  established.  Before  33  <&  34 
Vict.  c.  97.  s.  60,  which  is  not  directly  in 
point,  but  only  so  by  analogy,  no  penalty 
was  imposed  for  drawing  instruments. 
Then  the  wonls  of  40  &  41  Vict.  c.  62.  s.  2, 
(8)  as  to  taking  instructions  for,  or  drawing 
or  preparing  any  papers  on  which  to  get  a 
grant  of  probate  or  letters  of  administi-a- 
tion,  are  important.  The  effect  of  that 
Act  is  to  declare  that  such  things  might 
formerly  have  been  done. 

It  appears  from  the  admissions  that  the 
defendants  have  done  far  less  than  Hig- 
ginson did  ;  and,  under  the  Act  of  1870 
(33  &  34  Vict.  c.  97),  s.  60,  might  even 
have  drawn  wills  themselves ;  but  the 
question  is  whether  what  the  defendants 
do  comes  within  section  26  of  23  k  24 
Vict.  c.  127  (2).  It  is  admitted  that 
they   have  not    done   the  acts  in  their 

(7)  3  H.L.  Cas.  638. 

(8)  40  &  41  Vict.  c.  62.  s.  2  :  "  Any  soxrogate 
or  other  person,  not  being  a  qoaliiied  prac- 
titioner, who  for  or  in  expectation  of  any  fee, 
gain  or  reward,  either  directly  or  as  the  agent 
of  any  other  person,  whether  a  qualified  prac- 
titioner or  not,  takes  instructions  for  or  draws 
or  prepares  any  papers  on  which  to  found  or 
oppose  a  grant  of  probate,  or  of  letters  of  ad- 
ministration, shall  b€  guilty  of  an  offence  within 
the  meaning  of  the  12th  section  of  the  At- 
torneys and  Solicitors  Act,  1874  ;  but  nothing 
in  this  section  contained  shall  bo  constraed  to 
affect  any  remedy  against  any  such  person  under 
any  other  Act  or  Acts  whatsoever," 
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own  name,  but  it  is  said  that  they  have 
infringed  the  law  in  some  other  person's 
name ;  and  if  they  have  obtained  probate  in 
the  name  of  a  solicitor,  that  is  an  offence  for 
which  a  penalty  can  be  claimed.  In  order 
to  be  liable  for  the  penalty  the  defendants 
must  have  acted  as  proctors,  whereas  they 
have  not  done  so,  and  Steplienson  v.  Hig- 
ginson  (7)  applies  on  this  point.  The 
question,  therefore,  is,  whether  obtaining 
probate  is  a  proceeding  within  the  section. 
The  rules  of  the  Probate  Court  define 
non-contentious  business  (9).  Rule  2 
(9)  enables  an  application  to  be  made 
"through"  and  not  "by "a  solicitor;  if 
the  latter  word  had  been  used,  it  might 
mean  that  the  application  must  be  made 
"  in  person,"  but  the  evident  meaning  of 
the  rule  is  that  an  agent  may  be  employed. 
Green  v.  Reece  (10)  was  cited. 

Sir  H.  Giffard,  Q,C,  (with  him  G. 
Fitzgerald  sxid  R,  T,  /feic?),  for  the  plaintiff 
society. — The  question  turns  on  the  con- 
struction of  the  rules  made  under 
section  30  of  21  &  22  Vict.  c.  22  (9). 
The  subject  divides  itself  into  two  heads — 
first,  what  is  the  thing  done?  and, 
secondly,  who  is  the  person  who  does  it  1 
Fii-st,  the  thing  done  is  the  obtaining  of 
probate ;  it  is  a  proceeding  in  the  Court 
of  Probate,  and  one  which,  except  in  the 
case  of  an  executor  himself,  must  be  done 
by  a  qualified  person.  If  that  proposition 
be  proved  to  be  established  by  law,  then 
Stephenson  v.  Higginaon  (7)  is  quite  be- 
side the  present  question.     Moreover,  it 

(9)  "  Rules  for  the  registrars  of  the  principal 
registry  of  the  Court  of  Probate,  made  under 
the  provisions  of  the  statutes  20  &  21  Vict.  c.  77 
and  21  &  22  Vict.  c.  96,  in  respect  of  non-con- 
tentious business : — 

•'  1.  Application  for  probate  or  letters  of  ad- 
ministration  may  be  made  at  the  principal 
registry  in  all  cases. 

"  2.  Such  applications  may  1)6  made  through  a 
proctor,  solicitor  or  attorney,  or  in  person  by 
executors  and  parties  entitled  to  grants  of  ad- 
ministration ;  but  these  latter  applications  will 
not  be  received  by  letter,  nor  through  the 
medium  of  any  agent. 

'*  3.  The  registrars  are  not  to  allow  probate  or 
letters  of  administration  to  issue  until  all  the 
enquiries  which  they  may  see  fit  to  institute 
have  been  answered  to  their  satisfaction.  The 
registraraare,  notwithstanding,  to  afford  as  great 
facility  for  the  obtaining  grants  of  probate  or 
administration  as  is  consistent  with  a  duo  re- 
gard to  the  prevention  of  error  or  fraud." 

(10)  8  ("om.  B.  Hep.  88. 


was  decided  on  the  particular  dicum- 
stances  of  the  case,  and  in  relation  to 
ecclesiastical  practice  in  an  Irish  diocese. 
No  one  can  now  perform  these  acts  except 
a  qualified  person.  By  section  45  of  21  & 
22  Vict.  c.  77,  solicitors  were  for  the  first 
time  entitled  to  practise  in  the  Probate 
Court.  Then  the  rules  (9)  made  under 
that  statute  shew  what  the  practice  must 
be.  Rule  2  is  decisive  of  the  first  ques- 
tion as  to  what  is  the  thing  done.  An 
executor  may  himself  go  and  obtain  pro- 
bate 'y  but  he  can  only  obtain  it  himself  or 
through  an  agent — ^that  is,  a  qualified 
person.  The  word  "  application  **  means 
the  actual  going  with  the  documents 
themselves  to  Somerset  House. 

[Brett,  L. J. — If  "application"  means 
"  personal  presence ''  an  executor  could 
not  send  his  servant ;  but  could  a  solicitor 
send  his  derk  PI 

He  could  do  so  if  the  relation  of 
master  and  servant  existed  between  him 
and  his  clerk ;  for  whatever  may  be  done 
by  a  solicitor  can  be  done  by  a  qualified 
agent.  The  act  of  sending  to  the  office 
and  asking  for  these  documents  is  acting 
as  a  solicitor.  The  rules  shew  that  this, 
although  it  is  non-contentious  business, 
must  be  done  with  particular  care,  and  the 
Legislature  contemplated  that  it  should  be 
done  by  a  qualified  person. 

Next,  as  to  the  person  who  does  the 
thing.  It  must  be  done  by  a  qualified 
person — ^that  is,  qualified  in  the  terms  of 
the  statute.  A  difierent  certificate  is 
required  for  persons  practising  in  London 
from  that  which  country  soUdtors  take 
out ;  here  the  papers  are  in  some  cases 
sent  up  to  the  defendants  in  town,  and  if 
they  are  not  acting  as  proctors,  then  the 
persons  sending  them  up  to  town  are 
acting  as  proctors  in  town  without  having 
the  proper  cei'tificate.  A  London  agent 
must  have  a  London  certificate.  This 
question  depends  on  33  k  34  Yict.  c.  97. 

WiUiSj  Q.C.y  in  reply. 

Cur.  adv.  vuU, 

Brett,  L.J.  (on  March  2). — ^The  ques- 
tion raised  for  our  dedsion  by  these  ap- 
peals is  whether  Messrs.  Waterlow  or  the 
other  defendants  are  liable  to  the  penalties 
imposed  by  section  26  of  23  &  24  Vict,  c 
127  (2).  The  question  is  raised  on  ad- 
mitted factS;  and  wo  have  to  dedde  who- 
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ther,  asBumiiig  those  fieicts  to  be  true, 
Messrs.  Waterlow  or  the  other  defen* 
dants  have  acted  as  proctors  **  in  or  with 
respect  to  any  proceeding  in  the  Court  of 
Probate."  It  appears  to  me  that  the  ad- 
mitted facts  are  substantially  as  follows  : 
Messrs.  Waterlow — to  take  one  set  of  de- 
fendants— ^are  law  stationers;'  they  are 
persona  entitled  to  sell  stamps;  they  are 
persons  who,  as  law  stationers,  engross 
certain  documents  and  copy  certain  other 
documents;  they  have  solicitors  and 
proctors  who  employ  them  both  to  engross 
and  to  copy  documents.  Now  these  per^ 
sons  who  so  employ  them  are  persons  who 
carry  on  business — some  in  London  and 
others  in  country ;  they  send  to  Messrs. 
Waterlow  wills  to  be  engrossed,  and  with 
the  wills  they  send  documents,  which  are 
documents  necessary  for  the  purpose  of 
obtaining  probate  of  a  will — ^that  is  to  say, 
affidavits  and  other  documents.  When  a 
will  has  been  engrossed  Messrs.  Waterlow 
then  take  the  original  will  and  the  other 
necessary  documents  to  the  registry  of 
the  Probate  Court ;  if  all  these  documents 
are  satisfiactory  and  in  order,  they  are  left 
for  a  time  in  the  name  of  the  solicitor  or 
proctor,  and  a  receipt  is  taken  for  them 
in  the  name  of  that  solicitor  or  proctor. 
The  Begistrar  examines  the  documents, 
exercises  his  discretion  on  them,  and  if 
they  are  satisfactory,  he  gives  the  probate 
to  Messrs.  Waterlow,  who  send  it  to 
those  who  employ  them ;  if  the  documents 
are  not  satis&ctory,  the  Begistrar  makes 
certain  requisitions,  which  are  sent  by 
Messrs.  Waterlow  to  the  solicitor,  who 
makes  the  necessary  enquiries,  and  sends 
any  further  documents  required  to  Messrs. 
Waterlow,  who  again  send  to  the  registry 
and  then  receive  the  grant  of  probate. 

In  these  proceedings  Messrs.  Waterlow 
are  not  paid  the  fee  which  a  proctor  or 
solicitor  would  receive,  nor  do  they  receive 
any  sum  resembling  such  a  fee;  they 
charge  their  employers  only  for  the  time 
spent  in  going  to  and  jfrom  or  in  waiting 
at  the  iSrobate  registry.  The  question 
then  is  whether,  these  being  the  circum- 
stances, the  defendants  are  liable  to  the 
penalties  imposed  by  the  statute  to  which 
reference  has  been  made. 

It  was  urged  in  argument,  indeed,  that 
even  though  the  fiicts  stated  amounted  to 
a  proceeding  in  the  Court  of   Probate, 
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nevertheless  the  defendants  would  not  be 
liable  because  the  provisions  of  section  26 
(2)  only  apply  to  things  done  which  can 
be  called  contentious  business.  Then,  a 
case  of  Stephenson  v.  Higginson  (7),  which 
was  a  decision  on  certain  provisions  of  an 
earlier  Irish  statute  relating  to  solicitors 
and  proctors,  was  cited,  and  it  was  urged 
that  that  decision  laid  down  the  principle 
contended  for  in  argument.  It  is,  how- 
ever, to  be  observed  that  the  statute  con- 
stituting the  Probate  Court  came  into 
force  subsequent  to  that  decision,  and 
before  the  passing  of  the  statute  which  we 
are  now  considering.  By  the  rules  of 
Court  made  for  the  Court  of  Probate,  ob- 
taining probate  has  been  declared  to  be  an 
application  which  may  be  ''  made  through 
a  proctor,  solicitor  or  attorney  or  in  person 
by  executors."  Now  the  ground  of  the 
dedsion  in  Stephenson  v.  Higginson  (7) 
was,  that  what  had  there  been  done  could 
be  done  by  a  person  who  was  not  a  soli- 
citor or  proctor ;  and  thus  the  reason  of 
that  decision  does  not  apply  to  the  present 
case.  Ab  it  seems  to  me,  the  defendants 
did,  in  fiact,  do  the  last  act  which  was 
necessary  for  obtaining  probate;  and  as 
obtaining  probate  is  a  proceeding  in  the 
Court  of  Probate,  the  defendants  have, 
in  fact,  done  an  act  in  that  which  is 
a  proceeding  in  the  Court  of  Probate. 
Section  26  of  23  k  24  Vict  c.  127 
says  that  every  person  *'who,  in  his 
own  name  or  in  the  name  of  any  other 
person,  in  any  wise  acts  as  a  proctor  in  or 
with  respect  to  a  proceeding  in  the  Court 
of  Probate,"  shall  be  liable  to  a  penalty. 
Now,  in  my  opinion,  what  this  section 
strikes  at  is  that  a  person  should  not  act 
as  a  proctor  for  himself,  either  in  his  own 
name  or  in  the  name  of  any  one  else,  if  he 
is  not  duly  qualified ;  and,  as  it  seems  to 
me,  it  does  not  apply  to  the  case  of  a  per- 
son who  does  not  act  for  himself,  but  who 
is  only  an  agent  for  a  solicitor,  with  whose 
authority  and  consent,  and  in  whose  name, 
he  acts.  The  defendants  act  for  a  solicitor 
as  mere  agents,  in  the  name,  with  the  au- 
thority and  with  the  consent  of  that  soli- 
citor, and  do  not  act,  in  any  sense,  as 
proctors  on  their  own  behalf.  If,  indeed, 
the  defendants  were  to  act  as  partners 
with  a  solicitor,  and  were  to  receive  benefit 
from  so  acting  in  partnership,  then  they 
would,  in  fact,  bo  acting  for  themselves, 


254 


aUEEN'S  BENCH  DIVISION 


[N.  S. 


Law  Society  v.  Shaw,  App, 

and  they  might  well  be  liable  to  the 
penalty  imposed  by  section  26  of  23  & 
24  Vict.  c.  127  (2);  but,  in  my  opinion, 
the  circumstances  of  this  case  do  not  shew 
that  the  defendants  are  in  any  way  so 
acting  as  partners.  The  defendants  are 
only  paid  as  messengers,  and  receive  that 
kind  of  fee,  so  that  they  cannot  be  said  to 
be  partners  with  the  solicitor.  We  have 
to  construe  a  penal  statute,  and  I  do  not 
think  we  ought  to  hold  that  these  defen- 
dants come  within  its  provisions.  It  seems 
to  me  that  the  statute  was  intended  to  hit 
persons  who,  being  not  qualified,  practise 
deception  and  impose  upon  the  Court. 
That  is  sufficient  to  decide  this  case,  and 
it  is  not  necessary  to  go  farther ;  but,  as 
reference  has  been  made  to  a  more  recent 
statute— 40  &  41  Vict.  c.  62  (8)— I  may 
say  that  the  defendants,  on  the  facts  of 
these  cases,  do  not  come  within  the  provi- 
sions of  this  statute  any  more  than  they 
fall  within  the  provifdons  of  the  statute 
under  which  this  action  is  brought ;  but, 
that  if  they  go  further  and  do  more  than 
they  appear  on  these  admissions  to  have 
done,  if  they  were  to  draw  documents  and 
prepare  affidavits  necessary  for  obtaining 
probate,  then  they  would  be  liable  to  the 
penalties  imposed  by  40  <&  41  Vict.  c.  62 
(8) ;  but  that,  as  I  have  said,  they  are  not 
liable  on  the  facts  as  confined  within  the 
limits  of  this  case.  The  apjieal  must  be 
allowed,  but  we  do  not  consider  that  we 
are  differing  from  any  opinion  entertained 
by  Mr.  Justice  Grove,  as  it  is  clear  that 
he  was  requested  to  give  what  was,  in 
fact,  a  formal  judgment,  and  that  he  did 
not  express  his  considered  view  of  the  sta- 
tute. 

Cotton,  L,J.  —  These  cases  turn  on 
23  &  24  Vict.  c.  127.  s.  26  (2)  alone,  and  I 
do  not  think  it  necessary  to  consider  the 
earlier  6r  later  statutes  to  which  reference 
has  been  made,  and  which  have  been  cited 
for  the  purpose  of  illustrating  the  par- 
ticulai*  section  under  consideration.  The 
first  question  is,  whether  the  proceeding 
referred  to  is  a  proceeding  in  the  Court  of 
Probate.  In  my  opinion  it  is  such  a  pro- 
ceeding. It  is  an  application  on  behalf  of 
executors  to  obtain  probate.  One  of  the 
pai)ers  sent  in  is  a  piper  which  states  that 
the  executor  desiics  to  get  probate,  and  it 
is  headed  "  In  the  High  Court  of  Justice, 


Probate,  Divorce  and  Admiralty  Division 
(Probate),  the  principal  registry,"  so  that 
it  is  a  proceeding  in  the  Court  in  which  a 
grant  of  probate  is  obtained.  Then  the 
question  arises  whether  these  defendants 
have  acted  as  proctors  within  the  meaning 
of  the  statute.  Now  I  am  of  opinion  that 
if  any  persons  were  to  do  on  their  own 
behalf  what  the  defendants  have  done  for 
other  persons,  they  would,  in  fact,  be  act- 
ing as  proctors  in  the  Court  of  Probate. 
They  would  then  be  applying  for  probate, 
and  the  rules  of  the  Court  direct  that  ap- 
plications for  probate  **may  be  made 
through  a  proctor,  solicitor  or  attorney,  or 
in  person  by  an  executor."  In  my  opinion, 
then,  any  one,  not  being  an  executor  in 
person,  who  applies  for  probate,  and  does 
what  that  impUes  on  his  own  behalf,  does, 
in  fact,  act  as  a  proctor  in  the  Court  of 
Probate.  It  was  urged  that  the  rules  of 
the  Court  of  Probate  cannot  make  a  per- 
son liable  to  the  penalties  of  a  statute  that  is 
so ;  but  I  am  of  opinion  that,  however  that 
may  be,  the  rules  can  prescribe  what  the 
Court  desires  should  be  done  exclusively 
by  a  proctor  or  solicitor. 

It  was  then  urged  that  the  provisions 
of  section  26  of  23  &  24  Vict.  c.  127 
are  confined  to  contentious  business,  and 
that  there  is  an  authority  in  the  House 
of  Lords  to  that  effect.  Of  course,  if  that 
authority  were  in  point  I  should  accede 
to  it  at  once ;  but  I  am  of  opinion  that 
it  was  a  decision  prior  to  and  independent 
of  the  probate  rules,  and  that  it  does  not 
apply  to  the  case  now  before  us.  It  was 
then  said  that  proceedings  in  the  Court  do 
not  commence  until  there  is  some  opposition 
to  the  grant  of  probate.  I  cannot  agree. 
There  are,  both  in  the  Chancery  Division 
and  in  the  Court  of  Probate,  many  cases  in 
which  there  is  no  opposition,  and  yet  they 
are  all  proceedings  in  the  Court,  so  that  a 
person  may  act  in  non-contentious  pro- 
ceedings, and  yet  act  as  a  proctor  in  a  pro- 
ceeding in  the  Court.  The  question  then 
remains  whether  these  defendants  have  so 
acted  as  to  be  liable  to  the  penalties  im- 
posed by  this  statute.  I  am  of  opinion 
that  it  would  be  a  wrong  construction  of  the 
statute  to  hold  that  they  have  so  become 
liable.  The  statute  does  not  apply  to  a 
person  who  thus  acts  bona  fide  and  by  the 
authority  of  a  duly  qualified  practitioner.  I 
had  at  one  time  some  doubt  whether  a  mere 
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messenger  oonld  properly  represent  a  soli- 
citor in  proceedings  such  as  these;  hut 
that  is  a  question  for  the  Court  of  Prohate 
and  not  one  for  us  to  dedde. 

I  would  add  one  word  as  to  the  dif- 
ferent circumstances  of  the  two  cases  now 
before  us.  In  one  case  the  defendants  act 
for  London  solicitors  only;  in  the  other 
they  act  for  country  solicitors  as  well.  I 
do  not  think  that  in  either  case  the  defen- 
dants are  liable  in  these  actions.  I  do  not 
give  any  opinion  as  to  whether  country 
solicitors  who  have  not  taken  out  a  Lon- 
don certificate  may  or  may  not  be  liable 
on  that  account ;  and  I  would  add,  by  way 
of  caution,  that  if  the  defendants,  nomi- 
nally acting  as  messengers  for  solicitors, 
were  really  to  act  on  their  own  behalf  and 
to  receive  a  share  of  the  profits,  they  would 
then  be  liable  to  the  penalty  imposed  by 
the  statute. 

HoLKEB,  L.J. — I  am  of  the  same 
opinion ;  and  as  the  matter  has  been  fully 
dealt  with  in  the  judgments  which  have 
been  delivered,  I  do  not  think  it  necessary 
to  add  much.  The  two  cases  are  practi- 
cally the  same  in  their  circumstances. 
They  both  turn  on  the  provisions  of  a 
statute,  which  enacts,  in  effect,  that  per- 
sons who  act  as  proctors  in  proceedings 
in  the  Court  of  Probate  without  being 
duly  qualified  shall  be  liable  to  certain 
penialties.  It  may  be  that  the  statute  in 
question  was  intended  to  meet  such  a  case 
as  the  present.  It  may  be  that  the  object 
of  the  statute  was  to  enforce  the  provisions 
contained  in  the  rules  made  for  the  Coiui) 
of  Probate,  which  dii'ect  that  applications 
for  grants  of  probate  must  be  mskde  either 
by  proctors  or  solicitors,  or  by  the  parties 
themselves.  I  am  however  of  opinion  that 
the  defendants  have  not  acted  as  proctors 
either  in  their  own  names  or  in  the  names  of 
other  persons.  It  is  admitted  on  all  sides 
that  if  a  solicitor  were  to  employ  an  office- 
boy  to  do  what  the  defendants  have  done 
no  objection  could  be  taken.  Can  it,  then, 
make  any  difference  if  a  solicitor  employs 
the  defendants,  who  send  one  of  their 
clerks  to  take  the  papers  necessary  to  the 
registiy  1  It  is  clear  that  Messrs.  Water- 
low  and  the  other  defendants  do  not  act 
in  their  own  names :  they  act  solely  and 
'entirely  under  the  authority,  m  the  name, 
by  the  instructions  and  with  the  consent 
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of  the  solicitors  who  employ  them.  The 
defendants  do  nothing  more  than  any 
messenger  might  do ;  and  they  are  there- 
fore not  liable  in  this  action. 

Appeal  allowed. 

Solicitors— C.  0.  Humphreys  &  Sons,  for  plain- 
tiffs; Ashurst,  Morris  &  Co.,  for  defendants 
Shaw  and  another ;  Layton,  Son  k,  Lendon, 
for  defendants  Waterlow  and  others. 
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HALE  AND  ANOTHER  t7.  BOUSTEAB 
AND  OTHERS. 


Jurisdiction  — High  Court — Bankruptcy 
Court — Claim  for  Fraud — Declaration 
against  Trustee  in  Liquidation  of  Right  oj 
Proof. 

In  an  action  against  certain  of  the  defen- 
dants for  advances  obtained  by  frauds  a  de- 
claration may  be  claimed  against  another 
defendant,  tlie  trustee  in  liquidation  of  such 
defendants,  that  the  plaintiffs  are  entitled 
to  prove  for  the  a^nuunt  of  such  advamces 
eitlier  against  t^te  joint  estate  of  the  liqui- 
dating debtors,  or  t?ieir  separate  estate,  as 
t/iey  may  elect. 

Demurrer  to  the  statement  of  claim  by 
the  defendant  Arthur  Cooper,  so  far  as  it 
related  to  any  claim  against  him. 

The  statement  of  claim  alleged  that  the 
defendants,  Boustead  and  Ridley,  fidsely 
and  fraudulently  represented  that  they 
were  owners  of  certain  estates  in  Ceylon, 
with  intent  to  obtain  advances  from  the 
plaintifis,  which  advances  were  made  on  the 
faith  of  such  representations ;  that  the  said 
defendants,  in  July,  1879,  instituted  pro- 
ceedings for  liquidation  by  arrangement, 
and  that  the  defendant  Arthur  Cooper  was 
appointed  trustee  of  their  joint  and  sepa- 
rate estates ;  and  claimed  the  advances 
so  made  from  the  defendants  Boustead  <& 
Hidley,  and  a  declaration  that  the  plaintiffs 
are  entitled  to  prove  for  the  amount  of 
the  said  advances  and  interest  at  five  per 
cent,  to  the  date  of  the  said  liquidation, 
either  against  the  joint  estate  of  the  said 
liquidating  debtors,  or  against  the  separate 
estate,  as  they  may  elect. 
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ffale  V.  B&ugtead. 

J,  Tlwmpaon,  for  the  demHrring  defen- 
dant. 

The  Solicitor-General  {Sir  Farrer  Iler- 
sdieU)  (Moulton  with  him),  for  the  plain- 
tiffs. 

The  arguments  sufficiently  appear  from 
the  judgment. 

Cave,  J.,  delivered  the  following  judg- 
ment on  Dec.  20  : — 

In  this  case  the  plainti^  hring  an  action 
against  Boustead  and  Ridley  and  their 
trustee,  claiming  as  against  the  two  former 
defendants  a  judgment  for  the  amount  of 
certain  advances  made  by  the  plaintifi&  to 
those  defendants,  and  a  declaration  that 
those  advances  were  obtained  by  fraud, 
and  as  against  the  trustee  a  declaration 
that  they  are  entitled  to  prove  for  the 
amount  of  those  advances  either  against 
the  joint  estate  of  the  liquidating  debtors 
or  their  separate  estate,  as  they  may  elect. 
The  trustee  has  demurred,  on  the  ground 
that  the  claim  discloses  no  ground  of  action 
as  against  him. 

In  The  Emma  Silver-mining  Company 
V.  Grant  (1),  a  case  which  in  its  facts  was 
not  very  dissimilar  to  this,  the  plaintiffs 
brought  an  action  against  Grant  to  make 
him  liable  for  a  secret  profit  he  had  made 
on  the  sale  of  a  mine  to  the  company 
which  he  had  formed  for  its  purchase.  After 
a  specific  sum  had  been  found  due  from 
him  to  the  plaintiffs  on  that  footing.  Grant 
presented  a  petition  for  liquidation,  and 
the  trustee  having  been  joined  as  a  de- 
fendant by  order  of  revivor,  the  plaintiffs 
moved  for  and  obtained  judgment  against 
the  trustee  that  they  should  be  at  liberty 
to  go  in  and  prove  under  the  liquidation 
for  the  specific  sum  found  due,  and  also 
against  Grant  for  payment  of  the  debt  or 
so  much  thereof  as  should  not  be  received 
by  the  company  under  the  liquidation. 
This  appears  to  me  to  involve  the  proposi- 
tion that  upon  the  facts  alleged  the  plain- 
tiffs in  this  action  may  obtain  some  relief 
against  the  trustee.  It  is  said  that  the 
right  of  the  plaintiffs  to  relief  against  the 
trustee  was  not  questioned  in  The  Emma 
Mining  Compani/s  Case  (1),  but  I  find 
that  Mr.  Whitehome,  on  behalf  of  the 
trustee,  did  submit  that  the  Court  had 

(I)  50  Law  J.  Bep.  Chanc,  449 ;  Law  Bep» 
17  Ch,  D.  122. 


no  jurisdiction  to  give  leave  to  prove,  and 
the  notice  of  motion  was  altered  so  as  to  ask 
that  the  plaintiffe  should  be  '*  at  liberty  to 
go  in  and  prove ''  instead  of  **  admitted  to 
prove." 

Then  is  there  any  authority  the  other 
way  f  Mr.  Thompson,  who  argued  the  case 
very  ably  for  the  trustee,  says  that  there  is, 
and  refers  me  to  Barter  d;  Co,  v.  Dubeux  is 
Co,  (2),  but  that  case  does  not  decide  that 
no  relief  can  be  given  in  this  Division  in 
such  an  action  as  the  present,  but  only  that 
the  trustee  imder  the  circumstances  of  that 
case  ought  not  to  have  been  joined  as  a 
defendant  under  Order  L.  rule  2,  because 
the  only  relief  which  could  be  given 
against  him  would  be  more  properly  given 
in  the  Court  of  Bankruptcy.  It  is  obvious 
that  it  is  quite  one  thing  to  say  that  a  dis- 
cretion to  join  the  trustee,  which  is  only  to 
be  exercised  if  it  is  deemed  necessary  for 
the  complete  settlement  of  all  the  ques- 
tions involved  in  the  action,  was  wrongly 
exerdsed  in  a  particular  case,  and  quite 
another  thing  to  say  that  when  an  action 
for  advances  obtained  by  fraud  is  brought 
against  a  liquidating  debtor  in  the  High 
Court  no  relief  can  be  obtained  against 
the  trustee  who  is  a  party  to  the  action. 

If  it  is  objected  that  this  decision  will 
enable  litigants  to  prove  their  debt  in  the 
High  Court  instead  of  the  Bankruptcy  or 
County  Court,  the  answer  is  that  the 
trustee  may  move  the  Bankruptcy  Court 
to  restrain  the  action  so  far  as  he  is  con- 
cerned. It  may  be,  looking  at  the  cases  of 
Ex  parte  Smith  ;  in  re  CoUie  (3)  and  Ex 
parte  Coker  ;  in  re  Blake  (4),  that  such  an 
application  would  not  meet  with  success  in 
all  cases,  but  that  is  an  argument  rather 
against  than  in  favour  of  the  demurrer. 

There  must  be  judgment  for  the  plaintiffs 
with  costs. 

Judgment /or  the  plaintiffs. 

Solicitors — Linklater,  Hackwood,  Addison  k 
Brown,  for  plaintiffii ;  Hollams,  Son  k  Oovmd, 
for  defendants. 


(2)  60  Law  J.  Rep.  Q.B.  627 ;  Law  Bep.  7 
Q.B.  D.  418. 

(3)  46  Law  J.  Bep.  Bankr,  116;  Law  Bep.  6 
Ch.  D.  51. 

(4)  44  Law  J.  Bep.  Bankr.  126;  Law  Bep« 
10  Chanc.  662. 
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[IN  THE  COURT  OP  APPEAL.] 
1882.  1  YORK  TRAMWAYS  COMPANY 

March  20,  21.  /  (limited)  v,  willows.* 

Company  —  Articles  of  Asaoctation — 
Board  to  he  appointed  by  Subscribers — 
Appointment  of  Quorum — QualifiMUion — 
Casual  Vacancy — Estopjiel—AUotme^it  of 
Shares, 

By  the  avfides  of  association  the  business 
of  a  eompMiy  was  to  be  managed  by  a 
board,  which  was  to  consist  oj  the  directors 
for  the  time  being,  or  a  quorum  of  such 
directors  assembled  at  a  meeting  constituting 
a  board  for  the  transaction  of  business. 
The  number  of  the  board  was  not  to  be  less 
than  three,  nor  more  than  sewn.  The  first 
directors  were  to  be  determined  by  the  sub- 
scribers to  the  memorandum  of  association, 
and  until  tA«  directors  were  appointed  the 
subscribers  were  to  be  the  directors.  The 
first  directors  had  power  to  add  any  persons 
to  their  number,  within  a  certain  time,  pro- 
vided the  total  number  of  the  board  did  not 
at  any  time  exceed  seven.  No  person,  ex- 
cept ^  first  directors  and  such  persons  as 
were  added  to  their  number,  was  qualified 
to  be  a  director,  unless  he  was  the  registered 
holder  of  shares  of  a  certain  value  for  at 
least  three  months.  Any  casual  vacancf/ 
in  the  board  teas  to  be  filled  up  by  the 
board,  which  was  empowered  to  continue 
to  act  notwithstanding  such  vacancy.  The 
board  was  also  empowered  to  determine  the 
quorum  necessary  for  the  transaction  of 
business.  All  acts  of  the  board,  or  of  way 
person  acting  as  one  of  the  board,  were  to 
be  vedidf  notwithstanding  the  discovery 
afterwards  of  any  defed  in  the  appoint- 
ment or  quaUficcUion  of  any  of  the  board. 

Four  out  of  seven  of  the  original  sub- 
scribers only  were  present  at  the  first 
meeting  of  the  company;  three  of  their 
number  were  elected  first  directors,  and  a 
resohUicn  was  passed  ih(xt  ttoo  of  such 
directors  should  form  a  quorum.  At  the 
neati  meeting  of  the  board,  F.,  U.  amd  E. 
were  appointed  directors,  and  at  a  subse- 
quent meeting  the  resignations  of  the  three 
original  directors  were  accepted.  F.  shorth/ 
afterwards  sent  in  his  resignation  bjf  letter. 
At  a  meeting  of  the  board  on  the  28<A  of 
October^  1880,  at  whidh  H.  and  E.  were  the 

*  Coram  Lord  Coleridge,  C.J. ;  Brett,  L.J. ; 
Holk«r»  LJ^. 

Vou  61.--Q.B. 


only  directors  present,  fifty  shares  were 
allotted  to  the  defendami  ;  F.*s  resignation 
wa>s  accepted,  and  the  defendant  wa>s  ap- 
pointed director  tofUup  the  casual  vaeanaj 
caused  th^eby.  The  defendcmt  joirud  the 
board,  and  on  the  I5(h  of  November  acted  as 
a  director,  confirming,  amongst  others,  the 
resolution  passed  at  the  previous  meeting 
allotting  fifty  shares  to  him.  In  an  action 
for  calls  on  the  shares  allotted  to  the  defen- 
dant : — 

Held, — that  the  first  directors  had  been 
properly  appointed  by  four  out  of  seven 
subscribers  to  the  memorandum  of  associa- 
tion ;  that  the  quorum  appointed  by  the 
subscribers  at  the  first  rneeting  was  not 
properly  appointed,  and  ought  to  hone 
been  appointed  by  the  board;  that  the 
defendant  having  been  added  to  the  board 
by  the  first  directors,  tocLs  duly  qualified  to 
be  a  director  without  being  the  registered 
holder  of  shares  for  the  period  of  three 
months; 

Held  {per  Lord  Colsridoe,  C.J. ;  Brett, 
L.J.;  HoLKSR,  L.J.,  diss.), — that  the  defen- 
dant,  in  the  absence  of  any  proper  quorum, 
was  duly  appointed  by  a  majority  of  the 
board,  namely,  two  out  of  three,  to  fill  up  the 
casual  vacancy  caused  by  F.'s  resignation; 
and  that  the  allotment  of  sliares  to  the 
defendant  on  the  2%th  of  October  ujas  a 
valid  allotment ; 

Held  {per  Brett,  L.  JA — tluU  what  took 
place  at  the  meeting  on  the  \bth  of  Novem- 
ber amounted  to  an  allotment  of  the  shares 
to  himself  by  the  defendant,  who  wets  there- 
fore estopped  from  saying  that  they  had 
not  been  allotted  to  him. 

Appeal  by  the  defendant  from  a  judg- 
ment of  Miuiisiy,  J.,  at  fche  trial  without 
a  jury,  in  an  action  to  recover  500^  dneon 
fifty  shares  which  had  been  allotted  to  the 
defendant  in  the  plaintiff  company. 

The  company  was  constituted  by  the 
signing,  by  seven  subscribers,  of  the  memo- 
randum and  articlcH  of  association,  which, 
so  far  as  material,  are  as  follows : — 

Article  2.  ''  *  The  board '  shall  mean  the 
directors  for  the  time  being,  or,  as  the 
case  may  be,  a  quorum  of  such  directors 
assembled  at  a  meeting  thereof,  constituting 
a  board  for  the  transaction  of  business." 

Article  62.  ''  The  business  of  the  com- 
pany shall  be  managed  by  the  board.  .  .  ." 

2  L 
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Article  66.  ''The  office  of  any  one  of 
the  board  shall  (subject  as  hereinafter  men- 
tioned) be  vacated,  if  he  delivers  to  the 
board  or  to  the  secretary  a  notice  in  writing 
of  his  resignation  of  hia  office  of  director 
....  provided  that  there  shall  be  a  reso- 
lution of  the  board  to  the  effect  that  such 
vacation  of  office  shall  take  place,  in  passing 
or  not  passing  which  resolution  the  board 
shall  have  full  discretion." 

Article  68.  ''  The  number  of  the  board 
shall  not  be  less  than  three,  nor  more  than 
seven." 

Article  69.  "  No  person,  except  the  first 
directors  and  such  persons  as  may  be 
appointed  by  them  under  the  next  clause, 
shall  be  qualified  to  be  a  director  who  is 
not  the  registered  holder  of  shares  in  the 
company  of  the  nominal  value  of  100^.,  and 
who  has  not  been  the  holder  of  such  shai'es 
for  at  least  three  months." 

Article  70.  <'  The  first  directors  shall  be 
determined  by  the  subscribers  to  the  memo- 
randum of  association.  Until  directors  are 
appointed  the  subscribers  to  the  memoran- 
dum of  association  of  the  company  shall 
be  the  directors  of  the  company,  llie  first 
directors  shall  have  power  to  add  to  their 
number  any  other  person  or  persons  at  any 
time  before  the  third  ordinary  general 
meeting,  but  so  that  the  total  number  of 
the  board  shall  not  at  any  time  exceed 
seven.  The  first  board,  and  those  who 
may  be  added  to  their  number,  as  in  the 
present  clause  provided,  shall  continue  in 
office,  unless  they  die,  or  resign,  or  become 
disquiBdified,  until  the  third  ordinary  general 
meeting  .... 

Article  72.  ''  Any  casual  vacancy  occur- 
ring in  the  board  may  be  filled  up  by  the 
bou^.  The  continuing  board  may  act  not- 
withstanding any  vacancy  in  their  body." 

Article  74.  ''The  board  may  meet  to- 
gether for  the  despatch  of  business,  ad- 
journ and  otherwise  regulate  their  meet- 
ings as  they  think  fit,  and  determine  the 
quorum  necessary  for  the  transaction  of 
business.  .  .  ." 

Article  76.  "The  board  shall  cause 
minutes  to  be  made,  in  books  provided  for 
the  purpose,  of  the  following  matters — 
namely,  of  all  appointments  of  officers, 
servants  and  subHSommittees  made  by  the 
board;  of  the  names  of  the  persons  present 
at  every  meeting  of  the  board,  and  of  all 


orders,  resolutions  and  proceedings  of  all 
general  meetings  and  of  the  board.  All 
acts  done  by  a  meeting  of  the  board,  or  by 
any  person  acting  as  one  of  the  board, 
shall,  notwithstanding  that  it  be  after- 
wards discovered  that  there  was  some  de- 
fect in  the  appointment  of  any  of  the 
board,  or  of  such  person  acting  as  afore- 
said, or  that  they,  or  any  of  ^em,  were 
or  was  disqualified,  or  had  in  any  way 
vacated  their  or  his  office,  be  as  valid  as 
if  every  such  person  had  been  duly  ap- 
pointed and  was  duly  qualified." 

At  the  first  meeting  of  the  company  in 
January,  1879,  at  which  four  only  out  of 
the  seven  subscribers  were  present,  three 
of  their  number  were  elected  first  directors, 
and  then  it  was  resolved  that  two  of  such 
directors  should  form  a  quorum.     At  a 
meeting  of  the  board  held  in  May,  1880, 
Fry,  Heseltine  and  Everitt  were  appointed 
directors ;  and  at  a  subsequent  meeting  of 
the  board  in  June,  1880,  at  which  Fry 
and  Everitt  were  present,  a  resolution  was 
passed  accepting  the  resignation  of  the 
three  subscribers  who  had  been  appointed 
first  directors  at  the  meeting  in  January, 
1879.     On  the  16th  of  August,  1880,  Fiy, 
being  one  of  the  three  directors,  wrote 
resigning  his  seat  on  the  board.     On  the 
26th  of  October,  1880,  the  defendant  ap- 
plied by  letter  for  fifty  shares,  and  at  a 
meeting  of  the  board  on   the    28th    of 
October,  1880,  Heseltine  and  Everitt,  who 
were  the  only  two  directors  present,  allotted 
fifty  shares  to  the  defendant,  and  having 
at  the  close  of  the  meeting  accepted  Fry's 
resignation,  resolved  further  that  the  de- 
fendant be  elected  a  director  to  fill  up  the 
casual  vacancy  caused  by  such  resignation. 
At  a  meeting  of  the  board,  held  on  the 
15th  of  November,  1880,  at  which  Heael- 
tine,  Everitt  and  the  defendant  were  pre- 
sent, the  minutes  of  the  meeting  held  on  the 
28th  of  October  were  read  and  confirmed. 
The  board  then  proceeded  to  transact  the 
business  of  the  company,  and  various  reso- 
lutions were  passed,  inter  cdia^  that  the 
shares  allotted  to  the  defendant  should  be 
paid  up  in  full  forthwith ;  that  the  York 
City    and    County    Bank    be    appointed 
bankers  to  the  company ;  that  all  cheques 
be  signed  by  one  of  the  directors,  and  be 
countersigned  by  the  secretary,  &c.  Shortly 
after  this  meeting  the  defendant   wrote 
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proposmg  to  resign  his  seat  on  the  hoard  ; 
and  at  a  meeting  of  the  hoard  on  the  28th 
of  NovemheTy  at  which  Heseltine  and 
Eveiitt  were  the  only  directors  present,  the 
minntes  of  the  previous  meeting  wei-e  read 
and  confirmed,  and  a  resolution  was  passed 
that  the  defendant  he  requested  to  pay  in 
full  all  the  shares,  in  accordance  with  the 
resolution  passed  on  the  15th  of  November. 

The  defendant  having  failed  to  comply 
with  that  request,  the  present  action  was 
brought  to  recover  the  sum  due  from  him. 
At  the  tiia],  Manisty,  J.,  gave  judgment 
for  the  plaintiflb. 

The  defendant  appealed. 

Murphy,  Q.Cf  and  Edwi/n  Jones,  for  the 
defendant. — There  never  was  any  valid 
allotment  of  shares  to  the  defendant,  for 
there  had  never  been  any  board  in 
existence  to  whom  any  valid  application 
for  shares  could  have  been  made ;  conse- 
quently there  could  not  have  been  any 
contract — see  articles  62, 68, 69, 72.  Out 
of  seven  subscribers  to  the  memorandum 
and  articles  of  association,  only  four 
attended  the  meeting  at  which  the  first 
directors  were  appointed ;  the  board  was, 
therefore,  never  validly  appointed,  so  that 
there  was  not  any  casual  vacancy  within 
the  meaning  of  the  articles,  and  the  election 
of  the  defendant  on  the  28th  of  October 
was  invalid.  The  facts  of  this  case  bring 
it  within  the  decision  in  In  re  TIte  Alma 
Spinning     C tympany :    BoUoniley*8    Case 

(1). 

[Brett,  L.J.,  referred  to  In  re  Tlie  Phos- 
phate of  Lime  Company,  Limited  :  Aus- 
tin's Case  (2)]. 

The  meeting  at  which  the  defendant 
was  elected  a  director  was  held  in  an 
im^ular  way,  and  nothing  which  happened 
at  any  subsequent  meeting  cured  the  in- 
validity. By  article  68,  the  board  is  not 
to  consist  of  less  than  three  directors,  but 
at  the  meeting  of  the  28th  October,  two 
directors  only  were  present.  In  Lindley 
on  Partnership  (3),  it  is  said  that  "  speak- 
ing generally  it  is  clear  that  if  a  person 
apiKiints  six  others  to  be  his  agents  jointly, 
he  is  not  bound  by  the  acts  of  any  five, 

(1)  50  Law  J.  Hep.  Chanc  167;  Law  Bep.  16 
Ch.  D.  681. 

(2)  24  Law  Thnes  (N.s.)  932. 

(3)  Vol.  1,  p.  244  (4th  ed.). 
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four,  three,  two  or  one  of  them.  There- 
fore, if  the  afiau'S  of  a  company  are  en* 
trusted  to  the  management  of  not  less  than 
a  fixed  number  of  directors,  it  is  prima 
facie  not  bound  by  the  acts  of  a  fewer 
number  "—ZtrA;  v.  BeU  (4)  and  The 
Tlwmes  Haven  Dock  Compcmy  v.  Boss  (5), 
referred  to  and  considered  by  Jessel,  M.JR., 
in  Bottomley's  Case  (1).  That  principle  is 
applicable  here,  and  the  acts  of  the  two 
directors  who  elected  the  defendant  a 
director  are  invalid.  The  case  of  The 
Howheach  Coal  Company  v.  Teague  (6) 
shews  that  the  defendant  is  not  estopped 
from  shewing  what  the  real  facts  are; 
and  there  is  no  estoppel  here,  for  the  posi- 
tion of  the  company  has  not  been  altered. 
Lastly,  the  defendant  was  not  qualified  to 
be  a  director,  because  he  had  not  been  the 
holder  of  shares  for  at  least  three  months. 
See  article  69. 

W.  Wiilis,  Q.C,  and  Home  Payne,  for  the 
plaintifis. — ^This  action  is  maintainable. 
At  the  meeting  held  on  the  15th  of  No- 
vember, three  persons,  amongst  whom  is 
the  defendant,  are  present  professing  to 
act  "as  directors ;  the  defendant  was  a 
party  to  the  resolutions  then  passed,  and 
in  &ct  acted  as  a  director.  Bottmnley's 
Case  (1),  even  assuming  it  to  be  correct, 
does  not  touch  the  present  case,  for  here 
there  were  three  persons  acting  as 
directors — see  Articles  62,  68.  The  judg- 
ment of  Lord  Cairns,  moreover,  in  Murray 
V.  Bush  (7)  shews  that  in  the  absence  of 
fraud,  no  objection  can  be  taken  to  the 
validity  of  the  appointment  of  a  dii^ector 
where  the  error  of  appointment,  which  has 
been  discovered  afterwards,  was  merely  a 
mistake  as  regards  the  method  of  appoint- 
ment. A  defect,  therefore,  in  the  appoint- 
ment of  persons  professing  to  act  as  di- 
rectors cannot  affect  their  transactions. 
The  question  here  is,  whether  the  defendant 
bona  fide  acted  as  a  director,  notwithstand- 
ing that  he  had  not  held  the  shares  for  the 
requisite  number  of  months  within  the 
meaning  of  article  69.     The  entries  of  the 

(4)  16  Q.B.  Rep.  290. 

(5)  4  Man.  k  Q.  662 ;  6  So.  N.B.  624 ;  12  Law 
J.  Rep.  C.P.  90. 

(6)  6  Hurl.  &  N.  161 ;  29  Law  J.  Rep.  Ezch. 
137. 

(7)  42  Law  J.  Rep.  Chanc.  686  Law  Rep. 
6  H.L.  Gas.  37. 
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minutes  of  the  proceedings  clearly  shew 
that  the  defendant  acted  as  a  director; 
every  act,  therefore,  which  has  been  done 
by  him  is  binding.  Any  defect  in  the 
defendant's  qualification  has  been  cured  by 
article  76,  which  is  substantially  the  same 
as  section  30  of  7  &  8  Vict.  c.  110.  That 
section  applies  to  the  case  of  directors  who, 
although  not  qualified,  yet  have  been 
directors  de  facto y  and  all  their  acts  done 
before  the  discovery  of  disqualification  are 
as  binding  as  if  the  persons  acting  as 
directors  had  been  duly  appointed  or  quali- 
fied— Murray  v.  Bush  (7),  HaUowa  v. 
Fernie  (8).  Article  76  is  quite  as  strong 
as  section  30  of  7  &  8  Vict.  c.  1 10,  which 
is  substantially  the  same  as  section  67  of 
the  Companies  Act,  1862  (25  &  26  Vict.  c. 
89).  Next,  the  resolution  of  the  15th  of 
November  constituted  not  merely  an 
acceptance  of  the  shares  but  an  aUotment 
of  them  to  the  defendant ;  as  regards  the 
estoppel,  the  question  is,  whether  a  person 
who  has  allotted  shares  to  himself  is  not 
estopped  from  denying  that  he  is  a  share- 
holder. Directora  are  supposed  to  know 
the  regulations  of  their  own  company; 
and  if  a  person  becomes  a  director,  and 
acts  as  such,  he  will  not  be  allowed  to  take 
advantage  of  the  fact  that  be  was  not  duly 
qualified  to  act  in  that  capacity — Lindley 
on  Partnership  (4th  ed.),  p.  543,  citing  In 
re  The  Great  Oceanic  Telegraph  Company : 
HanoarcPs  Case  (9),  and  In  re  The  British 
and  American  Telegraph  C  tympany  :FowUr^8 
Case  (10).  The  estoppel,  therefore,  goes 
to  this,  that  a  person  who  himself  acts  as  a 
director  cannot  afterwards  be  allowed  to 
say  that  he  is  not  a  director  because  there 
was  some  secret  defect  in  his  appointment. 
ThA  Howheach  Coal  Company  v.  Teague 
(6)  is  not  in  point,  because  there  the 
defendant  was  not  a  party  to  the  resolu* 
tion  imposing  the  caUs.  The  defendant 
here  at  the  meeting  held  on  the  15th  No- 
vember acted  as  director,  took  part  in  the 
proceedings  of  the  board,  and  accepted  the 
shares  which  had  been  allotted  to  him  by 
three  persons  who  bona  fide  believed  that 

(8)  86  Law  J.  Rep.  Cbanc.  267 ;  Law  Bep.  3 
Chanc.  App.  467. 

(9)  41  JLaw  J.  Bep.  Chanc.  283 ;  Law  Bep.  13 
£q.  30. 

(10)  42  Law  J.  Bep.  Cbano.  9 }  law  Bep.  14 
£q.8i6, 


they  were  directors.  If  the  defendant  wa8 
a  director,  then  the  allotment  was  valid ; 
if  he  was  not  a  director,  then  he  is  estopped 
by  his  conduct  from  saying  that  he  is  not. 
Murphy,  Q.C.y  in  reply. — Any  irregu- 
larity in  the  appoiatment  of  the  directoiv 
lenders  their  acts  invalid  as  between  them- 
selves and  the  shareholders,  even  where 
there  is  a  provision  rendering  valid  what 
may  be  done  by  persons  acting  as  directors, 
notwithstanding  the  subsequent  diaooveiy 
of  a  defect  in  their  appointment — Lindley 
on  Partnership,  p.  543. 

Lord  Coleridge,  C.J. — ^In  this  case  a 
gi'eat  many  difficult  points  have  been  raised, 
and  I  am  far  from  confident  that  I  can  deal 
with  all  of  them,  bat  on  the  whole  I  am  of 
opinion  that  the  judgment  of  Mr.  Justice 
Manisty  was  correct  and  ought  to  be 
affirmed.  The  action  was  brought  by  the 
plaintiffii  against  General  Willows  to 
recover  the  amount  of  calls  on  certain 
shares  which  he  says  have  not  been  allotted 
to  him  and  which  he  is  therefore  entitled 
to  repudiate.  In  order  to  aaoertain 
whether  or  not  they  have  been  so  allotted, 
it  is  necessary  to  examine  carefully  the 
constitution  of  the  company  and  the  fiacts 
under  which  the  plaintiffs'  claim  arises. 

The  company  was  constituted  by  the 
Biiminir  of  the  memorandum  and  articles 
7ZliatioBby«,venBul»cribo«a«,n- 
siderable  time  before  the  matter  which  we 
have  to  examine  arose.  Then  at  the 
meeting  of  the  subscribers  of  the  memo- 
randum to  which  they  were  all  summoned, 
but  at  which  four  only  attended,  three 
directors  were  appointed  to  be  directors  of 
the  company.  Those  three  directors  con- 
tinued to  act  for  some  time,  and  afterwards 
appointed  three  other  directors,  so  that 
there  were  at  one  time  six  directois  in 
existence.  The  three  original  directors 
resigned,  and  the  company  was  left  with 
three  directors  only.  Afber  some  time, 
and  before  any  question  arose  between  the 
plaintifis  and  the  defendant,  one  of  those 
three  directors  by  letter,  in  the  month  of 
August,  did  ail  that  in  him  lay  to  re- 
sign, but  no  act  was  done  by  the  re- 
maining  two  directors  until  the  meeting 
of  the  28th  October,  when  the  aUot- 
ment of  shares  to  the  defendant  took  place. 
The   defendant   applied    for   these   fifty 
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shares  on  the  26th  of  October,  and  on 
the  28th  the  two  remaining  directors — 
Fry  having  tendered  his  resignation — ^met 
and  allotted,  as  appears  from  the  minutes, 
these  fifty  shares,  and  resolved  that  the  de- 
fendant should  be  elected  a  director,  and 
at  the  end  of  the  meeting  resolved  also 
that  Fry*8  resignation  should  be  accepted. 
Whether  at  some  point  of  time  there  may 
have  been  four  directors — ^that  is  to  say, 
whether  the  defendant  was  appointed  a 
director  before  the  resignationof  Fry — ^I  am 
really  not  prepared  to  say,  but  I  am  inclined 
to  think  that  Fry  continued  to  be  a  director 
until  the  conclusion  of  the  second  meeting. 
Whether   Fry  and   the    defendant  were 
directors  together  is  not  material,  because 
the  defendant  was  not  elected  a  director 
until  after  the  shares  were  allotted  to  him, 
and  one  of  two  states  of  things  must  have 
existed,  either  that  Fry  remained  nomi- 
nally a  director,  the  other  two  acting  alone, 
or  else  that  Fry,  having  resigned,  was  not 
a  director  at  all,  so  that  there  were  only 
two  directors,  and  they  acted.   At  any  rate 
this  allotment  was  made  to  the  defendant 
on  the  28th  of  October.     The  defendant 
then  joined  the  board  and  attended  one  or 
two  meetings,  and  was  pi'esent  when  the 
resolution  was  passed  confirming  the  allot- 
ment to  himself;  he  accepted  the  shares 
and  signed  a  paper  ordering  the  bankers  to 
honour  his  signature  together  with  that  of 
the  other  directors,  and  he  also  joined  in  a 
resolution  as  to  the  particular  mode  in 
which  the  money  due  on  his  shares  should 
be  paid.     In  all  these  resolutions  the  de- 
fendant concurred,  and  undoubtedly  at  one, 
if  not  more,  of  those  meetings  he  acted  as 
a  director  and  accepted  the  shares  and 
joined  in  the  operations  of  the  company,  at 
all  events  to  that  extent.     What  changed 
the  defendant's  views  is  not  now  mate- 
rial.    This  took  place  in  October,  but  at 
another  meeting  in  November  he  received 
some  document  calling  upon  him  to  pay  a 
sum  of  money  in  respect  of  his  shares,  and 
thereupon  he  withdrew  his  application  for 
shares,  withdrew  from  the  board  and  de- 
clined to  pay  the  money.    The  question  is, 
whether  an  action  will  lie  at  the  suit  of  the 
company  to  recover  the  price  of  the  calls 
upon  these  shares  which  have  been  allotted 
to  the  defendant  under  the  circumstances 
mentioned. 
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The  company  has  been  formed  in  accord- 
ance with  the  memorandum  and  articles 
of  association;  and  it  must  be  assumed 
that  the  attention  of  the  Court  has  been 
called  to  those  articles  which  are  material. 
Article  2  says  that  'Hbe  board"    shall 
mean  the  directors  for  the  time  being,  or, 
as  the  case  may  be,  a  quorum  constituting 
the  board  for  the  transaction  of  business. 
That  is  what  the  word  '^  board  "  through- 
out the  articles  of  association  means.  Then 
article  62  states  that  the  business  of  the 
company  shall  be  managed  by  '^  the  board '' 
which  has  been  already  defined  in  article  2. 
Article  68  provides  that  the  number  of 
the  board  shall  not  be  less  than  three,  nor 
more  than  seven;  so  that  "the  board," 
which  means  the  directors  for  the  time 
being,  shall  not  be  less  than  three,  nor 
more  than  seven.     Article  69  deals  with 
the  qualifications  of  the  members  of  the 
board,  and  states,  with  certain  exceptions, 
that  no  person  shall  be  a  director  unless 
he  has  a  particular  qualification.  Article  70 
is  very  material,  and  provides  that  the 
first  directors  shall  be  determined  by  the 
subscribers  to  the  memorandum,  and  that 
until  such  appointment  has  been  made  the 
subscribers  shall  be  the  directors.     Then 
the  first  directors,  that  is,   the  persons 
determined  by  the  subscribers  to  the  memo- 
randum, shall  have  power  to  add  to  their 
number  any  other  persons  at  any  time 
before  the  third  and  ordinary  general  meet- 
ing, but  so  that  the  total  number  of  the 
board  does  not  exceed  seven ;  and  the  first 
"  board,''  which  is  for  the  first  time  men- 
tioned in  that  sense,  and  which  seems  to 
me  to  shew  that  there  has  been  no  board 
prior  to  this  within  the  meaning  of  the 
articles  of  association,  shall  continue  in 
office  for  a  certain  time.     Then  Article  72 
provides  that  any  casual  vacancy  may  be 
filled  up  by  the  board,  and  that  the  con- 
tinuing board  may  act   notwithstanding 
any  vacancy  in  their  body.  The  expression 
"any  casual  vacancy"  seems  to  me  to 
mean  any  vacancy  which  may  be  caused, 
not  by  fiux  of  time,  but  by  death,  resig- 
nation or  bankruptcy,  or  which  does  not 
occur  in  the  ordinary  course  of  things; 
and  a  vacancy  so  caused  may  be  filled  up 
by  the  board.     The  board,  although  it  has 
one  vacancy  in  it,  may  nevertheless  con- 
tinue to  act  and  fill  up  that  vacancy.     If, 
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therefore,  Fry's  resignation  created  a 
vacancy,  bo  that  there  was  a  casual  vacancy 
within  the  meaning  of  these  provisions  at 
any  time,  I  am  of  opinion  that  the  re- 
maining members  of  the  board  were  com- 
petent to  fill  up  that  vacancy  by  electing 
some  one  else.  Article  74  is  material, 
because  it  provides  that  the  board  shall 
determine  the  quorum  necessary  for  the 
transaction  of  business.  But  I  think  that 
no  quorum  within  the  meaning  of  this 
article  has  been  determined  by  the  board, 
because  if  the  construction  I  put  upon 
Article  70  be  correct,  the  board  cannot 
come  into  existence  until  after  the  original 
subscribers  have  ceased  to  be  directors  j 
and  a  resolution  appointing  a  quorum  was 
passed  before  the  creation  of  the  firs-t 
board,  which  resolution  is  not  a  valid  one, 
and  therefore  not  an  appointment  of  a 
quorum  within  the  meaning  of  the  articles 
of  association.  The  plaintiffs,  therefore, 
cannot  rely  on  that.  I  think  these  are 
the  only  articles  so  far  which  it  is  neces- 
sary to  consider.  Now  how  do  they  bear 
on  the  facts  of  the  present  aise  ? 

It  seems  to  me  that  at  the  time  when 
the  defendant  applied  for  the  shares  the 
board  still  continued  to  consist  of  three 
members,  but  I  will  assume  against  my 
own  view  for  the  purposes  of  this  case  that 
the  resignation  of  Fry  was  complete  by  his 
letter,  and  that  at  the  time  when  the 
shares  were  allotted  the  board  was  reduced 
to  two.  Then  the  question  is  raised  that 
the  board,  being  reduced  to  two  by  the 
casual  vacancy,  was  incapable  of  acting, 
because  the  affiiirs  of  the  company  are  to 
be  managed  by  the  board,  and  that  as  the 
number  of  the  board  is  not  to  be  less  than 
three,  the  acts  of  the  board  were  bad  and 
the  allotment  invalid. 

I  am  of  a  different  opinion,  and  it  seems 
to  me  upon  the  true  construction  of  these 
articles — no  quorum  having  been  ascer- 
tained in  the  manner  pointed  out  by  the 
articles — ^that  the  board  was  to  act  in  the 
way  in  which  boards  ordinarily  do  act, 
namely,  by  a  majority,  the  majority  here 
being  two  out  of  three.  If  the  board  did 
consist  of  three,  then  they  had  acted  by  a 
majority ;  but  if  the  board  did  not  consist 
of  three,  then  those  members  of  it  who  re- 
mained acting  constituted  "the  board" 
within  the  meaning  of  article  68,  and  that 
board,  aa  a  continuing  body,  must  always 


have  been  kept  up  to  three — subject  to  this, 
however,  that  if  the  board  which  need  not 
be  more  than  three  is  by  a  casual  vacancy 
reduced  below  three,  it  may  do  the  acts  of 
the  board  and  may  conduct  the  business  of 
the  company,  which  necessarily  does  not 
come  to  a  standstill  because  of  the  casual 
vacancy  which  reduces  it  below  three. 

Upon  any  other  construction  of  these 
articles  a  board  which  within  the  strict 
rule  is  full — that  is,  a  board  of  three,  which 
by  hypothesis  is  a  perfectly  well  constituted 
board,  and  one  which  can  perfectly  well 
manage  all  the  afiairs  of  the  company — 
will  by  the  accidental  death  of  one  of  its 
members  be  brought  to  an  end,  and  the 
whole  affairs  of  the  company  must  come  to 
a  standstill.  But  I  do  not  think  it  neces- 
sary to  arrive  at  such  a  conclusion.  Sup- 
posing, however,  that  Fry  remained  a 
member  of' the  board  until  the  letter  of 
resignation  was  accepted,  which  most  pro- 
bably is  the  right  view,  then  there  being 
no  quorum  l^ally  appointed,  and  the  words 
of  article  68  being  that  the  number  of  the 
board  shall  not  be  less  than  three,  the 
board  must  act  like  all  other  boards  by  a 
majority,  and  as  there  were  three  directors 
until  Fry's  resignation  was  accepted,  the 
board  acted,  as  it  ought  to  have  acted,  by  a 
majority,  and  the  meeting  of  the  28th  of 
October  was  a  valid  and  good  meeting. 
That  would  dispose  of  a  good  many  of  the 
objections  raised  in  this  case,  because  if 
this  were  a  valid  meeting  and  shares  were 
validly  allotted  to  the  ddendant,  the  case 
seems  to  me  to  be  at  an  end,  and  it  is  not 
suggested  that  an3rthing  which  happened 
afterwards  invalidated  the  allotment  made 
by  persons  who  were  competent  to  allot 
them,  and  therefore  the  defendant  is  liable 
for  these  shares. 

As  regards  the  other  objections  which 
have  been  raised,  it  was  first  of  all  said 
that  the  defendant  was  unqualified  to  be  a 
dii'ector ;  but,  on  the  other  hand,  it  was 
suggested  that  when  he  was  elected  a 
director  he  recognised  the  allotment,  and 
at  the  meeting  accepted,  and  agreed  to  pay 
for  the  shares,  and  did  several  other  acta 
as  a  director  of  the  company.  I  am  of 
opinion  that  what  took  place  when  he  was 
present  at  the  meeting  of  the  directors, 
was  equivalent  to  an  allotment  to  him  of 
these  shares,  and  that  he  accepted  them 
properly,  and  had  a  perfect  rignt  to  join 
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as  a  director  in  allotting  them  to  himself; 
and  even  if  the  first  allotment  of  shares 
was  invalid,  his  acceptance  of  them  and 
his  joining  in  that  acceptance  would 
equally  bind  him  in  respect  of  these 
shares.  But  to  that  view  several  objec- 
tions have  been  made.  It  was  said  that 
the  defendant  was  not  a  duly  qualified 
director;  but  to  that  there  are  several 
answers.  First  of  all,  according  to  the 
very  terms  of  the  articles  of  association, 
he  did  not  require  any  qualification,  for 
he  was  appointed  or  added  to  the  number 
of  directors  by  persons  who,  within  the 
true  construction  of  article  70,  were  first 
directors ;  and  if  he  was  so  added  then  he 
was  within  the  exemption  contained  in 
article  69,  and  did  not  require  any  quali- 
fication, and  it  was  admitted  that  this 
was  done  before  the  third  ordinary  meet- 
ing. For  the  reasons  given  I  think  that 
the  defendant  was  rightly  appointed,  and 
therefore,  upon  the  true  construction  of 
the  terms  of  the  contract  between  himself 
and  the  company,  he  required  no  such 
qualification  as  he  now  insists  upon.  But 
supposing  that  that  was  not  so,  it  appears  to 
me  that  he  is  directly  within  the  authority 
of  25  <fe  26  Vict.  c.  89.  s.  67,  the  words  of 
which,  it  is  admitted,  are  substantially  the 
same  as  7  <&  8  Vict.  c.  110.  s.  30.  The 
defendant  also  seems  to  me  to  be  within  the 
terms  of  the  latter  half  of  article  76,  which 
is  identical  with  the  terms  of  the  Act  of 
Parliament,  whether  we  consider  the  pro- 
visions of  general  law,  or  the  particular 
provisions  between  himself  and  the  com- 
pMiy. 

It  seems  to  me  that  article  76  and  the 
Act  of  Parliament  are  equally  strong  or 
applicable  for  the  purpose  of  shewing  that 
the  company  has  a  right  to  insist  upon 
this  appointment,  and  that  the  absence  of 
the  qualification  is  not  an  objection  upon 
whidi  the  defendant  can  rely.  It  has  been 
suggested  that  this  is  not  a  case  in  which 
the  words  ''notwithstanding  that  it  be 
afterwards  discovered"  will  apply;  and 
that,  on  the  authority  of  Lord  Chelmsford 
in  Murray  v.  Bvsh  (7),  these  words  do 
not  mean  discovered  in  the  course  of  the 
litigation,  or  anyhow,  but  discovered 
afterwards  by  the  person  himself,  and 
have  therefore  no  application  where  other 
persons  have  knowledge  of  it.  It  suffices 
to  say  that  in  that  case  Lord  Cairns  and 
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Lord  Hatherley  differed  from  Lord  Chelois- 
ford,  and  so  flEu:  as  that  difference  entered 
into  the  decision  of  the  case,  it  is  binding 
upon  this  Court.  That  seems  to  me  to 
get  rid  of  the  objection  as  to  the  qualifica- 
tion. 

Then  supposing  the  defendant  was  pro- 
perly appointed  a  director — ^and  whether 
he  was  properly  appointed  or  not  is  im- 
material, for  he  accepted  these  shai-es,  and 
himself  joined  in  the  allotment  of  them  to 
himself,  and  accepted  them,  so  that  this 
objection  cannot  prevail. 

The  question  is  whether  or  not  the  de- 
fendant was  estopped  from  setting  up  the 
defence  by  the  acts  which  I  have  described. 
I  think  that  UarwanVs  Case  (9),  before 
Vice-Cliancellor  Malins,  and  Fowler's 
Case  (10),  before  Yice-Clianoellor  Bacon, 
are  very  much  in  point,  and  especially 
the  judgment  of  Yice-Clmncellor  Malins, 
which  is  very  strong  to  shew  that  if  he 
had  had  to  decide  this  case  he  would  have 
said  that  there  was  an  estoppel  between 
the  defendant  and  the  company  arising 
from  the  conduct  pursued  by  the  defen- 
dant ;  and  I  think  Vice-chancellor  Bacon 
would  have  said  the  same  thing.  The 
conduct  of  the  defendant  here  is  such 
that,  if  it  were  necessary  to  do  so,  I  should 
not  hesitate  to  decide  this  case  upon  the 
ground  of  estoppel,  but  I  prefer  merely  to 
say  that  I  do  not  care  to  differ  from  the 
judgment  of  Mr.  Justice  Manisty. 

G^ie  only  question  remaining  to  be  con- 
sidered is  whether  the  present  decision 
conflicts  with  any  of  the  cases  which  have 
been  cited.  The  whole  point  in  The  How- 
beach  Coal  Company  v.  Teague  (6)  was, 
that  what  had  been  done  there  had  never 
from  the  beginning  had  a  proper  founda- 
tion. A  oeii)ain  number  of  directors  were 
to  be  created  by  the  company,  and  of 
these  directors  a  certain  number  were  to 
be  appointed  a  quorum^  with  power  to  act. 
The  quorum  had  acted ;  but  as  there  never 
had  been  the  number  of  directors  requisite 
to  give  the  quorum  power  to  act,  the 
Coiut  said  that  there  had  never  been  a 
legal  foundation  for  what  had  been  done, 
and  that  there  had  never  been  a  power 
competent  to  delegate  its  authority;  for 
although  the  number  of  the  quorum  was 
sufficient,  yet  it  had  never  been  legally 
appointed.  For  the  reasons  given  in  the 
earlier  part  of  my  judgment  that  case  does 
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not  apply  here,  because  if  my  view  of  this 
case  be  correct,  the  right  number  of  direc- 
tors has  been  appointed  and  has  acted. 

In  Bottomler/a  Case  (1)  also  the  right 
number  of  directors  had  never  existed  at 
all.  The  articles  of  association  provided 
that  the  business  of  the  company  should 
be  conducted  by  not  less  than  five,  nor 
more  than  seven  directors.  The  number 
of  directors  was  reduced  to  four,  although 
the  articles  provided  that  thero  should 
never  be  less  than  five ;  and  the  remain- 
ing number  made  a  call.  The  Master  of 
the  Kolls  said  that  where  the  number  had 
been  reduced  below  the  lowest  number 
fixed  by  the  articles — namely,  five — the 
company  would  not  be  bound  by  four.  It 
is  quite  true  that  in  the  course  of  the 
judgment  of  the  Master  of  the  Kolls  there 
is  a  view  of  the  case  of  Kirk  v.  BeU  (4), 
but  it  is  one  which  I  think  was  certainly 
not  well-founded,  and  his  Lordship  either 
misapprehended  that  case  or  stopped  short 
in  the  quotations  from  it,  and  thought 
that  it  proceeded  upon  distinctions  which 
it  certainly  did  not  proceed  upon.  But 
in  Kirk  v.  BeU  (4),  as  well  as  in  Bot- 
tomlet/s  C(Me  (1),  the  number  of  direc- 
tors had  been  reduced  below  the  lowest 
number  required  by  the  artides  of  aasodar 
tion,  and,  as  was  pointed  out  in  the  judg- 
ment of  the  Court,  the  business — being 
extraordinary  business  —  could  not  be 
transacted  by  a  quorum  of  the  smaller 
number.  It  seems  to  me,  therefore,  that 
neither  BoUomley'a  Case  (1)  nor  Kirk  v. 
BeU  (4)  have  any  bearing  on  this  case, 
when  carefully  looked  at  and  properly 
understood.  Before  passing  from  the  cases 
I  may  observe  that  the  reasoning  upon 
which  I  have  relied  for  my  construction 
of  the  words  of  the  articles  of  association 
in  this  case  will  be  found  to  derive  great 
support  from  the  dicta  contained  in  the 
judgment  in  The  Thames  Haven  Dock 
Company  v.  Eoae  (5),  although  I  do  not 
cite  that  case  as  an  authority  in  point 
here,  because  I  do  not  say  that  the  articles 
are  directory  and  not  mandatory ;  but  the 
consequences  which  would  follow  from 
these  words,  as  construed  by  the  defendant, 
are  met  by  the  very  cogent  observations 
made  by  the  Judges  who  decided  that 
case,  which,  therefore,  has  a  very  material 
beaiing  on  the  present  one. 


For  these  reasons  I  am  of  opinion  that 
the  judgment  of  Mr.  Justice  Manisty  was 
correct,  and  must  be  affirmed. 

Bbett,  L.  J. — I  hardly  think  I  ought  to 
add  anything,  but  in  order  to  shew  how 
entirely  I  agree  with  Lord  Coleridge,  I 
will  shortly  glance  at  each  point  which 
has  been  taken.  The  action  was  brought 
by  the  company  to  recover  certain  csJls 
f^m  the  defendant,  and  the  defence  is  that 
he  is  not  liable  because  no  shares  have 
been  validly  allotted  to  him.  In  order 
to  shew  that  no  shares  were  allotted  to 
him,  the  ooimsel  have  found  fault  with 
what  has  been  done  at  every  stage  of  the 
proceedings,  from  the  beginning  of  the 
company  down  to  the  commencement  of 
the  action.  The  first  objection  was  that 
the  three  directors  were  not  well  appointed, 
and  that  their  appointment  was  void,  and 
that  every  act  done  by  them  was  void, 
because  they  had  been  appointed  by  four 
only  out  of  seven  directors,  and  not  by  all 
the  seven.  If  the  board  had  only  been 
appointed  by  three  out  of  seven  directors, 
then  the  case  of  The  ffoiobe<tch  Coal  Com- 
pa/ny  v.  Teagtte  (6)  would  have  been  an 
authority  to  shew  that  the  appointment 
was  bad.  But  the  appointment  here 
was  made  by  four  out  of  seven ;  and 
therefore,  unless  it  can  be  maintained  that 
no  less  than  the  whole  seven  could  ap- 
point, then  the  majority  must  be  able 
to  appoint. 

I  know  of  no  law  which  prevents  a 
majority  from  appointing,  if  it  be  a  majority 
of  the  whole  number  of  persons  who'liarfe 
to  act,  and  if  all  the  remainder  have  an 
opportunity  of  being  present.  The  ap- 
pointment by  four  subscribers  was,  there- 
fore, a  good  appointment.  It  was  said 
that  Heseltine,  Everitt  and  Fry  were  not 
duly  qualified,  but  I  agree  with  Lord 
Coleridge  that  it  was  not  necessary  that 
they  should  be  qualified,  and  therefore 
that  they  were  well  appointed. 

The  next  objection  is,  that  on  the  28th 
of  October,  when  it  was  alleged  the  first 
allotment  was  made,  only  two  directors 
were  present,  or  that  there  were  only  two 
directors  in  existence,  and  therefore  in 
either  case  that  the  allotment  was  bad. 
But,  I  think,  for  the  reason  already  stated 
by  Lord  Coleridge,  that   there   was  no 
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power  given  to  this  board  of  directors  to 
act  by  a  qnomiu.  The  onlj  persons  who 
could  appoint  a  quorum  to  act  was  the 
board  of  directors,  and  the  original  sub- 
aoribers  are  not  the  persons  who,  within 
the  meaning  of  the  articles  of  association , 
could  appoint  what  number  of  the  board 
should  act  as  a  quorum. 

Then  comes  the  question  whether,  as- 
suming the  board  at  that  time  to  consist 
of  three,  an  allotment  by  two  would  be  a 
good  allotment.  Unless  that  is  forbidden 
by  the  articles,  the  same  reasons  apply  as 
applied  to  the  question  of  the  appointment 
of  the  directors ;  and  if  all  the  board  have 
an  opportunity  of  being  present  two  would 
be  sufficient.  It  was  said  that  the  articles 
did  forbid  this.  Now  the  articles  provide 
that  the  business  shall  be  managed  by 
**  the  board,"  which  shall  consist  of  not 
less  than  three.  The  board  does  here 
consist  of  three,  and  the  rule  is  that  the 
business  shall  be  done  by  the  board. 
There  is  nothing  in  these  articles  which 
forbids  the  board  to  act  in  the  usual  way 
by  a  majority  when  all  the  members  of  it 
have  an  opportunity  of  being  present.  If 
BoUomlei/s  Case  (1)  was  decided  in  a  dif- 
ferent way  it  was  because  the  articles 
there  were  di£ferently  expressed,  and  it  is 
therefore  no  authority  in  the  present  case. 

There  is  also  another  reason  why  the 
aUotment  was  good,  because  if  it  be  consi- 
dered that  Fry  was  not  a  member  of  the 
board  at  that  time,  then  his  resignation 
caused  a  casual  vacancy.  The  board  would, 
therefore,  consist  of  two,  in  consequence  of 
the  casual  vacancy,  and  this  case  differs  in 
that  respect  from  all  the  other  cases  which 
have  been  cited.  Here  the  remaining 
members  of  the  board  were  empowered 
to  act  when  a  casual  vacancy  occurred. 
In  either  way  the  allotment  of  the  28th 
of  October  was  good.  Even  supposing  it 
was  not  good,  what  was  done  on  the  15th 
of  November  was  equivalent  to  an  allot- 
ment. The  defendant  was  present  the  whole 
time,  and  being  present  was  acting  as  a 
director,  for  he  agreed  with  the  other  two 
directors  that  his  name  should  be  entered 
on  the  register  as  a  shareholder,  and  that 
he  should  pay  calls  on  these  shares.  That 
seems  to  be  equivalent  to  an  allotment 
and  acceptance,  in  fact,  by  the  defendant  of 
the  fifty  shares  fit>m  that  moment.  But 
Toil.  61.— Q.B. 
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it  was  said,  assuming  that  to  be  so,  it  was 
not  a  valid  allotment  because  he  was  not 
a  director,  and  there  were  only  two 
directors,  and  they  could  not  allot.  The 
objection  here  is  partly  the  same  as  the 
objection  to  the  allotment  of  the  28th  of 
October.  It  was  said  that  the  defendant 
could  not  be  properly  appointed  a  director 
because  there  were  only  two  persons  to 
appoint  him.  But  the  same  reasoning 
applies — namely,  that  there  was  a  casufil 
vacancy.  Then  it  was  said  that  the  de- 
fendant was  not  a  qualified  person;  but,  for 
the  reason  pointed  out  by  Lord  Coleridge, 
he  did  not  require  any  qualification,  and 
as  he  was  appointed  a  director  and  took 
part  in  what  amounted  to  an  allotment  to 
himself,  I  think  that  it  was  a  good  allot- 
ment. But  assuming  that  the  defendant 
was  not  a  director,  nevertheless  he  acted 
as  a  director  and  in  the  bona  fide  belief 
that  he  was  a  director. 

The  reasoning  of  Lord  Cairns  in  Murray 
V.  Buah  (7),  although  applied  in  &ct  to  a 
statute,  but  to  one  which  is  equivalent  to 
the  76th  article  of  association  in  the  pre- 
sent case,  is  one  with  which  I  agree.  It 
seems  to  me  that  on  the  principle  there 
laid  down  by  his  Lordship  as  applicable  to 
the  then  existing  statute,  and  therefore  to 
these  articles  of  association,  no  objection 
can  be  taken  that  the  defendant  was  not 
qualified,  and  as  he  acted  bona  fide  as 
a  director,  he  must  be  treated  as  such. 
The  allotment  on  the  15th  of  November 
was  therefore  a  good  allotment. 

I  feel  a  little  stronger  than  my  Lord  as 
to  the  next  point,  that  even  if  that  be  not  so, 
yet,  nevertheless,  the  defendant  isj^topped. 
In  this  view  I  do  not  quite  %^ree  with 
one  of  the  grounds  of  the  decision  stated 
in  The  ffowbeach  Coal  Company  v.  Teague 
(6),  and  I  prefer  to  follow  the  doctrine 
laid  down  in  ffarward^s  Case  (9),  Fotder's 
Case  (10)  and  Hallows  y.  Femie  (8).  I 
think  the  estoppel  was  raised  in  this  way 
— namely,  that  the  defendant,  acting  as 
director,  allotted  fifty  shares  to  himself. 
He  then  accepted  the  shares,  not  as  a 
director,  but  as  an  allottee,  and  cannot 
therefore  at  all  events  take  any  objection  to 
the  allotment.  Having  dealt  with  the 
shares,  having  allotted  and  accepted  them, 
he  cannot  afterwards  be  allowed,  because 
he  objects  to  them,  to  say  that  they  were 
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not  allotted.  On  all  grounds  agreeing 
with  the  criticdsms  and  distinctions  be- 
tween the  cases  pointed  out  by  Lord  Cole- 
ridge,  I  am  of  opinion  that  the  appeal 
ought  to  be  dismissed. 

HoLKEB,  L.J. — It  is  unnecessary  after 
the  elaborate  judgments  which  have  been 
pronounced  to  go  through  the  cases  in  de- 
tail. As  to  the  first  point  I  do  not  quite 
accept  what  has  been  said  by  my  Lords, 
but  in  respect  of  the  other  matters  I  agree 
with  them.  I  concur  with  Lord  Cole- 
ridge on  the  question  of  estoppel,  rather 
than  with  Lord  Justice  Brett,  who  takes  a 
somewhat  different  view.  It  is  provided 
by  article  62  that  the  business  of  the 
company  is  to  be  managed  by  the  board, 
which  by  article  2  is  to  "  consist  of  the 
directors  for  the  time,  or  as  the  case  may 
be,  a  quorum  of  such  directors  assembled 
at  a  meeting  thereof  constituting  a  board 
for  the  transaction  of  business."  Then  it 
is  further  provided  by  Article  68  that  the 
number  of  the  board  shall  not  be  less  than 
three.  It  is  said  that  where  there  is  a 
board  of  three  it  is  enough  for  a  majority 
of  the  three  to  act  together  and  manage  the 
business  of  the  board.  I  think,  however, 
the  better  view  is  that  the  persons  engaged 
in  getting  up  a  company  have  agreed  that 
the  company  shall  not  be  managed  by  less 
than  three  directors.  Take,  for  instance, 
the  business  of  allotting  shares — ^it  seems 
to  me  that  it  cannot  reasonably  be  said 
that  the  shares  are  properly  allotted  unless 
they  are  allotted  by  three  members  of  the 
boejrd.  I  do  not  myself  see,  taking  that 
illustration  of  the  business  of  allotting 
shares,  how  it  can  be  said  that  that  busi- 
ness is  managed  by  the  board  when  it  is 
provided  that  the  board  shall  consist  of  at 
least  three  persons,  and  one  of  those  per- 
sons is  not  present  when  the  allotment 
is  made.  In  such  a  case  tiie  board  would 
not  be  managing  the  business  of  the  com- 
pany. That  is  tibe  only  point  upon  which  I 
take  a  view  somewhat  different  from  that 
of  the  other  members  of  the  Court.  On 
all  the  other  points  I  substantially  agree. 

Appeal  diamisaed. 
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Solidtors — Best,  Webb  k  Templeton,  for  plain- 
tiffs ;  A.  0.  Spaiill,  for  defendant. 


Prctctioe — CosU — Ee/erence  by  ConaeiU 
— Costs  of  the  Action  to  abide  Event — 
Award  for  Use  than  20^.  in  Action  of 
Contract — Plaintiff  not  entitled  to  Costa 
—County  Courta  Act,  1867  (30  d:  31 
Vict.  c.  142),  a.  5. 

Where  cm  action  haa  been  re/erred  by 
consent  upon  the  terma  that  the  ooata  of  the 
action  ahaU  abide  the  event,  and  the  avjard 
ia  for  leaa  than,  20L  in  an  action  founded 
on  contract,  the  plairUiffia  deprived  of  hia 
coata  by  aection  b  of  the  County  Courta 
Act,  1 867,  urUeaa  an  order  or  certificate  haa 
been  obtained, 

Jones  V,  Jones  (7  Com.  B.  Rep.  N.S. 
832;  29  Law  J.  Rep.  C.P.  151)  over- 
ruled. 

This  was  an  action  commenced  in  the 
NewcasUe-upon-l^e  district  registry  to 
recover  a  sum  of  2U.  la.  Hid,,  due  on  a 
contract.  The  plaintiff  apphed  for  judg- 
ment under  Order  XIY.,  and  the  defen- 
dant was  ordered  to  pay  into  Court  the 
sum  of  15^.  lia.  Id,,  which  he  admitted  to 
be  due.  It  was  further  ordered  that  the 
action  and  all  matters  in  difference  be- 
tween the  parties  be  referred  to  arbitra- 
tion, "the  costs  of  the  action,  reference 
and  award  to  abide  the  event.'' 

The  arbitrator  found  that  the  sum  of 
3/.  Sa,  was  due  to  the  plaintiff  from  the  de- 
fendant. The  plaintiff  then  took  out  a  sum- 
mons before  the  district  Registrar  for  judg- 
ment with  costs,  or  for  an  order  for  costs, 
under  30  &  31  Vict,  c  142.  s.  5,  The 
district  Registrar  made  an  order  for  judg- 
ment as  to  the  sum  of  3/.  Sa, ;  but  made 
no  order  as  to  costs. 

On  appeal.  Pollock,  B.,  at  chambers 
and  the  Divisional  Court,  refused  to  dis- 
turb the  decision  of  the  Registrar  as  to 
costs. 

The  plaintiff  afSpealed. 

Gavnaford  Bruce,  for  the  plaintiff— 
The  qucNstion  here  is  whether  tjie  plaintiff 
is  deprived  of  the  costs  of  the  action  by 
virtue  of  section  5  of  the  County  Courts 

*  Coram  Biett,  L  J.  |  Holker,  L  J, 
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Act,  1867.  The  order  of  reference  as 
drawn  up  provides  that  the  costs  of  the 
action  are  to  abide  the  event;  and  al- 
though the  plaintiff  has  recovered  less 
than  20/.  in  an  action  of  contract,  yet  the 
event  has  been  found  in  his  favour,  and 
he  is  entitled  to  the  costs  of  the  cause. 
In  Jones  v.  Jones  (1),  which  was  an  action 
transferred  from  the  County  Court  into 
the  Superior  Court,  the  cause  was  referred 
by  consent  upon  exactly  the  same  terms 
as  to  costs  as  in  the  present  case ;  and  the 
arbitrator  having  found  that  a  sum  of  3/. 
odd  was  due  from  the  defendant  to  the 
plaintiff,  the  Court  held  that  the  plaintiff 
was  entitled  to  his  costs,  because  the  event 
of  the  cause  had  been  found  in  his  favour. 
That  case  is  precisely  in  point.  See  also 
Wigem  v.  Cook  (2).  The  case  of  Moore  v. 
Watson  (3)  is  no  doubt  against  the  plain- 
tiff's present  contention ;  but  that  case  is 
disapproved  of  by  the  Court  of  Appeal  in 
GalaUi  v.  Wakefield  (4). 

[Brettt,  L.J. — The  case  of  Moore  v. 
Watson  (3)  turned  on  the  costs  of  the 
reference,  and  does  not  touch  the  question 
of  the  costs  of  the  cause.] 

It  does  not  appear  from  the  order  of 
reference  here  that  the  action  was  com- 
pulsorily  referred ;  and  it  must  have  been 
referred  by  consent.  The  remarks  of 
BramweU,  L.J.,  in  Oalatti  v.  Wakefield 
(4)  tend  to  shew  that  there  is  no  differ- 
ence between  a  compulsory  reference  and 
a  reference  by  consent;  but  the  parties 
here,  instead  of  standing  on  their  strict 
lights,  have  agreed  to  a  particular  course, 
which  makes  the  costs  follow  the  event ; 
and  this  must  mean  that  the  party  in 
whose  &vour  the  award  is  made  is  to  be 
entitled  to  the  costs  of  the  cause. 

[Brett,  L.  J. — The  plaintiff  here  has  got 
the  judgment  of  the  Court.  Does  not  sec- 
tion 5  of  the  Act  of  1867  apply  1  The  real 
question  here  is  whether  the  plaintiff  has 
recovered  judgment  in  an  action.] 

The  section  does  not  apply  where  the 

(1)  7  Com.  B.  Rep.  N.S.  832 ;  29  Law  J.  Rep. 
C.P.  161. 

(2)  6  Com.  B.  Rep.  N.S.  784  ;  28  Law  J.  Rep. 
C.P.  312. 

(3)  36  Law  J.  Rep.  C.P.  122;  Law  Rep.  2 
C.P.  314. 

(4)  48  Law  J.  Rep.  Ezch.  70:  Law  Rep.  4 
fa.  D.  249. 
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parties,  instead  of  standing  on  their  strict 
rights,  have  agreed  that  the  costs  shall 
abide  the  event.  The  cases  which  are  in- 
consistent with  the  plaintiff's  contention 
are  open  to  review  in  this  Court. 

[Brett,  L.  J.,  referred  to  ForshAjm  v.  De 
Witt  (5).] 

A,  T.  Lawrmoe,  for  the  defendant — 
All  the  incidents  of  a  compulsory  refer- 
ence attach  here,  whether  this  was  a  com- 
pulsory reference  or  a  reference  by  con- 
sent. The  only  ground  for  the  plaintiff's 
contention  is  that  this  is  a  reference  by 
consent ;  and  although  in  GaUUti  v. 
Wakefield  (4)  Bramwell,  L.  J.,  says  that  it 
is  impossible  not  to  hold  that  parties  to  an 
action  may  contract  themselves  out  of  the 
statute,  yet  there  the  parties  had  referred 
the  matter  by  consent,  and  therefore  con- 
tracted themselves  out  of  the  statute. 
Jones  V.  Jones  (1)  has  been  overruled  by 
CoweU  V.  The  Ammcm  Colliery  Co,  (6),  in 
which  Mellor,  J.,  adopted  the  rule  already 
laid  down  by  Bramwell,  B.,  in  Smith  v. 
JEdge  (7) — namely,  that  wherever  the 
plamtiff  is  entitled  to  judgment  in  the 
action  and  gets  his  damages  in  the  action, 
and  the  case  is  such  that  if  there  had  been 
no  reference  the  plaintiff  would,  by  virtue 
of  the  County  Courts  Act,  have  lost  his 
costs  in  the  cause,  so  does  he  equally  lose 
them  when  there  is  a  reference  which 
fixes  the  amount,  unless  he  has  succeeded 
in  getting  the  necessary  certificate. 

Brett,  L.J. — In  this  case,  the  action 
which  was  brought  in  the  Superior  Court 
was  referred  to  arbitration;  and  I  think 
we  must  take  it  that  it  was  referred  by 
consent,  upon  the  terms  that  the  costs  of 
the  action  should  abide  the  event.  The 
arbitrator  found  in  favour  of  the  plaintiff 
in  an  action  founded  on  contract  for  a  sum 
less  than  20^.,  and  judgment  was  given 
for  the  plaintiff  for  that  sum.  The  ques- 
tion is  whether  the  plaintiff,  having  re- 
covered less  than  20^.  in  an  action  of  con- 
tract, is  deprived  of  his  costs  by  reason  of 
section  5  of  the  County  Courts  Act,  1867 
(30  &  31  Vict.  c.  142).  Upon  the  true 
construction  of  the  words  of  that  section, 

(5)  40  Law  J.  Rep.  Ezch.  153 ;  Law  Sep.  6 
Ezch.  200. 

(6)  6  B.  &  S.  333  ;  34  Law  J.  Uep.  Q.B.  161. 

(7)  2  Hurl.  &  C.  669 ;  33  Law  J.  Bep.  Bzch.  9. 
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I  think  the  plaintiff  would  be  deprived  of 
the  costs  of  the  action.  By  that  section, 
if,  in  any  action  brought  in  the  Superior 
Courts  and  founded  on  contract,  a  plain- 
tiff recovers  in  that  action  less  than  20/., 
"  whether  by  verdict,  judgment  by  de- 
fault, or  on  demurrer  or  otherwise,"  he  is 
deprived  of  his  costs  unless  he  has  ob- 
tained the  necessary  certificate.  The  ques- 
tion is,  whether  the  sum  recovered  by  the 
plaintiff  is  not  a  sum  recovered  by  judg- 
ment entered  up  in  an  action  in  the 
Superior  Court  otherwise  than  by  means 
of  a  verdict,  judgment  by  default,  or  on 
demurrer.  It  seems  to  me  that  on  the 
words  of  the  Act  of  Parliament  itself,  and 
even  if  there  were  no  authority  on  the 
subject,  the  plaintiff  has  here  recovered 
judgment  in  an  action.  No  authority, 
however,  has  been  cited  which  is  abso- 
lutely binding  on  this  Court.  The  only 
case  cited  in  favour  of  the  plaintiff's  con- 
tention is  J(me8  V.  Jon&s  (1) ;  while  all  the 
other  cases,  including  Moore  v.  WcUson  (3), 
are  against  his  contention.  It  is  not, 
however,  necessary  for  us  to  overrule 
Jones  v.  Jones (\)^  because  that  was  done 
in  Cowed  v.  The  Amman  CoUiery  Com- 
pany (6),  which  was  the  case  of  a  refer- 
ence by  consent  in  the  same  terms  as 
here ;  and  there  the  Judges  of  the  Court 
of  Queen's  Bench,  having  consulted  with 
the  Judges  of  the  Courts  of  Common 
Pleas  and  Exchequer,  came  to  the  conclu- 
sion that  the  plaintiff  was  deprived  of  his 
costs.  I  entirely  and  absolutely  agree 
with  that  dedsion,  and  therefore  Jones  v. 
Jones  (1)  must  now  be  taken  to  have 
been  overruled  by  the  Court  ot  Appeal. 
It  is  not  necessary  to  consider  whether  or 
not  Moore  v.  Watson  (3)  was  rightly  de- 
cided, because  that  case  referred  to  the 
costs  of  the  reference  and  award  ;  but  I 
must  say  that  I  doubt  whether  it  can  be 
supported. 

HoLKEB,  L.J. — The  application  made 
on  behalf  of  the  plaintiff  is  simply  for  the 
costs  of  the  cause ;  and  whether  they  can 
be  recovered  depends  upon  the  Act  of 
Parliament,  which  seems  to  be  very  clear 
and  very  wide  in  its  terms.  I  certainly 
think  that  a  man  cannot  be  said  to  have 
contracted  himself  out  of  the  Act  unless 
he  does  so  by  language  which  is  very 


express,  and  for  my  part  I  do  not  think 
he  can  do  so  at  all.  With  regard  to  au- 
thority, Jones  V.  Jones  (1)  was  cited  by 
Mr.  Bruce;  but  that  case  has  been  dis- 
tinctly overruled. 

Brett,  L.J. — The  present  decision  does 
not  apply  at^all  to  an  arbitration  which  is 
not  in  an  action. 

Appeal  dismissed. 


Solicitors — PattisoDi  Wigg  &  Co.,  agents  for 
B.  S.  Hopper,  Newcastle-on-Tyne,  for  plain- 
tifE ;  Brownlow  Sc  Howe,  agents  for  Edward 
Clark,  Newcastle-on-Tyne,  for  defendant. 


1881 
Nov 
Dec 


81.  1 
r.  7.  } 
.  9.  J 


HICKS  V.   FAULKNER. 


Malicious  ProsecuUon  —  Direction  to 
Jury — jRea^sonable  and  Probable  Cause — 
Probable  Cause  how  far  Question  fat 
Jury  —  Evidence  of  Malice^  what  is — 
Burden  of  Proof 

An  action  for  malicious  prosecution  for 
perjury  was  founded  on  the  foUotving  ctr- 
cu7tistances : — 

The  plai7itiff*s  father  had  been  tenant  of 
a  house  to  the  defendanty  and  was  sued  in 
the  County  Court  for  rent  in  arrear.  The 
defence  was  surrender  before  any  rent  due^ 
and  the  plaintiff  as  a  untness  swore  that 
he,  at  the  defendant's  request,  gave  him  up 
the  key  on  a  particular  day.  Upon  this 
evidence  perjury  wa^  assigned^  and  the 
plavniiffwas  indicted,  tried  and  acquitted. 
He  then  brought  this  action. 

The  Judge  directed  the  jury—frst^  if 
tliey  believed  that  the  plaintiff  did  give  up 
tfie  key,  and  the  defendant,  knowing  that 
he  had  done  so,  indicted  him  for  perjury^ 
they  should  find  for  the  plaint^;  secondly ^ 
if  they  did  not  believe  the  plaintiffs  they 
shovJd  find  for  the  defendamt ;  thirdly,  If 
they  were  in  doubt  as  to  which  party  was 
speaking  the  truth,  they  should  find  for 
the  defendant,  cu  the  plaintiff^  would  not 
have  made  out  his  case  ;  fourthly,  ctkemor 
tively,  if  they  thought  that  the  plaintiff*  did 
give  up  the  key,  but  the  defendant  having 
forgotten  the  fact  prosecuted  him  under 
on  honest  impression  that  he  had  eorrupil^ 
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8Wom  that  he  had  done  what  he  had  not 
done^  they  would  not  be  justified  in  finding 
that  the  defendcmt  had  maliciously  arid 
withofU  reaeonable  cmd  probable  cause  pro- 
secuted the  plaintiffs  but  might  find /or  the 
de/endant: — 

Held,  a  right  direction. 

In  this  case,  which  was  an  action  for 
malicLoas  prosecution,  tried  before  Hud- 
dleston,  B.,  and  in  which  a  general  verdict 
had  been  returned  for  the  defendant,  a 
rule  for  a  new  trial  was  subsequently  ob- 
tained by  Grantham,  on  the  grounds  of 
misdirection  and  that  the  verdict  was 
against  the  weight  of  the  evidence. 

Against  this  rule  Willis^  Q.C.j  and 
McLeod,  shewed  cause. 

Grcmtham^  Q.G.^  and  Agabeg^  supported 
the  rule. 

The  flBtcts  and  arguments  appear  suffi- 
ciently in  the  judgment  of  the  Court 
(Huddleston,  B.,  and  Hawkins,  J.),  which 
wasy  on  the  9th  of  December,  delivered  by 

Hawkins,  J. — This  is  an  action  for 
malicious  prosecution.  It  was  tried  be- 
fore my  brother  Huddleston,  at  West- 
minster, on  the  20th  of  June  last,  and 
the  verdict  was  for  the  defendant.  Sub- 
sequently the  plaintiff  obtained  a  rule 
nisi  for  a  new  trial,  on  the  grounds,  first, 
that  the  learned  Baron  misdirected  the 
juiy ;  and  secondly,  that  the  verdict  was 
against  the  weight  of  the  evidence.  This 
rule  was  argued  before  my  brother  Hud- 
dleston and  myself,  on  the  7th  of  Novem- 
ber, and  I  have  now  to  deliver  judgment 
upon  it. 

The  defendant  was  the  landlord  of  a 
house  in  the  Belgrave  Road,  St.  John's 
Wood.  The  father  of  the  plaintiff  was 
tenant  of  that  house.  In  the  month  of 
February,  1879,  an  action  which  the  de- 
fendant had  brought  in  the  County  Court 
against  the  £&ther  for  rent  alleged  to  be 
in  arrear,  and  to  have  accrued  due  after 
the  month  of  December,  1877,  came  on 
to  be  tried  before  the  County  Court  Judge. 
The  defence  set  up  was  that  before  any 
rent  became  due — namely,  on  the  17th  of 
December,  1877 — there  was  a  surrender  of 
the  tenancy,  and  that  on  that  day,  in  com- 
pletion of  the  surrender,  and  by  way  of 


giving  up  possession  of  the  premises,  the 
key  of  the  house  was  delivered  to  and 
accepted  by  the  defendant. 

To  support  this  defence  the  plaintiff  was 
called  as  a  witness  for  his  father,  and 
swore  that  he,  on  the  last-mentioned  day, 
at  the  request  of  the  defendant,  gave  him 
up  the  key.  Of  the  materiality  of  this  state- 
ment there  could  be  no  doubt.  After  the 
determination  of  the  County  Court  action 
the  defendant  indicted  the  plaintiff  for 
perjury  at  the  Central  Criminal  Court. 
On  the  trial  of  the  indictment  the  plaintiff 
was  acquitted.  He  then  commenced  this 
action  for  malicious  prosecution.  On  the 
trial  before  my  brother  Huddleston  the 
plaintiff  repeated  the  evidence  he  had 
given  at  the  County  Court.  On  the  other 
hand,  the  defendant  on  his  oath  expressly 
denied  the  truth  of  the  statement,  and  in 
confirmation  of  his  own  testimony  referred 
to  his  diary  and  other  corroborating  cir- 
cumstances, to  which  it  is  not  necessary 
to  allude  more  particularly.  The  result  I 
have  already  stated. 

I  proceed  now  to  deal  with  the  motion 
for  a  new  trial,  and  first  with  the  alleged 
misdirection. 

In  samming  up  the  case  the  learned 
Baron  told  the  jury  that  if  the  plaintiff 
had  satisfied  them  he  was  telling  the  truth 
— that  he  really  did  give  up  the  key — and 
that  the  defendant,  knowing  he  hsid  done 
so,  indicted  him  for  perjury,  the  plaintiff 
would  be  entitled  to  their  verdict.  On 
the  other  hand,  he  told  them  that  if  they 
believed  the  statement  on  oath  by  the 
plaintiff  was  untrue,  and  that  he  made  it 
knowing  it  to  be  so,  the  defendant  was 
justified  in  the  course  he  took.  To  neither 
of  these  propositions  could  any  objection 
be  made.  The  learned  Baron  also  told 
the  jury  that  if  in  substance  they  be- 
lieved tiie  plaintiff's  version,  their  verdict 
ought  to  be  for  him;  but  that  if  they 
thought  the  defendant  was  speaking  the 
truth,  he  was  entitled  to  their  veordict. 
To  this,  too,  most  properly  no  objection 
was  made — although,  no  doubt,  as  an  ab- 
stract pix>po6ition,  the  plaintiff  might  have 
spoken  the  truth,  and  still  the  defendant, 
for  reasonable  cause,  might  have  believed 
him  to  be  guilty.  So,  on  the  other  hand, 
the  defendant  might  have  spoken  the 
truth  as  to  the  key,  and  yet  have  no  rea- 
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son  to  suppose  the  plaintiff's  oath  to  the 
contrary  was  other  than  the  result  of  in- 
nocent forgetfulness. 

The  learned  Baron's  direction,  however, 
must  be  construed,  as  the  summing-up  of 
a  Judge  always  ought  to  be,  in  connection 
with  the  particular  circumstances  of  the 
case  then  before  him.  In  the  present  case 
those  circumstances  were  such  that  it  was 
difficult  to  suppose  either  of  the  pai'ties 
in  giving  his  evidence  could  be  labouring 
under  any  mistake.  The  learned  Baron, 
however,  thought  it  right  to  provide  for 
an  alternative  view  of  the  case — namely, 
the  event  of  an  inability  on  the  part  of 
the  jury  to  agree  upon  either  of  the  ques- 
tions so  submitted  to  them.  He  accord- 
ingly told  them,  if  they  thought  the  matter 
was  left  in  such  doubt  that  they  could  not 
arrive  at  a  conclusion  as  to  which  of  the 
parties  was  speaking  correctly,  then  they 
were  left  in  this  position  :  that  the  plain- 
tiff had  not  made  out  his  case  to  their 
satisfaction,  and  the  defendant  would  be 
entitled  to  their  verdict. 

The  learned  Judge  then  proceeded  to 
present  another  alternative  view  to  the 
jury,  and  told  them  that  it  might  be  they 
would  come  to  the  conclusion  that  the 
plaintiff  did  in  fact  deliver  up  the  key,  as 
he  swore,  and  that  the  defendant  had  a 
very  treacherous  memory,  and  had  for- 
gotten all  about  it,  and  went  on  with  the 
prosecution  under  the  impression  that  he 
never  had  the  key ;  nevertheless,  if  that 
was  an  honest  impression,  the  upshot  of 
a  fallacious  memory,  and  acting  upon  it 
he  honestly  believed  the  plaintiff  had 
sworn  falsely  and  corruptly,  no  jury  would 
be  justified  in  saying  Uie  defendant  mali- 
ciously and  without  reasonable  or  prob- 
able cause  prosecuted  the  plaintiff,  be- 
cause the  best  probable  and  reasonable 
cause  would  be  that  he  honestly  believed 
it.  With  this  direction  the  case  was  left 
to  the  jury,  who  returned  a  general  ver- 
dict for  the  defendant.  Upon  the  point 
of  misdirection,  Mr.  Grantham,  for  the 
plaintiff,  confining  his  objections  to  the 
two  latter  alternatives,  argued  that  as 
the  verdict  was  a  general  one,  and  it  was 
uncertain  whether  it  was  baaed  upon  the 
belief  of  the  jury  in  the  defendant's  ver- 
sion or  upon  one  of  these  alternatives, 
there  ought,  if  either  of  his  objections  was 


sustained,  to  be  a  new  trial.  In  this  I 
think  he  was  right.  It  becomes,  there- 
fore, necessary  to  consider  these  objections 
separately.  The  first  was  to  the  learned 
Baron  telling  the  jury  that  if  they  were 
left  in  doubt  their  verdict  should  be  for 
the  defendant.  I  think  this  direction  is 
not  open  to  exception.  To  succeed  in  an 
action  for  maHcioiis  prosecution,  the  plain- 
tiff must  allege  and  establish  two  things — 
absence  of  reasonable  and  probable  cause, 
and  malice.  The  affirmative  of  these  alle- 
gations is  upon  him.  Failing  to  establish 
both  of  them,  he  fails  altogether.  It  is  an 
essential  element  in  his  case  that  the  jury 
should,  under  the  Judge's  direction  as  to 
what  facts  will  suffice  for  that  purpose, 
find  affirmatively  the  non-existence  of  pro- 
bable cause,  and  they  have  no  right  to 
assume  it  without  proof.  If  on  the  trial 
of  such  an  action  the  plaintiff  were  to 
offer  no  other  evidence  than  that  the  de- 
fendant caused  him  to  be  indicted,  even 
from  the  most  vindictive  motives,  the  de- 
fendant would  be  entitled  to  a  verdict — 
see  MUcheUy,  Jenkins {\)^  per  Mr.  Justice 
Parke.  In  this  respect  the  action  for 
malicious  prosecution  does  not  differ  from 
any  other  action  in  which  the  plaintiff  is 
called  upon  to  prove  his  case.  If  further 
authority  on  this  point  were  necessary,  it 
is  to  be  found  in  the  dictum  of  Lord  Colon- 
say,  in  Lister  v.  Ferryman  (2).  With 
regard  to  that  dictum,  however,  I  must 
observe  that  in  uttering  it  the  learned 
Lord  must  have  been  under  the  impres- 
sion that  the  action  under  consideration 
was  for  a  malicious  prosecution,  whereas  it 
was  for  false  imprisonment,  there  being 
this  recognised  distinction  between  the 
two  actions,  that  in  false  imprisonment 
the  onu^  lies  upon  the  defendant  to  plead 
and  prove  affirmatively  the  existence  of 
reasonable  cause  as  his  justification,  where- 
as, in  an  action  for  malicious  prosecution, 
the  plaintiff  must  allege  and  prove  affirm- 
atively its  non-existence.  With  regard  to 
the  last  alternative  presented  to  the  jury, 
Mr.  Grantham  contended,  as  a  general 
proposition,  that  where  a  defendant  re 
lies  upon  his  own  memory  for  the  fietctB 

(1)  6  B.  &  Ad.  at  p.  694. 

(2)  39  Law  J.  Rep.  Bzch.  177;  Law  Bep. 
4  E.  &  Ir.  App.  542. 
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which  go  to  make  up  a  probable  cause,  he 
must  prove  to  the  satisfaction  of  the  jury 
that  his  memory  of  the  fia^ts  is  accurate, 
and  if  he  fails  to  do  so,  he  must  be  taken 
in  law  to  have  acted  without  that  reason- 
able or  probable  cause  which  the  fiacts  if 
true  would  have  established.  In  other 
words,  he  contended  that,  giving  a  defen- 
dant full  credit  for  honesty,  if  he  relies 
upon  his  own  memory  for  his  justification, 
he  must  stand  or  &I1  by  its  accuracy ; 
and,  applying  this  general  proposition  to 
the  present  case,  he  argued  that  the 
learned  Baron  ought  to  have  told  the 
jury  that,  if  they  believed  the  plaintiff 
did  in  fact  deliver  the  key  to  the  defen- 
dant, and  the  defendant  unfortunately 
acted  upon  a  fallacious  memory  and  in  for- 
getfulness  of  the  circumstance  which  once 
was  clearly  within  his  knowledge,  and 
which  forgotten  circumstance  would,  if 
recollected,  have  established  a  clear  want 
of  reasonable  and  probable  cause,  his  be- 
lief in  the  accuracy  of  his  memory  and  in 
the  guilt  of  the  plaintiff^  however  con- 
scientious, would  not  afford  him  justifica- 
tion or  excuse.  In  support  of  his  argu- 
ment he  cited  the  case  of  Turner  v.  Ambler 
^),  and,  moi-eover,  informed  us  that  Mr. 
Justice  Denman  and  Baron  Pollock  had 
virtually  so  ruled.  I  do  not  assent  to 
this  proposition.  I  do  not  find  in  the 
case  cited  anything  which  favours  it,  and 
I  have  the  best  reason  for  saying  that  my 
brothers  Denman  and  Pollock  have  been 
altogether  misunderstood. 

l^at  brings  me  to  the  consideration  of 
what  is  reasonable  and  probable  cause. 

Now  I  should  define  reasonable  and 
probable  cause  to  be,  an  honest  belief  in 
the  guilt  of  the  accused  based  upon  a 
full  conviction,  founded  upon  reasonable 
grounds,  of  the  existence  of  a  state  of  cu> 
cumstancee  which,  assuming  them  to  be 
true,  would  reasonably  lead  any  ordinarily 
prudent  and  cautious  man,  placed  in  the 
position  of  the  accuser,  to  the  conclusion 
that  the  person  charged  was  probably 
guilty  of  the  crime  imputed.  There  must 
be— first,  an  honest  belief  of  the  accuser  in 
the  guilt  of  the  accused ;  secondly,  such 
belief  must  be  based  on  an  honest  convic- 
tion of  the  existence  of  the  drcumstanoes 

3)  10  Q.B.  Bep.  252 ;  16  L^w  J.  Rep.  Q.B. 
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which  led  the  accuser  to  that  condosion ; 
thirdly,  such  secondly-mentioned  belief 
must  be  based  upon  reasonable  grounds — 
by  this  I  mean  such  groimds  as  would  lead 
any  fairly  cautious  man  in  the  defendant's 
situation  so  to  believe ;  fourthly,  the  cir- 
cumstances so  believed  and  relied  on  by 
the  accuser  must  be  such  as  amount  to 
reasonable  ground  for  belief  in  the  guilt  of 
the  accused. 

The  belief  of  the  accuser  in  the  guilt  of 
the  accused ;  his  belief  in  the  existence  of 
the  facts  on  which  he  acted,  and  the 
reasonableness  of  such  last-mentioned 
belief,  are  questions  of  fact  for  the  jury, 
whose  findings  upon  them  become  so  many 
fiu^  from  which  the  Judge  is  to  draw  the 
inference,  and  determine  whether  they  do 
or  do  not  amount  to  reasonable  and  probable 
cause.  This  also  is  an  inference  of  fact, 
not  of  law  as  is  sometimes  erroneously 
supposed;  and  the  Judge  is  to  draw  it 
from  all  the  circumstances  of  the  case — 
Lister  v.  Ferryman  (2),  per  Lords  Chelms- 
ford and  Westbury.  This  inference  is 
certainly  not  to  be  interfered  with  upon 
lighter  grounds  than  if  it  had  been  in- 
trusted by  law  to  the  jury.  In  practice, 
everybody  knows  the  Judge  may,  and  often 
does,  anticipate  the  findings  of  the  jury 
alternatively  in  summing  up,  as  the  learned 
Baron  did  in  this  case. 

If  in  the  case  now  under  discussion  the 
jury  found  their  verdict  for  the  defendant 
upon  the  last  alternative  presented  to  them 
by  the  learned  Baron,  I  think  the  undis- 
puted circumstances  were  such  that  they 
must  be  taken  to  have  found  that  in  fact 
the  plaintifi'  was  not  guilty,  but  that  an 
honest  and  reasonable  belief  was  enter- 
tained by  the  defendant  to  the  oontraiy, 
and  in  the  existence  of  facts  which,  if  true, 
justified  that  conclusion.  True  it  is  that, 
according  to  the  hypothesis  involved  in 
the  last  alternative,  the  defendant's  belief 
in  the  one  great  fact  mainly  relied  on  by 
him,  namely,  that  the  key  was  not  de- 
livered to  bun  by  the  plaintiff*,  must  have 
been  found  by  the  jury  to  be  erroneous, 
and  the  supposed  fact  to  have  had  no  real 
existence.  It  does  not,  however,  follow 
that  because  the  supposed  tact  had  no  real 
existence  the  beli^  was  unreasonable. 
Yet  this  is  what  Mr.  Grantham  in  sub- 
stance contended  for.     Let  us  consider 
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this  for  a  minute  or  two.  If  a  man  has 
never  seen  reason  to  doubt,  but,  on  the 
contrary,  has  ever  had  reason  to  trust  the 
general  accuracy  of  his  memory,  and  that 
memory  presents  to  him  a  vivid  apparent 
recollection  that  a  particular  occurrence 
took  place  in  his  presence  within  a  recent 
period  of  time,  is  it  not  reasonable  to  believe 
in  the  existence  of  it  1  The  more  especially 
if,  as  in  the  present  case,  his  diary  and  other 
surrounding  circumstances  app^u:  to  con- 
firm his  memory.  What  more  reasonable 
ground  can  be  suggested  for  a  belief  that 
any  particular  act  was  done  than  the  con- 
viction of  the  person  believing  that  he 
remembers  it  as  having  been  done  in  his 
presence  before  his  own  eyes  t  Would  it 
not  under  such  circumstances  be  most  un- 
reasonable, if  not  impossible,  to  disbelieve  1 
Mr.  Grantham  admitted  (indeed  it  was 
impossible  to  dispute  it,  for  a  long  roll  of 
authorities,  notably  among  them  Lister  v. 
Perryvian  (2),  might  be  cited  to  establish 
the  proposition)  that  a  person  may  reason- 
ably institute  a  prosecution  solely  upon 
information  given  to  him  by  another,  and 
which  he  honestly  believes  to  be  true. 
What  does  this  admission,  coupled  with 
his  argument,  amount  to  ?  That  a  prose- 
cutor may  trust,  provided  he  knows  no 
grounds  for  distrust,  the  memory  of 
another,  but  may  not  give  credit  to  his 
own.  I  cannot  recognise  such  a  distinction 
either  in  law  or  common  sense,  and  no 
authority,  as  far  as  I  know,  can  be  found 
to  warrant  it.  The  question  of  reasonable 
and  probable  cause  depends  in  all  cases 
not  upon  the  actual  existence,  but  upon 
the  reasonable  bona  fide  belief  in  the 
existence  of  such  a  state  of  things  as  would 
amount  to  a  justification  of  the  course, 
pursued  in  making  the  accusation  com- 
plained of,  no  matter  whether  this  belief 
arises  out  of  the  recollection  and  memory 
of  the  accuser,  or  out  of  the  information 
furnished  to  him  by  another.  It  is  not 
essential  in  any  case  that  facts  should  be 
established  proper  and  fit,  and  admi&sible 
as  evidence,  to  be  submitted  to  the  jury 
upon  an  isstte  as  to  the  actual  guUt  of  the 
accused.  The  distinction  between  facts  to 
establish  actual  guilt  and  those  required  to 
establish  a  bona  fide  belief  of  guilt  should 
never  be  lost  sight  of  in  considering  such 
oases  as  that  I  am  now  discussing.     Many 


facts  admissible  to  prove  the  latter,  would 
be  wholly  inadmissible  to  prove  the  former. 

It  cannot,  of  course,  be  laid  down  as  an 
abstract  proposition  that  an  accuser  is 
justified  in  acting  either  upon  the  credited 
statement  of  an  informant,  or  upon  his 
own  memory.  The  question  must  always 
arise  according  to  circumstances,  whether 
it  was  reasonable  to  trust  either  t^e  one  or 
the  other.  A  person  who  acts  upon  the 
information  of  another,  trusts  the  veracity, 
the  memory  and  the  accuracy  of  that 
other,  in  each  of  which  he  may  be  com- 
pletely deceived.  His  informant's  veradly 
may  be  questionable,  his  memory  fallacious 
and  his  accuracy  unreliable.  Yet  it  does 
not  follow  that  it  was  unreasonable  to 
believe  in  his  information  if  he  never  had 
cause  to  doubt  him.  In  like  manner  a 
man  may  be  deceived  by  his  own  memory, 
yet  it  does  not  follow  that  it  was  un- 
reasonable to  trust  it  if  he  never  before 
knew  it  to  be  defective.  Why,  I  ask,  if 
he  may  rely  off  the  memory  of  another, 
may  he  not  rely  upon  his  own!  The 
reasonableness  or  otherwise  of  this  reliance, 
I  have  already  said,  it  is  for  the  jury  to 
determine.  If  the  informant  were  known 
by  the  accuser  to  be  a  person  in  whose 
veracity,  memory,  power  of  observation 
and  accuracy,  no  confidence  could  be  placed, 
no  jury  I  should  think  would  hesitate 
to  find  that  a  belief  based  solely  upon  in- 
formation from  such  an  informant  was  un- 
reasonable. The  same  observation  would 
apply  if  an  aocoser  acted  wholly  upon  the 
information  of  his  own  memozy,  knowing 
that  it  was  untrustworthy. 

In  short,  it  would  be  unreasonable  to 
rely,  either  on  an  informant  known  to  be 
untrustworthy,  or  a  memory  known  to  be 
unreliable,  without  substantial  confirma- 
tion, especially  where  the  liberty  of  another 
is  concerned. 

I  am  of  opinion,  then,  that  there  was  no 
misdirection,  and  this  being  so,  the  jury, 
under  the  learned  Baron's  direction,  must 
be  taken  to  have  found  that  absence  of 
reasonable  cause  was  not  established,  and 
the  verdict  was  rightly  returned  for  the 
defendant. 

Under  these  circumstances  it  becomes 
unnecessary  to  consider  the  question  of 
maJdce— Mitchell  v.  Jenkint  (1).  I  cannot, 
however,  refrain   from    referring  to   an 
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argament  of  Mr.  Grantham,  that  if  the 
learned  Baron  ought  to  have  told  the  jury 
there  was  a  want  of  reasonable  cause,  that 
of  itself  was  eyidenoe  of  malioe.  I  do  not 
agree  in  this.  It  is  true,  as  a  general  pro- 
position, that  want  of  probable  cause  is 
evidence  of  malioe;  but  this  general  pro- 
position is  apt  to  be  misunderstood.  In  an 
action  of  this  description  the  question  of 
malioe  is  an  independent  one — of  fact 
purely — and  altogether  for  the  considera- 
tion of  the  jury,  and  not  at  all  for  the 
Judge.  The  malioe  necessary  to  be  estab- 
lished is  not  even  malice  in  law,  such  as 
may  be  assumed  from  the  intentional  doing 
of  a  wrongful  act  (see  Bramage  v.  Prosser 
(4),  per  Mr.  Justice  Bayley),  but  malice  in 
met — nuUu8  cmimua — indicating  that  the 
party  was  actuated  either  by  spite  or  ill- 
will  towards  an  individual,  or  by  indirect 
or  improper  motives,  though  these  may  be 
wholly  unconnected  with  any  uncharitable 
feeling  towards  anybody.  In  order  to 
arrive  at  a  conclusion  on  the  question  the 
jury  are  to  take  into  consideration  all  the 
circumstances  of  the  case,  and  to  form 
ihmr  own  opinion  upon  them  uninfluenced 
by  any  opinion  of  the  Judge,  unless  that 
opinion  accords  with  their  own  view.  If 
among  the  circumstances  it  appears  to  the 
jury  that  there  was  no  reasonable  ground 
for  the  prosecution,  they  may — though  by 
no  means  bound  to  do  so — ^well  think  that 
it  must  have  been  dictated  by  some  sinister 
motive  on  the  part  of  the  person  who  in- 
stituted it.  Absence  of  reasonable  cause, 
to  be  evidence  of  malice,  must  be  absence 
of  such  cause  in  the  opinion  of  the  jury 
themselves,  and  I  do  not  think  that  they 
could  be  properly  told  to  consider  the 
opinion  of  the  Judge  upon  that  point,  if  it 
differed  from  their  own — ^as  it  possibly 
might,  and  in  some  cases  probably  would — 
as  evidence  for  their  consideration  in  de- 
termining whether  there  was  malice  or 
not.  In  no  case,  however,  will  their  find- 
ing relieve  the  Judge  of  the  duty  of  de- 
termining for  himself  the  question  of 
reasonable  cause  as  an  essential  element  in 
the  case.  Want  of  reasonable  cause  is  for 
the  Judge  alone  to  determine,  upon  the 
&ct8  found  by  the  jury;  as  evidence  of 
malice  it  is  a  question  wholly  for  the  jury. 


who,  even  if  they  should  think  th^re  was 
want  of  probable  cause,  might  nevertheless 
think  that  the  defendant  acted  honestly 
and  without  illwill,  or  any  other  motive 
or  desire  than  to  do  what  he  bona  Jide 
believed  to  be  right  in  the  interests  of 
justice,  in  which  case  they  ought  not^  in 
my  opinion,  to  find  the  existence  of  malioe 
— Mitchell  Y.  Jenkins  (1),  Turner  v.  Ambter 
(3),  Lister  v.  Perrymcm  (2),  per  Lord 
Westbury. 

It  is  an  anomalous  state  of  things  that 
there  may  be  two  different  and  opposite 
findings  in  the  same  caase  upon  the  qties- 
tion  of  probable  cause— one  by  the  juty 
and  another  by  the  Judge— but  such  at 
presmit  is  the  law. 

With  regard  to  that  part  of  the  rule 
which  complains  that  the  verdict  was 
against  the  weight  of  evidence,  my  brother 
Huddleston  thinks  the  verdict  was  right. 
Having  considered  the  whole  case  I  am  of 
the  same  opinion.  The  rule,  thefefbrCi 
fails  upon  every  point,  and  must  be  dis* 
charged. 

Ride  diseharged. 


Solicitors— W.  J.  Child  k,  Son,  for  plaintiff  ;  Q. 
T.  Bobinson,  for  defendant. 


1881.       / 
Dec.  16,  20.    I 


THB  QUKHK  V.  BATON  AKD 
OTHERS,  JUSnOKS  OF  THB 
OOUNTT  OF  NORTHAMPTON. 


JSlemer^ary  Education — Jurisdiction  of 
Justices  o%6MOffemices  under  By-laws — A  tten- 
dance  Order — Petty  SessioruU  District  com- 
prising Parts  of  several  Counties — Union 
extending  into  several  distinct  Jurisdictions 
—30  <£?  31  Vict.  c.  106  {Poor  Law  Amende 
ment  Act,  1867),  s.  27—39  <£r  40  Vict.  c.  79 
(Elementary  Education  Act,  1876),  m.  12 
an^34. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Bap.  M.C.  31.] 


(4)  4  B.  ft  C.  956. 
You  61.--Q.B. 
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[IN  THE  COURT  OF  APPEAL.] 

Jbssel,  M.E. 
Bbbtt,  L.J. 

Cotton,  L.  J.  >        walleb  v.  loch. 
1881. 
July  27. 

Libd — Privilege — Public    Policy — So- 
ciety to  suppress  Mendicity. 

A  society  established  /or  the  suppression 
of  mendicity  published  a  libellous  report  of 
tA6  plaintiff.  The  report  was  prepared  for 
wnd  communicated  to  persons  wlio  rnade 
enquiries  of  the  society  respecting  the  plain- 
tiff with  the  view  of  assisting  her  or  of 
reeommsndvng  her  to  others.  In  an  action 
by  the  plaintiff  against  the  society  for 
dam^ages  Jot  the  l^heL  contained  in  the 
report, — Held,  that  the  report,  hawing  been 
published  in  the  discharge  of  a  moral  and 
social  duty,  was  privileged. 

This  was  an  appeal  from  a  decision  of  a 
Divisional  Court  refusing  the  plaintiff  a 
rule  nisi  for  a  new  trial. 

The  plaintiff  was  a  daughter  of  a  Colonel 
Waller,  deceased,  and  brought  the  action 
to  recover  damages  for  a  Hbel  alleged  to  be 
contained  in  a  report  oonoeming  her,  pub- 
lished by  the  Charity  Organisation  Society, 
and  signed  by  the  defendant  as  the  secre- 
tary of  the  society. 

The  matter  in  the  report  complained  of 
was  as  follows  : — 

''Since  1872  Miss  Waller  appears  to 
have  been  a  confirmed  begging-letter  writer. 
She  admits  that  she  has  for  some  time  re- 
ceived on  an  average  12«.  a  week  in  reply 
to  her  appeals  for  assistance.  She  gene- 
rally offers  pieces  of  needlework  for  sale, 
and  represents  herself  as  suffering  from 
very  bad  health.  She  has  only  lived  at  her 
present  address  about  eighteen  months, 
where  she  nominally  lodges  with  a  Mrs. 
Potts  with  whom  she  was  acquainted  pre- 
viously. At  a  previous  address  Miss 
Waller  is  represented  to  have  lived  very 
extravagantly,  and  is  said  to  have  been  in 
the  habit  of  consuming  2s.  or  3^.  worth  of 
brandy  a  day.  Her  stiatements  as  to  the 
condition  of  her  health  seem  to  be  consider- 
ably exaggerated,  though  it  is  probable 
that  her  health  is  by  no  means  good.  In 
some  recent  appeals  she  represents  herself 
as  having  been  injured  by  a  gas  explosion, 


but  enquiries  have  tended  to  throw  doubt 
on  the  truth  of  this  statement.  With  the 
exception  of  having  been  employed  by  a 
lady  as  an  amanueAsis  for  a  few  months, 
which  employment  terminated  many  years 
ago,  she  does  not  seem  at  any  time  to  have 
attempted  to  earn  her  own  living.  She  is 
now  dependent  on  a  pension  of  26L  a  year 
from  the  United  Kingdom  Beneficent  So- 
ciety, and  the  money  she  receives  in  reply 
to  her  appeals.  She  appears  to  have  lived 
in  this  way  for  a  long  time,  and  to  have 
always  been  well  supplied  with  the  means 
of  support.  The  society  does  not  recom- 
mend assistance  to  be  given  to  the  appli- 
cant." 

The  defendant,  by  his  statement  of  de- 
fence, denied  the  publication  of  the  alleged 
libel,  or  that,  if  published,  it  was  published 
maliciously ;  and  pleaded  further,  that  the 
publication  thereof  was  privileged,  and  that 
it  was  &irly  and  honestly  published  under 
the  following  circumstances  :  "  The  defen- 
dant was  and  is  the  Secretary  of  the 
Charity  Organisation  Society,  a  society 
having  for  one  of  its  objects  the  repression 
of  mendicity.  In  this  capacity  he  was 
requested  by  divers  subscribers  to  the  said 
society  to  make  and  institute  enquiries  as 
to  the  genuineness  of  certain  allegations 
made  in  certain  letters  written  by  the 
plaintiff  to  the  said  subscribers  and  divers 
other  persons,  in  which  she  solicited  pecu- 
niary rehef,  and  as  to  whether  the  plaintiff 
was  a  fit  object  for  pecuniary  and  charitable 
relief,  and  the  result  of  such  enquiries  was 
embodied  in  the  report  (complained  of). 
The  said  enquiries  and  the  said  report,  the 
result  thereof,  were  bona  fide  instituted  by 
the  defendant  without  malice  in  the  dis- 
charge of  his  duty  as  such  secretary,  and 
the  publication  was  made  to  the  said  sub- 
scribers being  interested  in  the  said  enqui- 
ries and  the  result  thereof,  and  by  way  of 
caution  to  them  in  dispensing  relief  to  the 
plaintiff."  The  defendant  also  pleaded  that 
the  alleged  libel  was  true. 

The  defendant  also,  in  answer  to  the 
plaintiff^s  interrogatories,  stated,  **  The 
said  report  was  made  to  any  one  who  asked 
for  it,  provided  that  an  appeal  had  been 
made  to  them,  also  provided  that  they 
shewed  that  such  an  appeal  had  been  made, 
and  that  they  wished  to  give  assistance  or 
that  they  were  Intimately  interested," 


Vol.  61.] 

WdUer  v.  Loch^  App, 

There  was  evidence  that  a  subscriber  of 
the  society  asked  for  information  respect- 
ing the  plaintiff,  that  it  was  collected  and 
embodied  in  the  report  in  question,  which 
was  sent  to  a  Miss  Saunders  and  a  MLss 
Dimoe.  Miss  Saunders  was  to  a  certain 
extent  interested  in  the  matter,  but  Miss 
Druce  was  not. 

The  plaintiff  admitted  having  written 
appeals  for  charity  to  various  persons,  and 
having  received  relief  from  some  of  them, 
but  denied  all  the  other  charges  made  against 
her  in  the  report. 

At  the  trial.  Grove,  J.,  held  that  the 
report  was  privileged,  and  the  jury  found 
for  the  defendant. 

An  ex  parte  application  for  a  rule  nisi 
for  a  new  trial,  on  the  ground  of  misdi- 
rection, and  that  the  verdict  was  against 
the  weight  of  evidence,  having  been  refused 
by  Grove,  J.,  and  Huddleston,  B.,  sitting 
as  a  Divisional  Court — 

TaUock,  and  Bose-Innes,  now  moved  ex 
parte,  by  way  of  appeal,  from  such  refusal. 

The  following  authorities  were  referred 
to: — Parsons  v.  Surgery  (1),  Davies  v. 
Snead  (2),  BotteriU  v.  Whytefi^ad  (3),  Simp- 
son V.  Robinson  (4),  Lewis  v.  Levy  {b\ 
Qwker  V.  WUdts  ^6),  Fisher  v.  Clement  (7), 
Fountain  v.  Boodle  (8),  Pattison  v.  Jones 
(9)  and  Martin  v.  Strong  (10). 

Jessel,  M.R. — ^I  am  of  opinion  that  no 
rule  ought  to  be  granted.  The  application 
is  really  founded  on  the  allegation  that  the 
communication  in  question  is  not  privi- 
1^^;  for  if  it  is  privileged  it  is  quite 
clear  that  there  is  no  evidence  on  which 
the  jury  could  properly  have  found  that 
there  was  actual  miJice.  They  found  there 
was  none.  It  appears  to  me  that  the  com- 
munication was  privileged.  The  Charity 
Organisation  Society  is  instituted  for  the 
purpose    of    conferring     a  great  benefit 

(1)  4  Falc.  &  F.  247. 

(2)  39  Law  J.  Bep.  Q.6.  262;  Law  Rep.  6 
Q.B.  608. 

(8)  41  Law  Times,  688. 

(4)  12  Q.B.  Rep  511 ;  18  Law  J.  Rep.  Q.B.  73. 

(6)  E.  6.  &  £.  657 ;  27  Law  J.  Rep.  Q.B.  282. 

(6)  5  E.  &  B.  328. 

(7)  10  B.  &  C.  472. 

(8)  3  Q.B.  Rep.  5. 

(9)  8  B.  &  G.  678. 

(10)  6  Ad.  &  B.  535. 
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on  the  public — namely,  of  protecting 
charitable  and  benevolent  persons  from 
being  the  victims  of  impostors  on  the  one 
hand,  and,  on  the  other  hand,  of  seeking 
out  and  recommending  to  charitable  and 
benevolent  persons  who  are  desirous  of  as> 
sisting  those  who  are  deserving  of  charitable 
relief  persons  of  that  description.  I  can- 
not conceive  any  greater  service  to  persons 
who  are  deserving  of  charitable  relief  on 
the  one  hand,  and  persons  who  are  desirous 
of  giving  it  on  the  other.  If,  then,  a 
person  who  is  desirous  of  giving  charitable 
relief  or  of  recommending  persons  deserv- 
ing of  it  to  those  who  are  disposed  to  give 
it,  goes  to  the  society  and  asks  a  question 
about  some  persons  bona  fide,  and  the 
society  borva  fide  answers  tluit  question,  it 
appears  to  me  that  the  answer  is  privileged. 
If  the  answer  is  given  in  the  discharge  of 
a  moral  and  social  duty,  or  if  the  person 
who  gives  it  believes  it  to  be  so,  that  is 
enough.  It  need  not  even  be  an  answer 
to  an  enquiry,  but  the  communication  may 
be  a  voluntaiy  one.  The  law  is  concisely 
stated  by  Lord  Blackburn  (then  Mr.  Jus- 
tice Blackburn),  in  the  case  of  Davies  v. 
Snead  (2),  thus :  **  I  think  the  result  of 
the  two  Judges'  opinions  in  Coxhead  v. 
Richards  (11),  whi(£  were  soon  afterwards 
followed  in  the  case  of  Blackburn  v.  Pugh 
(12),  is,  that  where  a  person  is  so  situated 
that  it  becomes  right,  in  the  interests  of 
society,  that  he  should  tell  to  a  third  per- 
son certain  facts,  then,  if  he  bona  fide  and 
without  malice  does  tell  them,  it  is  a  pri- 
vileged communication."  If  the  secretary 
of  the  society  believed  that  Miss  Druce 
was  bona  fide  enquiring  with  the  inten- 
tion of  assisting  Miss  Waller  herself,  or 
with  the  intention  of  inducing  other  per- 
sons to  assist  her,  it  was  plainly  his  duty 
to  tell  what  he  knew.  If  he  bona  fide 
believed  this,  he  was  justified  in  giving  the 
information  to  Miss  Druce.  I  may  also 
refer  to  the  judgment  of  Mr  Justice  lind- 
ley  in  the  case  of  Robshaw  v.  Smith  (13), 
in  which  he  says,  "  I  think  it  would  be  a 
lamentable  state  of  the  law,  if  when  a 
person  asks  another  for  information,  that 

(11)  2   Com.   B.   Rep.  669;  16   Law  J.  Ke]  . 
C.P.  294. 

(12)  Ibid.  611. 

(13)  26  W.R.  Dig.  122;  38  Law  Times,  N.S. 
423. 
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other  could  not  give  such  information  as 
he  possessed  without  exposing  himself  to 
the  lisk  of  an  action.  The  law  on  this 
point  seems  to  me  to  have  heen  perfectly 
well  settled  for  a  long  time.  Mr.  Smith 
was  under  no  duty  to  speak,  it  is  true ;  hut 
he  was  entitled  to  say  what  he  knew  if  he 
choose  to  do  so.  There  could  he  no  such 
thing  as  confidential  communication  be- 
tween man  and  man  if  such  an  action  as  this 
was  to  lie.  The  case  of  Dame8  v.  Stiead 
(2)  quite  bears  out  this.''  It  appears  to  me 
that  if  you  ask  a  question  of  a  person  who 
you  believe  has  the  means  of  knowledge 
about  the  character  of  another  person  with 
whom  you  wish  to  have  any  dealings  what- 
ever, and  he  answers  bona  fide,  that  is  a  pri- 
vileged communication.  I  might  illustrate 
this  by  the  instances  of  enquiries  being 
made  of  a  friend  or  a  neighbour  about  a 
tradesman,  a  doctor  or  a  solicitor.  Society 
could  not  go  on  without  such  enquiries.  The 
whole  doctrine  of  privilege  must  rest  upon 
the  interests  and  the  necessities  of  society. 
If  every  one  was  open  to  an  action  for  libel 
or  slander  for  the  answers  he  might  make 
to  such  enquiries,  it  would  be  very  injuri- 
ous to  the  interests  of  society. 

Brett,  L.  J. — I  am  of  the  same  opinion. 
The  question  of  privilege  is  for  the  Judge, 
not  for  the  jury,  and  I  gather  from  what 
has  been  stated  that  Mr.  Justice  Grove  did 
not  leave  that  question  to  the  jury,  but 
intimated  to  them  his  opinion  that  the 
communication  was  privileged.  The  ques- 
tions  left  to  the  jury  were — first,  whether 
this  writing  was  a  libel,  and  I  suppose  the 
jury  found  that  it  was;  and  secondly, 
whether  there  was  malice  in  fact,  and  the 
jury  must  be  taken  to  have  found  that 
there  was  not.  It  is  immaterial  whether 
there  was  justification  of  the  libel — that  is, 
whether  it  ^as  true — if  the  occasion  was 
privil^;ed  and  there  was  no  malice  in  fact. 
Was,  then,  this  communication  a  privileged 
on^l  I  think  that  the  definition  given 
by  Mr.  Justice  Blackburn  in  the  case  of 
Davies  v.  Snead  (2)  is  the  best  that  could 
be  given ;  it  left  out  the  misleading  word 
"  duty."  The  question  is  whether  the  facts 
of  the  present  case  bring  it  within  the  rule, 
and  I  am  of  opinion  that  they  do,  if  the  per- 
son who  was  asking  the  question  would  rea- 
sonably be  supposed  by  Uie  defendant  to  be 


asking  it  in  order  to  be  able  to  form  an 
opinion  whether  charitable  relief  should  be 
given  or  continued  to  a  supposed  recipient 
of  it.  It  is  not  necessary  that  the  question 
should  have  been  really  asked  for  that  pur- 
pose if  the  defendant  reasonably  supposed 
that  it  was.  It  is  difiS.cult  to  suppose, 
however,  that  any  person  would  make  an 
application  to  such  a  society  for  any  other 
puipose.  The  defendant  might  have  rea- 
sonably believed  that  the  question  was 
asked  by  Miss  Druce  for  that  purpose.  If 
so,  was  the  Charity  Organisation  Society 
so  situated  that  it  became  right  in  the 
interests  of  society  to  give  the  information  f 
It  appears  to  me  that  it  was ;  and  that, 
therefore,  the  case  comes  within  the  rule 
that  the  occasion  was  privileged.  If  that 
is  so,  the  question  of  malice  in  fact  was 
properly  left  to  the  jury.  I  should  have 
been  very  much  astonished  if  the  jury  had 
found  that  there  was  malice  in  fact,  and 
very  much  inclined  to  set  aside  their  ver- 
dict if  they  had. 

Cotton,  L.  J. — The  principal  question  is, 
whether  the  occasion  was  privileged  t  I 
think  the  occasion  is  privileged  wh^  a 
communication  is  made  in  answer  to  an 
enquiry  whether  or  not  the  person  of  whom 
it  is  made  believes  it  to  be  made  by  a  person 
who  has  some  interest  in  the  matter,  and 
if  he  believes  that  he  is  making  the  com- 
munication in  discharge  of  a  duty,  l^gal, 
moral  or  social.  It  is  no  doubt  an  imper- 
fect obligation,  but  it  is  the  duty  of  every 
one  to  do  that  which  it  is  right  in  the 
interest  of  the  public  should  be  done. 
"  Right ''  is  afi  difficult  a  word  to  define  as 
''duty."  With  that  explanation  I  agree 
with  Lord  Justice  Brett.  I  am  of  opinion 
that  the  case  falls  within  the  rule.  The 
communication  was  privileged,  and  the  only 
question  is,  whether  the  jury  were  right  in 
finding  that  there  was  no  malice  in  fact.  In 
order  to  set  aside  the  verdict  of  a  jury  on 
such  a  question  the  Court  must  be  satisfied 
that  they  could  not  have  reasonably  found 
as  they  did.  I  am  satisfied  that  the  finding 
was  reasonable. 


Solicitor — G.  Johnson,  for  appellant ;  Wontner 
k,  8onB,  for  respondent. 


Vox*,  51.] 
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[IN  THE   COURT   OF  APPEAL.] 
1882.       1  KSBN  V,  THE  HILLWALL  DOCK 

March  15.  /  company.* 

Employer's  Liability  Act  (43  <6  44  Vict. 
c.  42),  88.  4  and  7 — Notice  of  Injury — Re- 
quirement8  of. 

The  plaintiffs  a  workman,  wa8  injured 
by  an  accident  while  in  the  employ  of  the 
defendcmts  ;  he  at  once  told  an  inspector  of 
the  defendants  the  circumstances  of  tfie  ac- 
cident, €md  the  inspector  made  a  wriiten 
report  on  the  accident  to  the  defendants. 
The  solicitor  of  the  plainiiff  wrote  to  the 
defendants  within  a  week  asking  for  com- 
penscUion,  mentioning  that  the  d^endants* 
superintendent  knew  the  particulars,  but 
not  referring  in  terms  to  the  written  report 
made  by  the  inspector;  no  other  notice  was 
given  toithin  six  weeks : — Held,  that  there 
was  no  stifficient  notice  in  writing  to  satisfy 
the  requirements  of  the  Employer*  s  Liability 
Act,  1880. 

Moyle  V,  Jenkins  {Ante,  Q.B.  p.  112) 
apprwed. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. 

The  plaintiff  brought  an  action  in  the 
County  Court,  under  the  Employer's 
Liability  Act,  1880,  to  recover  damages 
for  injuries  received  by  him  while  in  the 
employ  of  the  defendants.  He  was  non- 
suited, on  the  ground  that  no  sufficient 
notice  had  been  given  to  the  defendants 
pursuant  to  the  requirements  of  sections  4 
and  7  of  the  Act  (1). 

♦  Conun  Lord  Coleridge,  C.J. ;  Brett,  L.J.; 
Holker,  L.J. 

(1)  43  &  44  Vict.  0.  42.  s.  4 :  "An  action  for 
the  recovery  under  this  Act  of  compensation 
for  an  injury  shall  not  be  maintainable  unless 
notice  that  injury  has  been  sustained  is  given 
within  six  weeks,  and  the  action  is  commenced 
within  six  months  from  the  occurrence  of  the 
accident  causing  the  injury,  or,  in  case  of  death, 
within  twelve  months  from  the  time  of  death  ; 
provided  always,  that  in  case  of  death  the 
want  of  such  notice  shall  be  no  bar  to  the  main- 
tenanoe  of  such  action  if  the  Judge  shall  be  of 
opinion  tbat  there  was  reasonable  excuse  for 
such  want  of  notice." 

Section  7 :  "  Notice  in  respect  of  an  injury 
under  this  Act  shall  give  the  name  and  address 
of  the  person  injured,  and  shall  state  in  ordinary 
language  the  cause  of  the  injury,  and  the  date 
at  wM^  i^  v^  sustained,  and  shall  be  served 
00  the  employer,  or  if  there  is  more  than  one 


The  accident  by  which  the  plaintiff  was 
injured  occurrod  on  May  31,  when  he  was 
taken  into  an  office  at  the  defendants' 
works,  and  there  gave  information  to  an 
inspector  of  the  defendants,  called  Eeed^ 
who  made  the  following  report  to  Camp- 
bell, one  of  the  defendants'  superinten- 
dents : — 

"MiUwall,  No.  56,  31/5/81.  Memo- 
randum from  Inspector  Beed  to  Campbell. 

"Sir, — George  Keen,  No.  74,  whilst 
lashing  a  copper  ore  shoot  (for  phosphate 
rock)  against  the  side  of  the  steamship 
Ayrshire,  a  prop  which  was  holding  the 
shoot  frame  against  the  ship  gave  way, 
and  he  was  pinned  between  the  shoot  and 
the  ship ;  he  has  been  to  the  hospital. 

"Witness,  shipworker  Green.  No 
Clubs.  Married.  Address,  Khodeswell 
Boad,  limehouse. 

"  Yours  obediently, 

"  B.  Whyberd,  for  Beed." 

On  the  4th  of  June  the  solicitor  acting 
for  the  plaintiff  wrote  the  following  letter 
to  the  defendants'  secretary  : — 

"Sir, — I  am  instructed  by  George 
Keen,  of  136  Bhodeswell  Boad,  lime- 
house,  to  apply  to  you  for  compensation 
for  injury  received  at  your  dock,  parti- 
culars of  which  have  been  already  com- 
municated to  your  superintendent." 

No  other  notice  was  sent  until  after  the 
lapse  of  more  than  six  weeks. 

The  Judge  of  the  County  Court  non- 
suited the  plaintiff,  and  the  Queen's  Bench 
Division  refused  to  grant  a  rule  for  a  new 
trial. 

Leave  was  given  to  appeal. 

The  plaintiff  appealed. 

employer,  upon  one  of  such  employers.  The 
notice  may  be  served  by  delivering  the  same  to 
or  at  the  residence  or  place  of  business  of  the 
person  on  whom  it  is  to  be  served.  The  notice 
may  also  be  served  by  post  by  a  registered 
letter  addressed  to  the  person  on  whom  it  is  to 
be  served  at  his  last  known  place  of  residence  or 
place  of  business.  ...  A  notice  under  this  sec- 
tion shall  not  be  deemed  invalid  by  reason  of 
any  defect  or  inaccuracy  therein,  unless  the 
Judge  who  tries  the  action  arising  from  the  in- 
jury mentioned  in  the  uotice  shall  be  of  opinion 
that  the  defendant  in  the  action  is  prejudiced 
in  his  defence  by  such  defect  or  inaccuracy, 
and  that  the  defect  or  inaocuiaoy  was  for  the 
purpose  of  misleading." 
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Crispe,  for  the  plaintiff. — It  is  admitted 
that  the  notice  must  be  in  writing — MoyU 
V.  Jenkins  (2) — but  in  this  case  a  notice 
in  writing  can  ba  gathered  from  two 
documents,  the  report  and  the  letter  of  the 
plaintiff's  solicitor ;  there  is  no  reason  why 
the  whole  of  the  notice  should  be  con- 
tained in  one  document. 

[Lord  Coleridge,  C.J.  —  There  is  a 
statutory  provision  which  speaks  of  the 
notice.] 

The  only  object  is  that  a  defendant 
should  have  all  the  information  necessary 
to  enable  him  to  defend,  and  in  this  case 
the  defendants  knew  from  the  report  sent 
to  their  inspector  all  the  circumstances  of 
the  case. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  rule  ought  to  be  refused.  I  de- 
sire to  be  considered  as  speaking  only  for 
myself  in  the  reasons  which  I  now  proceed 
to  give.  It  appears  that  the  statute  under 
which  this  question  arises  comes  now  for 
the  first  time  under  the  consideration  of 
the  Court  of  Appeal.  That  statute  is  a 
statute  which  extends  and  alters  the  law, 
and  gives  the  workmen  of  England  a  new 
remedy  against  the  employers  of  England, 
that  is  a  remedy  which  they  would  not  other- 
wise have.  The  statute  limits  the  operation 
of  that  remedy  by  the  terms  of  the  enact- 
ment, and  amongst  those  terms  is  the 
term  that  an  action  for  compensation  can- 
not be  maintained  unless  a  notice  has  been 
given  in  accordance  with  the  provisions 
of  section  4  (1).  I  agree  with  the  decision 
of  the  Queen's  Bench  Division  in  MoyU  v. 
Jenkins  (2)  that  if  section  4  (1)  stood 
alone  it  would  not  have  been  manifest  that 
the  notice  ought,  in  order  to  satisfy  the 
requirements  -of  the  statute,  to  be  in 
writing ;  but  I  also  agree  that  if  section  7 
(1)  is  read  with  section  4  (1)  then  the 
enactment  cannot  be  fairly  fulfilled,  except 
by  a  notice  in  writing ;  the  words  of  sec- 
tion 7  (1)  are  words  apt  to  apply  to  a 
written  document,  and  they  are  not  apt 
words  to  refer  to  a  notice  not  in  writing. 
It  is  then  said  that  a  notice  will  suffice 
which  refers  to  other  documents,  and  that 
a  notice  which  will  satis^'  the  require- 
ments of  the  statute  can  be  constructed 

(2)  A$ite,  Q.B.  112 ;  Law  Bep.  8  Q.B.  D. 
116. 


out  of  several  documents.  Speaking  for 
myself,  I  am  clearly  d  opinion  that  this 
is  not  so ;  and  I  am  of  opinion  that  even 
if  the  letter  from  the  solicitor  which  has 
been  read  had  referred  to  the  document 
or  report  previously  sent  to  the  inspector, 
still  there  would  not  have  been  a  suf- 
ficient compliance  with  the  plain  words  of 
the  statute.  From  my  point  of  view  the 
statute  describes  a  notice  one  and  single, 
delivered  at  one  and  the  same  time,  con- 
taining in  it  at  one  and  the  same  time  ail 
the  incidents  which  the  statute  has  made 
a  condition  precedent  to  the  right  to  main- 
tain an  action.  It  is,  however,  not  neces- 
sary to  decide  this  point,  and  I  believe  the 
other  members  of  the  Court  do  not  agree 
with  my  view.  The  particular  notice 
which  we  have  to  consider  will  not 
suffice,  for  the  letter  of  the  solicitor  on 
which  reliance  is  placed  does  not  in  terms 
refer  to  any  other  document  which  can  be 
said  to  contain  the  particulars  required  by 
the  statute. 

Brett,  L.  J. — I  also  consider  that  in  this 
case  the  condition  precedent,  for  such  I 
hold  it  to  be,  has  not  been  complied  with, 
that  is,  there  has  been  no  notice  in  writing, 
the  whole  of  which  writing  must  be  served 
on  the  employer  whom  it  is  sought  to  sue 
within  six  weeks  from  the  date  of  the  in- 
jury. 

This  notice,  which  must  be  in  writing, 
must  satisfy  the  conditions  mentioned  in 
section  4  (1),  and  it  must  be  served  within 
six  weeks ;  it  must  also  contain  the  par- 
ticulars specified  in  section  7  (1);  but 
then  that  section  enacts  that  a  notice 
shall  not  be  "  deemed  invalid  by  reason  of 
any  defect  or  inaccuracy,''  unless  the  Judge 
shall  be  of  opinion  that  the  defendant  is 
prejudiced  or  that  there  was  an  intention 
to  mislead. 

Now  it  seems  to  me  that  the  effect  of 
these  words  is  that  a  notice  may  avail, 
although  there  may  be  some  defect  in  it — 
if,  for  instance,  it  should  not  name  the  day, 
or  if  the  cause  of  the  ii\jury  be  inaccu- 
rately described — ^in  the  one  case  there 
would  be  a  defect,  in  the  other  there  would 
be  an  inaccuracy  in  the  notice— and  yet 
that  defect  or  that  inaccuracy  oould  be 
supplied,  and  the  notioe  would  not  neoeB- 
sarily  be  invalid.    I  agree  that^  as  a  role, 
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the  notice  should  be  one  notice ;  but  I  am 
not  prepared  at  present  to  say  that  the 
fact  of  its  being  contained  in  two  docu- 
ments would  be  fatal  to  it,  and  that  it 
would  be  more  than  an  inaccuracy  which 
could  be  remedied.  Suppose  that  the  in- 
jured person  were  to  write  a  letter  con- 
taining the  particulars  of  the  injury 
received,  but  omitting  his  name  and  address, 
and  were  then  to  write  a  second  letter  con- 
taining the  name  and  address,  I  am  not 
prepared  now  to  saj  that  the  second  letter 
if  sent  in  time,  and  if  it  referred  to  the 
first  letter,  could  not  be  taken  so  to  incorpo- 
rate the  first  letter  as  to  cure  the  inaccu- 
racy of  the  first  notice,  and  thus  render 
it  a  valid  notice.  If  in  the  present  case 
the  letter  of  the  solicitor  had  referred  in 
terms  to  the  written  report  sent  to  the  in- 
spector, I  should  not,  as  at  present  advised, 
be  prepared  to  say  that  die  reference  in 
the  second  writing  might  not  have  incor- 
porated the  particulars  contained  in  the 
report ;  but  the  letter  of  the  solicitor  has 
here  no  such  reference,  so  that  it  seems  to 
me  that  we  cannot  hold  that  a  notice  in 
writing  has  been  given  on  behalf  of  the 
injured  person  within  the  terms  of  the 
statute,  and  therefore  that  this  rule  must 
be  refused.  I  agree  with  the  dedsioii  in 
Moyle  V.  Jenkins  (2)  that  all  the  circum- 
stances specified  in  section  7  (1)  must  be 
detaUed  in  writing  and  served  on  the 
employer. 

HoLKEB,  L.  J. — I  am  of  the  same  opinion. 
I  should  require  further  consideration 
before  I  oou]4  say  that  a  notice  under  this 
statute  cannot  be  a  good  notice  because  it 
is  contained  on  more  than  one  piece  of 
paper.  I  am  not  prepared  to  say  that  there 
might  not  be  cases  in  which  a  man  injured 
away  £rom  home  might  not  send  an  account 
of  his  injuries  to  a  friend,  which,  when 
sent  in  to  the  employer  with  a  letter 
giving  his  name  and  address,  might  not 
be  held  to  constitute,  when  read  together, 
a  good  notice  within  the  statute. 

Rvle  refused. 


ijclicitors — Noon  &  Clarke,  for  appellant ;  Blurts 
Tebbs  &  Lawford,  for  respondentSi 
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FEAB  V.  CASTLE  Ain>  WIFE. 


Husband  and  Wife — Married  WomeirCa 
Property  Act  Amendment  Act,  1874,  88.  2 
and  5 — Debts  contracted  by  Wife  before 
Marriage — Extent  of  Husbam^s  Liability 
— "  Subsequent  action" 

By  the  Married  Women's  Property  Act 
(1870)  Amendment  Act,  1874  (37  cfc  38 
Vict,  c,  50),  88,  2  and  5,  a  husband  married 
after  the  passing  of  the  statute  is  made 
liaMe  by  action  for  his  urife's  debts  conr 
traded  before  marriage  to  the  extent,  inter 
alia,  of  the  personal  estate  in  possession  of 
the  wife  v)hich  shall  have  vested  in  the 
husband  ;  but  it  is  provided  thcU  **  when 
the  husbcmd  after  a  marriage  pays  any 
debt  of  his  wife,  or  has  a  judgment  bona 
fide  recovered  a^fainst  him  in  an  action, 
....  then  to  Uie  extent  of  such  payment 
or  judgment  the  husband  shall  not  in  amy 
sul>8equent  action  be  liable^' 

The  plaintiff  on  the  7th  of  March,  1881, 
commenced  an  action  against  the  defen- 
dants, who  were  married  in  January,  1881, 
for  a  debt  contracted  by  the  wife  whilst  a 
feme  sole.  At  the  time  of  the  marriage  the 
wife  was  in  possession  of  persorud  estate 
to  the  value  of  50/.,  which  had  vested 
in  the  husbcmd.  On  the  Xith  of  March^ 
1881,  a  similar  action  had  been  brought 
against  the  defendants  by  a  third  party, 
cmd  judgment  signed  on  the  19 th  of  March 
following  for  50Z.,  in  respect  of  the  assets 
already  referred  to,  which  were  subsequently 
seized  by  the  sheriff  and  sold : — Held,  that 
the  plaintiffs  action  was  a  "  subsequent 
action  "  within  the  meaning  of  the  proviso 
aibove  referred  to,  though  commenced  before 
judgment  had  been  obtained  in  the  first 
actio7i. 

This  was  a  Special  Case,  of  which  the 
following  is  the  material  portion. 

The  defendant  Annie  Castle  was  mar- 
ried to  the  defendant  A.  B.  Castle  in 
January,  1881. 

On  the  31st  of  December,  1875,  the 
defendant  Annie  Castle,  then  Annie 
Amey,  by  her  promissory  note,  now  over- 
due, promised  to  pay  to  the  plaintiff  50/. 
and  interest,  and  the  sum  of  55/.  9s,  was, 
at  the  commencement  of  this  action,  due 
to  the  plaintiff  upon  the  same  note.    An 
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action  against  the  defendants  to  reoover 
these  moneys  was  commenced  on  the  7th  of 
March,  1881. 

At  the  commencement  of  the  action  the 
defendant  A.  B.  Castle  was  possessed  of 
certain  furniture  and  a  mare,  of  the  value 
of  50Z.,  formerly  the  property  of  his  wife, 
hut  which  upon  the  marriage  vested  in 
him.  Except  as  aforesaid,  no  personal  es- 
tate had  come  into  his  possession  in  right 
of  his  wife. 

On  the  5th  of  March,  1881,  an  action 
was  brought  against  both  defendants  for 
another  debt  contracted  by  her  before  mar- 
riage, and  judgment  was  signed  on  the 
19th  of  March,  1881,  for  the  sum  of  50/. 
against  the  said  A.  B.  Castle,  in  respect  of 
the  assets  already  refeiTcd  to.  Execution 
issued  and  the  goods  were  seized  by  the 
sheriff  and  sold. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  plaintiff  was  en- 
titled, under  the  provisions  of  the  Married 
Women's  Property  Act  (1870)  Amend- 
ment Act,  1874,  to  judgment  against 
the  defendant  A.  B.  Castle,  jointly  with 
his  wife,  or  otherwise  (1). 

K,  E,  Dighy,  for  the  plaintiff.— The 
question  here  turns  on  the  meaning  to  be 
given  to  the  words  "  subsequent  action  " 
in  the  proviso  to  the  5th  section.  It  is 
contended  that  the  words  "  subsequent 
action  "  mean  subsequent  to  the  judgment 
recovered  in  the  previous  action,  and  the 
intention  of  the  statute  was  only  to  protect 
a  husband  in  the  case  of  an  action  brought 
after  a  judgment  has  been  recovered  in  a 
prior  action.     Here  the  second  action  was 

(1)  By  the  Married  Women's  Property  Act 
(1870)  Amendment  Act,  1874,  it  is  provided 
(sections  I  and  2)  that  a  husband  married  after 
the  passing  of  the  statute  shall  be  liable  in  an 
action  for  the  debts  of  his  wife  contracted  before 
marriage,  to  the  extent  of  the  assets  therein- 
after specified.  By  section  6  :  *'  The  assets  in 
respect  of  and  to  the  extent  of  which  the  hus- 
band shall  in  any  such  action  be  liable  are  "  (inter 
alia)  "  the  value  of  the  personal  estate  in  pos- 
session of  the  wife  which  shall  have  vested  in 
the  husband.  .  .  .  Provided  that  when  the  hus- 
band after  marriage  pays  any  debt  of  his 
wife,  or  has  a  judgment  bona  fide  recovered 
against  him  in  any  such  action  as  is  in  this  ac- 
tion mentioned,  then,  to  the  extent  of  such  pay- 
ment or  judgment,  the  husband  shall  not  in  any 
subsequent  action  be  liable." 
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brought  before  judgment  bad  been  signeid 
in  the  first. 

G.  R,  Poole,  for  the  defendants,  was  not 
called  upon. 

Field,  J. — I  think  that  this  is  aperfectly 
clear  case.  The  wife  contracted  certain  debts 
as  9,  feiiiA  sole;  upon  her  marriage  some 
furniture,  and  a  mare  of  the  value  of  bOL, 
which  were  formerly  hers,  passed  to  her 
husband  the  co-defendant.     On  the  5th  of 
March   last   an    action   was    commenced 
against  both  the  defendants  for  the  debts 
contracted   by  the  wife  before  marriage, 
and  there  being  no  defence  to  such  action, 
judgment  was  shortly  afterwards  signed 
against  the  husband  for  50^.,  the  amount 
of  the  assets  which  had  become  vested  in 
him  upon  his  marriage,  and  which  he  had 
reduced  into  possession.     The  sheriff  then 
came  and  seized  and  sold  the  goods  in  ques- 
tion.    It  is  not  suggested  ih&t  the  action 
was  otherwise  than  a  bona  fide  one ;  yet  it 
is  argued  that  the  husband,  although  be 
has  not  a  farthing  kfb  out  of  his  wife's 
property,  is  still  liable  to  pay  the  plaintiff 
in  this  action,  which  was  commenced  on 
the  7th  of  March.    Now  I  am  of  opinion 
that  the  Legislatare  in  the  proviao  to  sec- 
tion 5  used  language  which  should  be  in- 
terpreted  in  its  ordinary  and  natural  sense. 
The  words  "  subsequent    action  "  mean 
action  that  follows  after  another  action. 
What  action  did  it  follow  \     Why,  the 
action  commenced  on  the  5th  of  March. 
Mr.  Digby  has  contended  that  these  words 
"  subsequent  action  "  must  be  construed  to 
mean  action  brought  after  judgment  in  the 
previous  action;  but  that  does  not  seem 
to  me  to  be  at  all  a  reasonable  interpre- 
tation of  the  stat  ite,  which  was  only  in- 
tended to  make  a  husband  liable  to  the 
extent  of  his  wife's  assets.     Under  these 
circumstances  our  judgment  must  be  for 
the  defendants. 

Cave,  J. — I  am  of  the  same  opinion* 
The  construction  which  Mr.  Digby  has 
sought  to  put  upon  the  proviso  to  section 
5  seems  to  me  to  be  repugnant  to  the  spirit 
of  the  Act,  and  might,  if  allowed  to  pre- 
vail, inflict  great  hardship.  In  cases  where 
this  ground  d  defence  does  not  arise  until 
after  the  second  action  has  been  brought, 
the  proper  course  for  the  defendant  seems 
to  bd  to  plead  it  as  having  arisen  after 
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action  brought,  tinder  the  provisions  of 
Order  XX.  rule  2 ;  and  the  plaintiff  can 
then,  under  rule  3  of  the  same  Order,  de- 
liyer  a  confession  of  such  defence  and  sign 
judgment  for  his  costs  up  to  the  time  of 
pleading  such  defence. 

Judgment /or  defendant. 


Solicitors — Torr&  Co.,  agents  for  Barham  k  Son, 
Bridgewater,  for  plaintiff ;  Prideauz  Sc  Sons, 
agents  for  J.  B.  Poole  &  Son,  Bridgewater,  for 
defendants. 
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Prcietice — Cov/rUer-ckmn  by  the  Plaintiff 
in  Reply  aa  to  Matters  arising  after  Writ, 
and  before  delivery  of  Statement  of  Defence 
and  Counter-dcnm — Judicature  Act,  1873 
(36  <6  37  Vict.  c.  66),  s.  24,  sub^.  3  and  7 
— Orders  XIX.  rule  19,  XX.  rules  1  and  2, 
XXIV.  rules  2  and  3,  XXVII.  rule  1. 

The  plaintiff  brought  an  action  to  re- 
cover arrears  of  rent  of  a  farm  down  to 
Midsumfner,  1881.  The  d^endant  by  his 
counter-daimy  delivered  after  the  2^th  of 
September,  claimed  the  arnount  due  to  him 
on  a  valuation  as  outgoing  tenant.  Hie 
plaintiff  in  reply,  "  by  way  of  set-off  and 
coutUer-claim,**  daimid  the  quarterns  rent 
due^ynthe  29th  of  September,  and  also  a 
sum  paid  by  him  for  tithe  rent-charge  left 
unpaid  by  the  defendant.  On  application 
by  the  defendcmt  to  strike  out  this  reply, — 
Held,  ikat  the  plai/ntiff  was  entitled  to  set 
up  such  counter-claim  in  reply. 

This  was  a  motion  to  rescind  an  order 
of  Williams,  J.,  dismissing  an  application 
to  strike  out  matters  alleged  hy  the  plaintiff 
in  answer  to  a  counter-claim  by  the  defen- 
dant, and  which  was  said  to  be  embarrass- 
ing to  the  fsAv  trial  of  the  action  within 
Order  XXVII.  rule  1.  The  plaintiff 
brought  his  action  against  the  defendant  as 
tenant  of  a  farm  to  recover  rent  (446Z. 
I7s.  3d.)  in  arrear  at  Midsummer,  1881. 
The  writ  was  issued  on  the  26th  of  August, 
and  the  statement  of  claim  was  delivered 
on  the  29th  of  November.  In  the  mean- 
VOL.  61.— Q.B. 


time  (on  the  29th  of  September)  another 
quarter's  rent  had  become  due  to  the 
plaintiff,  and  by  the  determination  of  the 
tenancy  on  that  day  the  defendant  had 
become  entitled  to  an  outgoing  valuation, 
the  amount  of  which  he  claimed  in  his 
statement  of  defence  and  counteivclaim 
(delivered  on  the  22nd  of  December), 
claiming  576^.  8s.  9d.,  if  the  hay,  straw  and 
fodder  on  the  farm  ought  to  be  calculated 
at  *'  market"  price,  and  339/.  3^.  3d.  if  at 
"  fodder  "  or  "  consuming  "  value. 

In  reply  to  this  counter-claim,  the 
plaintiff, ''  by  way  of  set-off  and  counter- 
claim," claimed  1671.  bs.  9d.  for  the  quar- 
ter's rent  which  had  so  become  due  on  the 
29th  of  September,  and  also  95Z.  Is.  Id. 
for  tithe  rent-charge  left  unpaid  by  the 
defendant  on  quitting,  and  necessarily 
paid  by  the  plaintiff,  and  these  were  the 
''  matters  "  which  the  learned  Judge  was 
asked  to  strike  out. 

Denman,  in  support  of  the  appeal,  con- 
tended that  the  plaintiff  had  no  right  to 
counter-claim  at  all,  as  his  proper  course 
was  to  amend  his  writ. 

[Field,  J. — But  here  the  plaintiff  could 
not  amend,  as  the  matter  as  to  which  he 
counter-claims  did  not  arise  till  after  the 
issue  of  the  writ,  and  Order  XX.  rule  1 
(1)  only  applies  to  grounds  of  defence  aris- 
ing after  defence  delivered.1 

The  words  of  Order  XXIV.  rule  2  (2) 

(1)  Order  XX.  rule  1 :  "  Any  ground  of  de- 
fence which  has  arisen  after  action  brought,  but 
before  the  defendant  has  delivered  his  state- 
ment of  defence,  and  before' the  time  limited  for 
his  doing  so  has  expired,  may  be  pleaded  by  the 
defendant  in  his  statement  of  defence.  And  if, 
after  a  statement  of  defence  has  been  delivered, 
any  ground  of  defence  arises  to  any  set-off  or 
counter-claim  alleged  therein  by  the  defendant, 
it  may  be  pleaded  by  the  plaintiff  in  his  reply, 
either  alone  or  together  with  any  other  ground 
of  reply." 

Rule  2 :  "  Where  any  ground  of  defence  arises 
after  the  defendant  has  delivered  a  statement 
of  defence,  or  after  the  time  limited  for  hia 
doing  so  has  expired,  the  defendant  may,  and 
where  any  ground  of  defence  to  any  set-off  or 
counter-cUJm  arises  after  reply,  or  after  the 
time  limited  for  delivering  a  reply  has  expired, 
the  plaintiff  may,  within  eight  days  after  such 
ground  of  defence  has  arisen,  and  by  leave  of 
the  Court  or  a  Judge,  deliver  a  further  defence 
or  further  reply,  as  the  case  may  be,  setting 
forth  the  same." 

(2)  Order  XXIV.  rule  2  :  "No  pleading  sub- 
sequent  to  reply  other  than  a  joinder  of  issue 
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throw  light  on  this  point,  for  were  the 
plaintiff  allowed  to  counter-claim,  the  de- 
fendant would  he  put  to  the  inconvenience 
of  having  to  obtain  leave  to  plead  further, 
and  would  then  have  only  four  days  in 
which  to  deliver  the  pleas — Order  XXIV. 
rule  3  (2).  Counter-claim  by  a  plaintiff  is 
imknown  to  any  Order  or  rule,  and  such  a 
right  must  be  given  in  express  terms,  and 
cannot  arise  by  implication  only. 

It  is  essential  that  there  should  be  some 
limit  to  pleadings  in  order  to  enable  the 
parties  to  know  when  they  will  get  to  trial, 
and  if  the  defendant  would  get  leave  as  of 
course  to  plead  further,  there  is  nothing  to 
prevent  his  counter-claiming  again  if  a 
further  right  of  action  accrues,  and  the 
plaintiff  counter-claiming  again,  and  so  on 
ad  infinitum.  Order  XIX.  rule  19  (3) 
says  expressly  that  all  new  grounds  of 
claim  must  be  pleaded  by  way  of  amend- 
ment. BeddaU  v.  Maidc^nd  (4)  applies 
only  to  counter-claim  by  a  defendant. 

R,  Vaughcm  and  WiUicmis, — All  the 
plaintiff's  claims  and  counter-claims  arise 
in  respect  of  matters  connected  with  the 
relation  between  the  parties  of  landlord 

shall  be  pleaded  without  leave  of  the  Court  or  a 
Judge,  and  then  upon  such  terms  as  the  Ck}urt 
or  Judge  shall  seem  fit." 

Rule  3  :  "  Subject  to  the  last  preceding  rule, 
every  pleading  subsequent  to  reply  shall  be  de- 
livered within  four  days  after  the  delivery  of  the 
previous  pleading,  unless  the  time  shall  be  ex- 
tended by  the  Court  or  a  Judge." 

(3)  Order  XIX.  rule  19:  "No  pleading,  not 
being  a  petition  or  summons,  shall,  except  by 
way  of  amendment,  raise  any  new  ground  of 
claim  or  contain  any  allegation  of  fact  inconsis- 
tent with  the  previous  pleadings  of  the  party 
pleading  the  same." 

Rule  3 :  ''A  defendant  in  an  action  may  set 
off,  or  set  up  by  way  of  counter-claim  against 
the  claims  of  the  plaintiff,  any  right  or  claim, 
whether  such  set-off  or  counter-claim  sound  in 
dmnages  or  not,  and  such  set-off  or  counter- 
claim shall  have  the  same  effect  as  a  statement 
of  claim  in  a  cross  action,  so  as  to  enable  the 
Court  to  pronounce  a  final  judgment  in  the  same 
action,  lK>th  on  the  original  and  on  the  cross 
claim.  But  the  Court  or  a  Judge  may,  on  the 
application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  Court  or  Judge  such  set-off  or 
oounter-clum  cannot  be  conveniently  disposed 
of  in  the  pending  action,  or  ought  not  to  be 
allowed,  r^use  permission  to  the  defendant  to 
a^Edl  himself  thereof." 

(4)  60  Law  J.  Rep.  Chanc.  401 ;  Law  Rep.  17 
Ch.  D.  174, 


and  tenant,  and  he  is  entitled  to  uphold 
his  plea  as  a  set-off  or  as  a  counter-claim. 
Set-off  before  the  Judicature  Act  was  a 
defence,  and  is  so  now,  but  oounter-daim 
IB  the  creature  of  the  Judicature  Act. 
Fry,  J.,  in  BeddaU  v.  Maitland  (4)  says, 
''I  think  that  the  general  spirit  of  ^e 
Judicature  Acts  is  to  prevent  multiplicity 
of  suits,  and  espedally  to  prevent  multipli- 
city of  procedure,  and  to  enable  parties  to 
settle,  so  far  as  may  be,  by  one  hearing  and 
one  judgment  all  the  questions  in  contro- 
versy between  them."  Unless  there  be  a  rule 
inconsistent  with  section  24,  sub-section  7, 
of  the  Judicature  Act,  1873  (5),  that  sec- 
tion stands,  and  under  it  the  Court  is 

(6)  36  &  37  Vict.  c.  66.  s.  24.  sub-s.  3 :  "The 
said  Courts  respectively,  and  every  Judge  there- 
of, shall  also  have  power  to  grant  to  any  defen- 
dant in  respect  of  any  equitable  estate  or  right, 
or  other  matter  of  equity,  and  also  in  respect  of 
any  legal  estate,  right  or  title  claimed  or  asserted 
by  him,  all  such  relief  against  any  plaintiff  or 
petitioner  as  such  defendant  shall  have  properly 
claimed  by  his  pleading,  and  as  the  said  Courts 
respectively,  or  any  Judge  thereof,  might  have 
granted  in  any  suit  instituted  for  that  purpose 
by  the  same  defendant  against  the  same  plaintiff 
or  petitioner,  and  also  all  such  relief  relating  to 
or  connected  with  the  original  subject  of  the 
cause  or  matter,  and  in  Uke  manner  claimed 
against  any  other  person,  whether  already  a  party 
to  the  same  cause  or  matter  or  not,  who  shall 
have  been  duly  served  with  notioe  in  writing  of 
such  claim  pursuant  to  any  rule  of  Court  or  any 
order  of  the  Court,  as  might  properly  have  been 
granted  against  such  person  if  he  had  been 
made  a  defendant  to  a  cause  duly  instituted  by 
the  same  defendant  for  the  like  purpose ;  and 
every  person  served  with  any  such  notioe  shall 
thenceforth  be  deemed  a  party  to  such  cause  or 
matter,  with  the  same  rights  in  respect  of  his 
defence  against  such  claim  as  if  he  had  been 
duly  sued  in  the  ordinary  way  by  such  defen- 
dant." 

Sub-section  7 :  "  The  High  Court  of  Justice 
and  the  Court  of  Appeal  respectively,  in  the  ex- 
ercise of  the  jurisdiction  vested  in  them  by  this 
Act  in  every  cause  or  matter  pending  before 
them  respectively,  shall  have  power  to  grant,  and 
shall  grant,  either  absolutely  or  on  such  reason- 
able terms  and  conditions  as  to  them  shall  seem 
just,  all  such  remedies  whatsoever  as  any  of  the 
parties  thereto  may  appear  to  be  entitled  to  in 
respect  of  any  and  every  legal  or  equitable 
claim  properly  brought  forward  by  them  respec- 
tively in  such  cause  or  matter ;  so  that,  as  far 
as  possible,  all  matters  so  in  controversy  between 
the  said  parties  respectively  may  be  completely 
and  finally  determined,  and  all  multiplicity  of 
legal  proceedings  concerning  any  of  sach  mat- 
tm  avoided^** 
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empowered  to  grant  ''all  such  remedies 
whatsoever  as  any  of  the  parties  may  ap- 
pear to  be  entitled  to  in  respect  of  any  and 
every  legal  or  equitable  claim  properly 
brought  forward  by  them  respectively  in 
such  cause  or  matter."  If,  therefore,  the 
plaintiff  can  properly  bring  the  claim 
before  the  Court,  it  can  give  relief. 

The  words  of  Order  XX.  rules  1  and  2  (1) 
shew  that  a  plaintrflT  can  properly  counter- 
claim in  answer  to  a  counter-claim,  if  the 
ground  thereof  has  arisen  since  the  delivery 
of  the  statement  of  defence ;  therefore,  a 
fortiori^  matters  arising  before  defence  de- 
livered, but  after  writ,  may  be  ground  of 
counter-claim  by  the  plaintiff;  and  EUia  v. 
Munson  (6)  explains  the  words  "  ground 
of  defence  "  as  inclusive  of  counter-claim. 
Again,  the  counter-claim  in  the  statement 
of  defence  is,  according  to  the  authorities, 
a  new  action,  in  which  the  plaintiff  becomes 
defendant  and  the  defendant  plaintiff.  It 
is  therefore  competent  to  the  plaintiff  as 
defendant  to  counter-claim  in  such  fresh 
action — Stooke  v.  Taylor  (7)  and  Winter- 
fidd  V.  Bradnum  (8). 

Denman^  in  reply. — Street  v.  Gover  (9) 
is  a  distinct  authority  that  reply  does  not 
include  counter-claim. 

The  judgment  of  the  Court  was  (on  Feb. 
23)  read  by 

Field,  J. — ^It  will  be  observed  that,  as 
both  the  claims  in  the  plaintiff  *s  counter- 
claim in  this  case  arose  before  the  statement 
of  defence  was  delivered,  they  could  not 
be  pleaded  under  Order  XX.  rule  1  (1), 
although  arising  pending  the  action — that 
is,  after  writ  issued — because  the  right 
thereby  given  so  to  plead  is  limited  in  ex- 
press terms  to  grounds  of  defence  arising 
after  delivery  of  the  statement  of  defence ; 
so  that  unless  the  plaintiff  is  entitled  in 
some  other  way  to  set  up  these  matters  in 
answer  to  the  counter-claim  he  cannot  get 
the  benefit  of  them  in  this  action,  and  the 
defendant  will  be  entitled  to  recover  under 
his  counter-claim  by  way  of  cross  action 

(6)  85  Law  Times,  585. 

(7)  49  Law  J.   Bep.  Q.B.  857 ;  Law  Rep.  5 
Q.B.  O.  569. 

(8)  47  Law  J.  Rep.  Q.B.  270;   Law  Rep.  3 
Q.B.  D.  324. 

(9)  46  Law  J.  Bep.  Q.B.  582 ;  Law  Bep.  2 
Q.B.  D.  498. 


the  balance  of  his  outgoing  valuation,  after 
deducting  the  Midsummer  rent  only  and 
without  regard  to  these  claims ;  so  that  the 
plaintiff,  in  order  to  recover  the  September 
quarter's  rent  and  the  tithes  he  has  had  to 
pay,  must  be  driven  to  a  separate  action. 

It  will  be  observed  also  that  the  plaintifi 
is  placed  in  this  position  by  the  defendant 
having  counter-claimed  matter  subsequent 
to  the  commencement  of  the  action,  which 
he  claimed  the  right  to  do  according  to  the 
decision  of  Mr.  Justice  Fiy  in  BeddcUl  v. 
Maitland  (4),  in  which  that  learned  Judge 
declined  to  follow  the  previous  decision  to 
the  contrary  of  the  Master  of  the  Bolls  in 
The  Original  Hartlepool  Colliery  Company 
V.  Gibb  (10). 

It  is  not,  however,  necessary  for  us  to 
express  any  opinion  as  to  which  of  these 
two  conflicting  decisions  we  should  be  in- 
clined to  follow,  as  the  plaintiff  has  not 
taken  any  objection  to  the  defendant's 
pleadings ;  and  the  only  question,  therefore, 
for  us  to  decide  is,  whether  the  plaintiff  is, 
by  the  exercise  by  the  defendant  of  this 
alleged  right,  to  be  defeated  in  his  action 
by  matter  of  defence  arising  subsequently 
to  the  commencement  of  it  without  the 
opportunity  of  setting  up  any  defence  he 
may  have. 

Now,  pleas  of  matters  properly  plead- 
able, although  arising  since  the  commence- 
ment of  the  suit,  were,  before  the  Judicature 
Acts,  admissible  if  pleaded  plus  darrein 
continuancey  and  that  right  is  intended  to 
be  preserved  by  Order  XX.  rule'  1(1);  but 
the  right  of  a  defendant  to  set  up  matter 
in  answer,  although  not  admissible  under 
a  plea  of  set-off,  was  first  given  to  a  defen- 
dant by  the  Judicature  Act  of  1873,  which 
by  section  24,  sub-section  3  (5)  gave  power 
to  the  Court  to  grant  to  any  defendant 
that  relief  if  he  shall  have  properly  claimed 
it  by  his  pleading,  and  effect  has  been  given 
to  this  section  by  Order  XIX.  rule  3  (3), 
by  which  a  defendant  may  set  off  or  set  up 
by  way  of  counter-claim  anything  (that  is, 
whether  liquidated  or  unliquidated)  which 
would  have  furnished  him  with  a  cause  of 
action  or  suit  against  the  plaintiff.  But, 
as  was  clearly  pointed  out  by  counsel  for 
the  defendant,  a  counter-claim  by  a  plaintiff 
in  answer  to  a  defendant's  counter-claim  is 

(10)  46  Law  J.  Bep.  Chanc.  311 ;  Law  Bep. 
6  Cb.  D.  713. 
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not  mentioned  or  refen*ed  to  in  terms  either 
in  the  Judicature  Act  or  in  Order  XX. 
rule  1  (1),  or  any  other  Order  framed  under 
them. 

IS,  indeed,  any  ground  of  defence  to  a 
set-off  or  counter-claim  has  aiisen  since 
the  statement  of  defence,  that  is,  as  we  have 
hereinbefore  observed,  provided  for  by  Order 
XX.  rule  1(1);  but  the  construction  which 
is  put  by  Mr.  Justice  Fry  upon  this  rule, 
and  in  which  construction  we  concur,  is 
that  the  rule  is  limited  to  defence,  and  does 
not  extend  to  any  relief  which  may  be  set 
up  by  way  of  counter-claim. 

It  may  be  that  any  matter  rightly  plead- 
able as  set  off  might  be  considered  to  come 
within  this  rule ;  but,  as  we  have  already 
pointed  out,  the  matter  relied  upon  by  the 
plaintiff  in  answer  to  the  counter-claim 
having  occurred  since  action  brought,  and 
before  statement  of  defence  delivered,  the 
plaintiff  can  neither  amend  his  statement  of 
claim  nor  plead  it  plus  darrein  cont%niui7icef 
.  and  mustsubmit  to  a  judgment  in  the  action, 
even  if  upon  the  actual  facts  of  the  case 
the  defendant  may  have  no  right  to  any 
sum  of  money  from  him,  but  may,  on  the 
contrary,  under  the  new  state  of  things 
which  came  into  existence  on  the  29th  of 
September,  be  actually  indebted  to  him. 

On  the  part  of  the  defendant  the  conten- 
tion, however,  was  carried  a  step  further, 
for  it  was  ui^ged  that  not  only  is  there  no 
expi'ess  mention  of  a  oounter-daim  by  a 
plaintiff  to  a  defendant's  counter-claim  in 
the  Acts  or  Orders,  but  that  a  third  party 
brought  in  by  way  of  counter-claim  by  the 
defendant  is  in  the  same  position  as  a 
plaintiff  in  being  obliged  to  answer  the 
counter-claim,  and  that  in  Street  v.  Gover 
(9)  it  was  held  that  such  a  third  party 
could  not  set  up  a  counter-claim  in  answer. 

Whether  in  that  case  somewhat  too 
narrow  a  construction  was  not  put  upon 
the  Judicature  Act  and  its  Orders  and  rules 
may  be  open  to  question,  and  the  late  Lord 
Justice  Lush  appears  to  have  entertained 
considerable  doubt,  but  the  decision  pro- 
ceeded upon  the  construction  of  the  8th 
rule  of  Order  XXII.,  in  which  provision 
is  actu  tlly  made  for  the  third  party's  con- 
duct in  such  a  case,  but  that  provision  is 
in  language  limited  to  ^*  reply,''  that  being 
the  only  word  used  in  the  rules. 

Bat  in  the  present  case  no  such  fetter  ties 


our  hands,  for  if  there  be  no  rule  or  Order, 
either  in  terms  or  by  necessary  implication, 
prohibiting  the  bringing  forward  of  the 
matter  alleged  by  way  of  counter-claim, 
and  the  right  to  raise  it  is  given  to  the  party 
pleading  by  the  Judicature  Act,  it  will  be 
impossible  for  us  to  hold  that  the  plaintiff 
is  not  entitled  on  setting  up  such  matter  to 
claim  relief  within  section  24,  sub-section  3 
(5),  and  if  relief  can  be  given  upon  it,  the 
pleading  cannot  be  held  to  be  embarrass- 
ing within  the  meaning  of  rule  1  of  Order 
XXVII.  (11). 

In  order  to  see  how  this  is  we  must  look 
to  the  Judicature  Acts.  Now  the  language 
of  sub-section  3,  section  24  of  the  Act  of 
1873  (5)  is  as  large  as  it  possibly  can  be  in 
giving  the  defendant  a  right  to  counter- 
claim, and  sub-section  7  of  the  same  section 
most  explicitly  compels  the  Court  to  grant 
all  such  remedies  as  **  any  "  of  the  parties 
to  a  suit  may  appear  to  be  entitled  to  in 
respect  of  any  claim  properly  brought  for- 
ward, "  so  that  as  far  as  possible  all  matters 
in  controversy  between  the  parties  may  be 
completely  and  finally  determined,  and  all 
multiplicity  of  legal  proceedings  concern- 
ing any  of  such  matters  may  be  avoided." 

Looking  to  this  moHt  beneficial  provision, 
how  is  it  possible  to  say  that  a  matter  upon 
which,  if  well  pleaded,  the  plaintiff  is 
clearly  entitled  to  relief  as  against  the  de- 
fendant's counter-claim  is  not  within  the 
very  words,  and  still  more  within  the  spii'it 
of  this  large  enactment,  or  to  hold  that 
such  a  matter  is  not  properly  brought 
forward  at  the  only  stage  and  in  the  only 
manner  in  which  it  can  be  raised  1  If  it 
had  arisen  before  action  the  plaintiff  might 
have  been  properly  told  to  amend  his 
statement  of  claim.  If  it  had  arisen  since 
the  statement  of  defence,  and  bad  been  a 
ground  of  "defence,"  it  might  have  been 
pleaded  plus  darrein  continuance^  but,  as 
the  matter  stands,  he  must  lose  the  whole 

(11)  Order  XXVU.  rule  1 :  "The  Court  or  a 
Judge  may  at  any  stage  of  the  proceedings 
allow  either  party  to  alter  his  statement  of  clami 
or  defence  or  reply,  or  may  order  to  be  struck  out 
or  amended  any  matter  in  such  statements  re- 
spectively which  may  be  scandalous,  or  which 
may  tend  to  prejudice,  embarrass  or  delay  the 
fair  trial  of  the  action,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  pur- 
pose of  determining  the  real  questions  or  ques- 
tion in  controversy  between  the  partiesJ* 
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benefit  of  it  in  this  action  if  his  pleading 
be  struck  out.  And  it  is  not  owing  to  any 
fault  of  his  own  that  he  is  placed  in  this 
position,  but  in  consequence  of  the  defen- 
dant having  counter-claimed  as  he  has 
done. 

Further,  it  is  not  perhaps  altogether 
clear  that  the  right  to  plead  as  the  plain- 
tiff has  done  is  not  within  a  fair  construc- 
tion of  Order  XIX.  rule  3  (3),  by  which 
alone  the  defendant  has  acquired  the  right 
he  has  exercised,  for  by  that  rule  the 
counter-claim  is  to  have  effect  as  a  state- 
ment of  claim  in  a  cross  action  (placing,  as 
was  held  in  Stooke  v.  Taylor  (7)  and  Win- 
terfield  v.  Bradnum  (8^,  a  defendant  in  the 
position  of  a  plaintiff) ;  and,  inasmuch  as 
the  rule  proceeds  to  say  that  the  Court  is 
to  be  enabled  to  pronounce  a  final  judg- 
ment in  the  same  action  upon  the  counter- 
claim, as  well  as  upon  the  original  claim, 
it  would  seem  somewhat  strange  justice  to 
hold  that  the  judgment  so  to  be  pronounced 
is  to  proceed  solely  upon  the  allegations  in 
the  counter-claim,  without  taking  into  ac- 
count the  cross  rights  of  the  plaintiff 
arising  out  of  the  very  same  contract,  and 
at  the  very  same  moment  of  time  upon 
and  at  which  the  defendant's  claims  have 
had  their  foundation.  There  is  another 
way  of  looking  at  it  pointed  out  by  counsel 
for  the  plaintiff.  The  defendant's  counter- 
claim in  the  present  case,  overtopping  as  it 
does  the  amount  of  the  plaintiff^s  claim,  is 
in  substance  a  cross  action  in  which  the 
defendant  is  the  plaintiff,  and  there  is  no 
great  violence  in  construction  in  holding 
that  the  plaintiff,  for  the  purpose  of  liti- 
gating the  oounter-claim,  is  in  substance  a 
defendant,  and  so  well  within  rule  3 
justifying  a  counter-claim. 

At  all  events  we  have  come  to  the  oon- 
cluflion  that  the  order  of  Mr.  Justice 
Williams  was  well  made,  and  must  be 
aflirmed  with  the  usual  consequent  costs. 

Appeal  diamUaed  loith  costs. 


Solicitors  — Duncan,  Warren  k  Gardner,  agents 
for  Hallett,  Crery  8c  Farley,  Ashford,  for 
plaintiif ;  A.  R.  Steele,  agent  for  J.  Minter, 
Folkestone,  for  defendant. 
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March  14. 


In  the  matter  o/an  arbitration 
between  B.  w.  pullen  and 

THE  CORPORATION  OF  LIVER- 
POOL. 


La/nds  Clauses  Consolidation  Act  (8  Vict, 
c,  18),  ss,  23  and  31 — Construction — Ar- 
bitration— Award —  Umpire, 

The  three  months  allowed  by  the  23rd 
section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  for  an  umpire  to  make  his 
award,  is  to  be  calculated  from  the  date  of 
his  appointment,  and  not  from  the  time 
when  the  awarding  power  of  the  arbitrators 
came  to  an  end. 

This  was  a  rule  calling  upon  the  de- 
fendants to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  directing 
them  to  issue  their  warrant  under  their 
common  seal  to  the  Sheriff  of  Lancashire, 
requiring  him  to  summon  a  jury  to  en- 
quire  of  and  assess  the  amount  of  compen- 
sation to  be  paid  by  them  to  Richard  W. 
PuUen,  for  the  purchase  by  them  of  his 
interest  in  certain  tenements  and  heredi- 
taments, required  for  the  execution  of  cer- 
tain works  authorised  by  the  Jjocal  Qovern- 
ment  Boards  Provisional  Order  Compen- 
sation Act,  1878,  and  the  several  Acts  of 
Parliament  incorporated  therewith. 
'  By  the  above  Act  and  the  Lands  Clauses 
Consolidation  Acts,  1845,  1860  and  1869, 
incorporated  therewith,  the  corporation  of 
Liverpool  were  empowered  to  take  for 
certain  purposes  certain  lands  and  build- 
ings belonging  to  Mr.  Pullen. 

On  the  22nd  of  April,  1881,  the  usual 
notice  to  treat  was  served  on  Mr.  Pullen, 
on  behalf  of  the  corporation. 

On  the  17th  of  May,  1881  (no  agree- 
ment having  been  come  to  as  to  the  sum 
of  money  to  be  paid  for  the  purchase  of 
the  premises),  Mr.  Pullen  gave  notice  of 
his  claim,  and  of  his  desire  to  have  the 
question  of  compensation  settled  by  arbi- 
tration. On  the  16th  of  August,  1881, 
Mr.  Pullen  appointed  Mr.  J.  G.  Martin, 
of  Liverpool,  estate  agent,  as  his  arbitrator. 

On  the  29th  of  August,  1881,  the  cor- 
poration appointed  ]M&.  W.  H.  Weight- 
man,  architect,  as  their  arbitrator,  and 
gave  notice  thereof  to  Mr.  Pullen.  The 
arbitrators  were  unable  to  agree  upon  an 
umpire.    The  statutory  twenty-one  days 
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allowed  to  the  said  arbitrators  for  making 
their  award  expired  on  the  19th  of 
September,  1881,  and  no  award  was  made 
by  them,  nor  did  they  extend  their  time. 
The  arbitrators  failing  to  agree  upon  an 
umpire,  application  was  made  by  the  Cor- 
poration of  Liverpool  to  the  city  police 
Magistrate  for  the  appointment  of  an 
umpire,  pursuant  to  the  provisions  con- 
tained in  the  Lands  Clauses  Act,  1845. 
On  the  3rd  of  October,  1881,  the  Magis- 
trate made  an  order,  appointing  Sir  Henry 
Hunt  to  be  umpire  in  the  arbitration. 
On  the  29th  of  November,  1881,  the 
umpire  sat  and  heard  the  matter  referred 
to  him,  and  reserved  his  decision.  On 
the  20th  of  December,  1881,  the  umpire 
made  his  award,  which  was  published  on 
the  following  day. 

Under  these  circumstances  Mr.  Pullen 
contended  that  the  umpire's  award  was 
invalid,  not  having  been  made  within  the 
three  months  limited  for  the  making 
thereof;  accordingly  he  served  a  notice  on 
the  20th  of  January,  1882,  requiring  the 
corporation  within  seven  days  to  issue  their 
warrant  to  the  sheriff  directing  him  to 
sunmion  a  jury  (1).     The  corporation  not 

(1)  By  the  Lands  Clauses  Consolidation  Act, 
1846  (8  Vict.  c.  18),  8.  23,  it  Is  provided  that  «  if 
when  the  matter  shall  have  been  referred  to 
arbitration,  the  arbitrators  or  their  umpire  shall 
for  three  months  have  failed  to  make  their  or 
his  award,  or  if  no  final  award  shall  be  made,  the 
question  of  such  compensation  shall  be  settled 
by  the  verdict  of  a  jury  as  hereinafter  provided." 
Section  25  provides  for  the  appointment  of  the 
arbitrator  by  each  party.  By  section  27,  the 
'*  arbitrators  shall,  before  they  enter  upon  the 
matters  referred  to  them,  nominate  and  appoint, 
by  writing  under  their  hands,  an  umpire  to  de- 
cide on  any  such  matters  on  which  they  shall 
differ,  or  which  shall  be  referred  to  him,  under  the 
provisions  of  this  or  the  Special  Act."  By  sec- 
tion 28,  if  *<  the  said  arbitrators  refuse,  or  shall 
for  seven  days  after  request  of  either  party  to 
such  arbitration  neglect  to  appoint  an  umpire,  the 
Board  of  Trade  in  any  case  in  which  a  railway 
company  shall  be  one  party  to  the  arbitration, 
and  two  justices  in  any  other  case,  shall,  on  the 
application  of  either  party  to  such  arbitration 
appoint  an  umpire,  and  the  decision  of  such 
umpire  on  the  matters  on  which  the  arbitrators 
shall  differ,  or  which  shall  be  referred  to  him, 
under  this  or  the  Special  Act,  shall  be  final." 
Section  81 :  <*  If  where  more  than  one  arbitrator 
shall  have  been  appointed,  and  where  neither 
of  them  shall  refuse  or  neglect  to  act  as 
aforesaid,  such  arbitrators  sh^l  fail  to  make 
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having  regarded  the  said  notice,  Mr. 
Pullen  obtained  the  above  rule  nisi  on  the 
30th  of  January,  1882,  against  which — 

Churles  Bussellf  Q.C.,  and  E.  S.  Wright, 
shewed  cause. — The  objection  taken  to  this 
award  is  not  well-founded.  The  question 
here  turns  on  the  construction  to  be  placed 
on  sections  23  and  31  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  it  is  con- 
tended that  the  three  months  given  to  an 
umpire  within  which  to  make  his  award 
began  to  run  from  the  date  of  his  appoint- 
ment, the  3rd  of  October,  by  the  Justices ; 
that  being  so,  the  award  was  made  within 
the  prescribed  period  of  three  months. 
The  contention  on  the  other  side  will  be 
that  the  thi'ee  months  given  to  the  umpire 
began  to  run  from  the  19th  of  September, 
which  was  the  time  when  the  awarding 
power  of  the  arbitrators  came  to  an  end, 
under  8  Yict.  c.  18.  s.  31,  and  that  con- 
sequently the  statutory  period  has  been 
exceeded  by  one  day.  It  is  difficult,  how- 
ever, to  understand  how  the  umpire  could 
have  "  failed "  to  make  his  award  for 
three  months,  seeing  that  he  was  not  in  a 
position  to  act  untU  the  3rd  of  October. 
The  authorities,  moreover,  are  in  favour  of 
the  corporation.  In  Skerratt  v.  The  North 
Staffordshire  Railway  Company  (2),  Lord 
Cottenham,  L.C.,  held  that  the  three 
months  began  to  run  from  the  time  when 
the  duty  of  the  umpire  devolved  upon  him, 
and  pointed  out  the  absurd  consequences 
which  would  result  from  adopting  such  a 
construction  as  is  contended  for  here.  The 
decision  in  Skerratt's  Case  (2)  was  followed 
and  approved  of  in  The  East  and  West 
India  Docks  Company  v.  Bradshaw  (3), 
which  was  decided  the  same  year.     Lastly, 

their  award  within  twenty-one  days  after  the 
day  on  which  the  last  of  such  arbitrators  shall 
have  been  appointed,  or  within  such  extended 
time  (if  any)  as  shall  have  been  appointed  for 
that  purpose  by  both  such  arbitrators  under 
their  hands,  the  matters  referred  to  them  shall 
be  determined  by  the  umpire  to  be  appointed 
as  aforesaid."  By  section  39  :  "In  every  case  in 
which  any  such  question  of  disputed  compen- 
sation shall  be  required  to  be  determined  by 
the  verdict  of  a  jury,  the  promoters  of  the 
undertaking  shall  issue  their  warrant  to  the 
sheriff,  requiring  him  to  summon  a  jury  for  that 
purpose,"  &c. 

(2)  2  Ph.  475 ;  17  Law  J.  Bep.  Ghanc  161. 

(3)  12  Q.B.  Rep.  562;  17  Law  J.  Bep.  Q.B.  862. 
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eyen  if  the  Court  were  of  opinion  that  the 
three  months  had  heen  exceeded,  it  has 
still  power  to  enlarge  the  time  under  the 
Common  Law  Procedure  Act,  1854,  s.  15, 
and  to  make  this  award  binding. 

K&ndm  Digby  supported  the  rule. — It 
is  contended  that  the  umpire  has  for  three 
months  ''  failed  "  to  make  his  award  within 
the  meaning  of  section  23,  and  if  that  be 
so  the  applicant  has  a  right  to  have  the 
amount  of  compensation  payable  to  him 
fixed  by  a  jury.    The  three  months  began 
to  run  from  the  19th  of  September,  the 
day  on  which  the  awarding  power  of  the 
arbitrators  ceased  to  exist ;  it  was  not  there- 
fore competent  for  the  umpire  to  make  an 
award  on  the  20th  of  December.      The 
appointment  of  the  umpire,  though  actually 
made  on  the  3rd  of  October,  relates  back 
to  the  time  when  the  arbitrators  ceased  to 
have   any  awarding  power.      The  cases 
cited  are  not  in  point,  and  leave  the  ques- 
tion raised  here    quite    untouched.      In 
SherratCa  Case  (2)  it  was  no  doubt  held 
that  the  time  began  to  run  from  the  period 
when  the  duty  devolved  on  the  umpire ; 
the  question  here  is,  when  did  that  duty 
devolve  1    All  that  Bradahaw's  Case  (3) 
decided  was  that  the  umpire  may  be  ap- 
pointed more  than  twenty-one  days  after 
the  appointment  of  the  last  arbitrator.    In 
Holdaworth  v.  Wilson  (4),  Erie,  C. J.,  in  de- 
livering the  judgment  of  the  Exchequer 
Chamber,  explains  the  grounds  on  which 
Bradshaw^s  Case  (3)  had  been  decided,  the 
soundness  of  which  had  been  doubted  in 
the  Court  below.     See  also  Harding  v. 
WatU  (5). 

As  regards  the  question  of  extension  of 
time  by  this  Court,  it  is  submitted  that 
the  Court  has  no  such  power  in  cases  under 
the  Lands  Clauses  Consolidation  Act,  1845. 
In  Rhodes  v.  Th>e  Airedale  Drainage  Com- 
missioners  (6)  it  was  no  doubt  held  that 
an  arbitrator  appointed  to  ascertain  the 
amount  of  compensation  payable  under  the 
lands  Clauses  Consolidation  Act,  1845, 
had  power  to  state  a  Special  Case  under 
17  dc  18  Yict.  a  125.  s.  5,  but  the  decision 
in  that  case  does  not  apply  to  an  extension 
of  time. 

(4)  4  B.  &  S.  1 ;  32  Law  J.  Bep.  Q.B.  289. 

(5)  16  Bast,  666. 

(6)  46  Law  J.  Bep.  G.P.  861 ;  Law  Bep.  1 
OP.  P.  402t 


of  Liverpool, 

HuDDLESTON,  B. — This  is  an  applica- 
tion for  a  niandaTnus  directed  to  the  E&eriff 
requiring  him  to  summon  a  jury  for  the 
purpose  of  assessing  the  amount  of  com- 
pensation to  be  paid  to  the  claimant,  under 
the  provisions  of  the  Lands  Clauses  Con- 
solidation Acts.  The  material  dates  to  be 
borne  in  mind  in  determining  the  question 
now  raised  before  us  are  as  follows : — The 
usual  notice  to  treat  was  given  on  the 
22nd  of  April,  1881.  On  the  17th  of  May, 
1881,  the  claimant  signified  his  desire 
to  have  the  compensation  settled  by  arbi- 
tration, under  the  provisions  of  section  23 
of  the  Lands  Clauses  Consolidation  Act. 
On  the  16th  of  August,  1881,  Mr.  Martin 
was  appointed  as  the  claimant's  arbitrator ; 
and  on  the  29th  of  August  Mr.  Weightman 
was  appointed  the  arbitrator  for  the  corpo* 
ration,  so  that  the  twenty-one  days  men- 
tioned in  section  31  wouJd  begin  to  run 
from  that  day.  The  arbitrators  having 
made  no  award,  and  appointed  no  umpire, 
an  application  was  on  the  3rd  of  October 
made,  under  the  provisions  of  the  28th 
section,  to  the  magistrate  to  appoint  an 
umpire,  and,  on  that  day,  Sir  H.  Hunt  was 
appointed  umpire.  The  umpire's  award 
was  made  on  the  20th  of  December,  and 
published  the  following  day.  The  ques- 
tion which  we  have  to  decide  is,  whether  the 
three  months  commenced  to  run  when  the 
duty  devolved  upon  the  arbitrators  to  make 
an  award,  or  from  the  time  when  the 
umpire  was  appointed. 

The  whole  question  turns  on  the  con- 
struction to  be  placed  upon  the  231^1  and 
31st  sections  of  the  Act  to  which  I  have 
already  referred.  The  23rd  section  pro- 
vides that,  if  when  a  matter  has  been 
referred  to  arbitration,  **  the  arbitrators  or 
their  umpire  shall  for  three  months  have 
failed  to  make  their  or  hia  award,  or  if  no 
final  award  shall  be  made,''  then  the  ques- 
tion of  compensation  is  to  be  determined 
by  a  jury. 

The  3l8t  section  provides  that,  when 
the  arbitrators  who  have  been  appointed 
''  fail  to  make  their  award  within  twenty- 
one  days"  after  the  appointment  of  the 
last  of  the  arbitrators,  or  "  within  such 
extended  time  as  shall  have  been  appointed 
for  that  purpose  by  both  arbitrators,''  then 
an  umpire  is  to  be  appointed  aa  provided 
by  the  23rd  section*    In  the  present  case 
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the  twenty-one  days  from  the  appointment 
of  the  last  arbitrator  would  expire  on  the 
19tb  of  September,  1881,  and  Mr.  Digby 
has  contended  that,  upon  the  true  con- 
struction of  these  two  sections,  the  appoint- 
ment of  the  umpire  would  relate  back  to  that 
time,  in  which  case  just  over  three  months 
elapsed  before  the  making  of  the  award. 
The  applicant,  therefoi*e,  declines  to  recog- 
nise the  award,  and  the  present  application 
is  to  compel  the  sheriff  to  take  the  neces- 
sary steps  to  have  the  amount  of  compen- 
sation determined  by  a  jury. 

But,  as  I  read  these  sections,  the  time 
which  the  umpire  has  commences  from  the 
date  of  his  appointment,  and  not  from  the 
time  when  the  arbitrators'  awarding  power 
comes  to  an  end.  The  umpire  in  this  case 
was  appointed  under  the  provisions  of  the 
28th  section,  just  as  in  the  case  of  Skerratt 
V.  The  North  Staffordshire  Railway  Com- 
pany (2).  In  that  case  Lord  Cottenham, 
dealing  with  the  23rd  section,  says,  **  Bed- 
dendo  singula  aimjulis,  according  to  the 
ordinary  rules  of  construction  we  have  two 
parties  making  an  award;  provision  is 
made  for  one  and  the  other,  and  the  arbi- 
trators may  have  failed,  or  the  umpire 
may  have  failed.  It  applies  to  both  in  the 
abandonment  of  their  duty,  and  the  neglect 
of  doing  that  which  they  ought  to  do 
within  three  months ;  and  then  the  event 
occurs  in  which  they  are  to  call  in  the 
assistance  of  a  jury.  How  can  you  possibly 
construe  this  to  mean  that  the  arbitrators 
themselves,  and  they  alone,  may  create  the 
delay  and  prevent  the  award  being  made  1 
How  can  you  construe  that  as  meaning  that 
the  umpire  shall,  within  the  three  months, 
make  his  award  ?  I  confess  I  do  not  see 
how,  by  any  possible  use  of  the  language 
found  in  this  clause,  such  a  construction 
can  be  put  upon  it.  I  therefore  read  it 
thus :  That  the  arbitrators  may  have  twenty- 
one  days  in  tbe  first  instance ;  they  may 
enlarge  it  for  themselves  to  the  expiration 
of  the  three  months ;  they  have  no  longer 
time  allowed  for  themselves  to  do  that; 
but  whenever  it  happens,  either  at  the  ex- 
piration of  twenty-one  days  or  the  expira- 
tion of  the  enlarged  time,  that  the  duty  of 
the  umpire  commences,  then  the  umpire 
has  three  months  to  perform  his  duty." 

Now  I  read  the  23rd  section  in  exactly 
the  same  way  as  Lord  Cottenham  did. 


The  arbitrators  have  twenty-one  days,  or 
three  months,  if  they  choose  to  enlarge  the 
time,  dating  from  their  appointment.  So 
also  with  regard  to  the  umpire;  if  the 
arbitrators  fail  to  appoint  an  umpire,  and 
the  latter  is  appointed  by  the  Board  of 
Trade  or  by  Justices,  then  the  duty  of  the 
umpire  commences  from  the  actual  date  of 
his  appointment.  This  constmction  is  like- 
wise supported  by  the  judgment  of  the 
Court  in  Bradshaw^a  Case  (3) :  "  We  find 
it,"  says  Lord  Denman,  'decided  in  £x 
pa/rte  Skerratt  v.  The  North  Staffordshire 
Bailway  Company  (2),  that  the  three 
months  for  the  umpire  commences  from 
the  duty  devolving  upon  him.  In  this  de- 
cision we  fully  concur,  and  as  this  award 
of  the  umpire  was  made  within  three 
months  from  the  duty  devolving  upon  him, 
and  indeed  within  three  months  from  his 
appointment,  it  is  not  too  late."  That  is 
a  decision  binding  upon  us,  and  one  in 
which  I  quite  concur ;  it  was,  moreover, 
expressly  approved  of  by  Chief  Justice 
Erie  in  delivering  the  judgment  of  himself 
and  five  other  Judges  in  Holdsnocrth  v. 
Wilson  (4),  though  the  exact  point  did  not 
arise  there.  It  is,  therefore,  to  my  mind, 
clear  that  the  three  months  commenced 
from  the  time  of  the  duty  devolving  npon 
the  umpire— namely,  the  3rd  of  October; 
that  being  so,  the  award  was  made  in  due 
time.  This  rule  consequently  must  be  dis- 
charged, and  with  costs. 

I  am  inclined  to  think  that  the  Court 
would,  if  necessaiy,  have  had  the  power — 
a  power  which  would  have  been  most  rea- 
sonably exercised  in  the  present  case — to 
extend  the  umpire's  time;  but  it  is  not 
necessary  to  consider  this  further,  every- 
thing, in  my  judgment,  having  been  duly 
done  by  him  and  in  proper  time. 

BowEN,  J. — I  am  of  the  same  opinion. 
The  exact  point  was  not  raised  either  in 
SkerraU^s  (2)  or  in  Bradshaw's  Case  (3), 
but  the  judgments  are  important,  and  shew 
that  the  view  which  the  Judges  took  of 
the  matter  is  inconsistent  with  Mr.  Digby's 
contention.  Their  view  is,  in  my  judg- 
ment, the  only  intelligible  one  that  oould 
be  taken.  It  is  difficult  to  understand 
how  the  umpire  could  be  said  to  have 
"failed"  for  three  months  to  make  his 
award,  when  he.  has  not  had  the  oppor- 
tunity of  doing  so.    Failure  means  n^leet 
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of  some  opportomtj.  I  therefore  come  to 
the  conclusion  that  the  three  months  which 
the  umpire  had  within  which  to  make  his 
award  commenced  to  ran  from  the  Srd  of 
OctoheTy  when  he  was  aotoallj  appointed, 
and  that  the  objection  taken  against  this 
award  is  not  weU-foonded. 

Euk  discharged  toith  eosU. 

Solidton— Patenon,  Snow  &  Bloxam,  agents 
for  Brook  &  Morris,  Warrington,  for  appli- 
cant; F.  Venn  &  Co.,  agents  for  J.  Rayner, 
Tbwn  Clerk,  Liverpool,  for  the  corporation. 
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Win — ConMtnf^ion — Dewse  to  one  for 
Lifsj  cmd  then  to  his  "Issue  cmd  their 
Heirs:* 

A  testator  devised  land  to  his  eldest  son 
L.forUfe^  "a/nd  after  his  decease  to  his 
lawful  issue  and  their  heirs  for  ever  if 
any";  if  L.  should  die  without  leaving 
wny  Miiren  bom  in  wedlock,  he  gave  the 
land  to  his  son  E»  and  his  heirs  for  ever : 
— ^Held,  that  Z.  took  only  an  estate  for  life, 
emd  not  an  estate  tail 

Thia  was  a  demurrer  to  a  statement  of 
defence. 

The  pleadings  were,  in  suhetance,  as 
follows : — 

Statement  of  claim. 

1.  On  the  30th  of  October,  1834,  Lewis 
Thomas,  hereinafter  called  the  testator, 
being  then  seised  in  fee-simple  of  certain 
lands  with  a  farmhouse  and  other  build- 
ings thereon,  situated  in  the  parish  of  Lan- 
mass,  in  the  county  of  Glunorgan,  duly 
made  his  last  will,  which,  so  far  as  is 
material,  was  in  the  words  following : 

*'  I  give,  devise  and  bequeath  to  my 
eldest  son  Lewis  all  my  freehold  property 
whatsoever  and  wheresoever  situate  during 
his  natural  life,  and  after  his  decease  to  his 
lawful  issue  and  their  heirs  for  ever  (if  any) ; 
if  he  should  die  without  leaving  any 
children  bom  in  wedlock,  I  give  the  said 
freehold  property  to  my  son  Evan  and  his 
heirs  for  ever— charging  the  same  with  the 
Vol.  61.— <l.B. 


0/ Liverpool, 

maintenance  of  his  mother  if  she  should 
be  then  living.  I  give  to  my  beloved  wife 
7s,  a  week,  to  be  paid  her  by  my  executors 
hereinafter  named  during  her  life.  I  give 
to  my  said  son  Evan  and  my  two 
daughters  10/.  a  piece,  to  be  paid  them  in 
twelve  months  after  my  decease.  I  also 
give  to  the  poor  of  thiis  parish  a  Welsh 
bushel  of  wheat  and  the  same  quantity  of 
barley  in  a  month  after  my  deaUi.  I  give 
all  the  rest,  residue  and  remainder  of  my 
personal  estate  that  I  may  die  possessed  of, 
or  be  in  any  way  entitled  to,  to  my  said 
son  Lewis  and  my  other  son  William,  to 
be  equally  divided  among  them,  share  and 
share  alike;  and  I  nominate  and  appoint 
my  eldest  son  Lewis  to  be  sole  executor  of 
tins  my  last  will  and  testament.  Revoking 
all  former  wills  by  me  heretofore  made,  I 
ordain  this,  and  no  other,  to  be  my  last 
will  and  testament.     In  witness,  kc" 

2.  The  testator  died  in  November,  1834, 
seised  of  the  said  lands  and  premises, 
leaving  the  said  Lewis  Thomas,  his  eldest 
son,  and  the  said  Evan  Thomas,  him  sur- 
viving ;  and  Lewis  Thomas  the  son  there- 
upon entered  into  possession  of  the  said 
kmds  and  premises  under  the  said  will,  and 
continued  in  possession  thereof  until  his 
death  hereinafter  mentioned. 

3.  Lewis  Thomas  the  son  died  in  or 
about  January,  1881,  without  having  been 
married. 

4.  Evan  Thomas  died  in  or  about 
October,  1857,  intestate,  and  without 
having  disposed  of  the  said  lands  and  pre- 
mises, or  of  his  interest  therein  or  in  any 
part  thereof,  and  leaving  the  plaintiff  his 
only  son  and  heir-at-law.  The  plaintiff 
on  the  16th  of  February,  1866,  took  the 
name  of  Lewis  Morgan. 

6.  Upon  the  death  of  Lewis  Thomas 
the  son,  the  defendant  wrongfully  entered 
into  possession,  or  was  possessed  of  the 
said  lands  and  premises,  and  claimed  to  be 
entitled  thereto  and  to  possession  thereof; 
and  the  defendant  has  refused  to  deliver 
possession,  and  claims  to  continue  in  pos- 
session thereof. 

The  plaintiff  claims — ^firat,  possession  of 
the  said  lands  and  premises;  secondly, 
mesne  profits. 

Statement  of  defence. 

1.  Lewis  Thomas  the  son,  being  then 
under  the  will  in  the  statement  of  claim 
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stated  seised  as  of  fee-tail  of  the  said 
lands,  farmhouse  and  buildings,  by  a  deed, 
dated  the  11th  of  July,  1853,  and  made 
between  himself  of  the  one  part  and  Thomas 
Powel  of  the  other  part,  granted,  released 
and  confirmed  unto  Powel  and  his  heirs 
the  said  lands  and  buildings  to  hold  to 
such  uses  as  he  (Lewis  Thomas)  should  by 
deed  appoint  and  subject  thereto  to  the 
use  of  him  and  his  assigns  during  his  life, 
with  remainder  to  the  use  of  Powel  his 
heirs  and  assigns  during  the  life  of  him, 
Lewis  Thomas,  in  trust  for  him  and  his 
assigns,  with  remainder  to  the  use  of  him 
his  heirs  and  assigns  for  ever.  The  said 
deed  was  duly  enrolled  in  Chancery,  and 
thereby  became  a  valid  disentailing  dis- 
position under  the  Act  for  the  Abolition 
of  Fines  and  Recoveries. 

2.  Lewis  Thomas  the  son  duly  made 
his  will,  dated  the  23rd  of  August,  1877, 
whereby  he  gave  and  devised  all  the  real 
estates  of  which  he  should  die  seised  or 
possessed  unto  William  Watts  and  David 
Evans  theii  heirs  or  assigns,  upon  trust  to 
permit  Catherine  Thomas  (the  defendant) 
to  receive  and  take  the  rents  and  profits 
during  her  life,  with  divers  remainders 
over  after  her  decease.  The  said  devise 
was  never  revoked. 

3.  Upon  the  death  of  Lewis  Thomas 
the  son,  this  defendant  became  entitled 
under  tiie  said  devise  to,  and  accordingly 
entered  into,  possession  of  the  said  lands 
and  premises,  and  she  claims  to  continue 
in  possession  thereof  under  the  said  devise. 

The  plaintiff  demurred  to  the  statement 
of  defence,  on  the  ground  that  under  the 
will  set  forth  in  the  statement  of  claim 
Lewis  Thomas  therein  mentioned  took 
only  an  estate  for  life,  and  not  an  estate 
tail  in  the  property  in  question. 

AnstiSf  for  the  plaintiff. — "  Issue  "  may 
be  read  as  a  word  of  purchase,  and  not  of 
limitation,  if  that  is  necessary  to  effectu- 
ating a  testator's  intention — Cooper  Y,  CoUis 
(1).  And  "issue  "being  followed  by  the 
words  "  and  their  heirs,"  must  here  be  so 
read — Hamilton  v.  West  (2),  cited  in  Jar- 
man  on  Wills  (3),  and Kavanaghy,  Morland 
(4).     The  words   "his  lawful  issue  and 

(1)  4  Term  Rep.  294. 

(2)  10  It.  Bq.  76. 
(8)  8id  ed.  p.  402. 

(4)  Kay,  16;  23  Law  J.  Bep.  Chanc.  41. 


their  heirs  for  ever,"  are  here  to  be  read  as 
equivalent  to  "his  children  and  grand- 
children existing  at  his  death,  taking  per 
capita  as  joint-tenants  in  fee,"  similarly  to 
Cook  V.  Cook  (5),  or  as  equivalent  to  "  his 
children"  in  like  manner,  following  the 
use  of  the  word  "issue"  in  Ryan  v. 
Cowley  (6)  and  Carter  v.  BentaU  (7), 
which,  having  regard  to  the  gift  over  "  if 
he  should  die  without  leaving  any  children 
born  in  wedlock,"  may  be  the  better  cod- 
struction. 

Upjohn  {Wills,  Q,C.,  with  him),  for  the 
defendant. — "Issue"  is  here  a  word  of 
limitation,  and  not  of  purchase.  There  is  no 
sufficient  reason  for  treating  it  as  a  word 
of  purchase.  In  Ryan  v.  Cofdey.(6)  the 
testator  interpreted  his  own  language  by 
using  the  words  "  if  such  child  or  ddildren." 
So  also  in  Carter  v.  BentaU  (7)  and  Far- 
rant  V.  Nichols  (8).  The  adoition  of  the 
words  "  and  their  heirs  "  is  insufficient — 
Goodrighi  v.  PuUyn  (9),  Wright  v.  Pear- 
son (10),  King  v.  BurchaU  (11),  Denn  v. 
Fuckey  (12),  Dodson  v.  Grew  (IS),  Frank 
V.  Stovin  (14)  and  EUon  v.  Bason  (15), 
where  the  words  "  if  any "  were  held  to 
make  no  difference.  The  case  of  King  v. 
BurchaU  (11)  is  on  all  fours  with  this. 
Hamilton  v.  West  (2)  differed  materially 
from  this  case.  In  Eavana^h  v.  Morland 
(4)  the  ancestor  was  held  to  take  an  estate 
tail  and  not  a  mere  life  estate  ;  and  Mont- 
gomery V.  Montgomery  (16),  which  is  there 
referred  to  by  Wood,  V.C.,  as  deciding 
that  under  a  devise  t^o  A  for  life,  and  then 
to  his  issue  and  their  heirs,  the  issue  take 
as  purchasers,  is  misapprehended,  for  the 
devise  there  contained  the  words  "  share 
and  share  alike/'  There  can  be  no  ques- 
tion that  the  words  "  if  he  should  die 
without  leaving  any  children  bom  m.  wed- 
lock" mean  "if  he  die  without  ever 
having  had  any,"  as  in  Trthame  v.  Lay* 

(5)  2  Vem.  545. 

(6)  1  Lloyd  &  G.  7. 

(7)  2  Beav.  551. 

(8)  9  Beav.  327 ;  15  Law  J.  Rep.  Chanc.  269. 

(9)  2  Str.  729. 

(10)  Amb.  358. 

(11)  Ibid.  379. 

(12)  5  Term  Rep.  299, 

(13)  2  WilB.  822. 

(14)  3  East,  548. 

(15)  19  Ves.  73. 

(16)  3  Jo.  4c  Lat.  47* 
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Urn  (17)  and  White  t.  Eight  (18).  To 
lead  "iflBue"  as  meaning  children  and 
remoter  descendants  living  at  the  son^s 
death  taking  per  capita  would  be  to  sup- 
pose a  strange  set  of  purchasers;  and  if, 
to  avoid  that  strangeness,  it  were  read  as 
meaning  children,  that  would  be  going  still 
further  away  from  the  proper  meaning  of 
**  issue,"  which  is  properly  a  collective  word 
for  all  descendants  down  to  the  remotest. 

He  referred  also  to  Ferrvn  v.  Blake  (19), 
Roddy  V.  Fitzgerald  (20),  Warman  v.  Seor 
man  (21),  SUUer  v.  Danger  field  (22),  Doe 
V.  Wnghi  (23),  Bac<m  v.  Cosby  (24),  Parker 
v.  Birks  (25),  FearMy  Cont.  Bern.  (26), 
Jarman  on  Wills  (27),  and  the  Act  for 
the  Abolition  of  Fines  and  Recoveries 
(28). 

AnttUy  in  reply — Montgomery  v.  Mont- 
gomery (16)  was  not  decided  on  the  words 
''share  and  share  alike."  The  ground  of 
the  decision  is  indicated  by  Wood,  Y.O., 
in  Woodhouse  v.  fferrick  (29),  who  there 
deals  with  it  more  fully  than  in  Kavanagh 
V.  Morland  (4),  and  states  the  decision  in 
the  same  way.  He  referred  to  ffeaeman  v. 
Pearoe  (30). 

Upjohn  was  heard  on  the  two  cases  cited 
in  reply. 

Cur.  adv.  vult. 

Cave,  J.  (on  April  1). — ^In  this  case 
the  testator  made  a  will  in  these  words : — 
"  I  give,  devise  and  bequeath  to  my  eldest 
son  Lewis  all  my  freehold  property  what- 
soever and  wheresoever  situate  during  his 
natural  life,  and  after  his  decease  to  his 

(17)  44  Law  J.  Bep.  Q.6.  202;  Law  Rep.  10 
Q.6.  459. 

(18)  Law  Rep.  12  Ch.  D.  751. 

(19)  4  Borr.  2579 ;  1  H.  Black.  672 ;  1  Dougl. 
843. 

(20)  6  H.L.  Cas.  823. 

(21)  PoU.  112. 

(22)  15  Mee.  &  W.  263;  16  Law  J.  Rep. 
Bxch  51. 

(23)  2  B.  &  Aid.  713. 

(24)  4  De  Oex  &  S.  261 ;  20  Law  J.  Rep. 
Chanc.  213. 

(26)  1  Kay  &  J.  156 ;  24  Law  J.  Rep.  Chanc. 
117. 

(26)  Pp.  386^95,  526. 

(27)  Vol.  ii.  (4th  ed.),  860^64,  and  418,  419. 

(28)  3  &  4  Will.  4.  c.  74. 

(29)  1  Kay  &  J.  352 ;  24  Law  J.  Rep.  Chanc. 
649. 

(30)  41  Law  J.  Bep.  Chanc.  705 ;  Law  Bep. 
7  Chanc.  275. 
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lawful  issue  and  their  heirs  for  ever,  if 
any ;  if  he  should  die  without  leaving  any 
children  bom  in  wedlock,  I  give  the  said 
freehold  property  to  my  son  Evan  and  his 
heirs  for  ever." 

The  question  in  dispute  is  whether  the 
eldest  son  Lewis  took  an  estate  for  life  or 
an  estate  tail.  The  devise  to  him  during 
his  natural  life  undoubtedly  would  give 
him  an  estate  for  life  only;  and  if  &at 
devise  had  been  followed  simply  by  the 
words,  **  and  after  his  decease  to  his  law- 
ful issue,''  that  would  have  given  him  an 
estate  tail.  It  is,  however,  contended  that 
the  superadded  words  of  limitation,  "  and 
their  heirs  for  ever,  if  any,"  make  the 
words  *'  his  lawful  issue  "  words  of  pur- 
chase, and  not  of  limitation,  and  that  that 
construction  is  not  affected  by  the  language 
of  the  gift  over  to  Evan. 

Against  this  contention,  Mr.  Upjohn 
reUed  on  the  case  of  King  v.  BurchaU  (11), 
in  which  it  was  held  that  a  devise  to  A 
for  his  life  and,  after  the  determination  of 
that  estate,  to  the  issue  male  of  his  body 
and  their  heirs,  and  for  want  of  such 
issue  over,  gave  A  an  estate  tail ;  and  he 
also  cited  the  similar  cases,  Denn  d.  Webb 
V.  Fuckey  (12)  and  Frank  v.  Stovin  (U). 

The  subject  is  discussed  in  the  very 
important  case  of  Montgomery  v.  Mont^ 
gom^ery  (16),  in  which  Lord  St.  Leonards 
lays  it  down  as  clearly  settled  that  a  de- 
vise to  A  for  life,  with  remainder  to  his 
issue,  with  superadded  words  of  limitation 
in  a  manner  inconsistent  with  a  descent 
from  A,  will  give  to  the  word  "  issue  "  the 
operation  of  a  word  of  purchase.  The 
cases,  he  says,  are  more  difficult  to  man- 
age when  there  is  a  devise  over  for  want 
of  issue.  To  Kirm  v.  BurchaU  ( 1 1 ),  he  says 
he  never  could  reconcile  his  mind.  Denn 
v.  Fuckey  (12)  and  Frank  v.  Stovin  (14) 
are  not  dealt  with  specifically  in  that 
judgment;  but  they  seem  to  have  pro- 
ceeded on  the  ground  that  the  gift 
over  in  default  of  issue  male  was  only 
consistent  with  an  estate  in  tail  male  in  A, 
and  consequently  inconsistent  with  the 
issue  male  of  A  taking  an  estate  in  fee. 
Lord  St.  Leonards  adds  that  where  there 
are  superadded  words  of  limitation,  and 
the  issue  can  take  the  fee,  and  there  is 
only  a  limitation  over  in  a  contingent 
event,  the  issue  will  take  as  purchasers, 
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according  to  Lee8  v.  Mosley  (31),  following 
previous  authorities. 

The  present  case  seems  exactly  to  meet 
this  description.  There  are  superadded 
words  of  limitation,  and  the  issue  can  take 
the  fee,  and  there  is  only  a  Hmitation  over 
in  a  contingent  event,  for  I  am  clearly  of 
opinion  that  the  limitation  over  to  Evan 
can  only  take  effect  in  the  event  of  the 
eldest  son  Lewis  dying  without  having  had 
children. 

This  view  of  the  law  is  confirmed  by  the 
language  of  Lord  Hatherley,  then  Vice- 
Chanoellor,  in  Kavanagh  v.  iforland  (4), 
where  he  says  that  if  there  be  a  devise  to 
one  for  his  life  and  then  to  his  issue,  with 
words  of  limitation  superadded  as  ''  to  his 
issue  and  their  heirs,"  then,  according  to 
the  decision  of  Lord  St.  Leonards  in  the 
case  of  Montgomery  v.  MorUgomery  (16), 
the  issue  are  considered  to  take  as  pur- 
chasers, and  the  whole  estate  is  given  to 
them  under  these  words  of  limitation. 

In  the  present  case  there  is  a  devise  to 
Lewis  for  his  life,  and  then  to  his  issue 
and  their  heirs,  and  there  is  no  gift  over 
in  default  of  such  issue  such  as  in  Dewn  v. 
Puekey  (12)  and  Frarih  v.  JStovin  (14)  was 
held  to  shew  that  the  testator  contem- 
plated a  gift  over  in  the  event  of  an 
indefinite  failure  of  issue  of  the  body  of 
the  first  taker,  and  consequently  did  not 
intend  that  the  superadded  words  of  limi- 
tation should  pass  the  fee. 

Upon  the  whole,  although  I  am  by  no 
means  free  from  doubt  in  the  matter,  I 
believe  that  I  am  deciding  in  accordance 
with  the  authorities,  and  with  the  intentions 
of  the  testator,  in  holding  that  the  eldest 
son  took  an  estate  for  l^e,  followed  by  a 
remainder  in  fee  to  his  issue  as  pur- 
chasers if  he  had  children  bom  in  wed- 
lock, and  a  remainder  in  fee  to  his  brother 
Evan  if  he  had  no  such  children. 

Judgment /or  the  plaintiff  loith  coats. 

Solicitors — Crowder,  Anstie  &  Vizard,  agents 
for  Thomas  Rees,  Cowbridge,  Glamorgan- 
shire, for  plaintiff;  Wrentmore,  agent  for 
James  &  Co.,  Merthyr  Tydfil,  for  defendant. 


(81)  1  Tou.  &  C.  689. 
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March  18.      J      leaminoton  spa.* 

Public  Health  Act,  1875  (38  <Cr  39  Viet. 
c.  55),  8,  174 — Urban  Authority — Muni- 
cipal Corporation — CotUraCt  not  under 
Seal — Executed  Contract. 

A  contract  entered  into  unth  a  municipal 
corporation  acting  as  an  urban  authority 
under  the  Public  Health  Act,  1875,  ie  not 
enforceable  against  it  unless  the  provisions 
of  section  174  of  that  Act  as  to  (Mxing  the 
common  seal  of  the  corporation  thereto  have 
been  complied  with^  notwithstanding  that 
such  contract  haa  been  executed^  and  that 
the  corporation  is  adiudly  enjoying  the 
benefit  of  it. 

Appeal  by  the  plaintifls  from  a  judg- 
ment of  the  Queen  s  Bench  Division  upon 
a  Special  Case,  the  material  £eu^  of  which 
are  as  follows : — 

In  November,  1876,  one  Powis  entered 
into  a  contract  by  deed  under  the  common 
seal  of  the  corporation,  who  made  the  con- 
tract as  an  urban  sanitary  authority  under 
the  provisions  of  the  Public  Health  Act, 
1875  (38  &  39  Yict.  c.  55),  to  execute 
certain  works  for  supplying  the  town  (^ 
Leamington  with  water. 

In  June,  1878,  one  Jerram  was  ap- 
pointed borough  surveyor  by  writing 
under  the  common  seal  <»  the  corporation, 
and  finding  that  Powis  waa  not  proceeding 
satisfactonly  with  the  works,  reported 
that  fact  to  the  corporation,  who  referred 
the  matter  to  their  highway  committee  to 
report  upon ;  and  ultimately  Jerram  was 
instructed  by  the  corporation  to  get  the 
whole  of  the  work  included  in  the  contmct 
completed  in  the  best  possible  manner; 
and  Jerram  thereupon  took  possesnon  of 
the  works,  tools,  implements  and  ma- 
terials belonging  to  Powis  under  a  clause 
in  the  contract  giving  him  power  so  to  da 

The  plamti£b,  on  the  invitation  of  Jer- 
ram, tendered  for  the  completion  of  the 
works  according  to  Powis's  contract^  and 
finally  agreed  to  carry  out  and  complete 
all  the  necessary  works,  including  tiiose 

*  Coram  Brett,  L.J. :  Cotton,  L.J. ;  Lind- 
ley,  L. J. 
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ffpedfied  in  the  origmal  contract,  and  also 
Bach  additional  works  as  were  rendered 
neoeaeajry  by  the  failure  of  Powis  to  per* 
form  his  contract.  The  plaintiff's  tender 
was  not»  in  ftct,  placed  before  nor  con- 
sidered by  the  corporation. 

A  memorandum  of  this  agreement  was 
made  in  writing,  and  was  signed  by  the 
plaintifls  and  Jerram  ]  but  the  agreement 
itself  was  not  under  the  common  seal  of 
the  corporation. 

The  plaintiffs  executed  the  works  in 
aooordance  with  this  agreement,  and  the 
corporation  from  time  to  time  made  pay- 
ments to  them  upon  the  certificates  given 
by  Jerram  for  all  the  works  completed  by 
them. 

It  was  found  as  a  fact  in  the  case  that 
the  employment  of  the  plaintiff  was  an 
employment  of  them  by  the  corporation 
through  Jerram  as  their  agents  and  that 
the  relation  of  employer  and  employed 
never  in  fact  existed  between  the  plaintiffs) 
and  Jerram.  It  was  also  found  that  the 
additional  works  executed  by  the  plain- 
ti£&  were  necessary  and  incidental  to  the 
completion  of  the  works  left  unfinished  by 
Powis ;  and  also  that  the  employment  of 
the  plaintifik  to  execute  the  works  was 
within  the  duties  and  authorities  of  Jerram 
as  the  engineer  of  the  corporation. 

The  corporation  took  possession  and 
obtained  the  benefit  of  the  works  executed 
by  the  plaintiffs;  but  refused  to  pay  a 
balance  of  6,000/.  odd  claimed  by  the 
plaintiflB,  upon  the  ground  that  the  em- 
ployment of  the  plaintifib  was  not  an 
employment  under  the  common  seal  of  the 
corporation. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  absence  of  the 
common  seal  under  the  dreumstanoes 
stated  was  fatal  to  the  plaintiffs'  right  to 
recover  the  amount  claimed  by  them. 

The  Queen's  Bench  Division  (Williams, 
J.,  and  Mathew,  J.)  gave  judgment  for 
the  defendants  on  the  Special  Case. 

The  plaintiffii  appealed. 

Benjamin,  Q,C.  (with  him  W.  G,  Ear- 
riionf  Q.C,  and  Edwyn  Jotiea),  for  the 
plaintifft. — The  corporation  is  bound  to 
pay  for  the  works  which  have  been  exe- 
cuted by  the  pLaintiffs,  although  the  con- 
tract 18  not  under  seal  within  section  174 


of  the  Public  Health  Act,  1875  (38  k 
39  Yict.  c.  55)  (1).  The  defendants  are 
in  possession  of  tne  works,  and  are  en- 
joying the  benefit  of  the  contract.  The 
fact  that  the  contract  was  made  with  a 
municipal  corporation  acting  as  an  urban 
authority  does  not  affect  this  question  at 
all.  In  Nowell  v.  The  Mayor ,  <£rc.,  of 
Worcester  (2)  a  similar  point  was  raised, 
that  the  defendants  had  been  acting  as 
an  urban  authority;  and  the  question 
turned  upon  the  efi^t  of  section  12  of  the 
PubUc  Health  Act,  1848  (11  &  12  Vict, 
c.  63),  which  is  substantially  equivalent 
to  section  6  of  the  Act  of  1875,  so  far  as 
this  particular  question  is  concerned. 
There  the  action  was  brought  to  recover 
certain  money  for  work  done  by  the  plain- 
tiffs under  a  contract  made  with  the  de- 
fendants under  the  common  seal  of  the 
board;  and  although  an  attempt  was 
made  to  restrict  the  powers  contained  in 
that  Act,  it  was  held  that  the  defendants 
were  still  a  municipal  corporation.  The 
effect  of  that  decision  is  that,  although  the 
defendants  were  acting  in  a  double  capa- 
city— namely,  as  a  municipal  corporation 
and  an  urban  authority — they  were  bound 
u  a  municipal  o(«poration,  as  atatutory 
provision  was  made  for  payment  by  a 
special  rate.  The  fact  that  a  contract 
is  made  by  a  corporation  acting  as  a 
local  board  makes  no  difference — Andrews 
V.  The  Mayor  of  Ryde  (3).  The  case 
of  NoweU  V.  The  Mayor  of  Worcester  (2) 
does  not  conflict  with   that  of  Hunt  v. 

(1)  By  section  61  of  38  k  39  Vict.  c.  66 : 
"Any  urban  authority  may  provide  their  dis- 
trict or  any  part  thereof  ....  with  a  supply  of 
water  proper  and  sufficient  for  public  and  pri- 
vate purposes;  and  for  those  purposes,  or  any 
of  them,  may — (1),  construct  and  maintain 
waterworks,  dig  wells,  and  do  any  other  neces- 
sary acts.  .  .  ." 

By  section  173 :  "  Any  local  authority  may 
enter  into  any  oontract  necessary  for  carrying 
this  Act  into  execution." 

By  section  174 :  '*  With  respect  to  contracts 
made  by  an  urban  authority  under  this  Act,  the 
following  rc^^ulations  shall  be  observed — 
namely  (1),  every  contract  made  by  an  urban 
authority  whereof  the  value  or  amount  exceeds 
60^.,  shall  be  in  writing  and  sealed  with  the 
common  seal  of  such  auUiority." 

(2)  9  Ezch.  Bep.  467 ;  23  Law  J.  Rep.  Ezch. 
139. 

(3)  43  Law  J.  Bep.  Ezch.  174 ;  Law  Bep.  9 
Ezch.  802. 
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The  Wimbledon  Local  Board  (4),  where 
the  board  waa  only  a  local  board,  and  had 
no  power  to  contract  except  in  the  manner 
provided  by  the  statute,  which  was  there- 
fore mandatory  so  far  as  it  enacted  that 
the  contract  must  be  under  seal.  The 
powers  of  a  corporation  with  respect  to 
supplying  water  are  defined  in  sections  51, 
55,  56  and  57  of  the  Public  Health  Act, 
1875,  and  the  incorporated  sections  of  the 
Waterworks  Clauses  Act,  1847  (10  &  11 
Vict.  c.  17).  This  is  not  the  case  of  a  cor- 
poration receiving  a  benefit  which  it  is 
unable  to  reject ;  but  it  is  rather  one  of  a 
corporation  established  by  law,  and  enabled 
by  statute  to  create  works  which  bring  in 
revenue;  and  this  contract,  even  if  not 
under  seal,  is  one  by  which  a  productive 
income-bearing  property  has  passed  to  the 
corporation,  and  that  property  has  been 
retained  by  the  corporation.  Even  a  cestui 
que  trust  cannot  repudiate  a  contract  made 
by  his  trustee  and  yet  retain  the  benefit 
thereof;  and  still  less  can  this  corporation 
maintain  that  the  contract  is  void  and  yet 
retain  the  benefit  of  it.  If  the  corporation 
retains  the  benefit,  it  must  be  that  the 
property  in  the  pipes,  &o.f  has  passed  to  it ; 
and  if  tliat  be  so,  then  it  must  be  a  tortious 
act  on  the  part  of  the  defendants  to  retain 
the  property  and  refuse  to  pay  for  it.  The 
corporation  is  estopped  from  so  arguing, 
for  here  there  is  something  which  cannot 
be  returned — it  cannot  approbate  the  con- 
tract by  keeping  that  property,  and  repro- 
bate it  by  refusing  to  pay — Nicholson  v. 
The  Bradfidd  Union  (5).  Further,  the 
corporation,  by  paying  money  on  account 
on  the  engineer's  cert^cates,  has,  in  &ct) 
adopted  the  benefit  of  the  contract. 
Sanders  v.  The  8t.  Neot^s  Union  (6)  con- 
tains the  whole  doctrine  on  the  question 
of  the  property  paasmg. 

The  JSedesiasttcal  Commissumers  v. 
Merral  (7)  and  Haigh  v.  The  North 
Brierley  union  (8)  were  also  cited. 

Further,  according  to  the  true  meaning 

(4)  48  Law  J.  Rep.  G.P.  207 ;   Law  Rep.  4 
C.P.  D.  48. 

(5)  7  B.'&  S.  774  ;  86  Law  J.  Rep.  Q.B.  176; 
Law  Rep.  1  Q.B.  620. 

(6)  8  Q.B.  Rep.  810;  15  Law  J.  Rep.  M.C. 
104. 

(7)  38  Law  J.  Rep.  Exch.  93 ;  Law  Rep.  4 
Exch.  162. 

(8)  B.  B.  k  E.  878 ;  28  Law  J.  Rep.  Q.B.  62. 
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of  the  rule,  this  contract  is  a  contract 
under  seal,  for  it  is  a  part  execution  of  a 
contract  already  under  seal.  It  is,  in  hic^ 
a  contract  to  complete  a  contract  under 
seal,  and  is  thus  but  the  development  of 
an  agreement  under  seal. 

Melior,  Q.C.,  and  Dugdale,  for  the  de- 
fendants.— Municipal  corporations  as  such 
have  no  power  to  supply  water;  their 
power  to  do  so  is  wholly  derived  from  the 
Public  Health  Act,  1875,  and  the  pro- 
visions therein  contained  are  for  the 
protection  of  the  rate-payer.  It  has  been 
decided  that  the  provisions  of  section  174, 
sub-section  1  are  mandatory — Hunt  v.  The 
WimUedon  Local  Board  U).  The  case  of 
Nowell  V.  The  Mayor  oj  Worcester  (2)  is 
not  in  point,  for  there  the  contract  was 
under  seal ;  besides,  the  provisions  of  the 
Act  under  consideration  there  were  held 
to  be  directory  only.  Also,  that  case  may 
be  considered  to  be  overruled  by  Frend  v. 
Dennett  (9). 

A  municipal  corporation  is  not  liable  on 
a  contract  not  under  seal  even  if  it  be 
executed — The  Mayor  of  Ludlow  v.  Clharl- 
ton  (10),  Arnold  v.  The  Mayor  of  Poole 
(11),  Paine  v.  The  Strand  Union  (12^, 
LampreU  v.  The  BUlericay  Union  (13), 
Diggle  v.  The  London  and  BUwkwaU 
RaUway  Company  (14),  Finlay  v.  The 
Bristol  and  Exeter  Railway  Compamy  (15) 
and  Smart  v.  The  West  Ham  Union  (16). 

The  case  of  Clarke  v.  The  Cuckfidd 
Union  (17)  is  not  inconsistent  with  this 
claim  of  authority,  as  there  the  case  came 
within  the  exception  as  to  small  matters 
not  being  within  the  rule. 

Melior  V.  Spateman  (18),  The  Queen  v. 

(9)  4  Com.  B.  Rep.  N.S.  676 ;  27  Law  J.  Bep. 
C.P.  314 ;  also  5  Law  J.  Rep.  Ghana  73. 

(10)  6  Mee.  Sc  W.  816 ;  10  Law  J.  Rep.  Exch. 
75. 

(11)  4  Man.  &  G.  860;  5  Sc  N.R.  741 ;  12 
Law  J.  Rep.  C.P.  97. 

(12)  8  Q.B.  Rep.  326 ;  16  Law  J.  Rep.  M.C.  89. 

(13)  3  Exch.  Rep.  283 ;  18  Law  J.  Rep.  Exch. 
282. 

(14)  5  Exch.  Rep.  442;  19  Law  J.  Rep  Exch. 
808. 

(16)  7  Exch.  Rep.  409 ;  21  Law  J.  Rep. 
Exch.  117. 

(16)  10  Exch.  Rep.  867;  24  Law  J.  Rep. 
Exch.  201,  and  in  error  11  Exch.  Rep.  867;  26 
Law  J.  Rep  Exch.  210. 

(17)  21  Law  J.  Rep.  Q.B.  849. 

(18)  1  Saund.  635,  616,  n.  (ed.  1871). 
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The  Mayor  of  Stamford  (19),  Austin  v.  The 
Guardians  o/BethncUGhreen^jiO),  Crampton 
Y.  The  Varna  Railway  Company  (21)  and    . 
HaU  V.  The  Mayor  of  Swansea  (22)  were 
alao  cited. 

Harrison,  Q.C.^  in  reply,  referred  to 
Story  on  Agency,  sections  52  and  53. 

Cur.  adv.  vuU, 

The  following  jadgments  were  delivered 
on  the  18th  of  March,  1882  :— 

LiKDLEY,  L. J. — ^The  facts  stated  in  the 
Special  Case,  and  which  are  material  for 
its  decision,  are  as  follows  : — 

1.  There  was  a  duly  sealed  contract 
hetween  the  defendants  and  Powis  for 
the  execution  of  certain  works  therein- 
mentioned  under  the  orders  of  one  Jerram, 
who  was  the  en^eer  of  the  defendants, 
and  was  duly  appointed  under  their  com- 
mon seal. 

2.  Powis  fidled  to  perform  his  contract, 
and  under  a  provision  contained  in  it  the 
defendant's  engineer,  Jerram,  hecame  en- 
titled to  employ  other  persons  to  finish  it, 
and  to  charge  Powis  with  the  expense. 

3.  Jerram  found  that  in  order  to  finish 
the  works  it  was  necessary  to  execute 
certain  additional  works  not  comprised  in 
Powis's  contract,  as  well  as  to  complete  the 
works  which  were  comprised  in  it. 

4.  Jerram  reported  this  necessity  to  the 
defendants,  and  they  by  their  council  ap- 
proved of  the  report;  and  thereupon 
Jerram  entered  into  an  agreement  with 
the  plaintiffii  for  the  execution  by  them 
of  the  work  lefl  unfinished  by  Powis,  and 
of  the  additional  works  above  referred  to. 

5.  This  contract  was  not  sealed  by  the 
defendants,  but  the  works  thus  agreed  to 
be  done  by  the  plaintifis  were  all  done  as 
agreed  under  tltb  directions  of  Jeiram. 

6.  The  defendants  in  all  these  matters 
acted  as  an  urban  authority  under  the 
provisions  of  the  Public  Health  Act,  1875. 

The  Special  Case  as  amended  expressly 
states  t\uB  Bs  a  fact ;  but  in  my  opinion  it 
is  also  a  correct  statement  of  the  legal 

(19)  6  Q.B.  Kep.  433. 

(20)  43  Law  J.  Bep.  C.P.  100;  Law  Bep.  9 
C.P.  91. 

(21)  41  Law  J.  Bep.  Chanc.  817 ;  Law  Bep. 
7  Chanc.  (App.)  562. 

(22)  5  Q.B.  Bep.  626 ;  13  Law  J*  Bep.  Q.B. 
X07* 
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effect  of  the  Municipal  Corporations  Act 
(5  &  6  WiU.  4.  c.  76),  s.  92,  and  of  the 
Public  Health  Act,  when  construed  to- 
gether. The  Municipal  Corporations  Act, 
s.  92,  enables  corporations  to  apply  their 
funds  for  the  public  benefit  of  the  inhabi- 
tants and  improvement  of  the  borough ; 
and  these  words  are  large  enough  to  in- 
clude the  erection  of  waterworks.  But  the 
Public  Health  Act,  1875,  contains  special 
enactments  relating  to  this  very  matter, 
and  states  how  contracts  for  the  erection . 
of  waterworks  are  to  be  entered  into  by  all 
urban  authorities,  whether  municipal  cor- 
porations or  not,  upon  general  principles 
of  construction ;  therefore  it  appears  to  me 
that  in  order  to  decide  this  case  all  that  is 
necessary  is  to  construe  the  Public  Health 
Act,  and  to  determine  whether  it  has  been 
complied  with  or  not. 

The  PubUc  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  174,  enacts  as  follows :  [his 
Lordship  reKEui  the  material  portions  of  the 
section.] 

The  contract  in  question  was  one  for 
considerably  more  than  2,000/. ;  according 
to  section  174,  sub-sections  1  and  4,  it 
ought,  therefore,  to  have  been  under  the 
common  seal  of  the  defendants,  and  ten 
days'  public  notice  ought  to  have  been 
given  by  the  defendants  inviting  tenders 
for  the  execution  of  the  works.  Now, 
although  it  is  stated  in  the  Special  Case 
that  Jerram's  report  which  led  to  the  con- 
tract was  laid  before  the  council  of  the 
corporation  and  was  adopted,  it  is  nowhere 
stated  that  the  contract  itself  was  ever 
submitted  to  the  council,  or  that  the  details 
of  it  were  ever  known  to  or  approved  by 
them,  or  that  any  tenders  for  the  execution 
of  the  additional  works  were  ever  invited, 
and  I  infer  that  in  point  of  fact  the  council 
never  had  the  contract  submitted  to  them, 
and  that  no  tenders  ever  were  invited. 

If  the  contract  had  been  under  the  seal 
of  the  corporation  the  plaintiffs  would  not 
have  been  prejudiced  by  the  omission  on 
the  part  of  the  corporation  or  its  council 
to  invite  tenders — NoweU  v.  The  Mayor 
of  Worcester  (2) ;  but  the  provision  in  the 
statute  relating  to  the  seal  is  one  which 
has  been  already  decided  to  be  imperative 
and  not  directory  only  —  Hunt  v.  The 
Wimbledon  Board  of  Works  (4) — and  unless, 
therefore^  the  contract  in  question  can  be 
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r^arded  as  sealed  with  the  common  seal 
of  the  defendants,  the  contract  is  not  bind- 
ing on  them. 

It  was  argued  that  the  contract  was  in 
substance  and  in  effect  under  the  seal 
of  the  defendants,  because  Jerram  was 
appointed  by  the  defendants  under  their 
common  seal  to  perform  certain  powers 
and  duties,  which  included  the  exercise  of 
the  rights  observed  in  Fowis's  contract  to 
the  defendants'  engineer,  and  the  duty  of 
seeing  to  the  proper  execution  of  the  works 
contracted  for  by  Powis;  and  because 
Jerram's  report  on  the  additional  works 
was  approved  by  the  council.  But  I  am 
unable  to  accede  to  this  argument.  The 
answer  to  it  is  that  this  particular  contract 
Ib  not  under  the  common  seal  of  the  de- 
fendants; and  that  to  hold  it  to  be  so 
because  Jemm.  was  appointed  under  seal, 
and  his  report  adopted,  would  be  to  hold 
that  the  council  might  lawfully  delegate 
an  important  part  of  their  duties  to  one  of 
their  officers,  and  so  deprive  the  ratepayers 
of  that  protection  which  the  Legislature 
intended  to  afford  them  by  requiring  the 
common  seal  to  be  affixed  to  contracts  of 
this  description.  The  object  of  requiring 
such  contracts  to  be  under  the  common 
seal  is,  I  apprehend,  to  draw  the  attention 
of  the  corporation — that  is,  of  its  manag- 
ing body — ^to  each  particular  contract,  and 
to  ensure  if  not  the  examination  and  dis- 
cussion, at  all  events  an  opportunity  for 
the  examination  and  discussion  of  the 
terms  and  provisions  in  detail  of  every 
contract  by  which  the  corporation  is  to  be 
bound.  This  object  would  be  entirely  de- 
feated if  it  were  to  be  held  that  a  contract 
not  under  seal  entered  into  by  an  agent 
appointed  under  seal  was  a  contract  under 
seal  within  the  true  meaning  of  the 
statute  which  governs  this  case.  In  this 
case  not  only  was  there  no  seal  in  fiict,  but 
the  omission  of  the  seal  was  by  no  means 
the  omission  of  a  mere  form.  The  seal 
was  not  affixed  because  the  contract  itself 
was  never  in  &ct  approved  by  the  council, 
whose  duty  it  was  to  consider  the  contract, 
and,  if  approved,  to  authorise  it  to  be 
sealed. 

In  Story  on  Agency ^  section  53,  it  is  stated 
that  ''an  agent  by  an  authority  under 
seal  might  bind  the  corporation  by  his 
agreement  not  under  seal  if  the  agreement 
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were  within  the  scope  of  his  authority." 
But  this  passage  cannot  apply  to  cases  in 
which  a  corporation  attempts  to  delegate 
to  an  agent  duties  which  can  only  be  pro- 
perly performed  after  deliberation  by  the 
corporation  itself.  In  my  opinion  an 
authority  under  seal  to  Jerram  to  enter 
into  any  contract  he  might  think  fit  for 
additional  works  would  be  ultra  vires  and 
invalid,  and  would  not  render  his  oon- 
tract  the  contract  of  the  corporation  itself 
even  if  that  contract  were  sealed  by  him. 
To  render  such  a  contract  binding  on  the 
corporation  it  would,  in  my  opinion,  be 
necessary  for  the  corporation  distinctly  to 
ratify  it,  and  in  effect  make  his  seal  its 
own. 

The  last  point  urged  for  the  plaintiflh 
was  that  as  the  contract  has  been  per^ 
formed  and  the  defendants  have  the 
benefit  of  the  plaintifl^'  work,  labour  and 
materials,  the  defendants  are,  at  all 
events,  liable  to  pay  for  these  at  a  &ir 
price.  In  support  of  this  construction 
cases  were  cited  to  shew  that  oorporationi 
are  liable  at  common  law,  qwu%  ex  con- 
tractu, to  pay  for  work  ordered  by  their 
agents  and  done  under  their  au^ority. 
^e  cases  on  this  subject  are  very  numerous 
and  conflicting,  and  they  require  review 
and  authoritative  exposition  by  a  Court  of 
Appeal.  But  in  my  opinion  the  question 
thus  raised  does  not  reiquire  decision  in 
the  present  case.  We  have  here  to  con- 
strue and  apply  an  Act  of  Parliament. 
The  Act  draws  a  line  between  contracts 
for  more  than  502.  and  contracts  for  50/L 
and  under.  Contracts  for  not  more  than 
50/.  need  not  be  sealed,  and  can  be  enforced 
whether  executed  or  not,  and  without 
reference  to  the  question  whether  they 
could  be  enforced  at  common  law  by  reason 
of  their  trivial  nature.  But  contracts  for 
more  than  50/.  are  positively  required  to 
be  under  seal ;  and  in  a  case  like  that 
before  us,  if  we  were  to  hold  the  defendants 
liable  to  pay  for  what  has  been  done  under 
the  contract,  we  should  in  effect  be  repeal- 
ing the  Act  of  Parliament  and  depriving 
the  ratepayers  of  that  protection  which 
Parliament  intended  to  secure  for  them. 

Frend  v.  DenneU  (9)  is  an  authority  in 
support  of  this  view,  and  was,  in  my  opinion, 
rightly  decided.  The  additional  works 
there  in  question  had  been  executed,  and 
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tliere  was  the  common  count  for  work  and 
labour  and  materials  as  well  as  a  special 
count  on  the  alibied  contract,  but  the 
defendant  was  held  not  liable  either  at  law 
or  in  equity. 

It  may  be  said  that  this  is  a  hard  and 
narrow  yiew  of  the  law,  but  my  answer 
is  that  Parliament  has  thought  it  expedient 
to  require  this  view  to  be  taken ;  and  it  is 
not  for  this  or  any  other  Court  to  decline 
to  give  e£fect  to  a  clearly  expressed  statute 
because  it  may  lead  to  apparent  hardship. 

For  the  above  reasons  I  am  of  opinion 
that  the  decision  of  the  Court  below  was 
correct,  and  that  this  appeal  ought  to  be 
dismissed  with  costs. 

Lord  Justice  Cotton  requests  me  to  say 
that  he  has  read  this  judgment  and  agrees 
with  it. 

Brett,  L.  J. — I  have  come  to  the  same 
conclusion,  after  many  attempts  to  come  to 
another,  upon  the  ground  that  although 
the  defendants  were  a  municipal  corpora- 
tion, yet  in  this  transaction  they  were  act- 
ing as  a  board  of  health  and  are  bound  by 
the  statute,  and  that  we  also  are  bound  as 
to  the  statute  by  the  case  of  Hunt  v.  The 
WimMedon  Local  Board  (4),  in  which  it 
was  decided  that  the  provisions  of  section 
174  which  relate  to  the  seal  are  mandatory 
and  not  directory. 

Assuming,  therefore,  that  everything  was 
done  according  to  the  statute  except  affixing 
the  seal,  and  that  the  work  was  done  after 
every  enquiry  which  is  directed  by  the 
statute  had  been  made,  I  am  of  opinion  that 
the  mere  want  of  the  seal  prevents  the 
plaintiff  from  recovering  in  this  action. 

Further,  having  read  all  the  cases  with 
regard  to  the  doctrine  of  work  done  for 
and  accepted  by  a  municipal  corporation,  I 
am  bound  to  say  that  I  have  come  to  the 
conclusion  that  even  if  this  corporation 
were  a  municipal  corporation  and  not  a 
board  of  health,  the  want  of  seal  would 
have  prevented  the  plaintiffs  from  recover- 
ing in  the  present  case. 

Appeal  dismisaed. 


297 


Solicitors — John  Mackrell  &  Co.,  for  plaintllb ; 
H.  Tyrrell,  agent  for  H.  C.  Passman,  Leaming- 
ton, for  defendants. 


App, 

1882. 
March  20, 21, 


Vol.  61.-  Q.B. 


}C00MBBB  V.  THE  JUSTICBS  OF 
BERKS. 

Beverme — Property  Tax — Assize  Courts 
— Income  Tax  Acts,  schedules  A  and  B — 5 
d;  6  Vict.  c.  35. 

Property  tax,  under  schedules  A  and  B  of 
the  Income  Tax  Acts,  is  not  payable  in  re- 
spect of  a  building  consisting  partly  of  a 
central  County  Police  Station,  hut  mainly 
of  Assize  Courts  with  their  appmienanees 
used  only  by  the  Judges  on  Circuit,  the 
Justices  in  Petty  and  Quarter  Sessions  and 
the  County  Court  JudgCyfor  the  purpose  of 
administering  justice. 

Case  stated  by  the  Commissioners  of 
Income  Tax  under  Fart  III.  of  37  k  38 
Vict.  c.  16,  upon  an  appeal  heard  at  Read- 
ing on  the  27th  December,  1879,  and 
brought  by  the  Justices  of  Berkshire,  by 
the  clerk  of  the  peace  for  the  county, 
against  an  assessment  made  upon  them 
under  schedule  A  of  the  Income  Tax  As- 
sessment in  the  pariah  of  St^  Lawrence, 
Beading,  for  the  year  ending  the  5th  of 
April,  1880,  whereby  they  were  assessed  in 
respect  of  certain  buildings  described  as 
"  Assize  Courts,  &c,"  of  the  alleged  annual 
value  of  3001. 

The  following  is  a  copy  of  the  Case : — 

1.  There  is  no  separation  in  the  assess- 
ment and  no  description  of  the  different 
buildings  included  in  the  assessment  under 
the  name  **  The  Assize  Courts.'' 

2.  The  assize  courts  and  the  county 
police  station  form  one  block  of  buildings 
within  the  same  walls  and  covered  by  the 
same  roof.  They  were  erected  at  the  same 
time,  although  under  different  statutory 
powers. 

3.  Theerection  of  the  assize  courts  was 
resolved  upon  at  Easter  sessions,  1858. 
A  presentment  of  three  Justices  was  made 
on  the  5th  of  April,  1858,  and  was  duly 
considered  at  the  quarter  sessions  holden 
at  Midsummer,  1858,  pursuant  to  the  direc- 
tions of  the  7  Geo.  4.  c.  63.  The  said 
presentment  shewed  that  there  was  a 
necessity  for  the  erection  of  a  new  ahire 
hall,  county  hall,  or  other  buildiag,  for 
the  better  or  more  cDUvenient  administra- 
tion of  justice  by  the  Judges  o^  assize  at 
their  holding  of  the  assizes  for  the  county 
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as  well  as  for  the  better  accommodation  of 
counsel,  attorneys,  suitors,  prosecutors  and 
witnesses  attending  upon  the  occasions  of 
the  assizes  and  sessions  of  the  peace.  The 
said  presentment  was  at  said  Midsummer 
sessions,  1858,  determined  to  be  well 
founded,  and  at  the  same  time  the  present 
site  was  approved,  being  adjoining  that 
land  the  purchase  of  which  had  been 
already  authorised  for  the  erection  of  con 
stabulary  buildings.  The  erection  of  the 
buildings  was  pursuant  to  public  general 
statutes  and  not  to  any  private  Act. 

4.  The  cost  of  building  the  courts  was 
provided  for  by  money  borrowed  upon  the 
mortgage  of  the  county  rates  under  7  Geo. 
4.  c.  63,  s.  11,  and  the  maintenance 
of  the  building  is  provided  for  out  of  the 
county  rate.  The  erection  took  place,  and 
the  maintenance  and  control  of  the  whole 
block  are  regulated  (if  at  all)  by  public 
general  statutes  only. 

5.  The  ground  floor  of  the  whole  block 
consists  of  the  following  premises,  namely — 
two  assize  courts,  opening  out  of  a  large 
hall  and  corridor,  with  retiring  rooms  for 
Judges  and  juries,  counsels'  robing  and 
consultation  rooms,  an  office  for  the  use  of 
the  county  treasurer  during  the  sittings 
of  the  assizes  and  quarter  sessions.  Offices 
for  the  clerks  of  indictments  at  assizes 
and  for  other  officers  attending  upon  the 
Judges,  and  also  a  room  for  the  use  of  the 
clerk  of  the  peace  as  hereinafter  mentioned 
during  the  quarter  sessions.  There  are 
also  on  the  ground  floor  offices  for  the  chief 
constable  of  the  county  and  the  chief 
superintendent  of  police  and  one  divisional 
officer  of  police. 

The  first  floor  consists  of  rooms  for  the 
grand  jury,  for  witnesses  in  waiting,  for 
committees,  and  for  the  living  and  accom- 
modation of  the  superintendent  of  police. 
A  room  on  this  floor,  originally  designed 
for  the  clerk  of  the  peace,  is  not  used  by 
him.  Over  the  jury  and  counsels'  robing 
rooms,  before  mentioned,  there  is  a  police 
dormitory  with  sleeping  accommodation 
for  six  or  seven  men. 

In  the  basement,  and  below  what  has 
been  described  as  the*  ground  floor,  there 
are  cells  for  the  reception  of  prisoners 
detained  in  custody  by  the  police,  or  kept, 
owing  to  the  distance  from  the  gaol,  im- 
mediately before  and  after  trial,  at  the 


courts.  There  is  a  refreshment  room  for 
the  use  of  the  public  at  the  assuses  and 
sessions,  and  washing  houses  and  store 
rooms  in  connection  with  the  refreshment 
room,  <&c.  A  police  guard-room  is  situated 
below  the  jury  rooms  and  counsels'  robing 
and  consultation  rooms.  This  is  used  by 
the  resident  constables  for  purposes  of 
duty  and  for  cooking  food  of  prisoners 
during  their  detention. 

A  married  constable  as  part  of  his  duty 
is  required  to  reside  in  some  of  the  rooms 
below  the  offices  of  the  assize  courts,  hav- 
ing his  sleeping  accommodation  on  the 
second  floor  over  the  committee  or  grand 
jury  rooms,  with  access  by  means  of  the 
staircase  leading  to  those  rooms. 

Some  of  the  rooms  originally  designed 
for  the  offices  of  the  clerk  of  the  peace 
during  the  quarter  sessions,  are  occupied 
by  another  married  constable  who  performs 
the  duties  of  the  hall-keeper.  The  hall- 
keeper  attends  to  the  heating  and  cleaning 
of  the  courts.  The  clerk  of  the  peace  has 
no  use  whatever  or  at  any  time  of  any 
rooms  for  his  private  purposes  or  busi- 
ness. 

The  one  room  reserved  for  him  is  used 
by  him  only  as  a  depositoiy  for  the  statutes 
and  books  required  in  connection  with  the 
courts,  and  for  deposited  railway  plans  and 
other  county  records  in  his  possession  as 
deputy  cfMtos  rottdorum  of  the  county. 
The  clerk  of  the  peace  has  no  vested 
interest  in  this  room,  and  the  use  he  makes 
of  it  is  official  only  and  was  not  considered 
as  of  any  benefit  or  value  to  him  in  adjust- 
ing his  salary.  He  does  not  in  fact  use 
the  room,  except  at  quarter  sessions  and 
when  attending  committee  meetings  of 
Justices. 

There  is  a  subterranean  passage  and 
several  doorways  and  openings  affi>rding 
complete  communication  between  the 
various  parts  of  the  block,  so  that  although 
the  uses  to  which  the  parts  are  applied  are 
distinct,  the  structure  is  one  and  entire. 

Unmarried  constables  inhabit  the  dormi- 
tory before  mentioned  subject  to  written 
regulations  for  discipline  aa  to  rising, 
extinguishment  of  lights,  packing  up  and 
cleaning,  &o. 

The  dormitory  is  a  long  room,  divided 
into  cubides,  with  sick-room  and  lavatory 
attached. 
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The  oonstablcB  of  the  diyision  are  bound 
to  live  upon  the  premises^  but  are  liable  to 
be  removed  for  duty  to  any  other  plaoe, 
and  they  are  at  all  hours  liable  to  be 
called  out  on  service. 

6.  l%e  courts  are  used  for  holding  the 
assiaeB  and  for  holding  the  county  quarter 
sessions  and  the  county  divisional  petty 
sessions,  and  also  for  the  purposes  of  the 
county  court  The  Commissioners  of 
Public  Works  pay  \l.  per  month  for  the 
lighting,  warming  and  cleaning  of  the 
courts  when  used  for  county  court  pur- 
poses as  provided  by  the  statutes. 

Rooms  in  the  building  are  used  for 
meetings  of  committees  of  Justices  ap- 
pointed by  the  Court  of  quarter  sessions, 
such  as  the  Standing  Finance  and  General 
Executive  Committee,  Highways  Standing 
Committee,  Executive  Committee  under 
Contagious  Diseases  (Animals)  Act. 

The  police  committee,  consisting  of 
Justices,  meet  in  that  part  of  the  block 
which  is  used  by  the  constabulaiy,  namely, 
in  tiie  chief  constable's  office. 

7.  The  Recorder  of  Reading  is  allowed 
to  hold  the  borough  quarter  sessions  in  the 
court  as  a  matter  of  courtesy  and  without 
charge.  The  Income  Tax  Commissioners 
have  occasionally  sat  in  one  of  the  com- 
mittee rooms,  but  no  payment  has  been 
asked  for  or  made. 

The  entrance  hall  or  corridor  is  used  as 
a  polling  station  for  the  county  elections, 
and  the  grand  jury  room  for  casting  up 
votes  by  the  returning  officer,  without 
charge. 

In  the  year  1864,  the  officers  of  the 
Berks  Militia  were  allowed,  upon  special 
application  to  the  Court  of  quarter  sessions, 
to  use  the  grand  jury  room  as  a  mess  room 
during  their  month's  training  and  to  use  the 
basement  story  as  a  kitchen.  No  payment 
was  made  therefor. 

An  amateur  musical  society  has  occa- 
sionally, but  not  habitually,  used  the  grand 
jury  room  for  a  short  time  for  practice. 
No  charge  has  been  made  or  payment 
received  therefor. 

The  Committee  of  Management  of  the 
Berks  Friendly  Society  have  occasionally 
met  in  one  of  the  committee  rooms,  but  no 
payment  has  been  made  in  respect  thereof 

Twice  since  the  erection  of  the  courts, 
the  ball  or  corridor  has  been  used  for 
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general  county  meetings  called  by  the 
high  sheriff  —  namely,  to  pass  votes  of 
congratulation  and  condolence  to  Her 
Majesty  on  important  events.  No  pay< 
ment  or  charge  has  been  made  for  the 
building  or  for  admission. 

The  under-sheriff  has  occasionally  held 
a  writ  of  enquiry  in  one  of  the  courts 
without  payment. 

On  no  occasion  has  any  payment  or 
remuneration  been  received  for  the  use  of 
the  building  or  any  part  of  it,  or  for  ad- 
mission, and  no  profit  whatever  is  made 
out  of  it. 

8.  In  theyear  186 1 ,  it  was  resolved  at  the 
quarter  sessions : — ^**  That  the  whole  of  the 
building  of  the  assize  courts  and  police 
station  be  placed  under  the  charge  and 
supervision  of  the  chief  constable,  who  has 
undertaken  to  provide  a  hall-keeper,  with 
sufficient  assistance  and  proper  instructions 
to  attend  to  the  ventilating,  lighting  and 
warming  apparatus,  cleaning,  and  other 
necessary  duties,  and  that  the  county 
should  allow  a  guinea  a  week  to  the  credit 
of  the  police  fund  to  be  applied  to  the 
above  purposes  at  the  discretion  of  the 
chief  constable." 

This  arrangement  has  been  since  carried 
out,  and  the  entire  charge  of  the  whole 
block  is  vested  in  the  chief  constable  as 
such  custodian.  The  uses  of  the  building 
mentioned  in  paragraph  7  have  been  by 
the  allowance  of  the  chief  constable. 

On  the  two  occasions  when  the  hall  was 
used  for  county  meetings,  the  chairman  of 
the  quarter  sessions  for  the  time  being 
gave  permission  on  his  own  responsibility. 
Except  in  the  case  of  the  militia,  the  Jus- 
tices in  quarter  sessions  have  never 
authorised  or  sanctioned,  or  been  asked  to 
authorise  or  sanction,  the  use  of  the  build- 
ings in  the  manner  specified  in  para- 
graph 7. 

9.  "Hie  county  police  station,  as  before 
stated,  was  erected  by  the  Justices  at  the 
same  time  as  and  in  connection  with  the 
assize  courts  for  the  county  constabulary 
under  3  &  4  Yict.  c.  88,  s.  12,  on  lands 
purchased  by  the  Justices.  The  cost 
being  provided  by  money  borrowed  on 
mortgage  of  the  police  rates. 

At  the  Michaelmas  Sessions,  1858  (that 
is,  between  the  date  of  the  contract  for  the 
purchase  and  the  esiecution  of  the  convey* 
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ance),  the  Court  of  quarter  sessions  resolved 
"  That  a  portion  of  the  land  purchased  for 
a  site  of  the  central  police  station  be  ap- 
propriated for  the  erection  thereon  of  the 
new  assize  courts/'  and  ordered  the  trea- 
surer to  debit  the  assize  Courts'  fund  with 
a  portion  of  the  purchase  money  of  the 
premises. 

The  cost  of  erecting  the  police  station 
was  provided  by  money  borrowed  on  the 
mortgage  of  the  police  rates. 

The  land  on  which  the  assize  courts 
and  also  the  central  police  station  are 
built,  was  conveyed  under  21  k  22 
Vict.  c.  92,  in  1859,  by  direction  of 
quarter  sessions,  two  Justices  having 
at  a  previous  sessions  been  author- 
ised to  enter  into  a  contract  for  its  pur- 
chase unto  G.  B.  Morland  ^the  then  clerk 
of  the  peace),  to  have  ana  to  hold  the 
same  premises  unto  and  to  the  use  of  the 
said  G.  B.  Morland  and  his  successors  for 
ever  upon  trust,  to  permit  a  police  station 
house  to  be  constructed  on  the  premises 
at  the  expense  of  the  Justices,  and  other- 
wise to  permit  the  premises  to  be  used, 
appropriated  and  disposed  of  as  the  said 
Justices  of  the  peace  for  the  said  county 
should  from  time  to  time  order. 

10.  The  county  constabulary  was  estab- 
Ushed  under  the  provisions  of  2  <fe  3  Vict, 
c.  93. 

The  force  and  the  police  station  is 
annually  inspected  by  one  of  Her  Majesty's 
inspectors,  appointed  under  the  Act  of  19 
k  20  Yict.  c.  69;  and  if  his  report  is 
aatififBtctory,  a  grant  is  made  by  the 
Treaaory  amounting  to  one  half  of  the 
expenses  of  the  pay  and  clothing  of  the 
force  in  aid  of  the  police  rates. 

11.  The  police  station  is  used  as  the 
central  police  station  for  the  comity  for  the 
temporaiy  confinement  of  persons  taken 
into  custody  by  the  constables. 

It  is  necessary  that  two  superintendents 
and  a  certain  number  of  constables  should 
be  always  on  the  spot  available  for  duty ; 
and  sleeping  and  living  accommodation  is 
provided  for  them  aa  hereinbefore  men- 
tioned. Their  residence  on  the  premises 
is  part  of  their  duty. 

No  rent  is  paid  by  them  for  the  accommo- 
dation given ;  some  unmarried  constables, 
who  are  compelled  as  part  of  their  duty  to 
sleep  at  tho  station,  are  required  tooontri- 


bute  one  shilling  each  per  week  to  cover 
the  expense  of  gas  and  fuel  for  their  cook- 
ing in  the  guard-room  and  for  washing. 

The  superintendent  and  married  con- 
stables  pay  for  their  gas  «nd  coals  them- 
selves. 

No  more  or  better  accommodation  is 
provided  than  is  absolutely  required  for 
the  proper  maintenance  of  the  constabu- 
lary, and  no  profit  or  pecuniary  benefit  is 
derived  from  the  use  of  the  building. 

12.  Water  and  lighting  are  paid  for  by 
the  county. 

13.  The  block  of  premises  are  not,  nor 
is  any  part,  assessed  to  the  district,  or  to 
the  borough  rates,  or  to  the  poor  rates,  and 
no  inhabited  house  duty  is  charged. 

Prior  to  the  assessment  now  made,  the 
premises  were  never  assessed  for  income 
tax,  and  no  person  has  been  previously 
charged  in  respect  thereof. 

14.  So  far  as  it  is  a  matter  of  fact  for 
our  determination,  we  find  that  neither 
the  Justices  of  the  peace,  nor  the  clerk  of 
the  peace,  nor  the  members  of  the  constaba- 
lary,  derive  any  benefit  whatever  from,  nor 
have  they  any  beneficial,  nor  indeed  any 
occupation  of  the  said  premises  by  reason 
of  their  use  thereof,  and  that  tikeir  use 
thereof  is  solely  official  and  for  purposes  of 
duty,  and  that  (except  the  clerk  of  the 
peace,  as  herein  appears)  they  are  not  the 
owners  and  they  are  not  any  of  them  occu- 
piers thereof. 

The  buildings  are  not  adapted  for  any 
purposes  but  those  for  which  they  are  oaed. 
No  rent  ever  has  been  received  for  them  or 
any  part  of  them. 

No  evidence  was  given  before  us  or 
tendered  to  us  as  to  the  alleged  annual 
value  of  the  assessed  premises  or  any  pari 
thereof 

So  far  as  we  can  decide  in  the  absence 
of  evidence  on  the  point  we  are  of  opinion 
that  300^.  per  annum  exceeds  their  annual 
value,  but  under  the  circumstances  herein 
appearing  we  have  not  attempted  to  make 
any  entire  or  partial  assessment,  and  post- 
pone dealing  with  the  amount  of  aaaess- 
ment  until  the  determination  of  tlus 
case. 

15.  ItwsB  conteiided  before  us,  amongst 
other  matters,  that  the  buildings  were  not 
assessable,  and  that  the  Justices  were  not 
assessable   under  the  drottmatanoess  and 
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thftt  the  aawsflmeni  could  not  lawfully  be 
maintained. 

Woy  the  CommissionerB,  are  of  opinion 
that  under  the  circamstanoee  before 
stated, 

I.  No  part  of  the  building  was  property 
assessable  to  income  tax. 

II.  That  even  if  the  buildings  were,  or 
any  part  thereof  was  properly  assessable 
to  income  tax,  the  Justices  of  the  county 
for  the  time  being  were  neither  owners 
nor  occupiers  of  the  buildings,  and  were 
not  chaigeable  with  income  tax. 

III.  That  no  person  was  chargeable 
either  as  owner  or  occupier  of  the  buildings 
with  income  tax. 

lY.  That  there  was  no  evidence  before 
us  of  beneficial  occupation,  or  that  the 
premises  were  of  the  annual  value  men- 
tioned. 

Upon  our  discharging  the  assessment^ 
the  surveyor  of  taxes  declared  his  dissatis- 
fiiM^on  with  our  determination  as  being  erro- 
neous in  point  of  law,  and  wibhin  twenty-one 
days  affcer  the  said  determination  required 
us  by  notice  in  writing,  addressed  to  our 
derk,  to  state  a  case  for  the  opinion  of  the 
Exchequw  Division  of  Her  Majesty's 
High  Court  of  Justice. 

We,  therefore,  hereby  state  the  same, 
raising  the  following  questions  for  the 
opinion  of  the  Ck)urt : — 

L  Whether  the  buildings  are,  or  any 
and  what  part  thereof  \b  properly  asses- 
sable to  income  tax  ) 

II.  If  the  buildings  are  (or  some  part 
thereof  is)  properly  assessable  to  income 
tax,  are  the  Justices  of  the  county  for  the 
time  being  chargeable  with  income  tax  in 
respect  of  the  said  buildings  under  sche- 
dule A 1 

III.  If  the  buildings  are  (or  any  part 
thereof  is)  properly  assessable  to  income 
tax,  and  the  Justices  are  not  chargeable 
witJi  income  tax  in  respect  thereof, 
whether  the  clerk  of  the  peace,  or  the 
inhabitants  or  ratepayers  of  the  county, 
or  any  other  person  or  body  of  persons  is 
or  are  chargeable  with  such  income  tax  f 

IV.  If  part  only  of  the  premises  is 
chargeable,  what  part  is  chargeable,  and 
who  is  to  be  charged,  and  in  what 
capacity,  and  under  what  schedule,  and 
how  LB  the  amount  to  be  ascertained  1 

V.  Whether  the  assessment  can  in  law 


mCHABLMAS  1881  io  MIOHASLMAS  1882. 


SOI 


be  maintained,  or  whether  our  decision  is 
under  the  circumstances  lawful  % 

The  Attomey'GenercU  (Sir  H,  JaaiMa^ 
Q.C\)y  {The  SolicUar-General  {Sir  F.  Her- 
Schelly  Q.C)  and  Dicey  with  him),  for  the 
Crown.— The  Act  42  k  43  Vict.  c.  21.  s.  16 
applies  the  Income  Tax  Acts  previously  in 
force  to  the  year  1879.  Under  these  Acts 
the  land  is  taxed  and  not  the  occupier. 
No.  I.  of  the  rules  of  schedule  A  in  5  <fe  6 
Vict.  c.  35  applies  to  ''all  lands,  tenements 
and  hereditaments  capable  of  actual  occupa- 
tion of  whatever  nature."  Section  70  pro- 
vides that  lands  are  to  be  assessed  whether 
there  is  an  occupier  or  not.  It  is  not  the 
occupier  who  is  taxed,  but  the  lands.  The 
occupier  only  appears  as  part  of  the  manner 
of  taxation.  By  No.  IX.  of  the  rules  of 
schedule  A  every  person  ''  having  the  use 
of  the  lands  "  is  to  be  considered  the  occu- 
pier. No.  VI.  of  these  rules  gives  the  ex- 
ceptions in  favour  of  colleges,  hospitab, 
public  schools,  almhouses  and  literary  in- 
stitutions. Assize  courts  would  have  been 
included  in  the  exceptions,  if  so  intended. 
The  occupation  need  not  be  beneficial  \  it 
is  only  a  "  use"  (as  to  which  see  Bewt  v. 
Roberta  (1)).  The  Justices  have  the  use 
because  the  courts  are  used  under  the 
authority  of  the  Justices.  The  Scotch 
case  of  Clerk  v.  The  Dumfries  Commis- 
sioners of  Supply  (2)  gives  the  construc- 
tion contended  for  to  this  tax,  and  shews 
that  rating  cases  are  not  applicable. 

Matthews,  Q.C.  {H,  D,  Greene  with  him), 
for  the  defendants. — ^The  contention  of  the 
Crown  would  apply  to  all  public  buildings 
including  churches,  so  that  the  practice 
has  been  wrong  fh>m  the  beginning.  But 
the  tax  is  not  charged  on  land,  it  is 
charged  in  respect  of  land  on  the  occupier. 
There  is  no  profitable  occupation  of  this 
land.  The  dcSfendants  ore  neither  owners 
nor  occupiers  of  it.  They  are  not  a  cor- 
poration. The  owners  are  the  ratepayers, 
and  the  Justices  have  no  power  over  the 
building,  but  only  the  quarter  sessions.  The 
buildings  are  held  in  trust  for  the  public 
They  are  altogether  different  from  build- 
ings built — e.g,y  by  a  philanthropic  indi- 
vidual, who  made  no  profit  from  them, 

(1)  47  Law  J.  Bep.  Bxch.  112 ;  Law  Rep.  3 
Ex.  D.  61. 
(8)  7  Se.  S«ss.  Oas.  (4th  series)  IW, 
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because  in  such  a  case  it  could  scarcely  be 
doubted  that  the  builder  would  be  liable 
to  pay  this  tax,  because  the  building  would 
be  capable  of  making  a  profit.  There  are 
several  statutes  which  treat  the  courts  as 
belonging  to  the  inhabitants  of  the  county, 
as,  for  example,  7  Greo.  4.  c.  63,  10  <fe  11 
Vict.  c.  28.  s.  1,  13  &  14  Vict.  c.  61.  s.  24, 
19  &  20  Vict.  c.  69.  s.  22,  21  &  22  Vict. 
c.  92,  33  &  34  Vict.  c.  15.  s.  3,  40  <fe  41 
Vict.  c.  2 1 . 6. 1 6 .  Secondly,  there  is  no  one 
assessable  to  income  tax.  In  The  Queen 
V.  St,  Martin,  Leicester  (3),  it  was  held 
that  county  assize  courts  being  in  the  oc- 
cupation of  the  Crown  for  public  purposes 
are  exempt  from  poor-rate.  In  The  Jvs* 
tices  of  Lcmcashvre  v.  Stretford  (4)  build- 
ings were  held  not  rateable. 

He  cited  The  Justices  of  Lancashire  v. 
Cheetham  (5),  Worcester  v,  Droitwich  (6), 
and  Jones  v.  The  Mersey  Docks  and  Har- 
bour Board  (7).  The  occupation  of  these 
buildings  is  in  the  first  place  of  no  annual 
value ;  and,  secondly,  the  Crown  is  the 
occupier. 

The  Attorney-General  in  reply. — The 
public  use  of  a  building  does  not  exempt 
it  from  taxation.  The  present  case  is  not 
distinguishable  from  the  Scotch  case.  Even 
if  the  occupation  is  in  the  Crown,  as  alleged, 
the  owner  is  still  liable,  but  the  Justices 
are  the  occupiers  and  the  ratepayers  the 
owners.  ''Use''  does  not  mean  beneficial 
use.  The  rating  cases  are  no  authority. 
The  test  in  those  cases  is  beneficial  occupa- 
tion ;  in  these  it  is  capability  of  value. 

Gbove,  J. — This  case  is  not  free  from 
difficulty,  as  there  are  no  express  terms  in 
the  statute  meeting  the  facts,  and  various 
portions  of  the  Act  have  to  be  taken  into 
account.  The  opinion  at  which  I  have 
arrived  has  been  impressed  upon  my  mind 
after  a  prima  facie  opinion  the  other  way. 
It  is  that  the  respondents  are  entitled  to 
our  judgment.  There  is,  I  think,  a  bi'oad 
ground  supplied  by  the  statute  on  which  to 

(3)  8  6.  &  S.  536 ;  36  Law  J.  Rep.  M.G.  99 ; 
Law  Rep.  2  Q.B.  493. 

(4)  B.,  B.  &  E.  226;  27  Law  J.  Rep.  M.C. 
209. 

(5)  37  Law  J.  Rep.  M.C.  12 ;  Law  Rep.  3 
Q.B.  14. 

(6)  46  Law  J.  Rep.  M.C.  241 ;  Law  Rep.  2 
Kx.  D.  49. 

(7)  11  H.L.  Om.  448;  86  Law  J.  Rep.  M.0. 1. 


base  this  result,  and  there  is  substantially 
nothing  conflicting  with  it  or  inducing  a 
contrary  opinion.  What  is  the  object  of 
the  statute]  If  the  title  may  be  taken 
into  consideration — about  which  judicial 
opinion  has  varied — the  object  is  expressed 
in  the  words,  **  An  Act  for  granting  to 
Her  Majesty  duties  on  profits  arising  from 
property,  professions,  taules  and  offices." 
The  tax  or  duty  is  to  be  on  profits  arising 
from  property,  professions,  trades  and 
offices,  which  is  against  the  view  that  it 
is  a  tax  issuing  out  of  land  or  imposed  on 
the  land  or  property  itself.  It  is  a  tax  on 
the  benefit  derived  from  these  things,  an 
annual  tax  upon  the  receipts  which  persons 
obtain  from  them.  Turning  to  the  sche- 
dules, I  find  schedule  A  imposes  duties 
**  for  and  in  respect  of  the  property  in  all 
lands,  tenements,"  &c, — ^not  on  the  property 
itself,  but  in  respect  of  the  property. 
Schedule  B  is  ''  for  and  in  respect  of  the 
occupation  of  all  such  lands,  tenements,"  d^:. 
Schedule  C  ia  ''for  and  in  respect  of  all 
profits  arising  from  interest,  annuities," 
&c. ;  and  schedule  D,  ''  for  and  in  respect 
of  the  annual  profits  or  gains"  arising 
from  trades  or  professions  and  otherwise. 
In  all  these  four  schedules  the  contribution 
is  for  what  a  person  may  annually  receive 
in  respect  of  property  as  owner  and  occu- 
pier, and  in  respect  of  annuities,  trades 
and  employments.  Schedule  A  is  not,  I 
think,  according  to  the  scope  of  the  Act, 
to  be  separated  in  character  from  the 
other  schedules.  In  some  respects  the 
schedules  are  difierently  treated,  but  they 
are  imposed  on  what  the  person  may  re- 
ceive.* 

So  far  the  language  is  more  oonsifltent 
with  the  view  that  the  tax  is  on  the 
person  in  respect  of  the  land  and  not  on 
the  land.  But  No.  IX.  of  the  sets  of  rules 
after  section  60  in  the  Act  struck  me 
as  being  in  favour  of  the  contention  of 
the  Attorney-General.  Its  heading  is, 
"  Bules  for  charging  the  said  duties  under 
schedules  A  and  B."  The  second  rule 
provides  that,  ''evety  person  having  the 
use  of  any  lands  or  tenements  shall  be 
taken  and  considered  for  the  purposes  of 
this  Act  as  the  occupier  of  sudi  lands  or 
tenements."  In  view  of  this  provision  I 
was  at  first  inclined  to  accept  the  axga* 
meat  Idiat  the  Justioes  or  the  deck  of 
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the  peace  were  liable.  But  on  hearing 
the  argnment  on  the  other  side,  and  par- 
ticularly the  case  of  Bent  ▼.  Roberts  (1), 
I  came  to  the  conclusion  that  the  wotd 
''  use"  had  not  the  broad  meaning  attri- 
buted to  it  by  the  Attorney-General,  but 
meant  a  user  such  as  would  or  might  give 
the  person  some  benefit  in  the  use  of  the 
land.  The  benefit  may  not  be  a  rent.  For 
example,  the  owner  of  a  park  has  its  use 
within  the  meaning  of  this  rule,  instead 
of  money  he  has  the  pleasure  and  advan- 
tage, ^e  land  has  always  a  capability  of 
producing  profit.  If  the  owner  does  not 
make  a  profit  of  it,  he  must  still  pay  tax, 
although  he  does  not  get  the  profit  in  a 
pecuniary  form.  The  set  of  rules  No.  X. 
^  to  me  to  Bupport  this  view.  It  is 
described  as  ''Rules  for  estimating  the 
annual  value  of  properties  before  described 
in  schedules  A  and  B  or  either  of  them." 
The  ''  annual"  value  de  cmno  in  annum  is 
referred  to.  The  rules  are  not  for  esti- 
mating the  actual  but  the  annual  value. 
Then  by  rule  I.  of  this  set  the  tenant's 
rates  are  to  be  deducted  from  the  rent. 
Why  so,  if  it  is  the  land  which  is  taxed  ? 
Similarly  by  rule  II.  the  landlord's  rates 
and  taxes  when  paid  by  the  tenant  are  to 
be  added  to  the  rent.  The  3rd  and  4th 
rules,  again,  dealing  with  the  case  of  the 
amount  of  rent  depending  on  the  price  of 
com  or  produce,  tend  to  shew  that  the  duty 
is  payable  in  relation  to  the  annual  value. 
Two  of  these  rules  expressly  apply  to 
schedule  A;  the  others  to  schedules  A 
and  B. 

No.  I.  of  the  sets  of  rules  applying  to 
schedule  A  provides  that  it  shall ''  extend 
to  all  lands,  tenements  and  hereditaments 
or  heritages  capable  of  actual  occupation, 
of  whatever  nature  and  for  whatever  pur- 
pose occupied  or  enjoyed,  and  of  whatever 
value."  The  landlord,  it  may  be,  does  not 
take  rent,  but  he  is  not  to  be  exempt  for 
that  reason,  but  to  pay  on  the  capability 
of  the  land.  No.  II.  provides  that  the  an- 
nual value  shall  be  the  full  amount  for  one 
year  or  the  average  amount  for  one  year 
of  the  profits  received.  Profits  are  what 
are  contemplated  arising  from  something 
that  is  or  may  be  beneficial.  The  assees- 
,ment  may  be  spoken  of  in  reference  to  the 
land,  but  it  need  not  be  made  on  the  land. 
Frimarily  the  occupier  has  tp  be  looked  to 


for  the  taxes,  one  for  himself  and  the  other 
for  the  landlord.  Nothing  in  the  Act 
conflicts  with  this  view.  The  reliance  placed 
on  the  exceptions  or  exemptions  called 
<<  allowances  "  in  No.  V I.  of  the  sets  of  rules 
struck  me  in  the  Attomey-Generars  aiga- 
ment.  Colleges,  hospitals,  public  schools 
and  literary  institutions  are  exempted,  but 
there  is  not  exemption  in  fiivour  of  assize 
courts.  I  think  the  argument  from  the  omis- 
sion is  strong.  For  the  purpose  of  encourag- 
ing art  and  literature  certain  property  is 
exempt,  although  it  may  pay  a  rent.  But 
assize  courts  and  police  courts  in  their 
present  state  are  not  capable  of  paying  a 
rent.  They  do  not  £Bdrly  come  within  the 
words  ''capable  of  paying  rent."  The 
Justices  have  no  right  to  let  them  for  a 
profit.  If  rooms  like  assembly  rooms  were 
among  these  buildings,  and  the  case  so 
found  as  a  feict,  as  in  The  Justices  of  Lan- 
cashire V.  Cheetham  (5),  that  portion  would 
pay  income  tax.  The  Case  virtually  finds 
that  there  is  no  beneficial  occupation.  The 
Justices  would  be  doing  wrong  if  they 
applied  the  building  to  a  private  purpose, 
whether  or  not  they  could  be  interfered 
with  by  a  Court  of  law.  In  the  case  of 
The  Justices  of  Lancashire  v.  Cheetham  (5) 
the  Justices  actually  made  a  profit,  and 
they  were  held  rateable.  With  regard  to 
the  case  in  the  Court  of  Session,  I  do  not 
think  the  distinction  between  that  case 
and  this  at  all  broad.  The  distinction  has 
been  suggested  that  the  commissioners 
actually  bought  the  property  for  them- 
selves under  the  Lands  Clauses  Act,  but 
I  doubt  whether  there  is  a  substantial 
distinction.  The  Mersey  Docks  Case  is 
mentioned  in  the  Scotch  Case,  but  the 
point  for  which  that  case  is  valuable  is 
not  dealt  with.  Attention  was  not  called 
to  the  dicta.  Both  the  Lord  Chancellor 
and  Lord  Blackburn  say  that  assize  courts 
would  not  be  rateable.  In  the  case  of 
income  tax  there  need  only  be  occupation 
or  capability  of  occupation,  not  beneficial 
occupation,  but  the  public  purpose  in  ques- 
tion is  severed  from  the  public  purpose  in 
the  Mersey  Docks  Case.  The  purpose  is 
that  of  public  polity  by  which  the  go- 
vernment of  the  country  is  carried  on. 
The  dida  are  applicable  to  this  case  as  to 
the  rating  case.  The  buildings  cannot 
produce  any  pecuniary  benefit,  nor  are  they 
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capftUe  of  so  doing  in  their  present  state. 
If  those  dicta  had  been  before  the  Scotch 
Judges  the  decision  might  have  been  dif- 
ferent or  not  so  easily  arrived  at.  If  there 
is  a  conflict  between  our  view  and  that  of 
the  learned  Judges  of  Scotland  we  most 
decide  independently,  as  best  we  can.  On 
a  fair  reading  of  the  statute,  I  think  the 
tax  is  applicable  to  persons  making  a  profit 
out  of  the  land,  not  to  the  land  itself. 

HuDDLESTON,  £. — I  am  of  the  same  opi- 
nion, for  the  reasons  which  have  been  given 
by  my  brother  Grove.  The  question  must 
be  looked  at  under  schedule  A  and  schedule 
£,  and  I  think  the  courts  are  not  liable  to 
be  rated  under  either.  As  to  schedule  A,  I 
think  there  was  no  occupation,  or  rather  no- 
thing in  the  shape  of  profit  or  benefit  arising 
from  the  land*  As  to  schedule  £,  I  think 
the  occupation  is  not  such  as  to  render  the 
Justices  liable.  Schedule  A  provides  for 
a  charge  against  hereditaments,  warrant- 
ing the  argument  that  the  tax  is  on  the 
property.  The  set  of  rules  No.  I.  for 
schedule  A  provides  for  assessing  the  pro- 
perty, and  the  assessment  is  to  '*  extend  to 
all  lands,  tenements  and  hereditaments  or 
heritages  capable  of  actual  occupation,  of 
whatever  nature  and  for  whatever  purpose 
occupied  or  enjoyed,"  except  certain  proper- 
ties. What  is  to  be  assessed  %  The  annual 
value.  The  Act  contemplates  the  assessment 
of  profits  accruing  to  the  owner  and  the 
occupier,  recoverable  in  the  first  instance 
from  the  occupier.  I  use  the  word  *'  profits  " 
advisedly.  Thei-e  is  a  difference  in  the  words 
used  in  the  schedules,  bat  the  only  property 
to  which  the  Act  applies  is  that  which  does 
or  may  give  profit.  If  it  is  capable  of 
giving  profit  it  is  taxable,  but  a  profit 
should  be  intended  to  be  made,  and  the  use 
should  be  in  the  nature  of  one  producing 
profit.  Suppose  a  large  monument  is 
erected  on  a  piece  of  land.  The  object  is 
not  to  make  profit.  The  ground  is  capable 
of  yielding  profit,  but  it  is  not  so  intended. 
If  a  person  dedicates  a  park  to  public  use 
never  intending  that  it  shall  yield  profit, 
the  land  is  not  within  the  Act.  Either 
there  must  be  profit  that  could  be  made,  or 
it  must  not  be  intended  that  no  profit 
should  be  made.  These  courts  were  never 
intended  for  profitable  use.  Almost  all 
the  sections  refer  to  profits  or  gains.  Sec- 
tion 62  requires  the  person  chargeable  to 


give  a  statement  '<  containing  the  uuraal 
value  of  all  lands  in  his  occupation,  and 
the  amounts  of  the  profits  or  gains  ansing 
to  such  person  from  all  and  every  the 
sources  chargeable  under  this  Act."  One 
of  the  sources  is  the  annual  value  of  the 
land,  which  he  is  to  state. 

The  title  of  the  present  Act  and  the  prior 
Act,  if  we  may  consider  it,  I  think  is  con- 
clusive. I  doubted  whether  we  had  a  right 
to  consider  the  title,  and  I  have  taken  some 
trouble  to  enquire  into  the  law  on  the  sub- 
ject. Sir  Peter  Maxwell,  in  his  book  on  the 
interpretation  of  statutes,  says :  ''The  title 
is  regarded  by  the  Courts  as  not  forming 
part  of  the  Act,  and  therefore  it  is  not 
taken  into  consideration  in  construing  any 
passage  of  it.  If,  indeed,  it  has  been  looked 
at  sometimes  to  see  what  was  the  object  of 
the  Lc^lature,  and  has  oocaaionally  been 
referred  to  by  the  Judges  as  bearing  on  the 
construction  of  the  Act,  this  has  been  ex- 
cused on  the  ground  that  the  mind,  when 
labouring  to  discover  the  design  of  the 
Legislature,  naturaUy  seiaed  on  everything 
from  which  aid  can  be  derived "  (p.  34). 
But  Mr.  Sedgwick  (8)  lays  down  that  where 
words  are  doubtful  the  title  may  be  resorted 
to.  He  refers  to  Stradlmg  v.  Morgan  (9) 
vlu'Sl  The  King  ^.GaHwriglU  (10),  There  is 
authority  for  saying  that  the  title  may  be 
used  when  there  is  any  ambiguity  in  the 
statute.  I  import  from  the  title  that  the 
duties  are  on  '<  profits  " — that  is,  what  the 
landlord  receives.  There  were  no  profits 
in  this  case,  nor  was  it  intended  there 
should  be  any. 

With  reference  to  schedule  B,  the 
question  arises  as  to  what  is  the  charac- 
ter of  the  occupation.  The  building  is 
used  for  the  purposes  of  public  govern- 
ment. The  occupiei*  is  the  person  having 
the  use.  Who  has  the  use  in  this  caaet 
The  Justices  have  not,  except  when  they 
happen  to  be  t^ere.  llie  use  of  the  court 
belongs  to  the  Crown  in  administering  the 
law.  Lord  Blackburn,  in  the  Mersey 
Docks  Case,  points  out  the  position  of 
assize  courts,  and  the  other  learned  Lords 
agree.  In  The  Queen  v.  Si.  MartMt^  Lei- 
cester (3),  Chief  Justice  Cockbum  sap 
that  the  occupiers  are  the  persona  adminis- 

(8)  Interpretation  of  Statnte?,  2nd  ed^  p.  SJ^ 

(9)  Plow.  203. 

(10)  4  Term^Rep.  490. 


Vol.  61.] 

Ooomber  v.  JwtHoet  qf  Berks, 

taring  justioe.  The  decision  of  the  Court 
of  Session  is  to  be  treated  with  respect,  bat 
it  was  held  that  the  Police  Commissioners 
were  owners.  My  opinion  is  formed  not 
without  doubt,  but  I  think  the  Justices 
are  not  taxable. 

Judgment  fot  the  respondents. 
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Solicitors — Solicitor  of  the  Inland  Bevenue,  for 
the  Crown ;  Newman,  Stretton,  Hilliard  Sl 
Willins,  agents  for  J.  T.  Morland,  Abingdon, 
for  respondents. 


1882.  1  THE  QUEEN  V,  THE  JUDGE  OF 
Feb.  26.  >  THE  CITY  OF  LONDON  COUBT 
April  3.  J        AND  COVINGTON. 

Admiralty  —  Jurisdiction  —  Admiralty 
Court  Act,  1861  (22  cfe  23  Vict,  c,  10),  s,  7— 
County  Courts  having  Admiralty  Juris- 
diction—Z\  d;  32  Vict.  c.  71. 

A  CourUy  Court  hamng  AdmiraUy  juris- 
diction eon  eifUertain  wn  ciction  of  damujyge 
m  respect  of  a  collision  between  ships  taking 
place  in  a  dock  ofrtiJiciaiQ/y  formed  on  the 
land  of  a  dock  company ,  communicating 
by  gates  with  a  river,  but  not  subject  to  the 
flow  and  ebb  qf  the  tide,  the  water  within  it 
being  maintained  at  about  high-water 
mark, 

Kule  to  ahew  cause  why  a  writ  of  pro- 
hibition ahould  not  issue  to  prohibit  fur- 
ther proceeding  in  an  action  in  the  City 
of  London  Court  of  Covington  v.  Hie  Lonr 
don  and  St,  Katharine  Docks  Company, 

The  action  was  an  Admiralty  action  of 
damage  brought  by  the  owner  of  the 
bargee  Gloucester  and  Knot  against  the 
owners  of  the  steam-tug  Louise,  in  re- 
spect of  a  collision  in  the  basin  of  the 
Royal  Albert  Dock,  belonging  to  the  de- 
fendant company. 

The  dock  was  made  on  the  company's 
land,  under  38  &  39  Vict.  c.  cliii.,  enti- 
tled ''  An  Act  for  authorising  the  London 
and  St.  Katharine  Docks  Company  to  con- 
struct an  Eastern  Extension  of  their  Victo- 
ria Dock  upon  lands  part  of  the  Victoria 
Dock  Estate,  originally  acquired  by  the 
Victoria  (London)  Dock  Company  for 
Vol.  51.— Q.B. 


that  purpose,  with  a  new  entrance  from 
the  river  Thames  at  Galleons  Beach." 
The  dock  forms  an  artificial  water,  com- 
municating with  the  river  Thames  by 
channels  over  which  there  are  bridges, 
and  which  are  provided  with  gates  and 
locks,  so  that  the  water  in  the  dock  is 
maintained  at  about  the  level  of  high 
tide ;  but  the  dock  is  not  within  the  flow 
and  reflow  of  the  tide. 

At  the  trial  of  the  action  in  the  City 
of  London  Court  the  defendants  objected 
to  the  jurisdiction.  The  learned  Judge 
decided  that  he  had  jurisdiction,  but  a^- 
journed  the  case  until  this  rule  had  been 
decided. 

A,  E.  Nelson  shews  cause.  —  It  is  ad« 
mitted  that  if  the  Admiralty  Court  would 
have  had  jurisdiction,  the  Judge  of  the 
City  of  London  Court  had  jurisdiction 
under  31  &  32  Vict.  c.  71.  By  the  Admi- 
ralty Court  Act,  1861  (22  <fe  23  Vict.  c. 
10),  s.  7,  it  is  provided  that  '^  the  High 
Court  of  Admiralty  shall  have  jurisdic- 
tion over  any  claim  for  damage  done  by 
any  ship."  He  cited  The  Mahina  (1), 
The  Diana  (2),  Allen  v.  Garbutt  (3), 
2^he  Lemington  (4),  and  Purkis  v.  Flower 
(5). 

A.  Graf/  (Fvnlay,  Q.C,  with  him)  sup- 
ported the  rule,  and  argued  that  some 
limitation  must  be  put  on  the  general 
words  of  section  7  of  the  Admiralty  Court 
Act,  1861,  otherwise  consequences  not  in- 
tended by  the  Legislature  would  follow. 
A  collision  on  TJlleewater  would  be  sub- 
ject to  Admiralty  jurisdiction,  or  even 
between  a  cart  and  a  ship  carried  on  land. 
The  jurisdiction  extended  only  to  the  high 
seas  and  parts  of  rivers  where  great  ships 

go- 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  (6),  prepared 
by  Meld,  J.,  was  (on  April  3)  delivered  by 

(1)  Lnsh.  493,  and  on  appeal,  Brown  and 
Lush.  58  ;  31  Law  J.  Bep.  P.,  M.  k  A.  113. 

(2)  Lnsh.  639 ;  82  Law  J.  Rep.  P.,  M.  k  A. 
67. 

(3)  50  Law  J.  Rep.  Q^B.  141 ;  Law  Rep.  6 
as.  D.  66. 

(4)  32  Law  Times,  69. 

(6)  43  Law  J.  Rep.  Q.B.  33 ;   Law  Rep.  9 
Q.B.  114. 
(6)  Field,  J.;  Bnddlestont  B. ;  Bowen,  J. 
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QUEEN'S  BENCH  DIVISION. 


[N.S. 


The  Quee^i  v.  Judge  of  City  of  London  Court. 

HuDDLESTON,  R,  as  foUowB '.  This  is  a 
rule  for  a  prohibition  to  the  City  of  London 
Court  to  restrain  that  Court  and  the  plain- 
tiff from  proceeding  with  an  action  insti- 
tuted there  by  Henry  Covington  against 
the  St.  Katharine  Docks  Company  to 
recover  damages  sustained  by  collision  in 
the  baain  of  the  Eoyal  Albert  Dock  of  the 
company. 

This  basin  is  a  portion  of  an  extension 
dock  made  by  the  company  under  the 
powers  of  the  London  and  St.  Katharine 
Docks  Company  Act,  1875,  and  is  connected 
at  either  end  by  water-ways  and  basins 
with  the  river  Thames,  the  object  being,  of 
course,  to  afford  additional  dock  accom- 
modation and  adequate  berths  for  ships 
arriving  in  the  port  of  London,  of  which 
those  docks  are  expressly  declared  to  form 
part.  The  company  have  also  power  by 
their  Act  to  take  and  divert  water  from 
the  Thames  into  and  through  the  docks, 
and  the  powers  of  the  company's  harbour 
master  extend  for  300  yards  in  every 
direction  into  the  Thames  from  the  centre 
of  the  outer  lock  gates. 

The  ground  on  which  the  prohibition 
was  sought  was  that  the  City  of  London 
Court  (which  is  one  of  the  County  Courts 
to  which  an  Admiitdty  jurisdiction  has 
been  assigned  under  the  31  &  32  Yict. 
c.  71)  has  no  jurisdiction  to  entertain  a 
claim  for  collision  in  such  a  place  as  this 
inland  basin,  it  not  being  any  part  of  the 
high  seas,  over  which  alone,  it  is  said,  the 
Court  of  Admiralty  has  jurisdiction. 

It  was  not  denied  that  if  the  Admiralty 
Court  has  jurisdiction  the  County  Court 
has  it  also ;  and  the  question,  therefore,  in 
the  present  case  is  limited  to  the  true  con- 
struction of  the  Admiralty  Court  Acts — 
namely,  that  of  the  3  &  4  Yict.  c.  65. 
B.  6,  and  of  24  Yict.  c.  10.  s.  7. 

It  is  undoubted  that  before  the  passing 
of  the  Act  of  3  &  4  Will.  4.  the  Court  of 
Admiralty  had  no  jurisdiction  over  any 
place  within  the  body  of  a  county  such  as 
this ;  but  that  Act  was  expressly  passed  to 
get  rid  of  that  restriction  and  to  extend 
Uie  jurisdiction  of  the  Court  to  places 
withm  the  body  of  a  county ;  and  by  sec- 
tion 6  it  was  accordingly  provided  that 
the  Court  should  have  jurisdiction  to 
decide  all  claims' for  damage  received  by 
any  ship  or  Be^going  vessel,  whether  at 


the  time  within  the  body  of  a  county  or 
upon  the  high  seas.  It  is  unnecessary  to 
consider  whether  this  Act  did  more  than 
remove  that  particular  restriction,  because 
the  extension  of  the  jurisdiction  of  the 
Court  was  carried  still  further  by  the  24 
Yict.  c.  10,  by  which,  among  other  provi- 
sions, it  is  enacted  that  the  Court  of 
Admiralty  shall  have  jurisdiction  over  any 
claim  for  damage  done  by  any  ship,  a  ship 
being  defined  to  be  a  vessel  used  in  navi- 
gation not  propelled  by  oars. 

Now,  the  cause  of  action  in  the  present 
case  fieills  clearly  within  the  language  of 
the  section,  and  it  seems  to  us  that  the 
facts  bring  it  also  within  its  spirit  and 
object. 

Jfirst,  as  to  language,  the  legislation  is 
in  the  most  general  possible  terms — ''  any 
damage,"  without  limitation  of  where  done. 
Then,  as  to  the  spirit  and  object  of  the  Act, 
the  Court  of  Admiralty  had  previously 
clear  jurisdiction  to  entertain  a  claim  for 
any  damage  caused  by  a  ship  in  the  Thames, 
and  surely  the  basin  and  water-way  of  a 
dock  are  in  eflfect  merely  a  prolongation  of 
the  river  for  the  purpose  of  giving  proper 
accommodation  to  diipping  which  must 
otherwise  have  had  to  duchai^ge  or  load  in 
the  river.  We  can  see  no  reason  why,  if 
the  harbour  master  is  guilty  of  any  neg- 
lect by  which  damage  occurs  in  the  300 
yards  of  the  Thames  which  is  within  his 
limit,  he  should  be  liable  to  an  action  in 
the  Court  of  Admiralty ;  and  why,  if  the 
same  thing  occurs  inside  the  outer  gates, 
he  shall  not.  The  thing  causing  the 
damage  is  a  ship ;  she  is  water  borne ;  and 
all  the  principles  upon  which  the  present 
case  would  be  decided  are  identical  with 
those  which  would  govern  a  case  of  colli- 
sion in  the  Thames. 

It  was,  however,  urged  that  if  the  words 
were  to  be  read  in  their  ordinary  sense  the 
section  would  include  ships  in  all  inland 
waters,  and  even  a  ship  in  a  graving  dock, 
or  while  in  the  builders'  yard ;  and  there 
is  always,  when  the  Legislature  uses  sudi 
general  language,  a  difficulty  in  drawing 
the  precise  line  at  which  a  particttlar  case 
shall  be  ruled  within  the  enactment  and 
another  shall  be  ruled  out  of  it.  AU  we 
have  to  do,  however,  is  to  decide  this  pre- 
sent case,  and  on  principle  this  case  seems 
to  come  within  the  Act    Authoritj  also 
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The  Queen  v.  Jud^e  of  dtp  of  London  Court, 

supports  this  contention.  The  object  and 
effect  of  the  Act  have  been  declared  to  be 
to  confer  upon  the  Court  of  Admiralty 
the  utmost  jurisdiction  in  cases  of  colli- 
sion. This  is  the  language  of  Dr.  Lush- 
ington,  and  his  exposition  of  the  statute 
was  expressly  approved  of  by  the  Privy 
Council — The  Maivina  ( 1 ).  This  language 
was  again  repeated  by  Dr.  Lushington  in 
the  case  of  The  Diana  (2),  in  which  he 
held  that  the  Court  had  jurisdiction  under 
24  Yict.  c.  10,  to  entertain  a  claim  for  a 
collision  which  had  happened  in  the  Great 
North  of  Holland  Canal — ^that  is,  in  foreign 
inland  waters. 

In  principle  this  last  case  appears  to  us 
undistinguishable  from  the  present  one, 
and  we  think,  therefore,  that  the  City  of 
London  Court  has  the  j  urisdiction  it  claims, 
and  that  the  rule  must  be  discharged  with 
costs. 

JRule  discharged. 


Solidton — Lowless  &  Nelson,  for  plaintiff,  in 
the  City  of  London  Conrt ;  W.  M.  Hacon,  for 
defendants. 
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I.       1 
,  23.  / 


MOBTON  V.  PALMBB. 


Practice — Plaintiff  ordered  to  pay  Costs 
— Stay  of  Proceedings, 

There  is  no  rule  of  practice  by  which  a 
plaintiff  ordered  to  pay  costs  in  the  course 
of  an  action,  but  not  paying  them  is  liable 
to  have  his  action  stayed  until  they  are 
paid, 

Beversal  of  an  order  to  stay  proceedings 
made  at  chcmibers  on  the  strength  of  cm 
order  of  the  Court  of  Appeal,  setting  aside 
the  verdict  for  the  plaintiff,  and-  granting 
a  new  trial,  and  further  directing  the 
plaintiff  to  pay  the  costs  of  the  appeal  and 
of  the  motion  below. 

Appeal  against  an  order  of  a  Judge  at 
chambers  staying  the  action  until  the 
plaindff  should  pay  the  costs  directed  to 
be  paid  by  him  by  an  order  of  the  Court 
of  Appeal  of  the  17th  of  November,  1881. 

The  order  of  the  Court  of  Appeal  was  as 


follows :  "  It  is  ordered  that  the  verdict 
found  for  the  plaintiff  on  the  trial  of  this 
cause,  and  the  judgment,  if  any,  entered  or 
signed  thereon,  be  set  aside,  and  a  new 
tnal  had  between  the  parties,  the  costs  of 
the  first  trial  to  abide  the  event.  And 
it  is  further  ordered  that  the  plaintiff  do 
pay  to  the  defendant  or  his  solicitor  the 
costs  of  this  appeal  and  of  the  application 
to  the  Divisional  Court,  to  be  taxed  by  the 
Master." 

This  order  was  made  upon  an  ap- 
peal from  a  Divisional  Court  refusing  a 
new  trial  after  a  verdict  for  the  plaintiff, 
as  reported  at  p.  7  Ante.  The  costs  of  the 
appeal  and  of  the  application  to  the  Di- 
visional Court  were  taxed  but  not  paid  by 
the  plaintiff,  whereupon  the  defendant  ob- 
tained the  order  now  in  question. 

Firday,  Q,G.,  for  the  plaintiff— The 
Court  of  Appeal  did  not  stay  the  action, 
and  this  Court  will  not  now  order  a  stay. 
This  case  is  not  like  Cook  v.  Hathway  (1), 
in  which  the  plaintiff  was  an  assignee  in 
bankruptcy,  on  whom  there  was  no  liability 
to  pay  the  costs  which  the  bankrupt  had 
been  ordered  to  pay.  The  idea  that  default 
in  paying  costs  is  a  contempt  is  no  longer 
tenable  since  the  abolition  of  imprison- 
ment for  non-payment  of  money — see  Ja^^ 
sonv,  Ma/wby  (2). 

W,  0,  Harrison,  Q,C,,  and  McCaU,  for  the 
defendant — The  defendant  is  in  contempt 
for  not  paying  the  costs  ordered.  He  is 
none  the  less  in  contempt  because  he  can- 
not be  imprisoned.  The  Chancery  practice 
on  this  head  is  distinct— ITi&ow  v.  Bales 
(3),  White  V.  Bromige  (4).  The  same 
practice  now  rules  in  all  divisions — Grant 
V.  HoUand  (6).  The  order  to  stay  was 
not  made  in  the  Court  of  Appeal  for 
the  reasons  given  in  Goddard  v.  Thomp- 
son  (6),  and  the  right  practice  is  to  make 
this  application  based  on  the  previous 
order.     The  rule  is  laid  down  in  DanielTs 

(1)  39  Law  J.  Rep.  Chano.  99 ;  Law  Rep.  8 
Sq.  612. 

(2)  45  Law  J.  Rep.  Chanc.  63 ;  Law  Rep.  1 

Ch.  D.  86. 

(3)  3  Moo.  &  Cr.  197 ;  7  Law  J.  Rep.  Chanc 

131. 

(4)  26  W.R.  312. 

(5)  47  Law  J.  Rep.  C.P.  618 ;  Law  Rep.  3 
C.P.  D.  180. 

(6)  47  Law  J.  Rep.  Q.B.  382. 
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Morton  V.  Pahiu^. 


Chtncery  Practice  (7),  and  the  forms 
given  in  DanielTs  Chaticery  Forms  (8). 
If  there  be  any  discretion  in  the  matter, 
the  discretion  of  the  Judge  at  chambers 
will  not  be  disturbed. 
Finlai/f  Q.C.,iD.  reply. 

The  following  judgments  were  (on  Feb. 
23)  delivered : 

Mathew,  J. — This  was  a  motion  for 
a  stay  of  proceedings  in  the  action  until 
payment  by  the  plaintiff  of  the  costs  of 
certain  interlocutory  proceedings.  A 
Master  had  made  an  order  for  a  stay  of 
proceedings,  and  that  order  was  approved 
by  the  Judge  on  appeal.  The  order  was 
made  for  two  reasons — first,  that  the  Court 
will  always  interpose  where  an  oppressive 
use  is  sought  to  be  made  of  its  process ; 
secondly,  that  according  to  the  practice  of 
Courts  of  equity,  the  Court  ought  to  stay 
the  proceedings  until  the  order  of  the  Court 
of  Appeal  has  been  complied  with.  It 
seems  to  me  to  be  questionable  whether 
the  order  could  have  been  made  on  either 
ground,  but  even  if  it  could,  there  is  the 
preliminary  question  whether  the  Court  of 
Appeal  contemplated  such  a  condition  when 
making  this  onier.  There  is  no  such  con- 
dition imposed  in  terms  by  the  order,  and 
I  think  there  is  no  doubt  that  the  order 
wfts  made  with  reference  to  common  law 
procedure  irrespectively  of  the  equity  rule. 
I  think  we  have  no  power  to  insert  such 
a  condition  in  the  order  which  the  Court 
of  Appeal  did  not  impose.  The  appeal 
must  be  allowed  with  costs. 

Cave,  J. — In  this  case  the  Court  of 
Appeal  has  ordered  the  plaintiff  to  pay 
the  costs  of  certain  interlocutory  proceed- 
ings in  that  Court,  and  the  question  beforo 
us  is  whether  further  proceedings  in  the 
action  by  the  plaintiff  should  be  stayed 
until  these  costs  are  paid. 

It  was  first  contended  that  the  defendant 
is  entitled  to  such  stay  aa  a  matter  of 
right,  and  that  we  have  no  discretion  to 
refuse  it.  I  cannot  accede  to  this  ar- 
gument. It  is  to  my  mind  entirely  con- 
trary to  justice,  that  without  being  at 
liberty  to  exercise  any  discretion  whatever, 
the  Court  should  be  compelled  to  say  that 
a  man  who  may  have  a  just  claim  should 

(7)  5th  ed.  p.  697. 

(8)  8id  ed  p.  967. 


be  prevented  from  pursuing  it  further, 
because  he  may  be  unable  to  pay  the  costs 
of  some  interlocutory  proceeding,  in  which 
he  may  have  failed,  perhaps  firom  no  &ult 
of  his  own.  Mr.  Harrison  says  that  the 
right  has  been  exercised  and  acted  on  in 
the  Court  of  Chancery.  But  on  looking 
at  the  case  he  has  referred  to,  I  cannot 
find  that  any  such  rule  has  been  laid  down 
or  even  suggested.  It  was  next  contended 
that  in  the  exercise  of  our  discretion  we 
ought  to  stay  proceedings  until  these  costs 
have  been  paid.  Now  the  order  of  the  Court 
of  Appeal  simply  directs  that  the  plaintiff 
shall  pay  these  costs,  it  does  not  stay 
further  proceedings  until  these  costs  are 
paid,  nor  does  it  direct  that  they  shall  be 
defendant's  costs  in  the  cause  in  any  event 
It  simply  directs  that  the  plaintiff  shall 
pay  them,  which  of  course  means  that  he 
shall  pay  them  forthwith  after  taxation. 
The  costs  have  been  taxed  and  have  not 
been  paid,  ought  we  then  to  stay  further 
proceedings  until  they  are  paid  f  Before 
the  passing  of  the  Judicature  Acts,  in  the 
Court  of  Chancery  it  appears  to  have  been 
'  the  practice,  where  a  motion  had  been  re- 
fused with  costs,  not  to  allow  the  motion 
to  be  renewed  until  those  costs  had  been 
paid — BeUchamber  v.  Giani  (9) ;  OldfiM 
V.  Cobbett  (10).  So  in  the  common  law 
Courts  it  has  been  the  practice,  where 
a  second  action  has  been  brought,  for  the 
Court  to  stay  proceedings  until  the  costs 
of  the  former  action  were  paid,  provided 
both  actions  were  brought  against  the  same 
parties  and  for  the  same  cause,  or  substan- 
tially so — see  ffoare  v.  Dickson  (11),  where 
most  of  the  previous  cases  on  the  subject 
are  referred  to,  and  Cobbett  v.  Warner  (12). 
The  principle  of  the  practice  in  each 
Comi;  was  the  same — namely,  that  if  a 
litigant  had  brought  an  action  or  made 
a  motion  against  another  and  had  failed, 
he  should  not  bring  a  fresh  action  or 
renew  his  motion  until  he  had  paid  the 
costs  of  the  previous  proceeding.  This 
practice,  however,  is  no  justification  for 
our  mitlring  such  an  order  in  this  case. 

(9)  3  Madd.  650. 

(10)  12  Beav.  91. 

(11)  7  Oom.  B.  Bep.  164;   18  Law  J.  Bep. 
C  P.  168. 

'(12)  8  B.  &  S.  21 ;  36  Law  J.  Bep.  Q.B.  94  ; 
Law  Bep.  2  Q.B.  108. 
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Morton  ▼.  Palmer, 


The  plaintiff  here  is  not  seeking  to  try 
over  again  something  in  which  he  has 
failed  before.  He  suooBeded  in  the  former 
trial,  and  that  verdict  having  been  set 
aside  for  misdirection  on  the  terms  that 
the  costs  of  the  first  trial  are  to  abide  the 
event,  he  is  now  desiroas  of  taking  his 
chance  of  a  second  trial.  It  is  quite  true 
that  he  was  ordered  to  pay  the  costs  of  the 
appeal  and  has  not  paid  them,  but  for  those 
costs  the  defendant  has  the  ordinary  re- 
medies, and  I  am  of  opinion  that  there  is 
no  rule  of  practice  which  could  justify  us  in 
doing  what  the  Court  of  Appeal  has  not 
done,  and  making  his  right  to  go  to  a 
second  trial  conditional  on  his  paymg  those 
costs. 

Appeal  allowed. 


Solicitors — Edward  Doyle  &  Sona^  for  plaintiff ; 
Indermaur  &  Clarke,  for  defendant. 


1881. 
Nov.  29 


.} 


In  re  hobton. 


SoUcUar  —  Practising  tvUhout  duly 
SUunped  OertiJuxUe — Solicitor  with  CofwnJt/ry 
Certificate  acting  in  LoTkdon — Stamp  Act^ 
1870  (33  (k  34  Vict.  c.  97),  s.  59,  and 
schedule. 

A  solicitor  holding  a  certificate  stamped 
with  the  duty  charged  under  the  Stamp 
Actf  1870,  if  the  solicitor  ^^  practises  or 
carries  on  his  business ''  beyond  ten  miles 
from  the  General  Post  Office  in  London, 
which  is  lower  than  the  duty  charged  if 
the  soUeUor  **  practises  or  carries  on  his 
business  **  within  those  limits,  (Utended  a 
taoBotion  of  costs  at  the  central  office  of  the 
Supreme  Court : — Held,  thai  by  that  single 
act  he  had  not,  contrary  to  section  59,  aded 
or  pradised  withotU  a  duly  stamped  cer- 
tificate. 

Appeal  from  an  order  of  Pollock,  B.,  at 
chambers. 

WiUiam  Horton,  a  solicitor,  having 
acted  as  such  for  J.  W.  B.  Brown,  plaintiff 
in  an  action  in  the  High  Court,  and  the 
latter  having  obtained  an  order  for  the 
tazatioii  of  Horton's  bill  of  costs, 


&  Mallard,  solicitors,  carrying  on  business 
at  Birmingham,  were  employed  by  Brown 
to  fuA  for  him  in  reference  to  the  taxation. 
Mallard  attended  the  taxation  before  the 
Master  at  the  Royal  Courts  of  Justice; 
Horton's  bill  was  reduced  by  a  consider- 
able amount,  and  the  costs  of  such  taxation 
became  payable  by  Horton.  The  bill  of 
costs  of  Muggins  &  Mallard,  in  respect  of 
such  taxation,  was  objected  to  by  Horton 
on  the  ground  that  Mallard,  holding  only 
a  certificate  stamped  with  the  duty  pay- 
able by  a  country  solicitor,  had,  by  attend- 
ing the  taxation  at  the  Boyal  Courts  of 
Justice,  acted  or  practised  without  a  duly 
stamped  certificate,  contrary  to  the  Stamp 
Act,  1870,  s.  59  a).  The  objection  was 
set  aside  by  the  Ma^r ;  and  Pollock,  B., 
by  the  order  now  appealed  from,  upheld 
the  decision  of  the  Master. 

Wood  HiU,  in  support  of  the  appeal. — 
Attending  the  taxation  in  London  was 


(1)  The  Stamp  Act,  1870  (33  &  34  Vict.  c.  97), 
8.  69 :  "  1.  Bvery  person  who  ....  (a)  directly 
or  Indirectly  acts  or  practlBes  in  any  Oourt  as 
.  ..."  a  **  solicitor  ....  without  having  in 
force  ....  a  duly  stamped  certificate,  .  .  . 
(p)  on  applying  for  any  snch  certificate  does  not 
truly  specify  the  facts  ....  upon  which  the 
amoont  of  daty  chargeable  upon  his  certificate 
depends,  shall  forfeit  60/.,  and  shall  be  in* 
capable  of  maintaining  any  action  or  suit  for 
the  recovery  of  any  fee,  reward  or  disbursement 
on  account  of,  or  in  relation  to,  any  act  or  pro- 
ceeding done  or  taken  by  him  in  any  such 
capacity.  2.  Any  person  in  whose  name,  either 
alone  or  together  with  any  other  person,  any 
proceeding  is  taken  in  any  Court  shall"  be 
presumptively  **  deemed  to  have  acted  in  such 
proceeding." 

The  schedule  (which  by  section  6,  sub-section 
2  is,  with  everything  therein  contained,  to  be 
read  as  part  of  the  Act)  imposes  the  following 
rates  of  duty :  '*  Certificate  to  be  taken  out 
yearly  ....  by  every  person  admitted  or  en- 
rolled in  Bngland  or  Ireland  as  *  a  *'  solicitor 
....  if  such  person  practises  or  carries  on  his 
business — in  Bngland  within  ten  miles  from 
the  General  Foist  Office  in  the  City  of  London,** 
9/.  if  he  has  been  admitted  or  enrolled,  or  has 
carried  on  business  for  three  years ;  42.  lOi .  if 
for  a  less  period — '<  in  Bnglimd  beyond  the 
above-mentioned  limits,**  62.  or  32.,  according  to 
the  same  periods  of  standing.  [The  scheaule 
refers  to  sections  69-64.  Section  62  says  the 
certificates  of  solicitors  are,  in  Bngland,  to 
be  applied  for,  taken  out,  issued,  dated  and 
stamped  in  accordance  with  the  proTisioiiB  of 
6  &  7  Vict.  0.  78  and  28  ft  24  Ylot.  o.  127.] 
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In  re  Horton. 

"  practising  "  there  within  the  meaning  of 
the  Act  ( 1 ) ;  and  therefore,  although  it  may 
be  at  Birmingham  that  Messrs.  Huggins 
k  Mallard  "  carry  on  business,"  there  was 
an  acting  or  practising  without  a  duly 
stamped  certificate,  contrary  to  section  69. 

He  referred  to  23  &  24  Vict.  c.  127. 

Bingwood,  contra^  was  not  called  upon. 

Field,  J. — ^It  is  not  suggested  that 
there  was  any  fraud  or  impropriety  on  the 
part  of  Mr.  Mallard  in  respect  to  taking 
out  his  certificate,  or  that  his  certificate 
in  being  taken  out  as  a  country  certificate 
wsA  not  rightly  taken  out.  But  he  having 
been  retained  by  a  client  to  attend  a  taxa- 
tion of  costs  before  the  Master  at  the  Koyal 
Courts  of  Justice,  and  having  attended 
the  taxation  accordingly,  it  is  said  that  he 
has  acted  or  practised  without  a  duly 
stamped  certificate,  contrary  to  33  <b  34 
Vict.  c.  97.  s.  59  (1),  a  penal  enact- 
ment. Taking  the  words  ''  acts  or  piao- 
tises  "  together,  and  finding  in  the  schedule 
the  phrase  ''  carries  on  his  business " 
used  apparently  as  equivalent  to  ''  prac- 
tises," I  think  the  Legislataie  intended 
not  to  strike  at  a  single  act  done  in 
London  by  a  country  soUcitor,  but  at  the 
general  canning  on  of  business  and  prac- 
tising. I  am  of  opinion  that  the  motion 
must  be  dismissed. 

Cave,  J. — ^I  am  of  the  same  opinion. 
The  question  is  where  Mr.  Mallard  ''  prac- 
tises or  carries  on  business."  Mr.  Wood 
Hill  contends  that  if  a  solicitor  does  any 
business  at  a  particular  place  he  '^  practises  " 
there.  But,  in  my  opinion,  the  language 
of  the  schedule,  ''  practises  or  carries  on 
his  business,"  points  to  a  series  of  acts,  and 
not  to  an  isolated  transaction. 

Motion  diamissed. 


BoUcitorB — James  Neal,  for    Horton;    Inder* 
xnaor  &  Co.,  for  Huggins  &  Mallard. 
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LILLET  V.  DOUBLEDAT. 


Damages,  Measure  of — Breaok  of  Con- 
tract—  Wrongful  Act  ofBaiUe — Negligence, 

The  defendant  contracted  to  warehouse 
certain  goods  of  the  plaintiff  for  the  plain- 
tiff at  a  particular  phioe  ;  but  took  them  to 
another  place,  where  they  were  destroyed  by 
fire.  The  plairUiff,  by  reason  of  the  goods 
not  being  warehoused  where  the  defendant 
liod  contracted  to  warehouse,  lost  the  benefit 
of  the  insurance : — Held,  thai  the  defen- 
dant was  liaMe  to  pay  the  value  of  the 
goods. 

This  was  a  motion  to  entor  judgment 
for  the  plaintiff  pursuant  to  the  hidings  of 
the  jury.  The  action  was  brought  to  re- 
cover iiie  value  of  certain  goods  which  the 
defendant  agreed  to  warehouse  at  his  de- 
pository in  the  Kingsland  Koad,  but  which 
in  violation  of  his  contract  he  had  ware- 
housed elsewhere ;  and  the  plaintiff,  it  was 
alleged,  lost  the  insurance  of  them  after 
they  were  destroyed  by  fire,  because  they 
were  insured  as  being  at  Kingsland  Road. 

Murphy,  Q.C.  (with  him  C.  B.  Jones),  for 
the  plaintiff. — The  contract  having  been  to 
warehouse  the  goods  in  Kingsland  Eoad, 
the  defendant,  by  his  breach  of  that  con- 
tract, took  on  himself  the  risk  of  the  loss 
of  the  goods,  and  is  liable  for  their  value 
— Dams  V.  Garrett  (1).  Also  the  defen- 
dant may  be  said  to  have  converted  the 
goods  to  his  own  use  by  not  warehousing 
them  in  Kingsland  Road  as  he  had  agreed ; 
and  the  plaintiff  is  therefore  entitled  to  re- 
cover the  value  of  the  said  goods. 

Addison,  Q,C.  (with  him  Dunlop  HiU), — 
There  was  no  conversion  nor  intention  to 
convert,  and  the  defendant  is  only  liable  if 
he  failed  to  use  reasonable  skill  as  a  ware- 
houseman—  Fouldes  V.  Wittoughby  (2). 
The  damages  claimed  are  too  remote--- 
Hadley  v.  BaoBendale  (3) — ^not  having  been 
contemplated  by  the  parties  at  the  time  of 
contracting.    Hohbs  v.  The  London  and 

(1)  6  Bing.  716 ;  8  Law  J.  Bep.  C.P.  263. 

(2)  8  Mee.  &  W.  640;  1  DowL  P.O.  (H.a)  86; 
10  Law  J.  Bep.  Ezch.  864. 

(3)  9  Exch.  Bep.  341 ;  28  Law  J.  Bep.  Ezch. 
179. 
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lAUe^  v.  Douhleday. 

South  Western  BaihMy  Company  (4)  is  in 
point.  Also  HecUd  v.  Carey  (5),  Glynn  v. 
The  Bast  and  West  India  Dock  Company 
(6),  The  British  Columbia  Saw  MiU  Com^ 
pony  V.  NeUleship  (7). 

Gbove,  J. — I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment.  The  jury 
have  undoubtedly  found  that  there  has 
been  a  breach  of  contract  here.  The  de- 
fendant having  been  entrusted  with  goods 
for  the  particular  purpose  of  keeping  them 
in  a  specified  place  took  them  to  another, 
and  must,  therefore,  be  responsible  for  what 
happened  there. 

The  only  exception  to  this  rule  is  where 
the  goods  must  as  inevitably  have  been 
destroyed  at  one  place  as  at  the  other.  If 
a  bailee  elect  to  deal  with  goods  entrusted 
to  him  in  a  different  way  from  that  autho- 
rised by  the  bailor,  he  takes  upon  himself 
the  risks  of  so  doing,  unless  the  risk  is  in- 
dependent of  his  acts  and  inherent  in  the 
property  itself.  That  proposition  is  fully 
supported  by  the  case  of  Davis  v.  Garrett 

il).  It  was  argued  that  that  case  was 
edded  on  the  ground  that  the  defendant 
was  a  common  carrier ;  but  that  was  not 
the  basis  of  the  judgment  of  the  Chief 
Justice,  for  he  decided  that  as  the  loss 
happened  during  the  wrongful  act  of  the 
defendant,  and  was  attiibutable  to  his 
wrongful  act,  the  defendant  could  not  set 
up  in  answer  to  the  action  the  bare  pos- 
sibility of  the  loss  arising  apart  from  his 
wrongful  act,  and  he  brought  forward,  by 
way  of  illustration,  the  case  of  a  defendant 
who  had  by  mistake  forwarded  a  parcel 
by  a  wrong  conveyance,  and  said  if  a 
loss  had  thereby  ensuedi,  the  defendant 
would  undoubtedly  be  liable.  I  do  not 
decide  the  question  whether  there  was 
here  a  conversion,  but  base  my  decision 
on  the  fact  that  the  defendant  broke 
his  contract  by  dealing  with  the  subject- 
matter  in  a  manner  different  from  that  in 
which  he  had  contracted  to  deal  with 
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The  only  case  that  would  have  made  me 
hesitate  is  Hobhs  v.  The  London  and  South 
Western  Railway  Company  (4),  on  which 
we  are  told  some  doubt  has  been  thrown 
in  a  recent  case  in  the  Court  of  Appeal — 
M' Mohan  v.  Fidd  (8) ;  but  the  doubt  is 
not  strong  enough  to  affect  the  opinion  I 
have  expressed  in  this  case. 

LiNDLET,  J. — I  am  of  the  same  opinion. 
The  plaintiff  entrust<ed  his  goods  to  the 
defendant  for  the  purpose  of  their  being 
warehoused  at  a  specified  place,  and  the 
defendant  warehoused  them  elsewhere. 
They  were,  without  negligence  on  the  part 
of  the  defendant,  destroyed  whilst  at  the 
other  place,  and  in  consequence,  in  my 
judgment,  the  plaintiff  is  entitled  to  da- 
mages from  the  defendant.  The  question 
remains,  what  damages  f  HadleyY.Baxen- 
dale  (3)  is  not  in  point,  because  the  question 
here  is,  whether  the  responsibility  for  the 
goods  lay  on  the  defendant,  and  if  so,  the 
damages  must  be  their  value.  But  it  is 
said  that  the  defendant  is  only  responsible 
for  want  of  reasonable  care ;  but  is  that  so 
in  a  case  where  in  dealing  with  the  goods 
the  defendant  departed  from  his  authority  1 
I  give  no  opinion  on  the  question  of  con- 
version. What  answer  has  the  defendant 
to  the  plaintiff  who  asks  for  his  goods 
back  t  Can  he  refuse  either  to  return  the 
goods  or  pay  their  value  1  I  think  he 
cannot.  The  reasoning  in  Davis  v.  Garrett 
{!)  is  applicable;  and  Burrows  v.  The 
March  Gas  and  Coke  Company  (9)  shews 
that  the  damage  is  not  too  remotei 

Stephen,  J.,  concurred. 

Jtulgment/or  the  plaintiff. 


Solidtora— Phelps,  Sidgwick  8c  Biddle,  for  plain- 
tiff |  Marsden  k  Son,  for  defendant. 


(4)  44  Law  J.  Bep.  Q.B.  49 ;  Law  Bep.  10  Q.B. 
111. 

(5)  11  Oonu  B.  Bep.  977 ;  21  Law  J.  Bep. 
C.P.  97. 

(6)  60  Law  J.  Bep.  Q.B.  62;   Law  Bep.  6 
Q.B.  D.  476. 

(7)  37  Law  J.  Bep.  C.P.  236 ;   Law  Bep.  3 
CP.  499. 


(8)  60  Law  J.  Bep.  Q.B.  662;  Law  Bep.  7 
Q.B.  D.  691. 

(9)  41  Law  J.  Bep.  Bzoh.  46 ;  Law  Bep.  6 
^xch.  67 ;  on  appeal,  7  ibid.  96. 
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PENWABDEN  V,   ROBERTS. 

SOLOMON  (claimant), 

BiU  of  Sale — Attestation  by  Solicitor  to 
the  Grantee—il  d:  42  Vict,  c.  31.  8.  10. 

The  execution  of  a  bill  of  sale,  to  which 
the  BiUe  of  Sale  Act,  1878,  applies,  may 
bejLtteeted  by  the  solicitor  to  the  gramiee. 

Appeal  by  motion,  under  38  k  39  Yict. 
0.  50.  8.  6,  from  the  County  Court  at 
Winchester. 

Interpleader  issue  tried  in  the  County 
Court,  to  determine  whether  certain  goods 
in  the  possession  of  the  defendant,  the 
execution  debtor,  were  the  property  of  the 
plaintiff,  the  execution  creditor,  or  of  one 
Solomon,  who  claimed  them  under  a  bill 
of  sale.  The  County  Court  Judge  barred 
the  claimant,  and  gave  judgment  in  favour 
of  the  execution  creditor,  on  the  ground 
(amongst  others)  (1),  'Hhat  the  bill  of 
sale  was  attested  by  the  solicitor  to  the 
grantee  alone,  the  grantor  not  having 
had  independent  advice  "  (2). 

A  rule  nisi  having  been  subsequently 
obtained  to  set  aside  this  judgment, 

Stephen  Lynch  shewed  cause ; 

Rvngwood  appeared  in  support. 

The  following  authorities  were  cited  : — 
Seal  V.  Claridge  (3),  Vernon  v.  Cooke  (4), 
Hill  V.  Kirkwood  (5),  Davis  v.  Ooodmam, 
(6). 

Cur,  adv.  vuU. 

Field,  J.  (Nov.  7)  (after  stating  the 
facts  as  above  set  out). — ^The  claimant  is 
entitled  to  the  benefit  of  his  security  unless 
its  validity  is  rendered  void  by  some  statu- 

(1)  The  aigQment  and  jadgment  proceeded 
on  the  above  ground  only. 

(2)  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c. 
SI),  s.  10 :  '<  Abill  of  sale  shall  be  attested  and 
registered  under  this  Act  in  the  following 
manner : — The  execution  of  every  bill  of  sale 
shall  be  attested  by  a  solicitor  of  the  Supreme 
Court,  and  the  attestation  shall  state  that  before 
the  execution  of  Che  bill  of  sale  the  effect 
thereof  has  been  explained  to  the  grantor  by 
the  attesting  solicitor." 

(3)  60  Law  J.  Bep.  Q.B.  316 ;  Law  Rep.  7 
Q.B.  D.  616. 

(4)  49  Law  J.  Bep.  Q.B.  767. 
(6)  28  W.R.  369. 

(6)  49  Law  J.  Bep.  Q.B.  101,  844 ;  Law  Bep. 
6  O.P.  D.  20, 128. 


toiy  defect,  and  the  question  for  oar  deter- 
mination is  whether,  under  the  dream- 
stances  of  this  case,  the  requirements  of 
the  Bills  of  Sale  Act,  1878,  have  been 
complied  with.  As  an  objection  to  the 
bill  of  sale,  it  is  stated  that  the  attestation 
was  not  in  aooordanoe  with  the  s|Hrit  of 
the  Act,  because  the  attesting  solicitor  was 
not  a  solicitor  who  was  independent  of 
both  parties.  It  is  true  that  he  was  soli* 
dtor  to  the  grantee,  and  that  he  owed  no 
duty  towards  the  grantor,  exceptuig  those 
which,  as  a  solicitor  and  a  public  officer, 
he  would  be  bound  to  perform;  but  we 
assume  that  he  acted  in  a  proper  manner, 
and  we  are  of  opinion  that  his  attestation 
is  sufficient. 

There  is  no  authority  on  the  point ;  the 
case  which  comes  nearest  to  this  is  Seal  v. 
Claridge  (3),  in  which  Mr.  Baron  Hud- 
dleston  ruled  that  a  bill  of  sale  could  not 
be  attested  by  a  solicitor  who  was  himself 
the  grantee,  and  this  ruling  was  upheld  by 
the  Court  of  Appeal.  But  there  is  a  wide 
distinction  between  that  case  and  the  pre- 
sent, and  it  is  one  which  is  relied  on  by 
Lord  Chancellor  Selbome  in  his  judgment, 
where  he  holds  that  the  Act  requires  the 
attesting  witness  to  be  some  third  person. 
We  have  come  to  the  same  conclusion: 
we  are  of  opinion  that  no  words  in  the 
Act  require  that  the  solicitor  should  be 
independent  of  the  parties,  and  think  that 
the  attestation  by  the  solicitor  to  the 
grantee  alone  is  a  sufficient  compliance 
with  the  Act. 

BowEN,  J.,  concurred. 

Rule  absolute  with  costs. 


Solicitors— A.  8.  Jonas,  for  claimant;  Prior, 
Bigg,  Church  &  Adams,  agents  for  Adams  k 
Co.,  Winchester,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
1882.        1 
March  15, 16./ 


GIBBS  V.  GUILD.* 


StcUute  of  ZimUaiioTH — Fraud — Corir 
ceahneni  of  Ccmm  of  Actum — Discovery  of 
Original  Fraud — Time  from  which  Sta- 
tute rune  in  Case  of  Fraud — Absence  of 
Reasonahle  Mecme  of  Discovery  of  Fraud 
— Judica^re  Act — AppUoation  of  Eule  of 
Equity. 

Concealed  Jraud  and  the  absence  of  rear 
shnable  mearu  of  discovery  of  such  fraud 
may  be  pleaded  in  reply  to  a  defence  of 
the  Statute  of  Limitations, 

Where  to  a  daimfor  da/ma^es  for  frau- 
dulent representations,  wherd>y  the  plain- 
tiff was  Ofiduced  to  purchase  certain  shares 
which  were  always  worthless,  the  defen- 
dant pleaded  the  Statute  of  Limitations, 
and  the  plaintiff  replied  that  he  did 
not  discover,  and  could  not  by  reason- 
able diligence  have  discovered  the  fraud, 
or  that  the  defenda/nt  was  a  party  to  it, 
and  that  the  defendant  had  actively  con- 
cealed the  fraud  to  prevent  discovery  till 
within  six  years  before  action, — 

Held,  on  demurrer,  by  Lord  CoLEBiDGEy 
C.J.,  amd  Bbbtt,  L.J.  (Holkeb,  L. J.,  dis- 
»entiente\  a  good  reply. 

Appeal  bj  the  defendant  firom  a  judg- 
ment of  Field,  J.,  reported  Ante,  p.  228. 

The  action  was  brought  against  the 
defendant  as  promoter  of  a  company,  to 
reooyer  damages  for  fraudulent  representer 
tLons  made  by  him  more  than  six  years 
before  action  brought,  by  reason  of  which 
the  plaintiff  was  induced  to  buy  shares  in 
a  certain  company.  The  statement  of  de- 
fence alleged  that  the  cause  of  action  did 
not  arise  within  six  years,  to  which  the 
plaintiff  replied  that  he  did  not  discover 
the  fraud,  or  that  the  defendant  had  been 
a  party  to  it,  and  that  the  plaintiff  could 
not  by  reasonable  diligence  have  disco- 
vered it  until  within  six  years  before  the 
action.  Further,  that  the  defendant  ac- 
tively and  deliberately  concealed  the  exist- 
ence and  means  of  discovering  such  fraud, 
in  order  to  prevent  and  delay  the  plaintiff 
from  discovering  it  until  within  six  years. 

•  Coram  Lord  Coleridge,  C. J. ;  Brett,  L.J. ; 
and  Holker,  L.  J. 

Vol.  51.— Q.B. 


Demurrer  thereto  (1). 

Petheram,  Q.C.,  and  Ham  (with  them 
Harrison,  Q.C.),  for  the  defendant. — The 
first  question  is,  whether  the  replication 
would  have  been  demurrable  befoi*e  the  Ju- 
dicature Act,  and  it  is  submitted  that  it 
would.  Clark  v.  Hougham  (2)  was  a  deci- 
sion on  the  question  whether  there  was  a 
sufficient  acknowledgment  of  a  debt  to  take 
it  out  of  the  Statute  of  Limitations  (21 
Jac.  1.  c.  16.  s.  3);  and  the  observations 
of  Best,  J.,  which  will  be  relied  on  by 
the  plaintiff,  are  but  obiter  dicta.  The 
remarks  of  Lord  Mansfield  in  Bree  v. 
Hclbech  (3),  which  was  an  action  of  as- 
sumpsit, only  go  to  this  extent,  that  there 
may  be  cases  which  fraud  will  take  out  of 
the  Statute  of  Limitations;  but  the  real 
question  there  was,  whether  the  fraud  was 
anywhere  asserted  in  the  replication,  and 
the  Court  held  that  every  fact  therein 
alleged  might  be  true  without  any  &alt 
on  the  part  of  the  defendant.  The  dicta 
of  the  Judges  in  Clark  v.  Hougham  (2) 
and  Bree  v.  Holbech  (3)  are  virtually  over- 
ruled in  The  Imperial  Oas  Company 
V.  The  London  Oas  Cornpamy  (4)  and 
Hunter  v.  Gibbons  (5).  lliese  two  cases 
and  the  words  of  the  statute  itself  shew 
that  the  Statute  of  Limitations  was  an 
absolute  answer  to  an  action  for  damages 
prior  to  the  Judicature  Act,  and  the 
effect  of  holding  the  contrary  would  be 
to  graft  an  exception  upon  the  Statute 
of  Limitations  which  was  never  intended 
by  the  Legislature. 

Booth  V.  Lord  Warrington  (6),  which 
was  a  suit  in  equity  to  recover  money  paid 
on  a  bond  which  was  alleged  to  have  been 
obtained  by  fruud,  only  decides  that  there 
might  have  been  an  action  maintainable 
at  common  law,  and  that  a  Court  of  equity 
would  not  have  been  debarred  from  giving 

(1)  The  defendant  farther  rejoined  that  the 
several  frauds  and  concealments  alleged  did 
not  aocrae  within  six  years  before  action.  To 
this  the  plaintifl  demnrred ;  but  the  Judgment 
of  the  Court  of  Appeal  on  the  demurrer  to  the 
replication  made  it  annecessary  to  oonsider  this 
demurrer. 

(2)  2  B.  &  C.  149 ;  3  Dowl.  k  By.  322. 

(3)  2  Dongl.  666. 

(4)  10  Exch.  Bep.  39 ;  23  Law  J.  Bep.  Bxoh. 
308. 

(6)  1  Hurl.  Sc  N.  469 ;  26  Law  J.  Bep.  Bxoh.  1. 
(6)  4  Bro.  P.C.  163. 
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relief,  although  the  cause  of  action  had 
accrued  six  years  before  the  action  was 
commenced.  Hovenden  v.  Lord  Annealey 
(7)  also  shews  that  the  Courts  of  equity 
have  always  been  considered  to  be  within 
the  spirit  and  meaning  of  the  Statute  of 
Limitations,  and  do  not  merely  act  by  ana- 
logy  to  it,  but  in  obedience  to  it.  See 
also  Bond  v.  Hopkins  (8).  The  principle 
on  which  Courts  of  equity  will  act  has 
been  long  established—  namely,  that  where 
the  remedy  in  equity  corresponds  with 
the  remedy  at  law,  and  the  latter  is  sub- 
ject to  a  limit  in  point  of  time  by  the 
Statute  of  Limitations,  there  the  Courts 
of  equity  will  act  by  analogy  to  the  sta- 
tute, and  impose  the  same  limitation — 
Knox  V.  Gye  (9).  The  judgment  of  Lord 
Westbury  shews  that  where  the  Courts  of 
law  and  of  equity  respectively  exercised 
concurrent  jurisdiction,  the  Courts  of 
equity  considered  themselves  bound  by  the 
statute. 

In  the  case  of  In  re  Oreavea  (10)  Jessel, 
M.R.,  said  that  the  Statute  of  Limitations 
did  not  affect  Courts  of  equity,  because  it 
only  applied  to  what  were  commonly  called 
common  law  actions ;  but  that  the  statute 
now  applied  to  any  action  which  is  pro- 
perly described  by  the  statute,  whether  it 
is  brought  in  one  Court  or  another,  and 
is  consequently  binding  on  the  High 
Court  wherever  the  action  is  one  to  re- 
cover a  debt  upon  a  contract.  Where  the 
Courts  of  law  and  equity  have  concurrent 
jurisdiction,  as  in  the  present  case,  the 
Courts  of  equity  have  cdways  considered 
themselves  bound  by  the  statute. 

T.  WUUa  OhiUf/{with  him  E.  E.  Webster, 
Q.C.f  and  EvamS,  for  the  plaintiff. — The 
dfect  of  the  Juaicature  Act,  1873,  s.  24, 
IB,  that  every  Division  of  the  High  Court 
is  a  Court  of  equity  as  well  as  a  Court 
of  law.  If,  therefore,  a  Court  of  equity  will 
grant  relief  in  such  a  case  as  this,  then 
it  follows  that  this  Court  also  will  give 
relief.  In  Booth  v.  Lord  Warrington  (fi) 
the  demand  was  clearly  one  whidi  ooula 
have  been  made  the  subject-matter  of  an 

(7)  2  Sch.  &  Lef.  607,  630,  634. 

(8)  I  Ibid.  413,  428. 

(9)  42  Law  J.  Rep.  Chanc.  234 ;  Law  Rep.  6 
H.L.  Cas.  674-5. 

(10)  60  Law  J.  Rep.  Chano^  817 ;  Law  Bep. 
18  Ch.  D.  661. 


action  at  law,  and  there  the  Court  of 
equity  granted  relief.  It  is  no  objection 
to  equity  that  the  facts  of  the  case  would 
support  an  action  at  law,  and  this  is 
borne  out  by  the  remarks  of  Lord  Cot- 
tenham  in  Blavr  v.  Bromley  (11).  This 
argument  is  also  supported  by  section  23 
of  the  Judicature  Adi,  1 873.  In  Trotter  v. 
McLean  (12)  the  cause  of  action  was  the 
fraudulent  conooalment  of  a  trespass,  and 
Fry,  J.,  in  delivering  judgment,  said  that 
the  period  of  limitation  imposed  by  the 
statute  of  James  ought  to  apply  to  prooeed- 
ings  in  the  Chanceiy  Division  in  respect  of 
a  trespass,  unless  some  equitable  ground 
for  repelling  the  application  of  the  statute 
existed,  and  that  in  the  case  of  fraud  the 
statute  would  undoubtedly  not  apply.  It 
is  the  well-established  rule  in  equity  that 
in  cases  of  fraud  the  Statute  of  limita- 
tions begins  to  run  from  the  discovery  of 
the  fraud  —  The  Ecclesiastical  Commis- 
sioners o/  England  v.  The  North  Eastern 
Railway  Compa/ny  (13) ;  The  South  Sea 
Compa/ny  v.  WyrnondseU  (14) ;  Bond  v. 
Hopkins  (8) ;  Hovenden  v.  Lord  Annesley 
(7)  and  Blair  v.  Bromley  (11).  So  again, 
in  the  case  of  fraudulent  conversion  of 
trust  money,  lapse  of  time  is  no  bar  to 
the  suit,  because  in  such  a  case  the  relief 
is  founded  on  fraud,  and  not  on  construc- 
tive trust — Eol/e  v.  ^^ory  (15).  See 
also  Brown  v.  Howard  (16).  Tne  rule  of 
equity  that  fraud  prevents  the  operation 
of  the  Statute  of  lamitations  is  one  which 
has  been  recognised  in  an  American  case 
— Sherwood  v.  Sutton  (17). 
Bam  replied. 

LoBD  Coleridge,  C.  J. — ^I  am  of  opinion 
that  the  judgment  of  the  Court  below  is 
right,  and  should  be  affirmed.  The  point 
that  we  have  to  dedde  is  this  :  an  action 
is  brought,  and  to  my  mind  it  does  not 
signify  whether  it  is  brought  for  the  re- 

(11)  2  Ph.  364,  affirmlDg  6  Hare,  642;  16 
Law  J.  Rep.  Chanc.  496. 

(12)  49  Law  J.  Rep.  Chanc.  266 ;  Law  Rep. 
13  Ch.  D.  674,  684. 

(13)  47  Law  J.  Rep.  Chanc.  20  -,  Iaw  Rep.  4 
Ch.  D.  846. 

(14)  8  P.  Wms.  143. 

(16)  34  Law  J.  Rep.  Chanc.  274, 276,  per  Lozd 
Westbury. 

(16)  2  Brod.  k  Ring.  73. 

(17)  6  MasoDi  143. 
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ooYeey  of  a  specific  sum  of  money,  or  for 
the  recovery  of  that  sum  with  interest  in 
the  shape  of  damages—  the  money  in  the 
one  case  having  been  paid,  and  the  damages 
in  the  other  case  having  been  occasioned 
by  the  fraud  of  the  defendant.  The 
plaintiff  claims  back  a  sum  of  money 
which  the  defendant  has  obtained  from 
him  by  fraudulent  misrepresentation.  The 
defendant  says :  ''  Assuming  that  I  did  so, 
I  did  so  more  than  six  years  ago;  the 
statute  of  James  says  that  no  action  on 
the  case  shall  be  maintained  beyond  six 
years  from  the  time  when  the  cause  of 
action  arose ;  the  cause  of  action  accrued 
when  you  parted  with  your  money  to  me 
by  my  fraud  more  than  six  years  ago,  and 
the  statute  is  therefore  an  answer  to  your 
daim."  To  that  the  plaintiff  replies  that 
the  statute  would,  as  a  general  rule,  be  an 
answer,  but  in  this  case  the  defendant  had 
no  right  to  set  it  up,  because  he  had  con- 
cealed his  fraud  from  the  plaintiff  during 
those  years,  and  had  made  the  statute  run 
in  his  own  favour,  and  cannot,  therefore, 
in  accordance  with  the  principles  which 
the  Court  has  to  administer,  take  advan- 
tage of  the  statute  by  such  an  act  of  in- 
justice ;  and  the  question  is  whether  that 
reply  is  a  good  answer. 

It  is  clear  if  we  went  upon  the  prin- 
ciples of  strict  common  law  actions  and 
pleadings  that  there  are  two  decisions 
directly  in  favour  of  the  defendant  that 
such  a  replication  under  the  old  rules  of 
pleading  would  not  have  been  a  good 
answer  to  the  plea — Htmter  v.  Gibbons  (5) 
and  The  Imperial  Oiu  Compcmy  v.  The 
London  Oas  Company  (4).  It  is  equally 
admitted  that  if  this  were  a  pure  equity 
proceeding  before  the  Judicature  Act,  and 
had  been  a  suit  instituted  in  a  Court  of 
equity  to  recover  back  a  sum  of  money 
which  had  been  obtained  from  the  plaintiff 
by  fraud,  and  the  defendant  had  pleaded 
the  statute,  the  replication  pleaded  in  this 
case  would  have  been  held  to  be  a  sufiEusient 
answer.  Booth  v.  Lord  Warrington  (6)  was 
admitted  by  Mr.  Ram  in  the  course  of  the 
argument  to  be  equally  in  fiivour  of  the 
pliontiff  if  this  were  a  case  of  pure  equity 
proceeding,  as  Hunter  v.  Gibbons  (5)  and 
The  Imperial  Oas  Compam,y  v.  Tne  Lon- 
don €hs  Company  (4)  are  admitted  to  be 
in  fftvour  of  iSoB  defendant  if  the  prooeed- 
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ing  were  at  common  law.  Booth  v.  Lord 
Warrington  (6),  which  was  decided  by  the 
House  of  Lords  after  consultation  with 
the  Judges,  is  binding  upon  this  Court,  and 
it  is  enough  to  say  thett  Mr.  Bam  was  un- 
able to  distinguish  that  cajse  from  the  pre- 
sent one,  if  this  case  is  to  be  treated  as  a 
pure  equity  proceeding.  The  report  of 
that  case  is  extremely  unsatisfiEU^ry,  both 
from  its  brevity,  and  from  the  necessity  of 
having  to  draw  inferences  which  I  do  not 
think  fairly  are,  but  which  possibly  might 
be,  open  to  dispute.  It  is  not,  however, 
absolutely  necessary  to  rely  on  that  de- 
cision, although  it  has  always  been  treated 
as  a  binding  decision ;  its  principles  have 
been  adopted,  and  the  grounds  upon  which 
the  Court  of  equity  proceeded  in  that  and 
similar  cases  have  been  expounded  from 
time  to  time  by  Judges  of  the  highest 
authority.  NeiUier  is  it  necessary  to  dis- 
cuss the  many  cases  in  which  the  prin- 
ciples laid  down,  or  assumed  to  have  been 
laid  down,  in  Booth  v.  Lord  Warrington 
(6)  have  been  avowed  and  acted  upon. 
The  case  is  expressly  cited  in  The  South  Sea 
Company  v.  WymondseU  (14),  where  the 
facts  are  more  fully  stated  than  in  Broum'a 
Report,  Now  Lord  King,  who  had  been 
an  eminent  common  law  Judge,  decided 
The  South  Sea  Company  v.  WymondseU 
(14)  in  accordance  with  and  on  the  au- 
thority of  Booth  V.  Lord  Warrington  (6). 
The  principles  which  have  actuated  Courts 
of  equity  in  administering  this  exception, 
if  it  may  so  be  called,  in  the  Statute  of 
Limitations,  are  discussed  at  length,  to- 
gether with  the  authorities  in  their  chro- 
nological order,  in  the  elaborate  judgments 
of  Lord  Redesdale  in  Bond  v.  Hopkins  (8) 
and  Hovenden  v.  Lord  Annesley  (7).  I 
apprehend  that  the  principle  there  laid 
down  is  this  :  that  the  Statute  of  Limita- 
tions does  really  in  a  sense  bind  Courts  of 
equity  as  much  as  it  does  Courts  of  law, 
for  the  reason,  stated  by  Lord  Eedesdale, 
that  equity  follows  the  law,  and  that  in 
general  what  are  the  legal  rights,  in  the 
absence  of  anything  to  prevent  the  indi- 
vidual suitor  before  the  Court  of  equity 
relying  upon  them,  will  be  also  the  equit- 
able rights  of  suitors,  and  in  ordinary  cases 
the  Statute  of  Limitations  applies,  as  his 
Lordship  is  careful  to  say,  not  by  analogy, 
but  by  reason  of   the  obedience  which 
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Courts  of  equity  owe  to  the  enactments  of 
the  statute.     But  it  has  always  heen  the 
principle  of  the  Courts  of  equity,  while 
admitting  that  there  are    certain    legal 
rights,  to  see  that  the  suitors  in  each  par- 
ticular case  shall  not  be  allowed  to  avail 
themselves  of  those  legal    rights.      The 
Courts  of  equity  do  not  say  that  the  law 
does  not  exist,  nor  do  they  presume  to  in- 
terfere with  the  law,  but  they  say  it  is 
unjust    in    this    particular  case  for  the 
plaintiff  or  the  defendant  to  insist  upon 
the  legal  right,  which  it  is  admitted  does 
exist,    and    they  therefore    restrain    the 
exercise  of  that  right.     I  do  not,  therefore, 
admit  that  Courts  of  equity  have  grafted 
an  exception  on  the  Statute  of  Limitations 
by  administering  it  in  the  way  in  which 
they  have  done.     This,  however,  depends 
upon  the  meaning  of  words;  if,  by  en- 
grafting an  exception  upon  the  statute  is 
meant  that  the  Courts  of  equity  prevent  a 
particular  person  from  taking  advantage 
of  the  statute,  then  that,  no  doubt,  is  true  ; 
but  if  it  is  meant  to  be  said  that  the 
terms  of  the  statute  where  it  applies  have 
been  altered,  or  that  the  Courts  of  equity 
have  enlarged  or  narrowed  the  language 
of  the  statute  in  cases  to  which  it  is  ap- 
plicable, then  I  demur  to  the  correctness 
of  the  expression.     The  idea  I  wish  to 
convey  is  this — I  understand  that  Courts 
of  equity  deal  with  the  Statute  of  Limita- 
tions as  they  deal  with  eveiy  other  l^al 
right,  whether  given  by  statute  or  existing 
at  common  law,  and  do  not  abrogate  it» 
but  say  that,  on  principles  well  understood 
in  these  Courts,  it  is  unjust  in  this  par- 
ticular case  to  exercise  those  rights  which 
have  been  given  by  law. 

The  Courts  of  equity  have  therefore 
held  that  in  cases  of  this  kind,  where  the 
statute  applied,  and  where  the  cause  of 
action  and  the  knowledge  of  the  cause  of 
action  are  contemporaneous,  there  the 
statute  runs  in  Courts  of  equity  as  it  does 
in  Courts  of  law.  Where,  however,  the 
cause  of  action  is  created,  but  its  existence 
is  concealed  from  the  person  who  ought  to 
take  advantage  of  it  by  the  fraud  of  the 
person  who  creates  it  at  any  rate  for  more 
than  six  years,  there  the  defendant  shall 
not  take  advantage  in  his  own  favour  of 
the  wrong  which  he  himself  has  done,  and 
a  fresh  equity  exists  from  the  moment  of 


the  discovery  of  the  fr&nd  which  ooQcealed 
the  cause  of  action ;  and  from  that  time, 
according  to  Lord  Redesdale's  judgment, 
accrues  a  fresh  cause  of  action,  to  which 
the  Statute  of  Limitations  will  be  applied 
by  the  Courts  of  equity. 

Upon  this  demurrer  I  assume  that  there 
was  a  cause  of  action,  and  that  it  was 
created  more  than  six  years  ago,  but  that 
the  knowledge  of  the  existence  of  that 
cause  of  action  was  concealed  from  the 
plaintiff  by  the  fraud  of  the  defendant  for 
more  than  six  years.  If  this  were  a  pure 
equity  proceeding  it  follows  from  the  cases 
which  have  been  cited  and  the  principles 
there  laid  down  that  the  plaintiff  would  be 
entitled  to  succeed  on  this  rqilicaiion. 

The  question  then  arises  as  to  how  this 
proceeding  is  to  be  regarded.  Is  it  to  be 
regarded  as  a  common  law  proceeding,  in 
which  case  I  admit  the  defendant  is  en- 
titled to  succeed ;  or  is  it  to  be  regarded  as 
an  equity  proceeding,  in  which  case  the 
plaintiff  would  be  entitled  to  succeed  f 
Strictly  speaking,  it  is  neither ;  but  it  is  an 
action  in  the  High  Court  of  Justice 
created  by  the  Judicature  Act,  1873,  by 
the  operation  of  which  the  two  systems  <^ 
common  law  and  equity  were  in  a  certain 
sense  both  abolished — that  ui  to  say,  the 
rights  and  the  principles  of  both  remained, 
but  so  far  as  they  were  in  conflict  they 
were  not  allowed  to  exist  in  conflict  with 
one  another,  and  the  High  Court  of  Jus- 
tice was  not  only  empowered,  but  was 
ordered  to  give  relief  to  suitors  in  the 
High  Court  according  to  the  principles  of 
law  and  equity  concurrently.  It  is  there- 
fore plainly  fedlacious  to  treat  this  case  as 
if  it  were  either  an  action  at  law  or  a  suit 
in  equity  before  the  Judicature  Act,  1873. 
We  have  to*  consider  the  operation  of  that 
Act  upon  the  two  old  systems  so  fiir  as 
they  conflict.  The  rule  now  is  that  eadi 
division  of  the  Court  is  to  administer  full 
justice  according  to  so  much  of  the  prin- 
ciples of  either  of  the  two  old  conflictiDg 
systems  as  may  be  necessary  in  each  re- 
spective case  to  give  effectual  and  complete 
relief  to  the  suitors  before  the  Court.  Both 
the  rules  of  common  law  and  the  rules  of 
equity,  as  modifying  those  rules  of  common 
law,  are  now  to  be  applied.  This  is  an 
action  to  recover  back  money,  or  for 
damages,  but  it  is  immatwial  wbioh,  for 
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the  reaaons  alreadj  giyen.  To  that  there 
18  a  defence  which,  prior  to  the  Judicature 
Act,  would  have  been  held  to  be  a  satiB' 
ftctoiy  one ;  but  as  we  are  no  longer  bound 
by  the  rulw  of  strict  common  law,  we 
have  to  see  what  the  Ck>urtB  of  equity 
would  have  done  in  a  case  of  this  sort. 
Relying,  therefore,  on  the  general  expres- 
sions <^  section  23  and  section  24,  sub- 
section 1,  of  the  Judicature  Act,  1873, 1 
think  we  are  bound  to  give  the  relief  that 
a  .suitor  would  have  obtained  in  equity, 
and  to  uphold  the  validity  of  this  reply. 
It  is  true  that  although  HurUer  v.  Oibbona 
(5)  and  The  Imperial  Oas  Company  v. 
The  London  Ocu  Company  (4)  are  directly 
in  point  to  the  contrary,  and  are  binding 
on  Courts  of  co-ordinate  jurisdiction,  yet 
they  are  not  binding  on  the  Court  of  Ap- 
peal. It  is  not  necessary  to  consider  what 
was  the  true  principle  df  the  old  common 
law  pleading  in  an  action  in  whi<di  fraud 
was  a  reply  to  a  plea  of  the  Statute  of 
Limitations  \  but  it  is  sufficient  to  say  that 
that  case  has  not  been  concluded  in  the 
Court  of  Appeal,  and  that  thei<e  are  dicta 
of  Judges  of  very  great  eminence  which 
make  it  a  matter  oi  argument  whether,  even 
if  this  had  to  be  treated  as  a  pure  common 
law  question,  this  Court  might  not  have 
arrived  at  the  same  result  which  it  now 
arrives  at,  upon  the  joint  operation  of 
common  law  and  equity  principles  under 
the  Judicature  Act,  1873. 

It  is  not,  however,  necessary  to  decide 
that  question,  but  I  desire  to  say  that  the 
remarks  of  Lord  Mansfield,  Mr.  Justice 
Holroyd,  Mr.  Justice  Best,  and  other 
great  authorities,  at  all  events  seem  to 
shew  that  the  matter  is  by  no  means  one 
which  is  incapable  of  argument  in  the 
Court  of  Appeal. 

Brett,  L.  J. — ^I  am  strongly  of  opinion 
that  the  Judicature  Act  hiw  not  altered 
therightsor  remedies  of  any  parties.  That 
Act  merely  says  that  the  same  rights  and 
remedies  are  to  be  administered  as  were 
formerly  administered ;  and  that  all  the  re- 
medies shall,  in^.^^y4  of  being  administered 
by  two  Courts,  be  now  administered  by  the 
same  Court.  It  follows  equally,  therefore, 
that  the  Judicature  Act  does  not  alter  or 
repeal  the  effect  of  any  statute  which  for- 
merly was  applicable  to  a  particular  case. 
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The  present  case  must  therefore  be  decided 
on  the  ground  that  this  Court  will  now 
administer  every  equity  which  a  Court  of 
equity  would  administer,  so  that  if  equity 
would  have  granted  relief  in  this  case  this 
Court  will  now  grant  the  same  relief.  The 
next  proposition  is  that  the  Courts  of 
equity  would  have  relieved  the  plaintiff. 
There  was  some  argument  that  the  first 
proposition  which  I  have  enunciated  did 
not  now  hold,  and  it  was  suggested  that 
inasmuch  as  the  names  of  actions  are  now 
altered,  there  is  no  longer  an  action  of 
trespass  or  an  action  on  the  case,  and 
therofore  that  the  Statute  of  Limitations 
did  no  longer  apply ;  but  I  am  of  opinion 
that  the  Judicature  Act  did  not  at  all 
alter  or  affect  the  Statute  of  Limitations, 
which  therefore  still  applies  to  the  cir- 
cumstances which  constituted  the  actions 
named  in  it ;  so  that  if  the  facts  are  such 
as  formerly  would  have  supported  an  ac- 
tion on  the  case  or  an  action  of  trespass 
the  Statute  of  Limitations  would  still  ap- 
ply to  them. 

'Hie  chief  argument  here  has  been  on 
the  subsequent  proposition — ^namely,  that 
the  Courts  of  equity  would  not  have 
granted  relief  in  tlus  case  upon  the  grounds 
that  the  facts  would  have  supported  a 
common  law  action  on  the  case,  and  that 
the  Statute  of  Limitations  therefore  would 
have  applied,  because  it  runs  from  the 
accrual  of  the  cause  of  action ;  that  the 
alleged  fraudulent  concealment  would  have 
no  effect  upon  the  statute;  and  that  to 
give  effect  to  the  alleged  fhiudulent  con- 
cealment in  the  way  suggested  would  be 
contrary  to  the  very  words  and  intention 
of  the  statute. 

For  the  purposes  of  the  present  case,  all 
actions  may  be  divided  into  three  kinds — 
namely,  transactions  in  which,  before  the 
Judicature  Act,  the  only  remedy  would 
have  been  by  a  suit  in  equity;  secondly, 
transactions  in  which  the  remedy  was  at 
common  law  only ;  and,  thirdly,  cases  in 
which  the  two  Courts  claimed  concurrent 
jurisdiction,  so  that  a  person  might  have 
claimed  a  remedy  in  either  Court.  Where 
the  transaction  was  such  as  came  within 
the  meaning  of  the  Statute  of  Limitations, 
the  Courts  of  equity  recognised  the  binding 
authority  of  the  statute,  and  if  there  were 
nothing  else  but  the  cause  of  action  which 
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had  arisen  more  than  six  years  before  the 
commencement  of  the  suit,  the  statute  was 
interpreted  in  precisely  the  same  way  by  the 
Courts  of  equity  as  by  the  Courts  of  common 
law.  But  where  there  was  a  cause  of  action 
which  had  accrued  more  than  six  years 
before  the  commencement  of  the  suit,  the 
Courts  of  equity  on  doctrines  of  their  own 
applied  a  particular  kind  of  equity ;  the 
statute  was  not  construed  so  as  to  give  an 
equity ;  but  an  equity  was  adopted  which 
was  independent  of  the  statute,  and  which 
no  doubt  had  an  effect  on  the  transaction, 
notwithstanding  the  statute — ^that  is  to 
say»  the  defendant  was  not  allowed  to  pre- 
vent the  plaintiff  from  supporting  the 
right  to  his  remedy  on  the  ground  that  the 
statute  was  a  bar,  where  the  existence  of 
the  cause  of  action  was  fraudulently  con- 
cealed from  him  by  the  defendant  until  a 
period  beyond  the  six  years. 

There  is  some  little  confusion  in  the 
expressions  used  in  some  of  the  cases,  as 
to  fraud  being  the  origin  of  the  cause  of 
action.  But  that  is  not  the  fraud  which 
i*aised  the  equity  in  question.  Assuming 
the  cause  of  action  was  not  the  fraud,  if 
the  existence  of  that  cause  of  action  was 
fraudulently  concealed  from  the  plaintiff 
by  the  defendant,  then  the  equity  arose, 
notwithstanding  that  the  cause  q&  action 
had  arisen  more  than  six  years  before 
action.  It  was  not  denied  that  where 
the  only  remedy  was  in  equity,  the 
Courts  of  equity  would  have  adopted 
that  other  remedy.  To  take  the  case  in 
which  the  cause  of  action  was  one  which 
could  only  give  rise  to  a  remedy  in  a  Court 
of  law,  there  the  Statute  of  Limitations 
was  pleaded,  and  it  was  proposed  to  answer 
that  plea  by  a  replication  that  although 
the  cause  of  action  had  really  accrued 
more  than  six  years  before  the  commence- 
ment of  the  action,  yet  the  existence  of 
that  cause  of  action  had  been  fraudu- 
lently concealed  from  the  plaintiff  by  the 
defendant  untU  within  six  years.  It  cer^ 
tainly  was  held — HwrUer  v.  Gihhona  (5) 
and  The  Imperial  Qua  Compcmy  v.  The 
Londim  Oaa  Compcmy  (4) — that  such  a 
replication  could  not  be  supported  either 
as  a  legal  or  as  an  equitable  replication. 
There  does  not  seem  to  be  any  decision  as 
to  whether  a  Court  of  equi^,  if  applied 
to,  would    have   prevented  a  defendant 


under  such  drcumstanceB  from  pleading 
the  Statute  of  Limitations  in  a  Court  of  law. 
All  that  was  decided  in  the  cases  in  which 
the  equitable  replication  was  not  allowed 
was  that  in  the  opinion  of  the  Judges  who 
refused  to  allow  it,  a  Court  of  equity 
would  not  have  granted  such  an  injunction 
simply  and  without  terms.  I  venture  to 
doubt  whether  that  view  was  correct,  and 
whether  a  Court  of  equity  would  not  have 
granted  an  injunction  simply  upon  such 
facts  being  proved  before  them.  I  venture 
still  to  doubt  whether,  taking  into  con- 
sideration the  doctrine  suggested  by  sudi 
authorities  as  Lord  Mansfield,  Mr.  Justice 
Bayley,  Mr.  Justice  Holroyd,  Mr.  Justice 
Best,  Chief  Justice  Dallas  and  other  great 
common  law  Judges,  the  replication  would 
not  be  allowed  in  a  Court  of  Appeal  to  be 
a  good  replication  at  law.  It  is  unneces- 
sary to  decide  that  point  in  the  present 
case,  and  I  give  no  opinion  whether  such 
a  replication  in  an  action  at  law  would  be 
a  good  replication,  nor  whether  if  the 
cause  of  action  be  one  in  which  there 
would  have  been  no  remedy  in  equity  but 
only  in  law,  the  replication,  at  all  events 
treated  as  an  equitable  replication,  would 
not  now  be  a  good  one.  In  the  present 
case  the  transaction  is  such  that  there 
would,  before  the  Judicature  Act,  have 
been  a  concurrent  remedy — ^that  is  to  say, 
the  plaintiff  might  have  had  the  same 
remedy  precisely,  either  in  equity  or  at 
law. 

This  action  is  founded  upon  an  alleged 
fraud,  committed  by  the  defendant,  by 
which  money  was  obtained  from  the  plain- 
tiff, who  now  seeks  to  recover  it  back, 
together  with  the  general  interest  which 
he  would  have  obtained  for  the  use  of  that 
money  if  it  had  been  lefb  in  his  hands. 
That  such  an  action  would  lie  at  law  can- 
not be  doubted.  The  remedy  would  have 
been  the  recovery  of  the  money,  and  cer- 
tainly such  interest  as  the  juiy  might  have 
chosen  to  give  to  the  plaintiff,  for  that 
would  have  been  all  that  the  plaintiff  had 
lost.  Now  the  question  whether  a  suit 
would  have  been  maintainable  for  the 
same  cause  of  action,  and  whether  the 
remedy  in  the  Court  of  equity  would  have 
been  the  same,  depends  upon  what  was  the 
real  decision  in  Booth  v.  Lord  Warrington 
(6). 
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It  was  argued  that  that  case  did  not 
decide  that  this  sum  was  recoverahle  in 
such  an  action  as  this. 

The  soit  there  was  brought  in  respect  of 
an  alleged  j&aud  by  which  money  had  been 
obtained  from  the  plaintiff,  and  the  remedy 
sought  was  the  recovery  back  of  the 
money.  That  such  a  suit  could  be  main* 
tained  in  a  Court  of  equity  was  not  ques- 
tioned either  in  the  Court  of  Chancery  or 
in  the  House  of  Lords.  It  was  assumed 
that  the  original  cause  of  action  was  one 
which  gave  rise  to  the  remedy  which  was 
sought,  and  this  equity  of  the  concealment 
of  Uie  cause  of  action  by  the  defendant 
from  the  plaintiff  fraudulently  until  within 
six  years  before  action  was  given  as  an 
answer  to  the  defence  of  the  Statute  of 
Limitations.  It  was  there  argued  that  the 
statute  must  bind  the  Courts  of  equity,  be- 
cause the  transaction  was  one  which  would 
have  maintained  an  action  on  the  case  in  a 
Court  of  law.  In  other  words,  assuming 
that  the  remedy  was  concurrent  because 
the  statute  would  have  been  a  bar  in  the 
Court  of  law,  it  therefore  would  also  be  a 
bar  in  the  Courts  of  equity.  The  House  of 
Lords  thereupon  consulted  the  Judges,  and 
asked  them  three  separate  questions.  The 
first  question  in  dispute  was  whether, 
''supposing  such  a  fraud  to  have  been 
committed  as  chained  by  the  plaintiff's  bill, 
an  action  at  law  might  have  been  main- 
tained and  the  plaintiff  thereby  repaired 
in  damages  for  what  he  had  suffered  by 
reason  of  the  fraud  V* 

It  cannot  be  doubted  that  the  Judges 
answered  that  question  in  the  affirmative. 
Then  it  was  asked,  ''Supposing  such  anaction 
might  have  been  maintained  at  law,  at  what 
time  the  cause  of  action  accrued  1  **  Now 
in  that  case  no  doubt  the  original  cause  of 
action  was  the  alleged  fr^ud ;  and  then  it 
was  asked,  When  would  the  cause  of  action 
in  respect  of  that  alleged  fraud  accrue  1 
It  would  seem  that  there  must  have  been 
a  dispute  as  to  whether  it  accrued  at  the 
time  of  the  fraud,  or  at  the  time  when  the 
money  was  paid  by  reason  of  the  fraud.  I 
should  have  supposed  that  the  Judges  an- 
swered that  the  cause  of  action  was  not 
the  fraud,  because  at  common  law,  at  all 
events,  a  fraud  which  produced  no  result 
gives  no  cause  of  action,  it  is  the  result  of 
the  fraud  which  is  the  cause  of  action, 
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and  therefore  the  cause  of  action  would 
accrue  when  the  money  was  obtained  or 
paid  in  consequence  of  the  fraud ;  but 
then  that  was  more  than  six  years  before 
the  suit,  therefore  the  cause  of  action 
arose  more  than  six  years  before  the  suit 
was  commenced.  Then  the  question  was 
asked,  "  Supposing  the  fraud  not  to 
have  been  discovered  till  six  years  afber 
the  cause  of  action  accrued,  whether  a 
Court  of  equity  be  barred  from  giving 
relief  in  such  a  case  on  a  bill  to  be  com- 
menced after  the  six  years  1 "  The  answer, 
according  to  the  decision  of  the  case,  must 
have  been  that  it  did  not,  and  the  House 
of  Lords  held  that  it  did  not.  That 
decision  is  therefore  directly  in  point  to 
the  effect  that  the  Courts  of  equity  would 
have  entertained  the  present  case  and 
would  have  given  a  remedy,  and  that  the 
Courts  of  equity,  although  they  had  con- 
current jurisdiction  wiUi  the  Courts  of 
law,  would  not  be  prevented  by  the  statute 
from  applying  their  own  equity  to  a  case 
where  ^e  defendant  had  fraudulently  con- 
cealed the  accruing  cause  of  action. 

Now  that  seems  to  be  the  real  meaning 
of  the  decision  in  Booth  v.  Lord  Warrvng- 
ton  (6)  as  declared  by  Lord  BedesdaJe  in 
Hoveriden  v.  Lord  Annesley  (7),  and  it  has 
constantly  been  cited,  and  has  always  been 
accepted  as  the  true  doctrine  of  the  Courts 
of  equity.  The  case  of  Blair  v.  Bromley 
(11)  was  a  suit  to  recover  money  obtained 
by  fraud.  The  Statute  of  Limitations  was 
set  up  as  an  answer,  but  the  equity  doctrine 
was  applied,  which  said  that  the  statute 
should  not  be  relied  upon  by  the  defendant, 
because  the  existence  of  the  cause  of  action 
had  been  concealed  from  the  plaintiff  by 
the  fraud  of  the  defendant  until  within  six 
years  before  the  suit.  That  was  decided 
upon  the  authority  of  Booth  v.  Lord  War- 
rington (6)  in  a  Court  of  equity,  and  after- 
wards on  appeal  to  a  Lord  Chancellor 
sitting  as  a  Court  of  co-ordinate  jurisdic- 
tion with  the  present  Court  of  Appeal. 
We  are  therefore  bound  by  authority  to 
hold  that  the  Courts  of  equity  would  have 
entertained  the  present  case  as  an  equitable 
suit,  and  would  have  given  the  remedy 
sought  by  the  plaintiff  in  this  case ;  and 
woijdd  have  applied  their  own  equity 
doctrine  to  prevent  the  defendant  from 
defeating  the  plaintiff's  claim  by  pleading 
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the  Statute  of  LimitationB.  That  doctrine 
seems  also  to  have  been  recognised  in  the 
case  of  The  South  Sea  Company  v. 
WymondseU  (14).  It  is  true  that  this  case 
might  be  treated  as  an  action  brought  ac- 
cording to  the  common  law  doctrine ;  but 
it  may  also  be  treated  as  if  it  were  or  had 
been,  before  the  Judicature  Act,  a  suit  in 
equity.  Under  these  circumstances  I  do 
not  think  that  we  are  bound,  merely 
because  the  action  is  brought  in  the 
Common  Law  Division,  to  say  it  is  not  a 
suit  in  equity  ;  but  we  must  treat  it  as  if 
it  were  a  suit  in  equity,  and  being  bound 
by  the  equity  authorities  of  a  Court  of  co- 
ordinate jurisdiction  with  this,  and  of  a 
Court  superior  to  this,  we  must  say  that 
under  the  given  circumstances  the  plaintiff 
is  not  deprived  of  his  remedy  by  reason  of 
the  defence,  because  the  reply  sets  up  an 
equity  which  would  be  granted  to  the 
plaintiff  by  a  Court  of  equity.  The  judg- 
ment of  Mr.  Justice  Field  was  therefore 
correct. 

HoLKER,  L.J. — I  have  the  misfortune 
to  differ  from  my  Lords,  and  for  two  rear 
sons.  First  of  all,  because  I  must  admit 
that  they  take  what  may  be  considered  to 
be  a  broader  view  of  this  matter  than  I 
do,  and  secondly,  because  I  may  be  wrong. 
Having  formed  an  opinion,  which  I  con- 
sider a  strong  one,  upon  this  question,  I  am 
bound  to  give  utterance  to  it. 

The  question  here  is,  how  is  the  period 
from  which  the  Statute  of  LimitationB 
begins  to  run  to  be  ascex^tained  in  a  case 
like  the  present  one  1  It  is  said  that  in 
dealing  with  such  a  case  the  Statute  of 
Limitations  runs  from  the  period  men- 
tioned iQ  the  statute  itself — namely,  the 
accruing  of  the  cause  of  action;  and  on 
the  other  hand  it  is  contended  that  the 
language  of  the  statute  is  to  be  disregarded, 
and  that  it  runs  from  the  time  when  the 
fraud  haa  been  discovei'ed — at  all  events 
in  all  cases  where  the  fraud  has  been  con- 
cealed by  the  person  who  originally  perpe- 
trated it.  In  dealing  with  the  question 
it  may  be  important  to  ascertain  what  law 
was  a!dministered  by  the  Courts  of  equity 
and  law  respectively  before  the  passing  of 
the  Judicature  Act.  A  great  many  cases 
have  been  cited  in  order  to  satisfy  the 
Court  what  was  the  law,  or  how  the  law 


was  administered,  but  there  really  is  not  any 
difference  between  the  view  taken  on  ihd 
one  side  and  the  other  with  respect  to  what 
the  law  was.  If  the  cases  are  examined, 
it  will  be  found  that  Courts  of  common 
law,  when  dealing  with  actions  which  are 
within  the  language  and  meaning  of  the 
Statute  of  Limitations,  acted  directly  upon 
the  language  of  this  statute,  and  decided 
that  it  ^ould  not  be  a  bar  until  the  lapse 
of  six  years  after  the  cause  of  action  or 
suit  had  arisen ;  and  the  common  law  said 
that  the  cause  of  action  in  a  case  like  the 
present  was  not  the  discovery  of  the  fraud, 
but  the  fraud  itself.  Although  the  statute 
may  be  a  piece  of  imperfect  legislation, 
we  must  deal  with  it  as  we  find  it,  and 
the  Legislature  having  said  that  the  action 
shall  be  barred  after  six  years  from  the 
accruing  of  the  cause  of  action,  we  must 
adopt  it,  as  we  cannot  legislate  for  ourselves. 
That  was  the  doctrine  of  the  Courts  of 
common  law  which  has  been  laid  down  in 
a  great  many  cases ;  it  is  enough  for  me  to 
mention  two  of  the  most  recent — HwUef 
V.  Gibbons  (5)  and  The  Imperial  Gas 
Company  v.  The  London  Gas  Company 
(4) — ^in  which  the  law  is  declared  without 
the  slightest  hesitation  or  doubt.  These 
cases  were  decided  by  very  eminent  Judges, 
and  if  the  common  law  rule  bad  been 
different  from  what  it  was  said  to  be,  I  do 
not  think  the  difference  could  have  es- 
caped them ;  and  I  take  it  to  have  been 
clearly  decided  by  those  cases  and  several 
others  that  the  rule  of  common  law  is  what 
I  have  stated  it  to  be.  The  rule  in  eqtdty 
was  different,  and  with  reference  to  the 
case  of  Booth  v.  Lord  Warrington  (6), 
which  has  been  relied  upon  by  Loz^  Justice 
Brett,  and  the  other  cases  which  support 
and  confirm  the  doctrine  laid  down  there,  I 
will  draw  attention  to  the  fact  that,  whether 
Booth  V.  Lord  Warrington  (6)  was  rightly 
decided  or  not,  it  is  very  vaguely  reported 
and  difficult  to  understand.  I  must,  how- 
ever, assume  that  it  was  rightly  decided, 
and  as  it  was  a  decision  of  the  House  of 
Lords  it  would  be  binding  upon  me  as  a 
member  of  this  Court ;  but  let  me  point  out 
that  it  was  an  equity  decision  and  not  a 
common  law  case  at  all,  and  that  if  it 
enunciated  the  rule  correctly,  it  enunciated 
the  rule  which  is  adopted  in  equity  and 
not  at  common  law ;  but  it  may  be  that 
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Booth  v.  Lord  Warrington  (6)  is  not  such 
a  decision  as  it  is  supposed  to  be.  It  is 
somewhat  difficult  to  understand  the 
questions,  but  it  may  be  that  the  House  of 
Lordftimagined  that  there  was  no  sufficient 
remedy  at  common  law,  and  that  the  only 
remedy  was  in  equity,  and  that  there  was 
a  remedy  in  equity  which  came  within 
the  language  of  the  Statute  of  limitations. 
It  is  enough  for  me  at  present  to  say  that 
Booth  V.  Lord  Warrington  (6),  together 
with  the  cases  which  followed  it,  was  a 
decision  as  to  the  law  administered  and 
the  rule  adopted  in  the  Courts  of  equity 
imd  not  in  the  Courts  of  common  law. 
Prior  to  the  Judicature  Act,  the  rule  at 
common  law  was  this:  the  Courts  felt 
themselves  bound  by  the  Statute  of  Limi- 
tations, and  decided  according  to  the 
language  of  the  Statute  of  Limitations, 
disregarding  any  equitable  considerations 
which  might  exist  in  the  case.  Equity 
took  a  different  and,  it  may  be  said,  far 
more  liberal  view  of  the  statute,  and  in 
some  cases,  at  all  events,  the  Courts  of 
equity  said  it  would  be  very  unjust  to  hold 
that  the  statute  runs  from  the  accruing  of 
the  cause  of  action,  and  as  it  would  be 
grossly  unjust  in  many  cases  that  that 
should  be  the  rule,  we  will  decide  that  in 
cases  of  fraudulent  concealment  the  limi- 
tation runs  from  the  time  of  the  discovery 
of  the  fraud.  That,  however,  was  not 
the  doctrine  of  the  Courts  of  equity  in  all 
the  cases,  because  I  think  the  authorities 
which  have  been  cited  are  sufficient  to  shew 
that  wherever  there  was  a  proceeding  in 
the  Courts  of  equity  which  came  within 
the  definition  or  description  of  the  pro- 
ceedings mentioned  in  the  Statute  of 
Limitations,  there  the  Courts  of  equity 
were  just  as  much  bound  by  the  strict 
and  rigorous  language  of  the  statute  as 
were  the  Courts  of  law.  To  put  it  shortly, 
if  there  was  a  proceeding  in  equity  which 
was  similar  to  a  proceeding  in  an  action  on 
the  case  or  an  action  of  trespass,  there  the 
Courts  of  equity  considered  that  the  pro- 
ceeding was  one  which  is  described  by  the 
Statute  of  Limitations,  and  that  as  regards 
that  proceeding  they  were  bound  by  the 
statute  just  aa  much  as  were  the  Courts 
of  common  law.  In  cases  where  the  rule 
was  different,  and  where  the  proceeding 
in  equity  was  not  within  the  language  or 
Vol,  51.— Q.B. 
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spirit  of  the  Statute  of  Limitations,  the 
Courts  of  equity  have  nevertheless  said 
that  there  shall  be  a  limitation;  and 
although  not  bound  by  the  Statute  of  Limi- 
tations, have  acted  upon  the  spirit  of  the 
statute  and  by  analogy  to  it,  and  have  said 
that  where  a  man  has  been  guilty  of  laches 
for  a  considerable  time  he  ^all  be  barred 
of  his  remedy.  But  the  Courts  of  equity 
have  refused  to  extend  this  rule  of  acting 
by  analogy  to  the  Statute  of  Limitations 
to  cases  where,  by  so  acting,  a  grievous 
injustice  would  be  dona  In  the  case  of 
a  proceeding,  therefore,  not  within  the 
statute,  where  the  question  has  arisen 
whether  the  statute  shall  run  from  the 
perpetration,  or  from  the  discovery  of  a 
fraud,  the  Courts  of  equity  have  said  that 
it  shall  run  from  the  discovery.  There 
are,  therefore,  two  doctrines  which,  in  a 
sense,  are  inconsistent  with  each  other: 
the  doctrine  of  the  common  law  with  re- 
ference to  ascertaining  the  period  from 
which  the  statute  shall  b^in  to  run,  and 
I  will  add  (though  with  some  hesitation 
and  doubt,  because  there  are  some  cases 
which  seem  rather  to  militate  against  that 
view)  the  rule  of  the  Courts  of  equity  in 
cases  which  are  within  the  Statute  of 
Limitations,  and  with  regard  to  which  the 
Courts  are  bound  by  the  statute,  which 
has  been  and  still  is  that  the  period  of  the 
accruing  of  the  cause  of  action  shall  be 
the  period  from  which  the  statute  runs. 
But  in  other  cases,  where  the  Courts  of 
equity  acting  simply  and  by  analogy  to 
the  statute  do  not  admit  themselves  actually 
bound  by  it,  the  rule  is  different,  and  the 
statute  runs,  not  from  the  perpetration, 
but  from  the  discovery  of  the  fraud. 

Then  comes  a  most  important  question, 
whether  for  the  future  the  rule  of  law,  and 
also  the  rule  of  equity  in  cases  to  which 
the  statute  applies,  is  to  be  abrogated  or 
not ;  and  fr^m  that  seems  to  follow  dis- 
tinctly this  further  question,  whether  by 
a  decision  of  this  Court  the  Statute  of 
Limitations  is  to  be  repealed  or  not.  Thus, 
to  take  a  case  (and  whether  it  is  called  an 
equity  suit  or  a  common-law  case  is  imma- 
terial) which  is  in  fact  an  action  for 
damages  or  for  trespass,  or  an  action  on  the 
case — as,  for  instance,  an  action  to  recover 
back  money  obtained  by  fraud — what  does 
this  Court  do  but  declare  that  the  nile 
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which  the  Statute  of  LumtatloDS  has 
tablished  shall  be  done  away  with,  and 
that  whereas  the  statute  says  that  in  a 
case  of  fraud  the  statute  shall  begin  to 
run  from  the  arising  of  the  cause  of  action, 
which  is  the  fraud  itself,  it  is  declared 
that  from  henceforth  that  rule  shall  not 
prevail,  but  that  the  cause  of  action  and 
the  statute  shall  begin  to  run  from  the 
discovery  of  that  fraud. 

Judgment  affirmed. 


Solicitors — Miller,  Wiggins  &  Naylor,  for  plain- 
tiff ;  Clarke,  Bawlins  k  Clarke,  for  defendant. 


Tthe  queen  {on  the  prosecution 

1881.      J      of  the  East   Ham    Local 

Dec.  17.   j      Boa/rd)   v,    Barclay    and 

t,      ANOTHER. 

Public  Health  Act,  1875  (38  ^  39  Vict. 
c.  55),  *.  211 — General  District  Bate — 
Compulsory  Bating  of  Owners — Powers  of 
Urban  Authority — Unoccupied  Houses — 
Beduced  Assessment — Discretion  of  Bating 
Authority, 

[For  the  report  of  the  above  case,  see 
61  Law  J.  Rep.  M.C.  27.] 


[IN  THE  COURT  OF  APPEAL.] 

{THE  QUEEN  (on  the  prosecution 
of  the  East  Ham  Local 
Board)  v,  Barclay  and  an- 
other. Justices  of  Essex, 

Public  Health  Act,  1875  (38  d:  39  Vict, 
c,  55),  s,  211 — AssessmeTvt  of  Premises  let 
on  Short  Terumcies — AssessmetU  of  Owner 
instead  of  Occupier — Bateahle  Value  where 
Owner  assessed  for  Tenements  whether  Oc- 
cupied or  Unoccupied. 

[For  the  report  of  the  above  case,  see 
61  Law  J.  Eep.  M.C.  47.] 


[IN  THE  QUEEN'S  BENCH  DIVIBION  AND 
IN  THE  COURT  OF  APPEAL.] 


{THOMSON  V.  THE  SOUTH 
EASTERN  RAILWAY  COM- 
PANY. THE  SOUTH  EAST- 
ERN RAILWAY  COMPANY 
V,  THOMSON.* 

Practice — Gross  Actions — Summons  to 
Stay — Party  to  be  Plavntiffi— Burden  of 
Proof— Judicature  Act,  1873  (36  <t  37 
Vict,  c.  66),  *.  24,  suh-s.  7. 

When  application  is  made  to  stoAf  one  oj 
two  cross  auctions  arising  out  of  the  same 
subject-maMer,  no  inflexible  rule  eaeiats  as  to 
which  a>ction  ought  to  be  stayed  or  as  to 
which  litigamt  ought  to  be  allowed  to  pro- 
ceed as  plainiiffwith  his  a^stion.  Generally 
that  plavntifff  wiU  be  allowed  to  proceed  on 
whom  the  burden  of  proof  substantially 
lies,  although  the  circumstances  of  each  case, 
such  as  priority  of  issue  of  writ  and 
comparative  importance  of  the  dadm  or 
cause  of  action,  are  matters  to  be  con- 
sidered in  determining  the  question. 

Appeal  from  the  Queen's  Bench  Divi- 
sion. 

On  the  28th  of  November,  1881,  J.  and 
G.  Thomson  issued  a  writ  against  the 
South  Eastern  Railway  CJompanj,  and  on 
the  5th  of  December  they  ddivered  a 
statement  of  claim  in  which  they  claimed 
a  sum  of  TfiOOL,  and  a  further  sum  of 
2,736^,  in  respect  of  a  contract  made 
between  them  and  the  railway  company 
in  March,  1880,  by  which  they  agreed  to 
build  a  steamer  for  the  railway  company 
for  35,000^.,  to  be  paid  by  five  equal  instal- 
ments of  7,0002.,  and  in  respect  of  a  second 
contract  made  in  May,  1881,  by  which 
they  agreed  to  do  certain  extra  work  and 
to  make  certain  alterations  for  the  sum  of 
2,7362.  The  statement  of  daim  alleged 
that  they  had  built  and  delivered^  and 
that  the  railway  opmpany  had  accepted  the 
steamer,  that  the  railway  company  had 
paid  28,0002.,  but  that  they  declined  to 
pay  the  remainder  of  the  sum  agreed  on. 

On  the  30th  of  November,  1881»  the 
South  Eastern  Bailway  Company  issued  a 
writ  against  J.  and  G.  Thomson,  and  on 

*  Coram  Field,  J.,  andHoddleston,  B.,  In  the 
Qaeen*s  Bench  Division ;  and  Brett,  L.J.,  and 
Holker,  L.  J.,  in  the  Court  of  Appeal, 
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the  29tli  of  Deoember  they  delivered  a 
statement  of  claim,  by  which  they  claimed 
to  recover  from  the  defendants,  in  respect 
of  the  same  contracts  as  those  on  which 
Messrs.  Thomson  sued  them,  aU  the  sums 
of  money  already  paid  by  the  railway 
company  to  J.  and  G.  Thomson,  and 
damages  for  breach  of  contract  with  regard 
to  the  steamer  agreed  to  be  built  by 
Messrs.  Thomson  for  them.  They  claimed 
50,000^.  damages. 

On  the  7th  of  January,  1882,  Messrs. 
Thomson  took  out  a  summons  to  stay  the 
second  of  the  above  actions,  and  to  have 
the  two  actions  consolidated.  This  sum- 
mons was  adjourned ;  and  then  the  railway 
company  took  out  a  summons  to  stay  the 
first  action,  and  to  consolidate  the  two 
actions.  Both  these  sximmonses  were  heard 
together,  and  on  the  12th  of  January, 
1882,  the  Master  ordered  that  "  all  further 
proceedings  in  the  first  above  action  be 
stayed  and  the  two  actions  consolidated, 
and  that  the  plaintiffs,  the  South  Eastern 
Bailway  Company,  be  at  liberty  to  proceed 
with  the  second  mentioned  action,  and 
that  the  defendants  in  such  second  men- 
tioned action  be  at  liberty  to  deliver 
defence  and  oounterK;laim." 

Mesfirs.  Thomson  then  took  out  two 
summonses,  one  by  way  of  appeal  agamst 
this  order,  and  the  other  against  the 
decision  of  the  Master  refusing  to  make 
anv  order  on  their  summons.  These  sum- 
monses  were  heard  by  Williams,  J.,  who 
dismissed  the  applications,  but  endorsed 
one  of  the  two  summonses  as  follows : 
**  Adjourned  to  abide  result  of  appeal,  if 
any,  in  the  other  action ;  if  no  appeal,  this 
appeal  dismissed." 

Messrs.  Thomson  then  moved  in  the 
Queen's  Bench  Division  on  appeal  from  the 
order  of  Williams,  J. 

R.  E.  Webster,  Q.C,  and  A.  0.  NicoU^  for 
the  appellants. 

The  AUomey-GeTieral  (Sir  H,  Jamei, 
Q.C.),  and  WiUia,  Q.C.  (with  them  Brem- 
ner)f  for  the  railway  company. 

Field,  J.  (after  stating  the  facts). — The 
plaintifib,  Messrs.  Thomson,  took  out  a 
summons,  asking  that  the  second  action 
be  stayed  and  that  the  defendants  be 
directed   to  bring  their  action  by  way 
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of  counter-claim  ;  and  the  defendants  took 
out  a  cross  summons,  asking  that  the 
first    action    be    stayed    and    that    the 
plaintifis  be  directed  to  bring  their  action 
by  way  of   counter-claim.     The  Master 
and  the  Judge  before  whom  these  sum- 
monses were  heard  decided  in  favour  of 
the  defendants,  concluding  that  the  con- 
duct of  the  suit  ought  to  be  given  to  the 
party  who  was  the  first  to  threaten  the 
litigation.     I  am  of  opinion  that  this  is 
not  the  true  principle ;  there  is  no  autho^ 
rity  to  shew  that  the  party  who  has  first 
issued  his  writ  may  be  deprived  of  the 
right  he  has  thus  acquired — on  the  contraiy, 
several  authorities  in  the  Ck>urt  of  Chan- 
cery and  Admiralty  Court  were  dted  by 
the  counsel  for  the  plaintiffe,  in  which  the 
principle  has  been  laid  down  that  the  first 
issue  of  the  writ  entitles  the  party  issuing 
it  to  the  conduct  of  the  case.     The  order 
of  the  Judge  at  chambers  cannot  be  sup* 
ported  on  the  ground  that  the  defendants 
were  the  first  to  determine  to  litigate. 
Under  these  drcumstanoeslam  of  opinion 
that  the  order  cannot  be  supported,  but 
that  the  proper  order  to  be  drawn  up  is 
that  the  second  action  be  stayed,  and  that 
the  plaintifi^  in  that  action  counterclaim 
for  aU  their  causes  of  action. 

HuDDLESTON,  B. — I  am  unable  to  concur 
in  the  reasoning  that  the  party  who  first 
determined  to  litigate,  but  did  not  litigate, 
has  the  right  to  the  conduct  of  the  action; 
and  I  am  of  opinion,  that  as  the  plaintiffs 
were  the  first  in  the  field  they  are  entitled 
to  the  right  they  have  thus  acquired. 

If  it  had  been  shewn  that  by  any  fraud 
or  trickery  the  plaintiffs  in  the  first  action 
had  obtained  precedence  of  the  defendants, 
undoubtedly  we  should  not  have  allowed 
them  to  retain  it ;  but  this  is  not  shewn  to 
be  the  case.  The  plaintiffs'  solicitor  adroitly 
seized  the  situation,  as  the  defendants  were 
taking  steps  to  obtain  it,  and  he  is  entitled 
to  retain  the  position,  unless  it  could  be 
shewn  that  it  was  more  convenient  for  the 
administration  of  justice  that  he  should  be 
dispossessed.  Nothing  has  been  brought 
forward  of  sufficient  moment  to  justify  us  in 
interfering ;  the  advantage  of  Uie  firet  and 
last  word  has  been  obtained  by  the  celerity 
of  the  plaintifis'  solicitor,  and  I  see  no 
reason  why  they  should  be  depiived  of  it. 
Under  these  circumstances,  I  am  clear  that 
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the  causea  of  complaint  shoald  be  tried  in 
one  action,  and  that  the  plaintiffs  are  en- 
titled to  keep  the  advantage  they  have 
obtained.  The  second  action  must  then  be 
stayed,  and  raised  by  way  of  counter-claim. 

The  order  made  was  as  follows  : — "  Ap- 
peal allowed.  Order,  that  all  proceedings 
in  the  action  of  The  South  Eastern  Rail- 
way Company  v.  Thonisoji  be  stayed,  and 
that  the  plaintiff  in  that  action  raise  their 
claim  by  way  of  counter-claim  in  the  action 
of  Thomson  v.  The  SoiUh  Eastern  Railway 
Company,  Thomson's  costs  in  any  event. 
The  defendants  to  have  fourteen  days  to 
deliver  defence." 

The  railway  company  appealed. 

The  Attorney-General  {Sir  H,  JamsSy 
Q,C,),  (with  him  Bremner),  for  the  appel- 
lants.— The  cause  of  action  on  which  the 
railway  company  relies,  is  that  the  vessel  was 
never  tested  to  the  satisfaction  of  the  com- 
pany, and  therefore  that  the  company  was 
not  bound  to  accept  it.  Messrs.  Thomson 
claim  in  their  action  one  instalment  of  the 
purchase-money,  and  a  small  sum  for 
extras,  so  that  the  claim  of  the  railway 
company  is  much  more  important  than 
that  of  Messrs.  Thomson.  The  writ  in 
the  action  brought  by  Messrs.  Thomson  was 
issued  before  that  issued  by  the  railway 
company,  but  the  question  of  which  party 
ought  to  have  the  carriage  of  the  action  is 
not  to  be  settled  by  any  hard  and  fast  rule 
as  to  priority  of  writ.  This  is  an  appeal 
to  the  discretion  of  the  Court  with  respect 
to  the  exercise  of  a  new  power  conferred 
by  the  Judicature  Act,  s.  24,  sub-s.  7  (1). 
The  question  could  not  arise  before  that 

(1)  Judicature  Act,  1873,  s.  24.  sub-s.  7: 
*'  The  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  in  the  exercise  of  the  juris- 
diction vested  in  them  by  this  Act,  in  every 
cause  or  matter  pending  before  them  respec- 
tively, shall  have  power  to  grant,  and  shall 
grant,  either  absolutely,  or  on  such  reasonable 
terms  and  conditions  as  to  them  shall  seem  just, 
all  such  remedies  whatsoever  as  any  of  the 
parties  thereto  may  appear  to  be  entitled  to  in 
respect  of  any  and  every  legal  or  equitable 
claim  properly  brought  by  them  respectively  in 
such  cause  or  matter,  so  that,  as  far  as  possible, 
all  matters  so  in  controversy  between  the  said 
parties  respectively  may  be  completely  and 
finally  determined,  and  all  multiplicity  of  legal 
proceedings  concerning  any  of  such  matters 
avoided." 


Act  came  into  operation,  as  the  matter 
is  one  of  counter-claim,  and  not  one  of 
set-off. 

[Brett,  L.J. — On  whom  is  the  sub- 
stamtial  burden  of  proof)] 

The  pleadings  shew  that  the  railway 
company  hajs  the  most  to  establish,  and 
therefore  it  should  be  the  plaintiff. 

Nicollyiov  Messrs.  Thomson. — ^It  is  sub- 
mitted that  Messrs.  Thomson  ought  to  be 
made  the  plaintiff,  and  thus  begin  and 
conduct  the  action ;  they  were  the  first  to 
take  out  a  summons  to  stay  the  other 
action.  Section  24,subH9ection  7  (1),  of  the 
Judicature  Act  is  intended  to  prevent  mul- 
tiplicity of  actions,  and  when  two  actions 
are  consolidated,  the  plaintiff  in  the  first 
action  should  be  the  plaintiff  in  the  con- 
solidated action. 

[Brett,  L.  J. — This  is  not  a  case  of  con- 
solidation of  two  actions,  but  rather  a 
summons  to  stay  one  of  two  actions.] 

The  railway  company  admit  by  their 
summons  that  one  of  the  two  actions  is 
unnecessary,  and  the  presumption  is  that 
the  second  rather  than  the  first  is  the 
unnecessary  action.  There  is  no  authority 
on  the  point  in  the  common  law  Courts 
before  tiie  Judicature  Act,  as  counter- 
claims did  not  then  exists  but  the  practioe 
in  the  Courts  of  Chancery  and  Admiralty 
is  in  point,  and  favours  the  aigoment  of 
Messrs.  Thomson. 

[Brett,  L.  J. — The  Court  of  Admiralty 
does  not  stay  one  action — ^it  directs  that  ail 
the  actions  shall  be  tried  together.  But  I 
doubt  whether  any  cases  in  the  Courts  of 
Chancery  or  Admiralty  will  aasist  the 
Court  in  this  case;  the  analogy  is  not 
complete,  as  it  seems  to  me.] 

Zambaco  v.  Cassavetti  (2)  shews  that 
where  two  bills  are  filed  in  respect  of  the 
same  matter,  the  conduct  of  the  decrees  is 
given  to  the  person  who  first  filed  the 
bill.    . 

[Brett,  L.  J. — But  is  it  not  rather  here 
necessary  to  consider  on  whom  does  the 
onus  probandi  lie  1] 

It  is  impossible  to  decide  that  at  this 
sta^,  but  the  presumption  is  that  it  is  on 
the  plaintiff  who  first  begins  an  action,  so 
that  he  has  a  right  to  any  advantage  who  is 
most  diligent  in  the  prosecution  of  his 
i-ightfi.     The  first  of  several  applicants  in 

(2)  Law  Bep.  11  Eq.  439. 
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administration  or  liquidation  prooeedings 
has  generally  the  carriage  of  the  proceed- 
ings. 

[Bbbxt,  L.J. — ^That  is,  as  between  se- 
veral petitioners  or  plaintiffs.] 

The  AUamey-GenercU,  in  reply. — The 
question  of  who  is  to  be  plaintiff  is  more 
than  formal,  a  plaintiff  has  rights  which  a 
defendant  has  not,  such  as  the  power  to 
take  proceedings  under  Order  XIV.  This 
is  not  merely  a  consolidation,  it  is  actually 
stopping  one  action.  The  words  at  the  end  of 
sub-section  7  (1)  are  put  in  for  the  purpose 
of  guiding  the  discretion  of  the  Court  in 
exercising  the  general  power  given  by  the 
earlier  part  of  the  sub-section;  it  is  in 
derogation  of  the  absolute  power  there 
given,  and  if  the  parties  choose  to  have 
two  actions,  it  is  not  for  the  Ck>urt  to  put 
pressure  on  them  which  may  work  hwi- 
ship.  But  when,  as  here,  the  claim  of  one 
plaintiff  is  much  larger  than  that  of  the 
other,  and  when,  further,  the  burden  of 
proof  is  also  substantially  on  the  same 
party,  then  the  Ck>urt  will  use  the  discre- 
tion given  to  it,  and  will  direct  that  that 
party  shall  be  the  plaintiff! 

Bretf,  L.  J. — This  appeal  raises  a  ques- 
tion of  very  great  importance  as  to  the 
administration  of  justice  under  the  Judi- 
cature Act.  I  think  that  it  has  very  pro- 
perly been  the  constant  effort  of  the  Courts 
so  to  construe  the  Judicature  Acts,  and  the 
rules  of  Court  made  under  those  Acts,  as  to 
make  as  few  absolute  unconditional  hard 
and  fast  rules  as  possible,  and  to  keep  the 
interpretation  of  those  rules  and  Acts 
sufficiently  large  to  enable  the  Courts  to 
ezendse  a  discretion  in  each  particular  case 
with  a  view  to  justice  and  expediency. 
Now  it  seems  to  me  that  both  the  applica- 
tions made  in  this  case  were  made,  and 
could  only  effectually  be  made,  under  the 
Judicature  Act,  1873,  s.  24.  sub-s.  7  (1), 
80  that  we  must  now  consider  the  peculiar 
jurisdiction  therein  conferred,  and  we  must 
decide  how  to  administer  that  jurisdiction, 
and  how  to  apply  that  sub-section.  It 
i^pears  to  me  that  the  judgment  of  Mr. 
Justice  Field  reduced  the  matter  to  a  hard 
and  fast  rule,  and  that  he  held  that  in  cases 
in  which  there  were  cross  actions  between 
two  parties  the  Court  would,  if  it  exercised 
its  jurisdiction  not  of  consolidating  the 
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actions,  but  rather  of  staying  one  action 
and  of  insisting  on  all  the  claims  between 
the  two  parties  being  tried  in  the  other 
action,  always  aUow  the  first  plaintiff  to 
proceed ;  I  nay  that  he  held  that  in  such 
a  case  the  Court  was  bound  to  decide  that 
the  plaintiff  in  the  action  which  was 
allowed  to  proceed  should  be  the  person 
who  first  issued  a  writ ;  that  is,  the  action 
which  was  last  begun  must  be  stayed.  Mr. 
Baron  Huddleston  appears  to  have  enun- 
ciated another  principle  which  also  contains 
a  hard  and  fast  rule,  and  to  have  decided 
that  the  rule  which  Mr.  Justice  Field  laid 
down  must  apply,  unless  it  is  necessary  to 
make  some  other  order  for  the  purpose  of 
the  due  administration  of  justice,  or  of 
saving  the  time  of  the  Court.  If  this 
means  that  the  Court  must  exercise  a  dis- 
cretion in  each  particular  case,  tlien  I  may 
say  that  I  agree  with  the  learned  Judge. 

I  desire  to  carry  out  the  rule  of  conduct 
to  which  I  have  referred  as  having  pre- 
vailed in  all  the  Courts,  and  as  having 
properly  prevailed  iq  them ;  I  desire  to  keep 
the  junsdiction  of  the  Court  as  large  as 
possible  in  order  that  the  Court  may  be 
enabled  to  do  what  is  right  and  just  be- 
tween the  parties  in  each  case ;  and  I  am 
of  opinion  that  there  is  no  haixi  and  fast 
rule  that  in  cases  of  cross  actions  between 
the  same  parties  that  action  must  be  stayed 
which  is  last  began.  A  Judge  who  has  to 
consider  such  a  case  must  use  his  discretion 
as  to  the  fiur  mode  of  doing  justice  between 
the  parties  in  each  case.  If  indeed  there 
should  be  in  any  case  nothing  to  guide  the 
exercise  of  his  discretion  but  the  fact  that 
one  party  was  the  first  to  issue  the  writ, 
then  he  would  properly  give  that  party  the 
benefit  and  advantage  of  his  diligence.  If, 
for  instance,  the  bui*den  of  proof  was  as 
much  on  one  litigant  as  on  l^e  other  liti- 
gant, then  the  party  who  first  issued  the 
writ  would  get  the  advantage  and  his 
action  would  be  allowed  to  proceed ;  but  if, 
on  the  contrary,  the  substantial  burden  of 
proof  lay  on  tluit  party  who  was  the  second 
to  issue  a  writ,  and  who  thus  became  the 
plaintiff  in  the  second  action,  it  would  not 
be  fair  and  just  to  stay  his  action,  the 
second  in  order  of  date,  so  as  thus  to  de- 
prive him  of  his  position  as  plaintiff,  and 
by  making  him  a  defendant  give  his  anta- 
gonist power  to  anticipate  him  in  all  mat- 
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ters  with  respect  to  which  the  burden  of 
proof  might  substantiallj  be  on  him.  It 
seems  to  me  that  a  Judge  must  consider 
what  will  be  in  each  case  the  fair  mode  of 
trying  the  matters  substantially  in  dis- 
pute when  the  case  comes  before  a  jury. 
This  being  so,  I  am  unable  to  agree  with  the 
grounds  on  which  Mr.  Justice  Field  based 
his  judgment,  and  I  must  add  that  I  am 
imable  to  adopt  any  of  the  reasons  which 
have  been  given  by  those  who  have  had  to 
adjudicate  on  this  question.  I  cannot 
agree  with  the  Master  if ,  as  is  reported  to 
us,  he  said  that  the  principle  on  which  the 
order  should  be  made  is  that  it  should  be 
in  fjEivour  of  that  party  who  claimed  the 
largest  amount  in  his  action;  nor  can  I 
agree  with  the  opinion  of  Mr.  Justice 
Williams,  if  he  said,  as  we  are  informed, 
that  the  party  who  first  threatened  litiga- 
tion should  be  allowed  to  conduct  the  liti- 
gation and  be  the  plaintiff  in  the  action ; 
nor,  as  I  have  said,  can  I  wholly  concur  in 
the  judgment  of  the  Divisional  Court. 

We  must,  as  it  seems  to  me,  consider 
the  particular  fiEusts  of  each  case,  and  in 
this  case  I  am  of  opinion  that  we  ought  to 
make  the  order  which  Mr.  Justice  Williams 
made  at  chambers,  although  we  do  not 
make  it  for  the  same  reasons.  [His  Lord- 
ship reviewed  the  facts  of  the  case  in  detail, 
and  continued :]  There  were,  therefore,  in 
this  case  two  contracts,  and  it  seems  to  me 
that  in  respect  of  both  contracts  the  burden 
of  proof  is  on  the  railway  company,  so 
that  on  the  trial  of  the  cross  disputes  be- 
tween these  parties  the  burden  of  proof  is 
substantially  on  the  railway  company; 
and  I  am  of  opinion  that,  in  the  circum- 
stances of  this  case,  it  would  be  hard,  as 
the  burden  is  on  the  railway  company, 
yet  to  allow  Messrs.  Thomson  to  go  first, 
and  to  be  the  plaintiffs  in  the  action  which 
is  to  be  permitted  to  proceed. 

It  remains  to  refer  to  the  cases  relied  on 
in  the  Divisional  Court.  I  am  of  opinion 
that  they  are  not  applicable  to  the  exercise 
of  the  jurisdiction  conferred  by  sub-section 
7  of  section  24  of  the  Judicature  Act,  1873 
(1).  With  regard  to  the  cases  of  actions 
for  damages  for  collisions  brought  in  the 
Court  of  Admiralty,  it  may  be  said  that 
they  are  no  doubt  crosn  actions,  but  it  is 
also  certain  that  the  Court  never  stops 
one  of  those  actions.    All  that  the  Oouirt 


does  in  such  cases  is  to  say  that  the  two 
actions  shall  be  tried  together,  and  then 
the  first  action,  or  the  action  first  entered 
for  trial,  stands  first.  This  was  also  the 
case  where  in  a  Court  of  common  law  two 
cross  actions  were,  prior  to  the  Judicature 
Act,  taken  together  by  the  consent  of  the 
parties.  The  cases  of  daims  for  salvage 
follow  the  principles  acted  on  in  cases  in  the 
old  Court  of  Chancery,  which  is  that  where 
there  are  several  plaintiffs,  and  all  the  suits 
are  consolidated,  then  as  between  the  vari- 
ous plaintiffs  that  one  has  the  carriage  of 
the  suit,  as  it  is  called,  who  was  the  first 
to  sue ;  but  that  principle  does  not  apply 
here,  for  in  this  case  there  are  not  separate 
plaintiffs  and  one  defendant,  as  there  may 
be  in  a  salvage  suit  in  the  Court  of  Admi- 
ralty. The  doctrine  which  prevailed  in 
administration  suits,  or  in  proceedings  for 
winding  up  companies  in  the  Court  of 
Chancery  and  now  prevails  in  the  Chan- 
cery Division,  is  the  same  as  that  which 
prevails  in  salvage  suits,  and  it  is  settled 
practice  that  where  several  persons  sue 
for  the  administration  of  an  estate,  the 
Court  will  not  allow  all  the  actions  to 
proceed  separately,  but  directs  that  they 
shall  be  consolidated  and  tried  together. 
Those  cases  do  not,  however,  govern  this. 
In  the  result  then,  for  the  reasons  I  have 
given,  and  acting  on  the  principles  which 
I  have  explained,  I  am  of  opinion  that 
we  must  restore  the  order  of  Mr.  Justice 
Williams,  and  therefore  that  this  appeal 
must  be  allowed. 

HoLKER,  L.  J. — The  Court  is  called  on  to 
exercise  the  power  conferred  by  the  Judi- 
cature Act  with  the  view  of  preventing 
multiplicity  of  actions.  I  am  not  certain 
that  I  think  the  proceedings  in  this  case 
are  very  important;  for  I  think  that  the 
parties  to  actions  often  think  too  much  of 
the  question  as  to  which  party  shall  have 
the  first  and  last  word.  I  think  the  quee* 
tion  before  us  is  a  difficult  one,  for  there  is 
not  much  principle  to  guide  us ;  bat  Lord 
Justice  Brett  has  laid  down  some  prinoipleB 
with  which  I  agree.  I  do  not  consider 
that  this  case  can  be  decided  by  any  hard 
and  fast  rule,  for  the  circumstances  of  each 
separate  case  must  be  carefully  considered. 
I  am  unable  to  feel  convinced  by  the  jud^ 
ments  in  the  Divisional  Court,  nor  is  my 
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mmd  satisfied  b j  the  reasons  given  there 
or  at  chambers.  The  Master,  as  I  gather, 
decided  that  the  party  in  whose  action 
the  most  sabstantial  claim  was  made  most 
prevail ;  but  I  cannot  think  that  is  just. 
Mr.  Justice  Williams  held,  as  I  under- 
stand, that  that  party  must  prevail  who 
first  threatens  an  action ;  but  I  am  unable 
to  think  that  that  consideration  alone 
should  prevail.  In  the  Queen's  Bench 
Division  Mr.  Justice  Field  held  that  the 
party  who  first  brought  his  action  ought  to 
ben^t  by  his  diligence.  Now  at  first  that 
did  appear  to  me  a  strong  argument ;  but 
after  all,  the  diligence  may  be  but  an  aoci- 
dent)  or  the  priority  in  time  may  result 
from  the  misfortune  of  the  other  party, 
and  I  am  of  opinion  that  no  one  of  these 
principles  standing  alone  should  prevail. 
It  i^pears  to  me  to  be  more  reasonable  to 
allow  the  party  who  has  substantially 
everything  to  prove  to  begin ;  he  has  really 
to  establish  his  case,  and  in  the  action 
which  proceeds  it  is  just  that  he  and  not 
the  other  party  should  be  the  plaintiff. 
This  appeal,  therefore,  must  succeed. 

Appeal  aHotoed, 


SolicitoTS— W.  B.  Stevens,  for  the  railway  com- 
pany ;  Clarke,  Bawllns  &  Clarke^  for  Messrs. 
Thomson. 
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1881. 
Nov.  22. 


THE  QUEEN  {on  the  prosecution 

of  THE  GUABDIANS  OF  THE 
PRESTWICH  union)  V.  THE 
0VEBSEEB8  OF  THE  TOWNSHIP 
OF  MANGHS8TEB. 


Poor — Order  of  EemowU — Exemption 
by  BeMence — Widow — Residence  partly 
during  Life  of  Huehcmd — 9  ^10  Viet,  c. 
66.  ».  1 ;  11  !•  12  Vict.  c.  111.  *.  1. 

[For  the  report  of  the  above  case,  see 
61  Law  J.  Bep.  M.C.  6.] 


82.     1 
(h  25.  y 
il3.  J 


JACKSON  V.  LITCHFIELD  AND 
SONS.* 


[IN  THE  COUET  OF  APPBAL.] 
1882. 
March 
April 

Practice — Writ  in  Name  of  Firm^ Ser- 
vice on  Partner y  good  Service  on  Firm — 
DefavU  of  Appearance  of  One  of  Several 
Partners — Judgm>ent — Oirder  IX.  rule  6 — 
Order  XLII.  rule  8. 

WTiere  one  of  the  partners  of  a  firm  has 
failed  to  enier  an  appearance  to  a  writ 
which  has  been  issued  in  the  name  of  the 
firm,  amd  which  has  been  served  on  one  oj 
the  partners  under  Order  IX.  rule  6,  the 
plaintiff' is  not  entitled  to  enter  judgm^enA 
against  thcU  partry&r  individually,  but  must 
proceed  with  the  action,  amd  having  ob- 
tained judgment  against  the  firm,  may 
then,  under  Order  XLII.  rule  8,  issue 
execution  against  such  partner. 

Appeal  from  a  decision  of  the  Queen's 
Bench  Division  refusing  to  allow  the 
plaintiff  to  sign  judgment  against  a  member 
of  a  partnership  for  default  of  appearance. 

The  action  was  one  of  detinue  for  a 
brougham,  and  for  damages  for  vrrongf ully 
causing  the  plaintiff's  goods  to  be  seized 
under  a  writ  of  fieri  fcudas. 

The  writ,  which  was  issued  against  the 
defendants  in  the  name  of  their  firm,  was 
served  personally  on  one  of  the  partners 
under  Order  IX.  rule  6.  Two  of  ^e 
partners,  John  and  George  Litchfield, 
entered  an  appearance,  and  subsequently 
(George  Litchfield  made  an  affidavit,  under 
Order  XYI.  rule  10,  disclosing  the  names 
of  the  persons  who  were  partners  in  the 
firm,  and  shewing  that  James  Litchfield, 
who  had  not  personally  entered  an  appear- 
ance, was  also  a  partner.  It  appeared 
that  James  Litchfield  had  entered  an 
appearance  as  administrator  of  Frederick 
Litchfield,  another  partner,  who  had  died 
since  the  commencement  of  the  action. 

The  plaintiff  applied  to  a  Master  for  an 
order  for  judgment  against  James  Litch- 
field personally  in  de&ult  of  appearance, 
but  this  application  was  refused. 

Stephen,  J.,  at  chambers  and  the 
Divisional  Court,  afSrmed  the  decision  of 
the  Master. 

The  plaintiff  appealed. 

*CorMn  Bzetti  Ii.j.;  and  Holker,  L,J» 


328 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Jackson  V.  Idtchfield,  App, 

Mugliston,  for  the  plaintiflT,  referred 
to  Bx  parte  Young  (1),  Pollock  v.  Camp- 
bell  (2),  and  also  to  the  following  rules — 
Order  IX.  rule  6;  Order  XII.  rule  12; 
Order  XIII.  rules  2,  6,  9 ;  Order  XVI. 
rule  10;  Order  XLII.  rule  8  (3). 

Cur.  adv,  wdt, 

Brett,  L.J.  (April  3). — In  this  case, 
which  was  an  action  of  detinue  for  a 
brougham  and  for  damages  for  a  wrongful 
execution,  the  writ,  which  was  issued  in  the 
name  of  the  firm,  had  been  served,  according 

(1)  51  Law  J.  Rep.  Chanc'  141 ;  Law  Rep. 
19  Ch.  D.  124. 

(2)  46  Law  J.  Rep.  Exch.  199 ;  Law  Rep.  1 
Ex.  D.  60. 

(3)  Order  IX.  rule  6  :  "  Where  partners 
are  sued  in  the  name  of  their  firm,  the  writ 
shall  be  served  either  upon  any  one  or  more  of 
the  partners,  or  at  the  principal  place,  within  the 
jurisdiction,  of  the  business  of  the  partnership 
upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  partnership 
business  there  ;  and  subject  to  the  rules  herein- 
after contained  such  service  shall  be  deemed 
good  service  upon  the  firm." 

Order  XII.  rule  12  :  "  Where  partners  are 
sued  in  the  name  of  their  firm,  they  shall  appear 
individuaUy  in  their  own  names.  But  all  subse- 
quent proceedings  shall,  nevertheless,  continue 
in  the  name  of  the  firm.** 

Order  XVL  rule  10:  "Any  two  or  more 
persons  claiming  or  being  liable  as  co-partners, 
may  sue  or  be  sued  in  the  names  of  their  respec- 
tive firms,  if  any ;  and  any  party  to  an  action 
may  in  such  case  apply  by  summons  to  a  Judge 
for  a  statement  of  the  names  of  the  persons  who 
are  co-partners  in  any  such  firm,  to  be  furnished 
in  such  manner,  and  verified  on  oath  or  other- 
wise, as  the  Judge  may  direct." 

Order  XLII.  rule  8  :  "  Where  a  judgment  is 
against  partners  in  the  name  of  the  firm,  execu- 
tion may  issue  in  manner  following : — 

(a)  Against  any  property  of  the  partners  as 
such; 

(Jf)  Against  any  person  who  has  admitted  on 
the  pleadings  that  he  is,  or  has  been  adjudged 
to  be,  a  partner  ; 

(c)  Against  any  person  who  has  been  served«i 
as  a  .partner  with  the  writ  of  summons  and  has 
failed  to  appear. 

If  the  party  who  has  obtained  judgment 
claims  to  be  entitled  to  issue  execution  against 
any  other  person  as  being  a  member  of  the  firm, 
he  may  apply  to  the  Court  or  a  Judge  for  leave 
BO  to  do ;  and  the  Court  or  Judge  may  give  such 
leave  if  the  liability  be  not  disputed,  or  if  such 
liability  be  disputed,  may  order  that  the  liability 
of  such  person  be  tried  and  determined  in  any 
manner  in  |vhioh  any  issue  or  question  in  an 
action  may  Be  tried  and  determined/' 


to  the  rules  of  Oourt,  apon  one  of  the  part- 
ners.    An  appearance  having  been  entered 
by  one  of  the  partners,  or  by  all  of  them 
but  one,  the  usual  means  were  taken,  under 
Order  XVI.  rule  10,  for  discovering  who 
were  the  members  of  the  firm,  and  it  was 
stated  by  one  of  the  partners  that  James 
Litchfield,  who  had  not  entered  an  appear- 
ance, was  a  member  of  the  firm.     An 
application  was  then  made  to  enter  judg- 
ment against  him  individually,  in  default 
of  appearance.      The    Divisional    Court, 
affirming  the  decision  of  the  Master  and 
Judge  at  chambers,  refused  to  enter  judg- 
ment against  him  individually;  and  upon 
consideration,  I  am  of  opinion  that  their 
decision  was  right.     I  thmk  that  where  a 
writ  has  been  issued  against  the  firm,  judg- 
ment must  be  entered  against  the  firm  and 
not  against  an  individual  partner,  whether 
the  partner  has  been  personally  served  or 
not.     It  is  obvious  that  a  writ  against  a 
firm  was  not  known  to  the  common  law, 
but  was  invented  by  the  Judicature  Act. 
There  were  no  means  at  common  law  of 
suing  or  of  obtaining  judgment  against 
a  firm  in  the  name  of  the  firm;   and 
formerly  all  the  individual  members  of  the 
firm  were  sued,  and  it  was  necessary  to 
serve  all    of   them,   and  judgment   was 
entered  against  all  of  them.     We  must, 
therefore,  see  in  what  way,  according  to 
these  rules  and  orders,  judgment  is  to  be 
entered  under  such  drcomstances  as  exist 
in  this  case.     I  wish  to  state  what  I  con- 
sider to  be  a  canon  or  rule  of  construction 
in  such  a  matter,  and  it  seems  to  me  that 
the  following  rules  are  true.     In  all  cases 
existing  at  common  law  which  are  not 
provided    for    by    the    Judicature    Act, 
the  procedure  is  to  be  as  it  was  before 
the  Act  was  passed;    and  in  all  cases 
provided  for,  the  Act  is  to  be  followed. 
But  where  there  is  no  express  provision 
,  as  to  any  step  in  an  action,  that  step 
must  be  as  near  as  possible,  by  analogy, 
to  the  common  law.     Applying  that  rule 
here,  where  the  writ  has  been  issued  against 
a  firm,  the  judgment  must  follow  the  writ, 
and  must  therefore  be  against  the  firm.  In 
my  opinion,  a  writ  served  under  rule  6  of 
Order  IX.  upon  any  one  or  more  of  the 
partners,  for    the  ^Qupoee  of   obtaining 
judgment,  is  good  service  on  every  member 
of  the  finn«    Then  rule  2  o(  Order  XIII. 


Vol.  51.] 

Jaekion  v.  LUchfield,  Aj^, 

makoB  provision  as  to  the  prooeedings 
to  be  taken  by  the  plaintiff  where  he 
desires  to  proceed  after  a  defendant  has 
&iled  to  appear  to  a  writ.  But  the  whole 
question  here  will  depend  upon  rule  8 
of  Order  XLTI.  [His  Lordship  read  the 
role.]  Up  to  that  rule  there  is  no  provi- 
sion made  as  to  the  way  in  which  judg- 
ment is  to  be  entered  where  the  writ  is 
issued  against  a  firm,  but  that  must  be 
determined  according  to  the  rules  of  con- 
struction which  I  have  enunciated.  The 
role  at  common  law  is  that  the  judgment 
must  follow  or  accord  with  ihe  writ. 
Under  the  Judicature  Act  and  its  orders 
the  writ  may  be  against  the  firm.  There- 
fore by  analogy  the  judgment  must  be 
against  the  firm.  The  course  of  procedure 
is  to  iflBueawrit  against  the  firm  and  then 
to  serve  it  upon  one  of  the  members  of  the 
firm.  The  next  step  is  to  discover  by 
summons,  under  Oixler  XYI.  rule  10, 
from  the  person  who  is  known  to  be 
a  member  of  the  firm  the  names  of  all 
the  persons  who  are  members  of  such 
firm ;  and  when  they  are  known,  each  and 
all  of  them  ought  to  appear.  If  one  of 
the  partners  does  not  appear,  the  proper 
ooursa  is  to  proceed  nevertheless  and  to 
obtain  judgment  against  the  firm.  Until 
judgment  has  been  obtained  against  the 
firm  nothing  can  be  done  against  a  partner 
who  has  not  appeared  because  of  the  com- 
mon law  role  that  the  judgment  follows 
the  writ.  In  the  present  case  the  firm 
has  appeared ;  the  case  must  therefore  go 
to  trial,  and  judgment,  which  will  be  judg- 
ment against  the  firm,  must  be  obtained. 
Then  l^e  only  means  of  putting  that 
judgment  into  execution  is  that  pointed 
out  by  Order  XLTE.  rule  8.  The  reason 
for  tins  is  obvious:  that  where  there  is 
service  on  one  of  the  partners,  execution 
should  not  be  allowed  to  issue  against 
another  one  who  has  not  appeared.  The 
first  two  clauses  of  Order  XLII.  rule  8  are 
clear.  Then  the  rule  says  that  where  a 
judgment  is  against  partners  in  the  name 
of  the  firm  execution  may  issue  against 
any  person  who  has  been  served  as  a 
partner  with  a  writ  and  has  £Eiiled  to  ap- 
pear. It  is  not  absolutely  necessary  in  the 
present  case  to  determine  whether  the 
service  for  such  purpose  must  be  a  per- 
Vou'61.-Q.B. 
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sonal  service,  though  I  still  incline  to 
think  it  must  be. 

Upon  the  judgment  against  the  firm 
execution  may  issue  without  more  against 
each  member  of  it  who  has  appeared.  The 
subsequent  part  of  rule  8  seems  to  apply  to 
the  case  of  a  partner  not  discovered  at  the 
time  or  who  has  not  appeared ;  and  in  either 
case  the  plaintiff,  before  being  entitled  to 
ent^  judgment  and  issue  execution  against 
that  partner,  would  have  to  apply  to  a 
Court  or  Judge  for  leave  to  do  so.  It  is  not, 
however,  necessary  to  consider  what  our 
judgment  would  be  on  the  final  part  of  that 
clause.  The  only  question  here  is  whether 
judgment  can  be  entered ;  and  as  the  ques- 
tion of  issuing  execution  does  not  arise,  the 
case  of  Ex  parte  Young  (1)  is  not  applic- 
able. The  question  there  was  as  to  which  of 
two  firms  these  rules  applied — to  the  firm 
which  existed  at  the  tame  when  the  writ 
was  issued,  or  to  the  firm  which  existed  at 
the  time  when  the  partnership  debt  was 
incurred.  I  was  of  opinion  that  these 
rules  applied  to  the  latter  firm,  and  as 
regards  this  point  I  hardly  think  that  the 
Lord  Chancellor  differed,  although  Lord 
Justice  Cotton  did,  from  the  view  which 
I  took.  The  only  question  here  being  as 
against  whom  judgment  is  to  be  entered, 
it  seems  to  me  that  it  must  be  against  the 
firm,  and  that  execution  may  then  issue 
against  the  firm  and  against  every  indi- 
vidual member  of  it,  either  without  or 
after  leave  given  to  do  so.  The  judgment 
of  the  Court  below  was  therefore  right, 
and  the  application  for  leave  to  sign  judg* 
ment  must  be  refused. 

HoLKER,  L.J.,  concurred. 

AppUcatian  refused. 


Solicitors — John  Andrews,  for  plaintiff ;  W.  F. 
Morris,  for  defendimts. 
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the  Statute  of  Limitations.  That  doctrine 
seems  also  to  have  been  recognised  in  the 
case  of  The  South  Sea  Company  v. 
WymondaeU  (14).  It  is  true  that  this  case 
might  be  treated  as  an  action  brought  ac- 
cording to  the  common  law  doctrine ;  but 
it  may  also  be  treated  as  if  it  were  or  had 
been,  before  the  Judicature  Act,  a  suit  in 
equity.  Under  these  circumstances  I  do 
not  think  that  we  are  bound,  merely 
because  the  action  is  brought  in  the 
Common  Law  Division,  to  say  it  is  not  a 
suit  in  equity  ;  but  we  must  treat  it  as  if 
it  were  a  suit  in  equity,  and  being  bound 
by  the  equity  authorities  of  a  Comii  of  co- 
ordinate jurisdiction  with  this,  and  of  a 
Court  superior  to  this,  we  must  say  that 
under  the  given  circumstances  the  plaintiff 
is  not  deprived  of  his  remedy  by  reason  of 
the  defence,  because  the  reply  sets  up  an 
equity  which  would  be  granted  to  the 
plaintiff  by  a  Court  of  equity.  The  judg- 
ment of  Mr.  Justice  Field  was  therefore 
correct. 

HoLKER,  L.J. — I  have  the  misfortune 
to  differ  from  my  Lords,  and  for  two  rea- 
sons. First  of  all,  because  I  must  admit 
that  they  take  what  may  be  considered  to 
be  a  broader  view  of  this  matter  than  I 
do,  and  secondly,  because  I  may  be  wrong. 
Having  formed  an  opinion,  which  I  con- 
sider a  strong  one,  upon  this  question,  I  am 
bound  to  give  utterance  to  it. 

The  question  here  is,  how  is  the  period 
from  which  the  Statute  of  Limitations 
b^ins  to  run  to  be  ascertained  in  a  case 
like  the  present  one  1  It  is  said  that  in 
dealing  with  such  a  case  the  Statute  of 
Limitations  runs  from  the  period  men- 
tioned in  the  statute  itself — namely,  the 
accruing  of  the  cause  of  action ;  and  on 
the  other  hand  it  is  contended  that  the 
language  of  the  statute  is  to  be  disr^arded, 
and  that  it  runs  from  the  time  when  the 
fraud  has  been  discovei'ed — at  all  events 
in  all  cases  where  the  fraud  has  been  con- 
cealed by  the  person  who  originally  perpe- 
trated it.  In  dealing  with  the  question 
it  may  be  important  to  ascertain  what  law 
was  administered  by  the  Courts  of  equity 
and  law  respectively  before  the  passing  of 
the  Judicature  Act.  A  great  many  cases 
have  been  cited  in  order  to  satisfy  the 
Court  what  was  the  law,  or  how  the  law 


was  administered,  but  there  really  is  not  any 
difference  between  the  view  taken  on  the 
one  side  and  the  other  with  respect  to  what 
the  law  was.  If  the  cases  are  examined, 
it  will  be  found  that  Courts  of  common 
law,  when  dealing  with  actions  which  are 
within  the  language  and  meaning  of  the 
Statute  of  Limitations,  acted  directly  upon 
the  language  of  this  statute,  and  decided 
that  it  eiiould  not  be  a  bar  until  the  lapse 
of  six  years  after  the  cause  of  action  or 
suit  had  arisen ;  and  the  common  law  said 
that  the  cause  of  action  in  a  case  like  the 
present  was  not  the  discovery  of  the  fraud, 
but  the  fraud  itself.  Although  the  statute 
may  be  a  piece  of  imperfect  legislation, 
we  must  deal  with  it  as  we  find  it,  and 
the  Legislature  having  said  that  the  action 
shall  be  barred  after  six  years  from  the 
accruing  of  the  cause  of  action,  we  must 
adopt  it,  as  we  cannot  legislate  for  ourselves. 
That  was  the  doctrine  of  the  Courts  of 
common  law  which  has  been  laid  down  in 
a  great  many  cases ;  it  is  enough  for  me  to 
mention  two  of  the  most  recent — ffuntef 
V.  Oihhons  (5)  and  T?ie  ImpertaX  Gas 
Company  v.  The  London  Ocu  Company 
(4) — in  which  the  law  is  declared  without 
the  slightest  hesitation  or  doubt.  These 
cases  were  decided  by  veiy  eminent  Judges, 
and  if  the  common  law  rule  bad  been 
different  from  what  it  was  said  to  be,  I  do 
not  think  the  difference  could  have  es- 
caped them;  and  I  take  it  to  have  been 
clearly  decided  by  those  cases  and  several 
others  that  the  rule  of  common  law  is  what 
I  have  stated  it  to  be.  The  rule  in  equity 
was  different,  and  with  reference  to  the 
case  of  Booth  v.  Lord  Warrington  (6), 
which  has  been  relied  upon  by  Loid  Justice 
Brett,  and  the  other  cases  which  support 
and  confirm  the  doctrine  laid  down  there,  I 
will  draw  attention  to  the  &ct  that,  whether 
Booth  v.  Ltord  Warrington  (6)  was  rightly 
decided  or  not,  it  is  veiy  vaguely  reported 
and  difficult  to  understand.  I  must,  how- 
ever, assume  that  it  was  rightly  decided, 
and  as  it  was  a  decision  of  the  House  of 
Lords  it  would  be  binding  upon  me  as  a 
member  of  this  Court ;  but  let  me  point  out 
that  it  was  an  equity  decision  and  not  a 
common  law  case  at  all,  and  that  if  it 
enunciated  the  rule  correctly,  it  enunciated 
the  rule  which  is  adopted  in  equity  and 
not  at  common  law ;  but  it  may  be  that 
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Booth  ▼.  Lord  Warrington  (6)  is  not  Bnch 
a  decision  as  it  is  supposed  to  be.  It  is 
somewhat  difficult  to  understand  the 
questions,  but  it  may  be  that  the  House  of 
Lordftimagined  that  there  was  no  sufficient 
remedy  at  common  law,  and  that  the  only 
remedy  was  in  equity,  and  that  there  was 
a  remedy  in  equity  which  came  within 
the  language  of  the  Statute  of  Limitations. 
It  is  enough  for  me  at  present  to  say  that 
Booth  V.  Lord  Warrington  (6),  together 
with  the  cases  which  followed  it,  was  a 
decision  as  to  the  law  administered  and 
the  rule  adopted  in  the  Courts  of  equity 
imd  not  in  the  Courts  of  common  law. 
Prior  to  the  Judicature  Act,  the  rule  at 
common  law  was  this:  the  Courts  felt 
themselves  bound  by  the  Statute  of  Limi- 
tations, and  decided  according  to  the 
language  of  the  Statute  of  Limitations, 
disregarding  any  equitable  considerations 
which  might  exist  in  the  case.  Equity 
took  a  different  and,  it  may  be  said,  far 
more  liberal  view  of  the  statute,  and  in 
some  cases,  at  all  events,  the  Courts  of 
equity  said  it  would  be  very  unjust  to  hold 
that  the  statute  runs  from  the  accruing  of 
the  cause  of  action,  and  as  it  would  be 
grossly  unjust  in  many  cases  that  that 
should  be  the  rule,  we  will  decide  that  in 
cases  of  fraudulent  concealment  the  limi- 
tation runs  from  the  time  of  the  discovery 
of  the  fraud.  That,  however,  was  not 
the  doctrine  of  the  Courts  of  equity  in  all 
the  cases,  because  I  think  the  authorities 
which  have  been  cited  are  sufficient  to  shew 
that  wherever  there  was  a  proceeding  in 
the  Courts  of  equity  which  came  within 
the  definition  or  description  of  the  pro- 
ceedings mentioned  in  the  Statute  of 
Limitations,  there  the  Courts  of  equity 
were  just  as  much  bound  by  the  strict 
and  rigorous  language  of  the  statute  as 
were  the  Courts  of  law.  To  put  it  shortly, 
if  there  was  a  proceeding  in  equity  which 
was  similar  to  a  proceeding  in  an  action  on 
the  case  or  an  action  of  trespass,  there  the 
Courts  of  equity  considered  that  the  pro- 
ceeding was  one  which  is  described  by  the 
Statute  of  Limitations,  and  that  as  regards 
that  proceeding  they  were  bound  by  the 
statute  just  as  mudi  as  were  the  Courts 
of  conmion  law.  In  cases  where  the  rule 
was  different,  and  where  the  proceeding 
in  equity  was  not  within  the  language  or 
Vol.  51.— Q.B. 
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spirit  of  the  Statute  of  Limitations,  the 
Courts  of  equity  have  nevertheless  said 
that  there  shall  be  a  limitation;  and 
although  not  bound  by  the  Statute  of  Limi- 
tations, have  acted  upon  the  spirit  of  the 
statute  and  by  analogy  to  it,  and  have  said 
that  where  a  man  has  been  guilty  of  lachea 
for  a  considerable  time  he  shall  be  barred 
of  his  remedy.  But  the  Courts  of  equity 
have  refused  to  extend  this  rule  of  acting 
by  analogy  to  the  Statute  of  Limitations 
to  cases  where,  by  so  acting,  a  grievous 
injustice  would  be  done.  In  the  case  of 
a  proceeding,  therefore,  not  within  the 
statute,  where  the  question  has  arisen 
whether  the  statute  shall  run  from  the 
perpetration,  or  from  the  discovery  of  a 
fraud,  the  Courts  of  equity  have  said  that 
it  shall  run  from  the  discovery.  There 
are,  therefore,  two  doctrines  which,  in  a 
sense,  are  inconsistent  with  each  other: 
the  doctrine  of  the  common  law  with  re- 
ference to  ascertaining  the  period  from 
which  the  statute  shall  b^in  to  run,  and 
I  will  add  ^though  with  some  hesitation 
and  doubt,  because  there  are  some  cases 
which  seem  rather  to  militate  against  that 
view)  the  rule  of  the  Courts  of  equity  in 
cases  which  are  within  the  Statute  of 
Limitations,  and  with  regard  to  which  the 
Courts  are  bound  by  the  statute,  which 
has  been  and  still  is  that  the  period  of  the 
accruing  of  the  cause  of  action  shall  be 
the  period  from  which  the  statute  runs. 
But  in  other  cases,  where  the  Courts  of 
equity  acting  simply  and  by  analogy  to 
the  statute  do  not  admit  themselves  actually 
bound  by  it,  the  rule  is  different,  and  the 
statute  runs,  not  from  the  perpetration, 
but  from  the  discovery  of  the  fraud. 

Then  comes  a  most  important  question, 
whether  for  the  future  the  rule  of  law,  and 
also  the  rule  of  equity  in  cases  to  which 
the  statute  applies,  is  to  be  abrogated  or 
not ;  and  from  that  seems  to  follow  dis- 
tinctly this  further  question,  whether  by 
a  decision  of  this  Court  the  Statute  of 
limitations  is  to-<be  repealed  or  not.  Thus, 
to  take  a  case  (and  whether  it  is  called  an 
equity  suit  or  a  common-law  case  is  imma- 
terial) which  is  in  fact  an  action  for 
damages  or  for  trespass,  or  an  action  on  the 
case — as,  for  instance,  an  action  to  recover 
back  money  obtained  by  fraud — what  does 
this  Court  do  but  declare  that  the  rule 
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non-fulfilment  of  that   covenant "  —  and 
that  was  all  he  said. 

In  support  of  the  second  head  of  damage 
Mr.  Wills  called  one  of  the  executors  and 
devisees  in  trust,  who  stated  that  the 
trustees  in  declining  to  buy  were  influenced 
by  the  fact  that  the  wall  was  not  built, 
their  opinion  being  that  the  land  in  its 
then  state  was  somewhat  of  a  speculative 
bargain,  which,  as  trustees,  it  was  hardly 
worth  their  while  to  undertake,  but  that 
if  the  wall  had  been  built  they  should 
have  no  hesitation  about  it.  This  gentle- 
man, and  also  the  plaintiff'  other  witnesses, 
stated  that,  by  the  necessary  loss  of  the 
exercise  of  this  option  to  have  the  land 
back  with  the  wall  built  upon  it  they  had 
sustained  damage  to  the  amount  which 
would  be  expended  in  building  the  wall. 
The  under-sheriff,  in  his  direction  to  the 
jury  upon  this  head,  told  them  that  the 
question  "  for  them  was,  have  the  plaintiffs 
sustained  any  damage  by  reason  of  the 
wall  not  being  built,  so  that  they  have  not 
had  the  full  advantage  which  they  might 
have  of  repurchasing  the  land/' 

The  third  head  of  damage  was  not  dis- 
puted by  the  defendants  in  principle.  As 
to  the  extent  of  it,  however,  a  great  body 
of  evidence  was  gone  into  on  one  side  and 
the  other,  the  plaintiffs'  witnesses  alleging 
that  the  damage  amounted,  according  to 
one  witness  to  50Z.,  and  according  to 
another  nearly  100^.  per  acre — that  is, 
1,000/.  or  2,000/.  as  the  case  may  be;  the 
defendants'  witnesses,  on  the  contrary, 
alleging  that  the  existence  of  a  blank  brick 
wall  seven  feet  high  enclosing  twelve  acres 
of  land,  surrounded  by  undeveloped  build- 
ing land,  would  have  been  the  reverse  of 
an  advantage,  and  putting  the  damages  as 
nominal. 

No  substantial  complaint  was  made  of 
the  direction  of  the  under-sheriff  on  this 
head  of  damage. 

Now  as  the  jury  were  not  asked  to  say 
on  which  of  the  heads  of  damage  claimed 
they  based  their  verdict  of  750/.,  and  as 
the  amount  is  less  by  450/.  than  the  cost 
of  the  wall  (which  amount  was  not  in  dis- 
pute), it  is  difficult  to  assign  their  verdict 
to  that  or  even  the  second  head  on  which 
the  same  amount  was  involved  without 
any  alternative  sum,  and  the  probability 
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would  seem  to  be  that  they  acted  upon  the 
third  principle,  as  to  which  there  is  no 
substantial  complaint  of  misdirection. 
This,  however,  is  uncertain,  as  their  ver- 
dict is  reconcilable  with  their  having 
acted  under  either  of  the  first  two  heads, 
taking  upon  themselves  to  reduce  the 
amount.  It  is,  however,  unnecessary  for 
the  purpose  of  the  present  iiile  to  speculate 
upon  this,  for  upon  the  assumption  that 
the  verdict  was  based  upon  the  third  head, 
and  that  alone,  we  have  come  to  the  con- 
clusion that  upon  a  correct  view  of  the 
evidence  the  amount  is  excessive. 

Looking  at  the  position  of  the  plot  <£ 
land  in  question  and  the  grounds  upon 
which  the  surveyors  for  the  plaintifEB  based 
their  estimate  of  the  injury  alleged  to  have 
been  sustained  by  the  adjoining  twenty 
acres,  we  cannot  come  to  the  conclusion 
that  a  loss  at  all  approaching  750/.  has 
been  sustained.  It  is  not,  of  coarse,  for 
us  to  say  what  sum  would  be  sufficient,  or 
whether  any  loss  has  been  sustained  beyond 
the  40«.  paid  into  Court;  that  is  the  pro- 
vince of  the  juiy  to  which  the  case  will 
have  to  be  submitted.  But  the  view  we 
take  on  this  part  of  the  case  is  not  sufficient 
of  itself  to  make  the  rule  absolute  for  a 
new  trial,  because  it  may  be  that  the  vei> 
diet  may  have  been  given  or  is  oi4)able  of 
being  supported  by  one  or  both  of  the  other 
two  principles  enunciated,  and  it  is  neces- 
sary therefore  to  take  them  into  con- 
sideration. But,  with  regard  to  the  second 
head  of  damage  contended  for,  we  also 
consider  the  damages  excessive. 

No  dcUa  whatever  were  given  for  as- 
suming the  damage  to  be  equal  to  the  cost 
of  the  wall,  and  we  know  of  no  authcurity 
for  saying  that  evidence  of  such  damage  is 
admissible  at  all,  whilst  upon  principle  it 
seems  to  us  to  be  too  remote. 

The  first  head  of  damage,  however,  was 
very  strongly  contended  for  by  Mr.  Wills, 
who  cited  many  authorities  in  support  of 
it,  but  we  are  of  opinion  that  it  cannot  be 
supported. 

It  must  be  remembered  that  remedies 
for  a  breach  of  contract  such  as  this  are  of 
two  kinds. 

Fii-st,  the  plaintiffe,  if  they  really  wished 
to  have  the  wall  built  in  aooordanoe  with 
the  contract,  so  that  they  might  have  the 
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very  thing  oontiracted  for,  and  nothing 
elae,  might  have  claimed  in  the  Ghanceiy 
DiviBion  specific  performance  of  the  cove- 
nant ;  and  in  that  event,  if  the  Court  had 
come  to  the  conclusion  that  the  damages 
to  be  recovered  in  an  action  for  damages, 
upon  the  principles  applicable  to  such 
actions,  would  not  adequately  protect  the 
plaintiffe*  righta  and  interest,  it  might  have 
ordered  the  defendants  to  build  the  wall, 
and  so  no  question  could  have  arisen  as  to 
the  extent  or  otherwise  of  any  injury  sus- 
tained by  the  plaintiflGs  from  the  absence 
of  it.  But  it  was  also  open  to  the  plainti^ 
to  do  what  they  have  done,  namely,  bring 
this  action  for  damages,  in  which  event 
they  will  be  under  no  obligation  whatever 
to  expend  the  amount  recovered  in  erect- 
ing Uie  waU,  and  most  probably  would 
never  think  for  a  moment  of  any  such 
expenditure,  which  to  us,  at  least,  would 
seem  a  simple  waste  of  money.  The  effect, 
however,  of  electing  to  bring  the  action  for 
damages,  is  to  convert  the  right  to  the 
performance  of  the  contract  into  a  right 
to  have  compensation  in  money,  and  the 
rule  in  such  a  case,  stated  in  its  most 
general  terms,  is  that  the  plaintiff  is 
entitled  to  have  his  damages  assessed  at 
the  pecuniary  amount  of  the  difference 
between  the  state  of  the  plaintiff  upon  the 
breach  of  the  contract  and  what  it  would 
have  been  if  the  contract  had  been  per^ 
formed — j^er  fiaron  Parke  in  Robinson  v. 
barman  (2),  adopted  in  Zoc^  v,  Fwze  (3). 
In  the  present  case  the  only  difference 
between  the  two  states  is  that  twenty  acres 
of  the  plaintiffs'  land  are  said  to  be  of  less 
value  than  they  would  have  been  if  the 
wall  had  been  built,  and  for  that  difference, 
whatever  it  may  be,  the  defendants  admit 
that  they  are  liable.  But  in  what  way 
does  the  cost  of  the  wall  or  fence  become 
the  measure  of  that  difference  %  If  it  had 
been  oak  paling  the  damages  would  have 
been  less,  although  such  a  fence  is  equally 
effective  for  the  purposes  of  the  contract ; 
if  the  fence  had  been  limited  by  the  con- 
tract to  the  alternative  iron  ruling,  the 
damage   would  have  been  3,015/.,  equal 

(2)  1  Bxch.  Bep.  850;  18  Law  J.  Bep.  Exch. 
202. 

.    (3)  X9  Com.  B.  Bep.  N.S.  96 ;  34  Law  J.  Bep. 
C.P.  201. 
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nearly  to  the  fee-simple  value  of  the  twenty 
acres  at  the  price  at  which  the  plaintiff 
were  entitled  to  buy  the  twelve  acres  back. 
The  element  of  cost  to  the  defendants 
which  may  thus  vary  cannot  be  the 
measure  of  the  difference  to  the  plaintiffs, 
which  is  one  thing— it  represents  in  no 
sense  that  difference.  Upon  principle, 
therefore,  such  a  basis  of  assessment  seems 
to  us  inadmissible,  and  it  must  next  be 
seen  if  it  can  be  supported  upon  authority. 
The  case  which  was  most  relied  upon 
by  Mr.  Wills  for  this  purpose  was  that 
of  PeU  V.  Shearman  (4),  which  at  first 
sight  has  the  air  of  supporting  his  conten- 
tion. In  that  case  the  defendants  had 
covenanted  that  they  would,  in  land  to  be 
and  which  was  afterwards  demised  to 
them,  sink  a  pit  to  the  lower  vein  of  coal> 
(supposed  to  lie  under  the  surface)  or  to  a 
aepth  of  130  yards  in  search  of  that  vein, 
and  if  a  marketable  vein  of  ooel  should  be 
reached,  would  pay  to  Couch  (the  plaintiff 
being  his  assignee  in  insolvency)  250/.  and 
2,000/.,  and  the  action  was  brought  for  a 
breach  of  this  covenant,  the  special  damage 
alleged  being  the  loss  of  the  chance  of 
finilTng  the  coal,  and  thus  entitling  the  in- 
solvent to  the  two  sums  of  250/.  and  2,000/. 
There  was  evidence  at  the  trial  that  if  the 
pit  had  been  sunk  to  130  yards,  a  market- 
able vein  of  coal  might  have  been  reached, 
and  that  the  cost  of  sinking  would  be 
2,600/.  The  defendants,  admitting  the 
breach,  submitted  that  the  plaintiff  was 
only  entitled  to  nominal  damages ;  but  Mr. 
Justice  Maule  directed  the  jury  that  as  the 
defendants  had  failed  to  perform  a  work 
which  the  plaintiff  had  a  right  to  have 
done  at  their  cost,  and  which  might  have 
produced  him  2,500/.,  the  jury  ought  to 
estimate  the  damage  either  with  reference 
to  the  cost  of  sinMng  the  pit  or  give  the 
amount  which  might  become  payable 
Upon  this  direction  the  jury  gave  a  verdict 
for  the  plaintiff  for  2,500/.  (probably  an 
error  for  2,250/.),  and  leave  for  that  pur- 
pose having  been  reserved  at  the  trial,  the 
defendant  moved  to  enter  the  verdict  for 
nominal  damages  or  for  a  new  trial,  on  the 
ground  of  misdirection  in  leaving  the  cost 
of  the  work  to  the  jury,  contending  that 

(4)  10  Bzoh.  Bep.  766. 
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the  Judge  ought  simply  to  have  left  it  to 
the  jury  to  estimate  the  value  of  the  con- 
tingency. Upon  the  argument  of  the  rule 
the  phuntiflTs  counsel  urged  that  the  de- 
fendants were  bound  either  to  do  the  work 
or  pay  as  damages  what  it  would  cost,  upon 
which  Baron  Parke  is  reported  to  have 
said:  '^In  this  case  there  is  difficulty  in 
making  the  cost  of  sinking  the  pit  the 
measure  of  damage,  because  the  plaintiff 
cannot  go  upon  the  land  and  make  the 
pit.  If  he  had  been  the  owner  of  the 
soil  the  criterion  of  damage  would  have 
been  the  expense  of  putting  him  in  the 
same  situation  as  if  the  defendants  had 
performed  their  contract;  and  then  he 
would  only  have  had  to  spend  the  money 
in  sinking  the  pit."  The  defendants,  on 
the  other  hand,  claimed  -that  only  nominal 
damages  could  be  recovered.  All  the 
members  of  the  Court,  however,  were  of 
opinion  that  the  plaintiff  was  entitled  to 
more  than  nominal  damages,  but  they 
thought  that  the  branch  of  the  learned 
Judge's  direction  to  the  jury  which  left  to 
them  the  loss  of  the  chance  of  finding 
marketable  coal  was  correct,  and  so  the 
verdict  might  be  and  was  supported. 

Baron  Parke  again  pointed  out  that  the 
expense  was  a  wrong  criterion  of  damage, 
but  also  again  putting  his  opinion,  not  upon 
any  genei^  footing,  but  upon  the  limited 
ground  that  the  plaintiff  had  no  right  to 
go  upon  the  defendant's  land  so  as  to  be 
able  to  perform  the  covenant. 

Now  in  fact  the  vexy  same  element 
exists  in  the  present  case,  so  that  as  far  as 
the  dictum  of  Baron  Parke  in  that  case 
went,  it  is  an  authority  against  the  present 
plaintiffs  .  But  Mr.  Wills  sought  to  avoid 
the  distinction  taken  by  Baron  Parke  by 
saying  that  the  plaintiff  were  willing  to 
waive  the  ground  of  it,  and,  as  it  were,  to 
throw  in  the  land  by  simply  taking  the 
cost  of  the  wall  as  damages  as  if  erected 
on  their  land,  but  we  do  not  see  how  such 
a  suggestion  can  alter  the  principle  of 
damage.  His  principal  contention  upon 
this  case,  however,  was  that  Baron  Parke, 
by  putting  his  view  upon  the  limited 
ground,  must  be  considered  as  having 
entertained  the  opinion  that  but  for  that 
the  cost  of  sinking  the  pit  might  have 
been  the  measure  of  damage,  and  that  he     76. 


seems,  indeed,  if  correctly  reported,  to 
have  expressed  such  an  opinion.  But 
however  this  may  be,  the  reason  of  the 
decision  in  Pell  v.  Shearman  (4)  rested 
upon  the  other  of  the  alteroativeB  left  to 
the  jury;  and  the  case  therefore  is  not  a 
binding  authority  upon  the  question  now 
before  us,  although  of  coarse  the  opinion  of 
Baron  Parke  is  entitled  to  be  considered 
by  us,  as  it  has  been,  with  veiy  great 
respect. 

Besides  this  authority  Mr.  Wills  relied, 
and  very  properly,  upon  the  expressed 
opinion  of  the  late  Lord  Chief  Bw)n  in 
the  case  now  before  us,  and,  of  course,  if 
that  eminent  Judge  had  given  the  judg- 
ment of  the  Court  upon  that  point  we 
should  have  been  bound  by  it,  but  as 
Baron  Huddleston  expressly  declined  to 
express  any  opinion  upon  it,  and  the  judg- 
ment of  the  Court  was  limited  to  the 
answer  to  the  other  question  in  the  case, 
all  that  the  Lord  Chief  Baron  said  does 
not  amount  to  an  authority  binding  apon 
and  cannot  be  acted  upon  by  us  if  it  be, 
as,  with  great  respect,  it  appears  to  us  to  be, 
opposed  to  principle  and  other  authority. 

No  doubt  there  are  also  cases  in  wluoh 
in  actions  upon  covenants  against  inciun- 
brances  or  to  pay  off  specific  incum* 
branoes,  it  has  been  held  that  the  damages 
are  the  diminution  in  value  of  the  estate 
by  reason  of  the  existence  of  the  incum- 
brances,  and  if  the  contract  is  to  pay  off  a 
specific  incumbrance  the  owner  may  recover 
the  whole  amount,  although  no  claim  has 
been  made  or  damage  proved — Letiibridge 
V.  MyUon  (5),  Carr  v.  Roberts  (6),  Loom- 
more  v.  Radford  (7)  and  Hodgson  v.  Wood 
(8) ;  but  in  those  cases  there  is  a  specific 
covenant  to  pay  a  specific  pecuniaiy  com- 
pensation. The  right  is  to  have  that 
pecuniary  amount,  and  there  can  be  no 
question,  therefore,  but  that  the  pecuniaiy 
compensation  is  the  very  thing  to  be 
recovered. 

On  the  other  hand,  there  are  autboriiaes 
tending  to  negative  Mr.  Willa's  proposition . 

(5)  2  B.  &  Ad.  772. 

(6)  6  B.  &  Ad.  78 ;  2  Law  J.  Bep.  K.B.  183. 

(7)  9  Mee.  &  W.  657;  11  Law  J.  Bep.  Bxdi. 
284. 

(8)  2  HarL  &  C.  649 ;  33  Law  J.  Bep»  Bxdh. 
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In  Janes  v.  Gooday  (9),  the  plaintiff  sued 
in  trespass  for  taking  away  his  soil,  and 
Chief  Justice  Tindal  having  directed  the 
jury  to  give  sach  damages  as  they  thought 
the  plaintiff  had  sustained  by  that  act,  the 
plaintiff  moved  for  a  new  tnal,  contending 
that  ibe  direction  ought  to  have  been  that 
the  plaintiff  was  entitled  to  such  a  sum  as 
would  restore  the  land  to  the  condition  in 
which  it  was  before  the  commission  of  the 
trespass ;  but  the  Court  refused  the  rule, 
Lord  Abinger  saying,  ''All  that  he  is 
entitled  to  is  compensation  for  the  damages 
he  has  actually  sustained/'  and  Baron 
Alderson  saying,  ''The plaintiff  is  entitled, 
by  way  of  compensation,  to  what  the  land 
was  worth  to  him.  If  the  principle  for 
which  Mr.  Kelly  contends  were  to  be 
adopted,  it  would  follow  that  a  party  who 
has  let  the  sea  in  upon  the  land  of  another, 
the  land  itself  being  worth  only  20/.,  would 
have  to  pay  by  way  of  damages  the  expense 
of  excluding  it  again  by  extcmsive  engineer- 
ing operations.  The  same  argument,  I 
remember,"  he  adds,  ''was  urged  in  an 
action  brought  against  the  Eegent's  Canal 
Company ;  it  was  contended  that  they  were 
bound  to  replace  the  soil  they  had  taken 
away  or  to  pay  such  a  sum  in  damages  as 
would  enable  the  plaintiff  to  do  so.  The 
jury,  however,  did  not  adopt  that  view  of 
the  case,  and  the  Court  revised  to  disturb 
their  verdict." 

So  also  in  Oldershaw  v.  ffoU  (10),  the 
defendant  had  agreed  to  build  houses  on 
.the  plaintiff's  l&ud  to  be  demised  to  the 
defendant,  and  broke  his  contract,  and  the 
plaintiff  afterwards  recovered  the  land  in 
ejectment,  and  had  agreed  to  let  the  land 
to  another  upon  more  favourable  terms. 
The  defendant  having,  in  an  action  brought 
against  him  for  the  breach  of  this  covenant, 
paid  40tf.  into  Court,  Lord  Denman  directed 
the  jury  to  calculate  what  damage  the 
plaintiff  had  sustained,  and  they  found  a 
verdict  for  the  defendant,  and  the  jury 
having  found  upon  a  matt^  of  calculation 
that  no  damage  had  been  sustained,  the 
Court  refused  a  new  trial.  No  one  sug- 
gested there  that  the  plaintiff  was  entitled 

(9)  8  Mee.  &  W.  146 ;  10  Law  J.  Rep.  Exoh. 
376. 

(10)  12  A.  &  E.  690;  10  Law  J.  Bep.  Q.B. 
221. 


to  the  cost  of  building  the  house  upon  the 
land.  Under  these  drctunstances  we  have 
come  to  the  conclusion  that  the  direction 
of  the  under-sheriff  upon  this  head  of 
damages  cannot  be  supported,  and  the  rule 
therefore  must  on  all  grounds  be  absolute 
for  a  new  enquiry. 

EtUe  abaohUe, 


Solicitors  —  P.  B.  Matthews,  for  plaintifiEs; 
Smith,  Fawdon  &  Low,  agents  for  Qmeber, 
Blackheath,  for  defendants. 
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Municipal  Election  —  Nomination  of 
Councillor — Burgess  subscribing  more  No- 
mination Papers  than  there  are  Vacancies 
-^38  ^  39  Vict.  0.  40  {Municipal  Elections 
Act,  1875),  s,  1.  sub-s,  2. 

At  an  election  of  town  councillors,  a 
burgess,  after  he  had  subscribed  as  many 
nomination  papers  as  there  were  vacancies, 
amd  the  same  (otherwise  duly  stU>scribed) 
had  been  delivered  to  the  town  derk,  sub- 
scribed another  nomination  paper.  Upon 
objection  to  all  those  nomination  papers  on 
the  ground  theU  his  subscriptions  thereto 
were  void  under  the  MunicipcU  Elections 
Act,  1875,0. 1.  sub-s.  2  {which  enacts  that  a 
burgess  may  subscribe  as  many  nomination 
papers  as  Oiere  are  vacancies,  but  no  more), 
tlie  mayor  allowed  the  objection  against  all : 
— Held,  upon  petition  questioning  the  re- 
turn of  candidates  returned  as  the  only 
ccmdidcUes  duly  nomiruUed,  that  ofdy  the 
last  of  the  nomincUion  papers  considered 
invalid  was  invalid* 

This  was  a  Case  stated  (under  35  <k  36 
Vict.  c.  60.  s.  15.  sub-B.  6)  as  to  an  election 
holden  on  the  Ist  of  November,  1881,  of 
councillors  of  the  borough  of  Clifton  Dart- 
mouth Hardness. 

Four  councillors  were   to  be  elected, 

and    the    nomination    for    such  election 

was  fixed  for  the  22nd  of  October,  1881. 

.  The  four  petitioners  wei'e  (jualified  to  be 
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elected,  and  were  nominated  as  candidates 
by  nomination  papers  duly  signed  and 
duly  delivered  to  the  town  clerk  about 
4.15  p.m.  of  the  said  22nd  of  October.  One 
Bobert  Peek  was  one  of  the  assenting 
burgesses  in  each  case.  After  the  said 
nomination  papers  had  been  so  delivered, 
Peek,  without  the  knowledge  or  assent  of 
any  of  the  petitioners,  signed  as  assenting 
burgess  the  nomination  paper  of  one 
Hughes,  and  such  nomination  paper  was 
delivered  to  the  town  clerk  before  5  p.m. 
of  the  said  22nd  of  October.  The  four  re- 
spondents and  one  Collier  were  also  nomi- 
nated. 

The  deputy-mayor  attended  on  the  24th 
of  October  at  the  town  hall  to  hear  objec- 
tions to  the  nomination  papers ;  and  there- 
upon one  of  the  respondents  objected  to 
the  nomination  papers  of  the  petitioners 
and  Hughes,  as  void  by  reason  that  Peek 
had  subscribed  the  nomination  papers  of 
five  candidates,  there  being  only  four  va- 
cancies. The  deputy-mayor  in  each  case 
allowed  the  objection.  Collier  withdrew 
from  his  candidature ;  the  town  clerk  pub- 
lished the  names  of  the  respondents  and 
Collier  as  the  only  persons  duly  nominated, 
and  that  Collier  had  withdrawn ;  and  the 
mayor  on  the  1st  of  November  declared  the 
respondents  duly  elected. 

The  petitioners  petitioned  against  the 
election  and  return,  and  by  order  of  Bowen, 
J.,  this  Case  was  stated.  The  Court  was  to 
have  power  to  draw  inferences  of  fiiM^.  If 
the  nomination  papers  of  the  petitioners  or 
any  of  them  were  valid,  the  election  of  the 
respondents  was  not  a  legal  election.  The 
question  for  the  opinion  of  the  Court  was, 
whether  the  respondents  or  any  of  them 
were  duly  elected. 

J,  D.  Fitzgerald^  for  the  petitioners. — 
The  nomination  papers  of  the  petitioners 
were  not  invalid  as  decided  by  the  deputy- 
mayor.  The  subscribing  by  one  of  the 
assenting  burgesses  of  five  nomination 
papers,  there  being  only  four  vacancies  to 
be  filled,  invalidated,  under  38  <fc  39  Vict. 
c.  40.  s.  1.  sub-s,  2  (1),  his  subscription  of 

(1)  38  &  39  Vict.  c.  40  (Municipal  Elec- 
tions A.ct,  1875),  8. 1 :  "  The  following  provisions 
shall  ....  apply  to  nominations  at  all  mnni- 
cipal  elections  of  conncillors,  auditors  and  as- 
....  2.  At  any  such  election  eveiy 


the  fifth  nomination  paper,  bat  not  bis 
subscription  of  the  four  nomination  papers 
of  the  petitioners.  The  case  is  witlun  the 
principle  of  The  Queen  v.  ffarrald  (2).  The 
decision  of  the  deputy-mayor  against  the 
nomination  papers  of  the  petitioners  is  not 
conclusive,  even  if  he  had  power,  notwith- 
standing Howes  V.  Turner  (3),  to  entertain 
the  objection  made  to  their  validity ;  for, 
by  express  provision  of  38  &  39  Yict.  c.  40. 
s.  1.  sub-s.  3,  the  decision  of  the  mayor  on 
an  objection  to  a  nomination  paper,  if 
allowing  the  objection,  is  subject  to  reversal 
on  petition  questioning  the  election  oc 
return,  though  final  if  disallowing  the  ob- 
jection. 

He  was  stopped  by  the  Court. 

The  respondents  did  not  appear. 

Mathew,  J. — I  think  the  two  points 
necessary  to  be  made  out  on  behalf  of  the 
petitioners  have  been  made  out — ^namely, 
first,  that  the  nomination  papers  of  the 
petitioners  were  not  invalid  as  considered 
by  the  deputy-mayor ;  and  secondly,  that 
the  decision  of  the  deputy-mayor  against 
their  validity  is  open  to  review.  The  elec- 
tion of  the  respondents  must  be  declared 
void. 

Cave,  J.,  concurred. 

JudgmeTitfor  the  petitioners. 


Solicitors — J.  E.  Fox  k  C!o.,  agents  for  R.  W. 
Prideauz,  Dartmouth,  for  petitioners. 


candidate  shall  be  nominated  in  writing;  the 
writing  shall  be  subscribed  by  two  enrolled 
bnrgesses  ....  as  proposer  and  seconder,  and 
by  eight  other  enrolled  burgesses  ....  as  as- 
senting to  the  nomination.  Each  candidate 
shall  be  nominated  by  a  separate  nomination 
paper,  but  the  same  burgesses,  or  any  of  them, 
may  subscribe  as  many  nomination  papers  as 
there  are  vacancies  to  be  filled,  but  no 
more.  .  •  ." 

(2)  42  Law  J.  Rep.  Q.B.  211 ;  Law  Bep.  8 
Q.B.  418. 

(3)  45  Law  J.  Rep.  C.P.  660 ;   Law  Rep.  1 
O.P.  D.  67a 
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Practice — Costa — Taxation  between  Soli- 
citor and  Client — JSmploi/meiit  of  Cwinsel 
at  Chainbers — Rvlea  of  Courts  1 B75 — Coats, 
rule  14. 

Ride  14:  of  Special  Allowances  {Costs), 
1875,  by  which  no  costs  of  counsel  attending 
Judges'  chambers  shaU  in  any  case  be 
allowed  on  taxation  unless  the  Judge  cer- 
tifies the  COM  to  be  a  proper  one  for  counsel 
to  eUtend,  applies  to  taacation  of  costs 
between  solicitor  and  client,  as  well  as 
between  party  and  party. 

Appeal  from  chambers. 

On  taxation  of  a  bill  of  costs  delivered 
by  a  solicitor  to  a  client  the  Master  dis- 
allowed the  fees  paid  to  counsel  for 
attendance  at  Judges'  chambei*s.  The 
client  had  authorised  the  attendance,  but 
the  Judge  had  not  certified  for  counsel, 
and  the  Master  therefore  considered  he 
was  prevented  by  rule  14  of  Special  Allow- 
ances (Costs)  1875  (1)  from  allowing  the 
costs  so  incurred.  On  appeal  Mathew,  J., 
at  chambers,  afSrmed  the  decision  of  the 
Master. 

R.  B,  Muir  contended  that  the  Master 
•was  unfettered  by  rule  14,  inasmuch  as 
that  rule  and  the  other  rules  of  Special 
Allowances  only  applied  as  between  party 
and  party,  and  thiEit  as  the  client  had 
authorised  the  attendance  the  costs  should 
have  been  allowed. 

H.  Kisch,  in  support  of  the  Master's 
decision,  contended  that  rule  14  applied 
not  only  as  between  party  and  party,  but 
also  as  between  solicitor  and  client ;  and 
that  the  Master  had  therefore  no  power 
to  allow  the  costs. 

Grove,  J. — This  case  haa  presented 
more  difficulty  than  at  first  sight  appeared. 
The  wording  of  the  rule  is  clear  and  free 
from  ambiguity,  but  my  first  impression 
was  somewhat  shaken  by  the  contention 
of  Mr.   Muir  that  these  rules  have  re- 

(1)  Bales  of  the  Supreme  Court  (Costs)  1875, 
rule  14:  Ab  to  counsel  attending  at  Judges* 
chambers,  no  costs  thereof  shall  in  any  case  be 
allowed,  unless  the  Judge  certifies  it  to  be  a 
proper  case  for  counsel  to  attend. 

YOli,  61.— Q.B, 


ferenoe  to  certtiin  allowances  which  apply 
only  as  })etween  party  and  party,  and  also 
that  where  the  solicitor  has  full  authority 
from  his  client  to  employ  counsel  at  cham- 
bers, and  the  Master  considei-s  it  a  proper 
case  for  the  attendfince,  it  would  be  un- 
reasonable that  the  Master  should  be 
debarred  from  allowing  the  costs  so  in- 
cuiTed.  I  have,  however,  come  to  the  con- 
clusion that  the  decision  of  the  Judge  was 
right,  and  that  this  appeal  must  be  dis- 
missed. 

In  addition  to  the  almost  conclusive 
argument  that  the  rule  is  not  by  its 
language  expressly  limited  to  costs  aa 
between  party  and  party,  I  find  that  the 
rule  of  Hilary  Term,  1853  (2),  on  which 
it  was  evidently  framed,  contains  the 
words  "as  between  imi-ty  and  pai-ty," 
limiting  the  application  of  the  rule  to  that 
cafie,  and  we  must  accept  it  as  a  matter  of 
fact  that  the  framera  of  rule  14  had  before 
them  the  rule  of  Hilary  Tenn,  1853.  If 
that  is  so,  the  words  "  as  between  party 
and  paity  "  have  been  intentionally  omitted, 
and  the  rale  is  intended  to  have  a  universal 
appKcation,  and  to  apply  to  all  cases  of 
attendance  by  counsel  at  Judges'  cham- 
l^ers.  It  might  well  have  been  considered 
that  the  attendance  by  counsel  might  be- 
come matter  of  abuse,  occii;sioning  delay 
and  unnecessary  increase  of  costs,  and 
that  as  between  counsel  and  client  some 
check  should  be  placed  to  prevent  the 
solicitor  from  saddling  his  client  with  ex- 
penses which  ought  not  to  be  incurred. 
In  order,  therefore,  to  prevent  the  soli- 
citor from  unduly  and  unnecessarily  em- 
ploying counsel,  the  Legislature  has  by 
this  rule  intended  to  enact,  and  have 
enacted,  that  the  solicitor  is  not  to  have 
the  compulsory  power  of  making  his  client 
pay  for  these  costs  unless  the  Judge  cer- 
tifies that  it  is  a  proper  case  for  the  em- 
ployment of  counsel.  There  is  nothing 
repugnant  in  the  interpretation  we  place 
upon  the  rule;  and  it  is  one  which  I 
think  will  work  well  and  afford  only  a 
proper  protection  for  clients. 

In  the  second  place,  I  do  not  find  that 

(2)  Rules,  Hilary  Term,  1863,  rule  6 :  The 
costs  of  attendance  by  counsel  or  special  pleader 
before  a  Judge  at  chambers,  shall  in  no  case  be 
allowed  as  between  party  and  party,  uti1p«!<!  the 
Judge  shall  certify  for  such  allowance. 

2X 
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these  rules  are,  as  was  contended,  confined 
exclusively  to  costs  as  between  party  and 
]>arty.  Rule  21  is  evidently  not  so  limited, 
for  it  shews  that  the  costs  of  counsel 
attending  chambers  may  be  obtained  when 
appearing  for  a  third  party.  On  the  other 
hand,  rule  26,  which  does  apply  ex- 
clusively to  party  and  party,  is  different  to 
the  others,  the  words  "  between  party  and 
party  "  are  not  used,  but  it  evidently  con- 
templates a  taxation  between  party  and 
party.  I  am  of  opinion,  therefore,  that 
on  the  fair  construction  of  this  rule  the 
decision  of  the  learned  Judge  was  right. 

Lopes,  J.  — The  point  in  this  case  which 
raises  a  question  with  regard  to  the  costs 
of  counsel  at  chambers  is  one  of  considerable 
importance.  In  taxing  a  bill  of  costs 
between  solicitor  and  client,  the  Master 
disallowed  the  costs  of  counsel's  attendance 
at  Judges'  chambers,  and  the  question  in- 
volved in  this  appeal  from  his  decision  is 
whether  rule  14  includes  and  applies  to 
the  taxation  of  costs  as  between  solicitor 
and  client,  or  whether  it  only  relates  to 
taxation  as  between  party  and  party.  In 
my  opinion  the  rule  applies,  not  only  as 
between  party  and  party,  but  as  between 
solicitor  and  client. 

In  the  first  place,  the  language  of  the 
rule  is  amply  sufficient  to  cover  both  cases ; 
it  says  that  no  costs  shall  '<  in  any  case '' 
be  allowed  unless  the  Judge  certifies  the 
case  to  be  a  proper  one  for  counsel  to 
attend.     It  was,  however,  contended  that 
the  whole  body  of  these  rules  relating  to 
special  allowances  relate  only  to  costs  as 
between  party  and  party;    and,    conse- 
quently, we  are  asked,  in  &ct,  to  read  it 
tiios :  ''  in  any  case  between  party  and 
party,  <kc."     But  there    appears    to  me 
strong  reasons  for  the  opposite  contention, 
and  I  only  refer  to  rule  21 — and  there  are 
probably  others — to  shew  that  this  is  not 
the  case.     In  the  second  place,  there  are 
strong  reasons  arising  from  the  language 
of  the  old  rule  in  Hilary  Term,  1853  ;  for 
it  is  plain,  as  pointed  out  by  my  brother 
Grove,  that  those  who  framed  the  present 
rule  must  have  had  the  old  rule  before 
them,  and  intentionally  omitted  the  words 
"aa  between  party  and  party."    It  was 
contended  that  hardship  would  be  occa- 
sioned by  construing  the  rule  in  this  way, 
but  I  do  not  agree  with  that  contention^ 


because,  tx  cancessis,  the  Master  has  no 
discretion  in  the  case  as  between  party 
and  party,  and  why  should  he  have  any 
discretion  in  a  case  between  solicitor  and 
client  t  If  imperative  in  the  one  case,  why 
should  it  not  be  imperative  in  the  other  1 
It  appears  to  me  that  the  oosts  of  em- 
ployment of  counsel  at  chambers  ought 
only  to  be  allowed  when  the  Judge  who 
has  heard  the  case  certifies  it  to  be  a 
proper  one  for  counsel  to  attend,  and  that 
the  true  way  to  interpret  the  rule  is  to 
hold  that  it  applies  to  taxation  between 
party  and  party  as  well  as  between  solicitor 
and  client. 

Appeal  dismissed. 

Solicitors— The  appellant  in  person  \  Easch,  Bon 
&  Hanbiuy,  for  respondent. 
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Principal  amd  AgerU — Property  held  by 
Agent  charged  with  a  Trust — Estoppel — 
Ba^nkruptcy  of  Agent-^Ooods  in  Order 
and  Disposition  of  Bankrupt, 

The  de/enda/nts  employed  one  F,  to  buy 
barley f  and  to  malt  it  for  them  only.  /*., 
/or  the  purpose  of  purchasing  such  barley , 
was  empowered  to  draw  upon  a  certain 
fund  paid  into  a  bank  in  the  name  of  the 
defendants.  F,  bought  barley  upon  credit^ 
and  a/t  the  same  time  /ra^ulently  drew 
out  money  from  the  fund  so  supplied  by 
the  defendants,  representing  by  his  conduct 
that  the  money  so  drawn  out  waa  used  for 
the  purpose  of  paying  for  barley  approved 
of  by  the  defendants.  F.  was  paid  by  a 
commissionf  which  inckided  all  the  ex- 
penses of  purchasing  and  making  the 
barley,  the  cost  of  insurance,  the  necessary 
licences  and  the  duties  on  tlie  malt  due  to 
tlie  Excise,  tlie  defendamis  being  his  sureties 
to  the  Excise  for  the  payment  of  such 
duties.  F.  also  bought  mtdt  which  he  re- 
presented to  have  been  made  from  barley 

•  (hram  Lord  Coleridge,  C.J. ;  Brett,  L.J.; 
and  Holker,  L. J, 
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bought  toW^  the  defeifulants*  itwiiey,  Tlie 
defendants,  F,  having  become  bankrupt , 
seized  all  the  barley  and  maU  upon  his 
premises,  the  value  of  which  teas  less  tJian 
the  moneys  which  lie  luul  drawn  out.  In 
an  action  brought  by  the  trustee  in  bank- 
ruptcy of  F,  to  recover  the  valtie  of  the 
barley  and  mall  so  seized, — Held,  that  tlie 
relation  created  by  the  course  of  business 
between  the  defendants  and  F,  loas  tJuU  of 
principal  and  agent ;  that  the  barley  aivl 
malt  which  were  seized  by  the  defendants 
were  charged  in  trust  with  the  amount  of 
the  price  which  was,  or  ought  to  have  been, 
and  which  F.  represented  by  his  conduct  to 
have  been,  paid  for  tliem  with  tlie  defen- 
dants* money ;  and  that,  as  F.  (who  never 
had  been  reputed  owner)  was  estopped  from 
saying  that  he  was  not  trustee  of  the  barley 
and  malt  for  the  defendants,  the  trustee  in 
his  bankruptcy  was  also  estopped  from 
disputing  the  equitable  right  of  tlie  de- 
fendants;  and  that  the  defendants  were 
entitled  to  judgment. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  (1)  in  favour  of  the  de- 
fendants. The  case  is  reported  50  Law  J. 
Rep.  Q.B.  633. 

The  action  was  brought  by  the  trustee 
in  bankruptcy  of  one  FalrmaUy  to  recover 
the  value  of  certain  barley  and  malt  which 
the  defendants  had  seized  upon  the  bank- 
rupt's premises.  The  facts  will  be  found 
fully  stated  in  the  judgments. 

Sir  H.  Giffard,  Q.C.,  and  Harrison,  Q,C\ 
(with  them  J»  F.  Movlton),  for  the  plain- 
tiff, referred  to  the  following  authorities : — 
In  re  Ilallett's  Estate  (2),  Pennell  v.  Deffell 
(3)  and  Clayton's  Case  (4). 

The  Solicitor  General  {Sir  F,  UerschM, 
Q,G,)  and  K,  E,  Digby  {Benjamin,  Q,C., 
with  them),  for  the  defendants,  wera  not 
called  upon. 

Cur,  adv.  vuU» 

The  following  judgments  were  delivered 
on  April  3  : — 

Lord  Coleridge,  C.J. — This  cajse  raises 

(1)  Field,  J. ;  ManLsty,  J. ;  ami  Buwen,  J. 

(2)  40  Law  J.  Hep.  Cbanc.  415  ;  Law  Kep.  13 
Ch.  D.  696,  708. 

(3)  2  De  Gex,  M.  U  G,  372 ;  23  Law  J.  Rep, 
Chanc.  115. 

(4)  1  Mer,  672, 
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a  question  of  veiy  considerable  importance 
between  the  trustee  in  bankruptcy  of  a 
person  who  has  been  called,  under  protest 
on  the  part  of  the  plaintiff,  the  "  malting 
agent "  of  the  defendants,  and  the  defendants 
themselves.  I  gather  from  the  judgment 
of  Mr.  Justice  Manisty  that  the  trustee 
substantially  represents  the  body  of  dealers 
as  distinct  from  the  original  sellers,  the 
farmers,  who  have  been  paid  in  full,  under 
protest,  by  the  defendants.  The  primary 
question  is,  whether,  under  the  circum- 
stances, the  trustee  in  the  bankruptcy  of 
Fairman  is  entitled  as  against  the  defen- 
dants to  maintain  that  the  property  in  a 
large  quantity  of  barley  and  malt  held  by 
the  hmknipt  in  maltrngs — some  of  which 
were  his  own  property,  and  some  of  which 
were  leased  by  him — was  in  Fairman. 
Then  there  is  the  subordinate  question 
whether,  assuming  that  the  property  was 
not  in  the  defendants,  yet,  as  between 
them  and  Fairman,  and  therefore  as  be- 
tween them  and  Fairman's  trustee,  Fair- 
man  had  so  conducted  himself  that  there 
was  a  trust  attached,  on  well-known 
equity  principles,  to  all  this  property  in 
favour  of  the  defendants;  and  whether, 
even  if  it  could  not  be  made  out  in  fact 
what  were  the  particular  quantities  of 
malt  and  barley  upon  which  this  trust 
had  unquestionably  attached  by  construc- 
tion of  law,  nevertheless,  by  the  dealings 
between  Fairman  and  the  defendants,  his 
trustee  is  not  estopped  from  denying  that 
the  proi)eHy  was  so  affected  by  the  trust. 

With  respect  to  the  first  part  of  the 
case  it  may  be  said  to  have  been  concluded 
in  the  Court  below  by  the  findings  of  the 
juiy,  who  found  that  it  was  the  intention 
of  the  parties — so  far  as  it  could  be  col- 
lected from  the  course  of  business  between 
them,  and  in  the  absence  of  any  evidence 
of  a  contract — that  the  property,  sub- 
stantially, should  not  pass  in  the  barley 
to  the  defendants  at  all,  nor  in  the  malt 
until  the  period  of  manufacture,  when 
duty  boaime  payable  upon  it,  and  was 
paid  to  the  Government. 

If  this  Court  were  bound  by  the  find- 
ings of  the  jury,  and  the  lussent  of  the 
Court  below  to  those  findings,  it  would  Ihj 
necessary  to  consider  at  greater  length 
than  I  propose  to  do  the  gro^inds  upon 
which  the  Court  below,  in  fact,  determined 
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this  case.  So  far  as  I  have  examined  and 
considered  the  civses  and  the  arguments 
that  support  the  opinion  of  the  Court 
below  I  entirely  agree  with  them;  but 
sitting  in  this  Court,  uuder  the  Judicature 
Act,  I  conceive  1  have  a  light,  if  I  am  in 
possession  of  all  the  facts  of  the  case,  to 
ascertain  the  true  legal  lights  of  the 
parties,  and  to  do  what  I  think  is  justice. 
Now  I  am  of  opinion  that  the  findings  of 
the  juiy  in  i-espect  of  this  proi^erty,  so  fei" 
as  it  was  the  proceeds  of  money  l)elonging 
to  the  defendants,  ctinnot  be  sustained,  and 
that  the  true  view  of  the  ctuse  is  that  this 
is  a  (|uestion  of  principal  and  agent.  Fair- 
man  was  the  defendants'  agent  from  the 
beginning  to  the  end  of  these  transactions. 
So  far,  therefore,  as  any  of  the  property 
in  dispute  here  consists  of  the  proceeds  of 
sales  in  which  Faiinnan  can  be  said  to 
have  acted  as  the  defendants'  agent,  the 
property  passed  to  them ;  and  there  is  an 
end  to  the  matter,  because,  as  between  the 
trustee  of  an  agent  and  the  principal,  the 
trustee  can  be  in  no  better  position  than 
the  agent.  If,  therefore,  it  did  not  lie  in 
the  mouth  of  the  agent  to  say,  and  he 
could  not  have  said,  that  this  barley  and 
malt  belonged  to  him,  neither  can  the 
trustee  do  so. 

Next,  as  to  the  coui-se  of  dealing  between 
Faiiman  and  the  defendants,  I  do  not  think 
I  can  state  it  better  than  in  the  language 
of  Mr.  Justice  Field,  who,  it  was  admitted 
on  the  argument  l)efore  us,  has  accurately 
stated  the  facts  which  wero  pix)ved  before 
him.  The  passage  iijwn  which  the  main 
part  of  my  judgment  in  this  case  depends 
is  as  follows : — **  From  the  evidence  in 
answer  to  this  case,  given  by  the  defend- 
ants, it  appeared  that  tlie  great  London 
and  Burton  brewers  do  not  either  make 
for  themselves,  or  buy  i-ejuly  made,  all  the 
malt  which  they  require  for  the  purposes 
of  their  business,  but  that  they  make 
arrangements  with  persons  who  occupy 
inalting8,and  take  out  licent-es  tus  maltsters, 
and  are  known  aa  'malting  maltsters,' 
who  buy  barley,  malt  it,  and  deliver  the 
malt  to  the  brewer  as  i-eciuired,  the  latter 
j)aying  the  agent  a  commission  upon  the 
(juantity  steeped  or  malted,  and  which 
commission  covei-s  the  buying  and  the 
malting,  but  not  the  cost  of  the  barley. 
The  capital  retpiired  for  this  latter  purpose 


is  so  lai^e  that  the  brewer  invariably  finds 
it,  but  the  arrangements  between  the 
maltster  and  the  various  brewers  differ 
materially  in  many  respects.  In  the  case 
of  some  brewers,  the  mode  of  transacting 
business  was  such  as  to  render  it  reason- 
ably clear  that  the  'malting  agent'  passed 
the  i)roi)erty  in  the  barley  bouglit  by  him 
to  the  brewers  immediately  on  their 
making  the  specific  payments  which  they 
did  for  the  specific  quantities  of  barley 
bought  by  the  agent  and  invoiced  to  them. 
In  the  present  case  that  system  was  not 
pursued;  and,  as  there  was  never  any 
si)ecific  agreement,  either  verbal  or  in 
writing,  l)etween  the  banknipt  and  the 
defendants,  it  became  necessary  to  resort 
to  the  course  of  business  understood  to  be 
and  actually  adopted  between  the  parties, 
in  order  to  }\scei'tain  whether  the  property 
in  the  barley  or  mtilt  in  question  had  ever, 
.and,  if  so,  when,  passed  to  the  defendants. 
This  coui-se  of  business  was  aa  follows: 
Tlie  bankrupt  hired  or  owned  the  neoes- 
saiy  malting  premises;  he  took  out  the 
necessary  licences,  employed  the  neoessaiy 
[xiople  and  paid  their  wages,  superintended 
the  malting,  w^ent  to  market  and  bought 
the  l)arl(;y,  and  delivered  the  malt,  when 
made,  into  the  defendants'  sacks ;  and  for 
all  this  his  remuneration  was  an  agreed 
commission  upon  the  quantity  of  barley 
l)Ought  and  steeped,  lie  also  insured  the 
Imrley  and  malt  against  loss  by  fire.  At 
one  time  ho  had  effected  the  insuranoe 
with  and  j)aid  the  ])remiums  to  any  office 
he  pleased ;  but  in  latter  years  the  defend- 
ants, who  stand  to  their  own  fire  losses, 
recjuirod  all  their  agents,  and  amongst 
others  the  bankrupt,  to  insure  with  them, 
they  deducting  the  amount  of  the  annual 
premiums  from  the  amount  due  to  him 
for  his  oommissiim.  The  purchases  of 
Uuiey  were  very  large;  and,  in  order  to 
jn'ovide  the  nocessaiy  funds  for  this  pur- 
pose, the  defendants  ojx»ned  accounts  with 
tlu'(»e  banks,  at  each  of  which  they  always 
kept  a  balance,  and  which  balances  always 
exceeded  tlie  aggregate  amount  of  the 
supposed  cost  of  the  biiiey  supposed  to 
have  1)0011  bought  by  the  bankrupt.  These 
accounts  were  opened  in  the  names  of  and 
fed  by  the  defendants ;  they  were  intended 
to  be  operated  ujx>n  solely  for  the  business 
of  purchasing  barley  by  them,  and  were 
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drawn  upon  by  the  bankrupt.  The  malt- 
ing season  extends  from  the  beginning  of 
October  to  April,  and  at  the  end  of  each 
season  balances  amounting  to  1,5002. 
together  were  left  at  the  defendants' 
bemkers  as  a  starting-point  for  the  next 
season's  operations.  Each  week  during 
the  season  the  bankrupt  was  understood 
to  attend  the  markets  and  buy  barley 
according  to  his  own  judgment  and  in  hts 
own  name,  he  being  admittedly,  as  between 
himself  and  the  seller,  the  principal.  The 
course  of  business  in  these  markets  is  to 
buy  by  sample ;  the  bulk  is  deliverable  at 
Tariable  periods,  and,  if  the  bulk  corre- 
sponds, the  payment  is  then  due  in  cash." 

Then  having  said  that  this  was  not 
always  observed,  and  that  the  bankrupt 
in  fraud  did  not  always  comply  with  the 
course  of  business  which  it  was  understood 
existed  between*  them,  his  Lordship  goes 
on  to  say  this : — "  Every  week  the  bank- 
rn]>t  forwarded  to  the  defendants  a  written 
statement  of  the  parcels  of  barley  he  pro- 
fessed to  have  bought,  and  the  names  of 
the  alleged  sellers,  and  at  the  bottom  were 
written  the  sums  which  the  bankrupt 
requested  the  defendants  to  pay  in  to  the 
credit  of  the  defendants'  provincial  banking 
accounts;  but  these  sums  were  not  intended 
to  represent,  and  did  not  represent,  any 
payment  for  any  specific  barley,  but  were 
]>aid  in  in  order  to  keep  the  accounts,  upon 
which  the  bankrupt  had  the  power  of 
drawing,  full." 

Then  follows  a  longer  statement,  which 
it  is  not  necessary  to  read,  of  the  transac- 
tions and  mode  of  dealing  between  the 
defendants  and  Fairman  in  respect  of  these 
accounts  and  balances. 

The  effect  of  this  is  that  the  bankrupt 
was  to  do  these  things  for  the  defendants 
only ;  that  all  the  barley  which  Fairman 
bought,  was  bought  with  money  supplied 
by  the  defendants;  that  the  barley  so 
bought  was  to  be  turned  into  malt  for  the 
defendants,  and  for  them  only ;  and  it  wa« 
uncontradicted  (and  I  think  that  is  the  only 
fact  not  mentioned  in  the  passages  I  have 
read  from  the  judgment  of  Mr.  Justice 
Field)  that  as  far  as  the  defendants  knew, 
or  as  far  as  any  an*angement  or  course  of 
business  between  them  and  Fairman  was 
coQcemed,  no  barley  or  malt,  except  that 
which  had  been  bought  by  Faiiman  with 
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money  supplied  by  the  defendants,  and  for 
them  only,  ought  ever  to  have  been  at  any 
of  Fairman's  maltings.  It  is  plain,  there- 
fore, that  the  simple  relation  of  principal 
and  agent  existed  as  between  the  defen- 
dants and  Fairman,  and  that  it  never 
could  have  lain  in  his  mouth  to  say  that 
he  was  not  their  agent,  employed  by  them 
to  buy  with  their  money  barley,  subject  to 
their  approval ;  and  it  appeared  from  the 
evidence  that  any  barley  which  they  dis- 
approved of,  never  could  in  practice  come 
upon  Fairman's  maltings.  Then  it  seems 
to  me,  with  all  respect,  that  the  thing  in 
substance,  and  disregarding  the  particular 
forms,  comes  to  this — that  substantially 
Fairman  was  their  agent,  and  that  he  never 
had  any  property  in  the  barley,  for  it  was 
bought  with  the  defendants'  money,  to  be 
turned  into  malt  for  their  purposes,  and 
was  to  be  kept  in  places  which  were,  in  sub- 
stance, paid  for  by  them,  because  that  fact 
wiis  taken  into  consideration  in  the  very 
large  commission,  which  is  mentioned  in 
one  of  the  judgments  as  being  as  much  as 
10,000Z.  a  year,  which  Fairman  sometimes 
received  from  the  defendants.  The  incident 
about  insui-ance  is  the  only  one  which,  at 
first  sight,  may  have  a  bearing  the  other 
way.  It  was  said  that,  inasmuch  as  the 
defendants  insisted  that  Fairman  should 
insui-e  his  barley  with  them,  that  was  an 
admission  on  their  part  that  the  barley  on 
which  they  took  a  profit  by  such  insurance 
was  not  their  barley,  but  belonged  to  Fair- 
man.  Stiictly  and  technically  looked  at, 
I  do  not  deny  that  that  argument  is 
capable  of  aiising ;  but  when  looked  at  in 
substance  a  still  stronger  argument  in 
favour  of  the  view  I  am  about  to  present 
seems  to  arise  from  the  very  same  circum- 
stances. 

If,  in  truth,  the  barley  belonged  to 
Fairman,  it  was  a  harsh  and  tyrannical 
step  on  the  pai-t  of  the  defendants  to  com- 
pel him  to  insure  what  belonged  to  him, 
and  was  absolutely  his  property,  and  that 
they,  his  masters,  should  make  a  profit  out 
of  an  insurance  on  their  servant's  property. 

If,  however,  the  barley  truly  was,  as  I 
am  of  opinion  it  was,  the  property  of  the 
defendants,  it  becon:es  a  veiy  reasonable 
stipulation  in  a  contract  between  them  as 
principal  and  agent,  that  Fairman  should 
insure,  and  so  secure  their  property. 
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The  defendants  at  first,  when  they  were 
not  their  own  insurei>;,  took  care  that 
the  insurances  were  efiected  in  solvent 
offices,  but  when  they  becaino  their  own 
insurers,  it  was  said  they  took  foi*  the 
amount  of  the  premiums  they  would  other- 
wise have  had  to  pay,  a  certain  sum,  which 
was  deducted  out  of  Fau*man*s  commission. 

But  Fairman  would  have  had  to  pay 
that  sum  out  of  his  own  commission  if  he 
had  insured  elsewhere,  so  that  the  defen- 
dants when  they  stood  to  their  own  losses 
and  became  their  own  insurers,  only  de- 
ducted a  certain  per-centage  from  hLs  com- 
miBsion.  The  very  fact  and  form  of  this 
transaction — that  the  barley  was  to  be  in- 
sured with  them,  and  that  they  were  to 
stand  to  their  own  losses — is  very  strong. 
Nothing  could  be  stronger  in  point  of  sub- 
stance than  that  they  agree  with  Fairman 
that. any  loss  upon  the  barley  wtis  to  be 
borne  by  them  and  not  by  Faii-man. 

I  am  thei-efore  of  opinion  upon  the 
first  part  of  the  case — agreeing  entirely  in 
the  view  taken  by  the  Court  below,  but 
differing  with  them  as  to  the  reasons  on 
which  they  arrived  at  that  view — ^that  the 
relation  of  principal  and  Jigent  existed 
between  the  i)arties ;  that  the  batley  and 
malt  were  always  the  property  of  the  de- 
fendants ;  and  that  upon  this  ground  the 
judgment  ought  to  be  entered  for  the  de- 
fendants. 

I  by  no  means  say  that  the  Court  below 
was  wrong  in  feeling  bound  by  the  findings 
of  the  jury  upon  questions  put  to  them, 
and  upon  the  answers  to  them  with  which 
Mr.  Justice  Field  was  not  dissatisfied ;  but 
it  makes  no  diflference  in  the  i*csult  whether 
I  think  the  Court  l:)elow  was  right  or  wrong 
in  accepting  the  findings  of  the  juiy ;  be- 
cause, even  if  such  findings  were  wrong, 
the  ordinary  doctrine  of  piincipal  and 
itgent  applies,  and  the  defendants  are  en- 
titled to  succeed. 

Then,  if  the  findings  of  the  jury  were 
right,  I  entirely  concur  with  the  conchision 
at  which  Mr.  Justice  Field  amved,  as- 
suming the  correctness  of  the  findings  of 
the  jury  in  answer  to  those  questions. 

Now  the  judgment  of  the  Court  below 
is  based  upon  two  propositions :  firat, 
that  w^hcn  such  a  relation  as  exists  hei*e 
is  created  between  two  parties,  and  large 
amoimta  are  entrusted  to  a  man  to  buy 


goods,  and  to  carry  on  a  large  biudness  for 
another  person  who  so  supplies  the  money, 
there  the  old  established  doctrine  of  equity 
will  affect  the  trust,  and  the  proceeds  of 
thaC  money,  as  between  the  two  parties, 
will  be  affected  by  a  trust  in  the  bands  of 
the  party  who  has  pui*chased'  the  goods, 
so  that  he  will  be  the  trustee  for  the  person 
who  has  placed  him  in  the  position  to  buy, 
and  for  whom  he  has,  in  truth,  bought  the 
goods. 

Of  course,  this  supposes  that  the  rela- 
tion of  principal  and  agent  does  not  exist 
in  the  ordinary  sense  of  the  word ;  but  it 
supposes  a  case  in  which  a  relation  of  con- 
fidence is  created  between  two  persons — a 
oise  in  which  one  person  trusts  another  to 
do  a  certain  thing  with  his  money.  That 
other  i)ei'son  receives  the  money  on  the 
faith  that  he  will  do  it,  and  leads  the 
person  who  has  given  the  money  to  under- 
stand that  he  has  done  it ;  and  as  between 
those  two  persons  he  is  considered  in 
equity  to  have  done  it;  and  is  therefore 
bound  to  hold  what  he  does  get  for  the 
})enefit  of  the  person  giving  the  money.  I 
think  that  is  quite  right. 

Secondly,  I  say  this,  which  I  also  think 
is  right.  It  maybe — although  there  is  no 
di.stinct  evidence  of  this — that  a  person 
placed  in  a  fiduciary  relation  with  another 
may  have  deiilings  of  his  own  aa  well  as 
fiduciary  dealings,  and  he  may  in  fJEict  mix 
up  dealings  of  his  own  with  dealings  in 
which  he  hua  acted  as  trustee ;  but  equity 
says  that  wheit)  as  between  that  person  and 
the  cestui  que  trust  a  fiduciary  relation  is 
croatetl  in  respect  of  an  appi*eciable  portion 
of  a  fund  which  has  been  misapplied,  so 
that  the  trustee  cannot  shew  what  portion 
of  the  proceeds  of  the  total  fund  is,  and 
what  poi-tion  may  not  be  fiduciary,  there 
eciuity  charges  the  whole  fund  with  the 
trust,  and  lefives  it  to  the  trustee  to  shew 
wLit  portion  of  that  fund  is  not  affected 
by  the  trust.  That  is  said  to  be  the  general 
rule,  and  would  certainly  be  so  where  by 
a  long  course  of  dealing  and  representations 
a  person  has  so  conducted  himself  towards 
his  employer  that  the  employer  has  under- 
stood and  continues  to  deal  upon  the 
footing  that  the  terms  of  the  trust  are 
being  proj^rly  fulfilled.  If,  therefore,  a 
question  arises  between  the  cest^d  que  trtisi 
and  the  trustee,  the  trustee  would  be  es- 
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topped  from  saying  that  another  state  of 
things  existed.     That,  I  apprehend,  is  the 
principle    upon  which  the  Court  below 
supported  the  judgment  of  Mr.   Justice 
Field,  and  held  that  the  defendants  were 
entitled  to  succeed  upon  the  ground,  not 
that  the  property  paired  to  them  through 
their  agent,  but  that  as  between  Fairman 
and  themselves,  he  had  so  conducted  him- 
self that  whatever  barley  was  bought  with 
their  money  was  afiected  by  this  trust ;  and 
that  if  there  was  any  of  this  barley  which 
was  not  bought  with  their  money,  yet  he 
had  so  conducted  himself  that  it  did  not 
lie  in  his  mouth  to  say  that  it  wtis  not 
bought  with  their  money,  and  was  not 
affected  by  the  trust  which,  if  it  had  been 
so  bought,  would  have  been  applied  to  it 
by  equity.     Therefore,  as  Fairman  would 
have  been  estopped  from  setting  up  facts, 
if  they  existed,  denying  this  fiduciary  re- 
lation, I  am  of  opinion  that  his  trustee  in 
bankruptcy  cannot  be  in  any  better  posi- 
tion, and  cannot  disavow  the  obligation,  or 
set  up  the  facts,  if  they  exist,  against  the 
obligation.  Upon  those  grounds,  therefore, 
which  have  been  stated  by  the  Court  below, 
and  also  if  the  findings  of  the  jury  are  to 
he  accepted,  I  think  that  this  judgment  is 
right  and  ought  to  be  affirmed. 

Brett,  L.J. — ^In  this  case  one  Fairman, 
being  a  debtor,  absconded  in  order  to  avoid 
his  liabiUtifis  to  his  creditors,  and  thereby 
committed  an  act  of  bankruptcy.  After 
that  act  of  bankruptcy  the  defendants 
seized  a  quantity  of  barley  and  malt  which 
was  on  certain  buildings  called  '^  maltiugs  ^ 
which  belonged  to  Fairman.  The  plaintiff 
is  the  trustee  in  bankruptcy  of  Fairman, 
and  brings  this  action,  alleging  that  all  or 
a  greater  part  of  the  goods  so  seized  were 
bo&i  in  law  and  equity  the  property  of  the 
bankrupt,  and  that  the  defendants  had  no 
interest  in  them ;  and  by  way  of  alternative 
the  plaintiff  says  that  the  goods  so  seized, 
or  the  greater  part  of  them,  were  in  the 
order  and  disposition  of  the  bankrupt, 
even  if  they  were  the  property  of  the 
defendant,  and  that  he,  the  trustee,  is 
entitled  to  recover  them  as  against  the 
defendants.  It  was  suggested  that  the 
defendants  were  entitled  to  do  as  they  did 
on  the  ground  that  the  property  in  all  the 
goods  seized,  both  barley  and  malt;  was  in 
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them  in  point  of  law,  and  not  in  the  bank- 
rupt at  all ;  that  if  the  property  in  all  the 
goods  seized  was  not  in  the  defendants, 
then  either  the  bankrupt  was  a  bare  trustee 
of  the  malt  and  barley  for  the  defendants, 
or  the  barley  and  malt  were  at  least  in 
equity  charged  with  the  whole  sum  which 
had  in  fact  been  paid  for  them  by  the 
defendants.  Further,  that  in  any  one  of 
these  views,  the  defendants  were  entitled 
to  seize  these  goods  as  against  the  trustee. 

On  the  part  of  the  defendants  it  was 
alleged  that  even  if  these  goods  were  the 
property  of  the  defendants,  either  in  law 
or  equity,  they  were  not  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  of 
the  bankruptcy,  because  he  was  not,  from 
the  very  nature  of  the  business,  the  re- 
puted owner  of  them.  I  am  of  opinion 
that  in  any  view  of  the  case,  it  is  im- 
possible for  the  trustee  to  claim  any  part 
of  the  barley  or  malt.  The  difficulty  to 
my  mind  in  this  case  in  arriving  at  the 
legal  view  of  the  transaction,  is  one  which 
has  arisen  because  the  defendants  did  not 
wish  to  deal  directly  with  the  excise.  If 
this  barley  belonged  to  the  defendants, 
and  if  Fairman  was  only  their  servant,  it 
might  have  well  been  said  that  they  were 
the  persons  who  ought  to  have  taken  out 
the  necessary  licences,  and  who  ought  in 
the  first  instance  to  have  been  directly 
under  the  authority  of  the  excise. 

The  great  difficulty,  therefore,  in  arriving 
at  a  legal  solution  of  this  case,  arises  from 
the  fact  that  the  brewers,  who  do  not 
wish  to  enter  directly  into  relations  with 
the  excise,  employ  certain  persons,  who  are 
called  '^  malting  agents,''  and  who  appear 
to  the  world  as  the  owners  of  the  barley, 
and  as  the  persons  who  malt  it,  and  who 
directly  in  the  first  instance  take  out  and 
pay  for  the  licence  to  the  excise. 

The  facts  here  are  not  in  dispute,  and  I 
agree  with  Lord  Coleridge  that,  if  it  were 
necessary  to  set  aside  this  verdict,  we  have 
abundantly  before  us  all  the  facts  with 
regard  to  this  business,  so  as  to  enable 
this  Court  to  exercise  the  power  given  by 
the  Judicature  Act,  and,  if  necessary,  to 
set  aside  this  verdict  and  to  see  what  the 
judgment  ought  to  be. 

The  facts  with  regard  to  this  business 
are  as  follows  :  thera  is  a  contract  between 
the  brewers  and  such  a  person  as  Fairman, 
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who  is  called  a  "malting  agent,"  under 
which  the  agent  is  to  have  possession  of  a 
building  called  a  "malting."  The  agent 
is  to  go  into  the  market,  and  in  his  own 
name  and  on  his  own  credit — ^for  he  has  no 
authority  to  pledge  the  credit  of  the  defen- 
dants— ^to  make  contracts  for  the  purchase 
of  barley.  In  order  to  enable  him  to  do 
so,  a  fund  i&  opened  at  the  bankers  in  the 
name  of  the  brewers.  Originally  the 
bankrupt  Fairman  was  to  pay  for  any 
barley  which  was  to  be  eventually  malted, 
by  drawing  for  the  amount  upon  the 
account  which  stood  at  the  bankers  in  the 
name  of  the  defendants.  Fairman  was, 
therefore,  a  person  supplied  with  funds  by 
the  defendants,  and  if  he  was  their  agent 
to  buy  barley,  he  was  not  by  the  nature  of 
his  employment  such  an  agent  as  had 
authority  to  pledge  the  credit  of  his  prin- 
cipals. Such  authority  must  be  either 
express,  or  implied  fix>m  the  course  of 
business  between  the  parties.  K  Faiiman 
was  put  in  funds  by  the  defendants,  then 
it  is  admitted  and  found  by  the  jury  that 
he  had  no  authority  to  pledge  their  credit, 
because  there  was  an  express  stipulation 
that  he  was  to  pay  in  cash  for  all  barley 
which  was  to  be  malted  by  him.  Upon 
any  view  of  the  case  the  defendants  could 
not  haye  been  liable  to  the  sellers  of  the 
barley.  The  barley,  therefore,  was  to  be 
bought  by  Fairman  according  to  the  course 
of  business;  and  when  he  had  made  a 
contract  with  the  sellers  for  the  purchase 
of  any  barley,  a  sample  was  sent  for  ap- 
proval to  the  defendants ;  so  that  it  seems 
to  me  that  no  barley  could  properly,  as 
between  Fairman  and  the  defendants,  be 
taken  to  the  "  maltings  "  except  that  which 
had  been  approved  of  by  the  defendants. 
Originally,  after  the  barley  had  been  ap- 
proved by  the  defendants,  a  statement  was 
sent  to  them  shewing  as  near  as  possible 
what  money  would  be  required  for  payment 
of  it,  and  then  Fairman  drew  upon  the 
fund  which  had  been  opened  at  the  bank 
in  their  name,  and  they  then  filled  up  the 
aocount  so  as  to  be  ready  for  future 
operations.  The  mode  of  payment  was 
afterwards  somewhat  altered,  and  instead 
of  the  actual  price  of  the  barley  being 
paid  into  the  account,  sums  were  from 
time  to  time  paid  in,  so  as  to  keep  the 
account  iu  such  a  couditioa  Umt  Fairman 


could  draw  upon  it  for  the  price  of  the 
barley.  All  the  barley  whidi  came  into 
the  maltings  under  these  circumstanceB 
ought,  if  Fairman  had  acted  honestly  in 
accordance  with  the  arrangements  between 
him  and  the  defendants,  to  have  been 
malted  for  them. 

The  malt  was  to  go  to  the  defendants, 
who  were  not  to  pay  for  the  malting,  and 
the  refuse,  as  I  understand  it,  also  belonged 
to  them,  so  that  Fairman,  if  he  had  sold  it, 
would  have  had  to  account  to  the  defen- 
dants for  the  price.  Every  part  of  the 
barley  was  thei^ore  accounted  for  to  the 
defendants. 

Now  Fairman,  as  it  is  stated,  dishonestly 
as  against  the  defendants,  bought  barley, 
and  drew  upon  the  account  at  tiie  bankers 
for  the  price  of  it,  and  in  many  instances 
did  not  pay  for  the  barley  at  all.  In  other 
instances  he  sold  either  the  barley  or  the 
malt  to  persons  other  than  the  defendants, 
and  kept  the  price,  and  that  was  a  fraud 
as  against  the  defendants.  Now  it  follows 
from  this  state  of  facts  that  all  the  barley 
which  went  to  the  maltings  was,  or  ought 
to  have  been,  paid  for  with  the  defendants' 
money,  and  that  from  the  moment  when 
that  money  was  or  ought  to  have  been 
paid,  not  only  the  malt  made  from  the 
barley,  but  the  refuse  produced  &om  it 
also  belonged  to  them.  It  is  absurd  upon 
this  course  of  business  to  suggest  that 
Fairman,  even  according  to  the  contract 
between  him  and  the  defendants,  oonld 
have  bought  the  barley  at  one  price  and 
then  have  charged  a  larger  price  to  the 
defendants ;  he  could  not  treat  the  barley 
as  his  own,  but  was  bound  to  give  the  fuU 
benefit  of  it  to  them  for  the  price  which 
he  paid  for  it. 

It  was  stated  that  Fainnan  was  paid  a 
large  commission,  which  was  to  indude  a 
commission  for  buying  and  the  expenses  of 
malting  the  barlegr .  Fairman  could  not  do 
anything  which  an  owner  could  do  with 
the  barley ;  it  was  paid  for  with  the  defen- 
dants' money,  and  the  defendants  paid  him 
a  commission  for  actually  buying  and  doing 
everything  to  it  before  it  came  into  their 
hands.  Moreover,  the  duty  on  the  malt, 
although  it  was  in  one  sense  paid  by  Fair- 
man,  was  really  and  truly  paid  by  the 
defendants,  because  they  became  sureties 
to  the  excise  for  the  parent  of  the  dutj 
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by  him,  and  did,  in  fact,  pay  it  with  their 
own  money.  The  duty,  manipulation,  cost 
of  carriage,  and  work  done  by  Fairman, 
and  everything  which  the  owners  would 
have  had  to  pay,  were  paid  by  the  defen- 
dants ;  and  they  paid  Fairman  everything 
which,  if  he  IumL  been  their  agent  with 
regard  to  the  barley,  would  have  been  paid 
by  them  to  an  agent. 

It  is  true,  as  regards  the  insurance,  that 
Fairman  for  a  time  insured  the  barley,  but 
it  is  equally  true  as  a  fiict  that  the  cost 
of  insurance  was  considered  in  fixing  the 
amount  of  the  commission,  and  that  it  was 
intended  to  cover  the  insurance.  Therefore 
the  defendants  really  paid  for  the  insurance ; 
and  although  it  is  said  that  they  afterwards 
insisted  that  Fairman  should  insure  with 
them,  that  is  a  mere  phrase,  and  the  real 
truth  is  that  the  barley  was  not  insured  at 
all.  It  is  absurd  to  say  that  if  the  barley 
had  been  destroyed  by  fire  or  otherwise  the 
defendants  would  have  had  to  pay  the  value 
of  it  to  Fairman ;  if  that  were  so,  Fairman 
would  have  been  already  paid  the  price  of 
the  barley  with  the  defendants'  money,  and 
by  insuring  him  they  would  have  had  to 
pay  him  the  price  over  again.  The  real 
meaning  of  what  the  defendants  did  was 
to  insist  as  a  matter  of  right  that  Fairman 
should  no  longer  insm«  the  barley,  and 
they  became  their  own  insurers.  The 
matter  comes  to  this — that  the  costs  of 
insurance  had  been  included  in  the  com- 
mission to  Fairman,  but  when  the  defen- 
dants no  longer  insisted  that  he  should 
insure,  that  sum  was  deducted  from  the 
commission.  The  defendants  therefore 
paid  the  cost  of  insurance.  Every  ex- 
pense, from  the  time  the  sample  of  barley 
was  accepted,  was  paid  by  the  defendants, 
and  nothing  was  paid  by  Fairman. 

Under  these  circumstances,  and  in  re- 
spect of  certain  answers  given  by  Mr. 
Pryor,  the  jury  were  asked  the  following 
question :  ''  Was  it  the  intention  of  the 
bankrupt  and  the  defendants  that  the 
property  in  the  barley  bought  by  the  bank- 
rupt should  become  vested  in  the  defen- 
dants at  some  one  of  different  times, 
among  others  on  approval  of  the  samples  1" 
Thejury  answered  "no";  that  is,  that  such 
was  not  the  intention  of  the  parties. 
,  I  agree  that  under  ordinary  cu-cum- 
gtances  the  intention  of  the  parties  must 
Vol.  61.— Q.B. 


MICHAELMAS   1881   to  MICHAELMAS  1882. 


345 


be  considered,  but  I  doubt  whether  the 
mere  intention  of  the  parties  in  the  present 
case  was  sufficient  to  determine  in  whom 
the  legal  property  in  the  barley  vested. 

I  am  much  inclined  to  think  that, 
although  the  jury  did  find  that  the  parties 
in  fact  intended  that  the  property  should 
not  pass,  nevertheless  it  did  pass.  It 
is  not  actually  necessary  to  set  aside  the 
finding  of  the  jury  on  this  point,  which 
I  believe  was  a  finding  to  this  effect : 
That  it  was  the  wish  and  desire  of  the 
parties  that  the  property  should  not  pass, 
but  nevertheless  that  the  one  should  have 
everything  that  would  have  gone  to  him 
if  it  had  passed,  and  that  the  other  should 
have  nothing  at  all.  Still,  if  the  finding 
of  the  jury  \&  to  stand,  and  it  is  to  be  said 
that  the  property  in  the  barley  did  pass  to 
the  defendants,  it  certainly  could  only  mean 
that  it  was  their  property  in  point  of  law. 
It  is  therefore  necessary  to  consider  the 
equities. 

Now  it  has  suggested  itself  to  my  mind 
that  in  equity  Fairman  would  be  a  bare 
trustee  of  the  barley  from  the  time  of  its 
approval  if  the  business  had  been  carried 
on  honestly,  and  that  the  defendants  were, 
in  equity,  the  owners  of  that  barley  ;  but, 
on  the  other  side,  it  was  urged  that  a  man 
cannot  be  a  bare  trustee  in  the  absence  of 
a  contract  between  him  and  the  cestui  qxie 
trust  that  he  shall  be  so.  I  do  not  think 
that  can  be  a  true  proposition.  The 
equity  arises  from  the  existence  of  certain 
facts  and  relations  between  the  parties, 
and  where  the  facts  are  such  as  I  have 
stated  them  to  be  in  this  case,  I  think  a 
Court  of  equity  would  hold  that  Fairman 
was,  in  equity,  the  bare  trustee  of  this 
barley  for  the  defendants. 

Even  if  that  be  not  so,  I  have  not  the 
slightest  doubt  that  the  Coui*t  of  equity 
would  say  that,  under  the  circumst^ces, 
if  this  business  had  been  honestly  carried 
out  as  it  was  intended  to  have  been  carried 
out,  thLs  barley  was  charged  with  the  price 
actually  paid  for  it  by  the  defendants. 
It  was  urged  that  the  barley  had  not  been 
paid  for  by  the  defendants,  because  they 
only  advanced  money  to  Fairman  for  the 
purpose  of  carrying  on  the  business ;  but 
that  proposition,  when  examined  into,  is 
absurd  as  a  matter  of  business,  and  amounts 
to  this— that  the  defendants  were  advano- 
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iiig  enormous  sums  to  Fainnan  to  enable 
him  to  cany  on  business  without  any 
security  whatever. 

If  this  business  had  been  earned  on 
honestly  as  between  Fairman  and  the 
defendants,  it  is  impossible  to  say  othe]> 
^ise  than  that  the  defendants  really  paid 
for  the  barley,  and  that  equity  would,  from 
the  moment  that  Fairman  had  drawn  upon 
the  account  at  the  bank,  have  charged  the 
barley  with  the  price  so  paid  by  the  defen- 
dants. Therefore,  even  though  the  legal 
property  in  the  barley  was  in  Fairman, 
he  was  either  a  bare  trustee,  or  there  was 
an  equitable  charge,  at  all  events  to  the 
full  amount  in  value,  on  this  barley  in 
favour  of  the  defendants. 

It  was  then  urged  by  the  trustee  in 
btinkruptcy  that  the  barley  dishonestly 
bought  by  Fairman  was  not  bought  for 
the  defendants  at  all;  but  was  bought 
with  the  intention  of  selling  it  again. 
Now,  nothing  could  be  more  dishonest 
than  that ;  for  Fairman  either  bought  and 
paid  for  the  barley  with  the  defendants' 
money,  intending  to  sell  again,  or  else  he 
bought  it  never  intending  to  pay  for  it  at 
all,  but  at  tlie  same  time  drawing  against  it 
on  the  defendants'  money.  In  either  case 
this  was  a  gross  fraud;  and  if  Fairman 
had  been  plaintiff  in  this  action  it  is  im- 
possible, after  he  had  represented  to  the  de- 
fendants by  the  accounts  that  all  the  barley 
at  the  malting  was  barley  bought  by  him, 
and  approved  by  the  defendants,  and  to  be 
piid  for  by  them,  and  after  he  had  drawn 
upon  the  defendants'  account  for  the  price, 
that  he  would  not  be  estopped  from  saying 
that  he  had  been  defrauding  the  defendants. 
If  that  be  so,  the  trustee  in  bankruptey 
who  is  suing  upon  the  relation  between 
Fau*man  and  the  defendants  would  also  be 
estopped  from  I'elying  on  the  fraud  of  the 
bankrupt.  The  trustee  of  a  bankrupt  has 
no  better  title  than  the  bankrupt  would 
have  had  if  he  had  sued  the  defendants. 
I  therefore  tliink  that,  so  far,  the  trustee 
is  not  entitled  to  recover  against  the  defen- 
dants. 

It  was  next  said  that  the  goods  were  in 
the  order  and  disposition  of  the  bankrupt. 
There  is  no  finding  of  the  jury  on  this 
point,  but  it  was  admitted  by  Sir  Hardingo 
Gifiard  that  he  fully  intended  that  the 
Judges  of  the  Divisional   Court   should 


have^power  to  draw  inferences  of  hct. 
The  Court  did  draw  the  inference  that 
from  the  notoriety  of  the  mode  in  which 
the  business  of  a  malting  agent  is  carried 
on,  no  creditor  dealing  in  such  matters 
could  have  failed  to  know  that  the  malting 
agent  is  not  the  real  legal  or  equitable 
owner  of  the  barley  and  malt ;  but  that  in 
truth  and  in  fiact  the  brewers  pay  for  the 
barley  and  malt.  The  question  of  reputed 
ownership  therefore  does  not  arise,  and 
the  goods  cannot  be  said  to  be  in  the  order 
and  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptey  within  the  mean- 
ing of  the  Bankruptey  Act. 

I  agree  entirely  with  regard  to  the  find- 
ing which  the  Court  below  undoubtedly 
hs^  power  to  entertain,  and  will  only  add 
this :  That  if  it  were  necessary  to  find  asa 
fact  that  there  was  an  understanding  be- 
tween Fairman  and  the  defendants  that 
he  should  be — although  the  apparent 
owner — really  an  agent  or  trustee,  I  con- 
sider that  the  Court  had  power  also  to 
draw  inferences  with  regard  to  that  £buH». 

I  am  therefore  of  opinion  that  in  any 
view  of  this  case  the  defendante  are  entitled 
to. judgment,  and  that  the  judgment  of 
the  Court  below  ought  to  be  affirmed. 

HoLKEB,  L.J. — Some  difficulty  and  com- 
plication has  arisen  in  this  case  from  the 
peculiar  manner  in  which  the  finding  of 
the  jury  has  been  dealt  with  by  the  Court 
below. 

The  action  was  brought  to  tiy  the  ques- 
tion whether  the  property  in  a  lai^  quan- 
tity of  barley  and  malt  was  in  the  trustee 
of  Fairman  or  in  the  defendants;  and 
there  was  also  a  second  question,  whether 
these  goods  were,  within  the  meaning  of 
the  Bankruptcy  Act,  in  the  order  and 
disposition  of  the  trustee  as  the  represen- 
tative of  the  bankrupt,  by  the  consent  of 
the  true  owner.  With  respect  to  the 
latter  contention  I  will  not  say  that  it 
was  practically  given  up,  but  Sir  Har- 
dinge  GifBvrd,  who  represented  the  plain- 
tiff at  the  trial,  consented  to  leave  that 
question  to  the  Judges  when  the  matter 
came  on  to  be  argued,  who  took  a  view 
against  the  plaintiff,  and  that  disposes  of 
that  question. 

Then  as  to  the  first  finding  of  the  jury. 
It  may  be  presumptuous  for  me  to  ques* 
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tion  the  accuracy  of  that  finding,  but  I 
cannot  help  thinking  that  under  the  cir- 
cumstances it  was  a  wrong  finding,  and 
that  they  ought  not  to  have  found  that 
the  property  in  the  barley  was  in  the  bank- 
rupt, because  all  the  fiicts  that  were  laid 
before  them  seem  to  point  to  an  opposite 
conclusion.  The  jury  were  also  asked  when 
the  property  passed  to  the  defendants  if  it 
was  in  them.    According  to  the  finding  of 
the  jury  the  property  in  the  barley  did 
not  pass  to  the  defendants,  either  when  it 
was  purchased,  or  when  it  was  approved, 
or  when  it  was  delivered,  but  when  the 
duties  were  paid.     It  is  difficult  to  say 
why  the  property  in  the  goods  should 
only  have  passed  to  the  defendants  when 
the  duty  was  paid,  and  not  before.    There 
are,  however,  these  salient  facts  :  Fairman, 
who  ultimately  absconded,  taking  with  him 
a  large  quantity  of  the  property  belonging 
to  the  defendants,  was  the  servant  of  the 
defendants,  for  he  helped  them  in  their 
business.      It  was  his  business  to  buy 
barley,  to  be  approved  of  by  the  defendants 
before  it  was  sent  to  the  maltings.  It  was 
then  his  business  to  malt  that  barley.  The 
peculiar  way  in  which  the  insurance  was 
effected  seems  to  be  more  in  favour  of  the 
view  that  the  barley  belonged  to  the  de- 
fendants than  to  Fairman.     He  therefore 
did  everything  which  it  was   necessary 
to  do  to  this  barley,  and  was  paid  for  his 
work  from  begixmi  to  end  bfloommis- 
sion.     It  was  admitted  that  he  could  not 
sdl  it,   either  for  himself  or  for  other 
people ;  that  he  could  not  charge  a  half- 
penny of  profit  to  his  employers  for  it ; 
and  yet  it  is  said  that  the  property  in  the 
barley  is  in  him.     That  appears  to  be  a 
very  strange  view.     It  seems  to  me  that 
the  more  reasonable    conclusion  on  the 
part  of  the  jury  to  have  arrived  at  was  to 
say  that  Fairman  acted  in  the  matter 
entirely    as  the  defendants'  agent;    and 
that   the  whole  of  the  money  paid,  or 
which  ought  to  have  been  paid  for  it,  was 
or  ought  to  have  been  tiie  defendants' 
money ;  and  that  under  the  circumstances 
the  barley  and  malt  were  the  property  of 
the  defendants.      If  that  had  been  the 
finding  of  the  jury  no  difficulty  would 
have  arisen,  but  the  juiy  found  otherwise. 
Now  if  the  Court  below  had  come  to  the 
conclusion  that  the  finding  was  to  be  taken 
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literally,  and  to  be  treated  as  though  it 
meant  all  that  it  said,  and  nothing  but 
what  it  said,  the  result  would  have  been  a 
verdict  or  judgment  which  would  have 
worked  considerable  injustice.  The  Court, 
however,  did  not  take  that  view,  but  said 
that  the  verdict  was  to  be  interpreted  by 
the  light  of  the  admitted  facts  of  the  case. 
Although  the  jury  have  foimd  that  the 
property  in  the  barley  and  malt  was  in 
the  bankrupt,  and  therefore  in  his  trustee, 
nevertheless  this  Court  may  take  into 
consideration  the  admitted  fiict  that  the 
barley  was  purchased  by  Fairman  with 
the  defendants'  money;  and  that  it  was 
then  worked  up  by  him  into  malt,  and 
that  he  was  paid  for  so  doing  by  a  com- 
mission, and  that  he  was  not  at  liberty  to 
deal  with  it  as  his  own,  but  was  obliged  to 
treat  it  as  the  property  of  the  defendants. 
I  think,  therefore,  that  under  the  circum- 
stances he  in  fact  held  it  subject  to  a  trust 
for  the  defendants,  not  in  the  ordinary 
"knd  strict  sense  of  the  term,  but  charged 
with  the  price  which  had  been  paid  for  it 
by  the  d^endants. 

It  was  then  said  that  a  large  quantity 
of  barley  and  malt  might  have  been 
bought,  not  with  the  defendants'  money 
at  all,  but  with  money  belonging  to  Fair- 
man  or  to  some  one  else,  so  that  it  could 
not  be  said  that  the  barley  or  malt  was 
impressed  with  a  trust  at  all.  But  Fair- 
man  is  estopped  from  saying  that.  The 
doctrine  of  ^toppel  is  one  which  ought 
not  to  be  extended,  but  if  ever  there  was 
an  estoppel,  this  is  one :  because  Fairman 
represented  to  the  defendants  that  ho  was 
purchasing  barley  for  them,  and  the  money 
was  got  from  them  for  that  express  pur- 
pose. The  Court  will  not  therefore  allow 
him,  after  he  had  represented  to  the  de- 
fendants that  he  had  bought  the  barley 
and  malt,  to  say  now  that  he  has  not  done 
so.  For  these  reasons  I  think  that  it  was 
competent  for  the  Court  below  by  the 
light  of  the  admitted  facts  so  to  treat  the 
verdict  of  the  jury,  and  that  the  judgment 
ought  to  stand. 

Judgment  affirmed. 


Solicitors  -  W.  P.  Slater,  for  plaintiff ;  Clapham 
and  Fitch,  for  defendants. 
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March  22,  23.  >     den  joint  stock  mill 
April  3.      J      COMPANY  (lim.).* 

Practice — Reference  of  Matters  requiring 
Prolonged  Examination  of  Documents  or 
Scientific  or  Local  Investigation — Discre^ 
tion  of  Judge  to  refer — Jurisdiction  of 
Court  of  Appeal  to  review  Discretion — 
Judicature  Act,  1873,  s,  57. 

The  Court  of  Appeal  has  jurisdiction  to 
review  the  discretion  exercised  by  a  Judge 
under  the  provisions  of  section  57  of  the 
Judicature  Act,  1873,  which  empower  him 
to  refer  any  question  or  issue  of  fact  which 
may  arise  "  in  any  cause  or  matter  re- 
quiring any  prolonged  examination  of 
documents  or  accounts,  or  any  scientific  or 
local  investigation,**  which  cannot  in  the 
opinion  of  sucli  Judge  conveniently  be  made 
before  a  jury.  But  as  a  general  rule  the 
Court  will  only  interfere  where  it  clearly 
appears  that  su^  discretion  ?tas  been  im- 
properly exercised.  So  held,  per  Brett, 
L. J.,  and  Holker,  L. J. ;  Lord  Uoleridob, 
C.  J.,  dissentiente. 

Appeal  by  the  defendants  from  an  order 
of  Pollock,  B.,  made  at  the  trial,  which 
was  as  follows : — 

"  It  is  ordered  by  the  Court,  that  this 
being  a  cause  or  matter  requiring  prolonged 
examination  of  documents,  and  also  scien- 
tific and  local  investigation,  which  cannot 
in  the  opinion  of  the  Judge  be  con- 
veniently made  before  a  jury  or  conducted 
by  the  Court  through  its  ordinary  officers, 
and  the  defendants  not  consenting  thereto, 
the  questions  and  issues  of  fact  raised  by 
the  pleadings  in  this  action  be  tried  by  an 
official  referee,  and  that  this  action  be 
adjourned  for  further  consideration." 

The  action  was  brought  to  recover 
damages  for  abstracting  and  heating  water 
of  the  river  Burnley,  on  which  are  situated 
the  mills  of  the  plaintiff  and  the  defen- 
dants. 

The  case  came  on  for  trial  at  Manchester, 
in  July,  1880,  before  Lindley,  J.,  and  it 
was  then  adjourned  in  order  that  a  Special 
Case  might  be  stated;  but  it  was  found 
impossible  to  do  so,  as  there  were  facts  in 

♦  Cknram  Lord  Coleridge,  C.J. ;  Brett,   L.J. ; 
and  Holker,  ItJ. 


dispute,  and  an  order  was  made  at  cham- 
bers that  the  case  should  be  sent  down 
again  for  trial.  The  plaintiff  then  gave 
notice  of  trial  before  £tie  Judge,  and  the 
defendants  gave  notice  of  trial  b^ore  a 
Judge  and  special  jury.  A  view  was  had 
by  the  jury,  and  the  case  came  on  for  trial 
before  Pollock,  B.,  who,  at  the  conclusion 
of  the  opening  address  of  counsel  for  the 
plaintiff,  intimated  his  opinion  that  the 
case  could  not  be  tried  by  a  jury.  The 
counsel  for  the  defendants  objected  to  the 
case  being  referred,  and  stated  the  question 
of  fact  which  he  wished  to  raise,  and  the 
nature  of  the  evidence  which  he  proposed 
to  adduce.  Pollock,  B.,  made  the  order. 
The  defendants  appealed. 

RusseHy  Q,C.f  and  B.  Hewn  CoUint^  for 
the  defendants. — The  learned  Judge  had 
no  power  to  make  the  order ;  there  was  a 
plain  question  of  fact  for  the  jury,  whether 
the  plaintiff  had  suffered  any  appreciable 
injury  from  the  action  of  the  defendants. 
The  only  documents  to  be  examined  were 
documents  of  title,  and  a  consideration  of 
these  could  have  been  separated  from  the 
question  of  fact.  The  order,  in  fact,  sets 
aside  a  previous  order  of  a  Judge  of  co- 
ordinate jurisdiction,  and  sends  the  trial 
of  the  case  to  a  less  convenient  tribunal 
than  that  chosen  by  the  defendants.  The 
discretion  exercised  by  a  Judge  under  sec- 
tions 56  and  57  of  the  JaoScatare  Act^ 
1873  (1),  must  be  a  judicial  discretion 

(1)  Judicature  Act,  1873,  s.  66 :  «*  Subject  to 
any  rules  of  Court,  and  to  such  right  as  may 
now  exist  to  have  particular  cases  submitted  to 
the  verdict  of  a  jury,  any  question  arising  in 
any  cause  or  matter  (other  than  a  criminal  pro- 
ceeding by  the  Crown)  before  the  High  Court  of 
Justice  or  before  the  Court  of  Appeal,  may  be 
referred  by  the  Court  or  by  any  Divisional 
Court  or  Judge  before  whom  such  cause  or 
matter  may  be  pending,  for  enquiry  and  report  to 
any  officii^l  or  special  referee,  and  the  report  of 
any  such  referee  may  be  adopted  wholly  or  par- 
tially by  the  Court,  and  may  (if  so  adopted)  be 
enforced  as  a  judgment  by  the  Court " 

Section  67 :  *'  In  any  cause  or  matter  (other 
than  a  criminal  proceeding  by  the  Crown)  be- 
fore the  said  High  Court,  in  which  all  parties 
interested  who  are  under  no  disability  consent 
thereto,  and  also  without  such  consent  in  any 
such  cause  or  matter  requiring  any  prolonged 
examination  of  documenta  or  acoonntB,  or  any 
scientific  or  local  investigation  which  cannot* 
in  the  opinion  of  the  Court  or  a  Judge,  con* 
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exerdsed  on  well  reoognised  principles, 
and  it  is  a  discretion  which  the  Court  will 
review — Hoch  v.  Boor  (2).  Where  an 
order  to  refer  is  made  without  consent  of 
the  parties,  only  such  questions  can  be 
refexred  as  are  brought  within  the  terms 
of  section  57.  It  is  not  every  question 
which  requires  scientific  or  local  inves- 
tigation or  examination  of  documents  or 
aoooixnts  which  can  be  referred  to  an  ofBcial 
referee — Longman  v.  East  (3),  j)er  Brett, 
L.J.  Under  section  57  the  official  referee 
can  only  try  issues  of  fact  arising  on  any 
question  of  account.  The  issues  under 
this  section  are  to  be  tried  and  not  re- 
ported upon  as  required  by  section  56 ; 
questions  of  rights  of  ownership  are  ques- 
tions which  would  have  to  be  considered 
on  further  consideration.  The  documents 
here  are  only  documents  of  title,  and  an 
investigation  of  them  would  not  assist  the 
jury  in  coming  to  a  conclusion  on  the 
questions  of  &ct  raised.  If  the  question 
to  be  decided  do  not  involve,  in  the  words 
of  the  section,  **  a  prolonged  examination 
of  documents,  or  a  scientific  or  local  inves- 
tigation," then  the  case  shall  be  tried  be- 
fore a  juiy.  Leigh  v.  Brooks  (4)  was  also 
referred  to. 

OnUy,  Q.C.J  and  Aspkmd  (with  them 
Crompton^  Q.C),  for  the  plaintiff. — ^The 
Judge  had  jurisdiction  to  make  the  order, 
and  his  discretion  was  properly  and  justifi- 
ably exercised.  The  question  of  title  was 
not  a  simple  question  of  law ;  it  involved 
the  identification  of  plots  of  lands  referred 
to  in  the  documents ;  certain  acts  of  owner- 
ship exercised  over  certain  water  goits 
which  were  described  in  the  deeds  were 
relied  on  by  the  plaintifis.  Where  a  Judge 
has  jurisdiction  to   refer  a  matter,  the 

▼eniently  be  made  before  a  jury,  or  condncted 
by  the  Conrt  through  Its  other  ordinary  officers, 
the  Conrt  or  a  Judge  may  at  any  time,  on  such 
terms  as  may  be  thought  proper,  order  any  ques- 
tion oi  issue  of  &ct  on  any  question  of  account 
arising  therein  to  be  tried  ....  by  an  official 
referee  ....  all  such  trials  before  referees 
shall  be  conducted  in  such  manner  as  may  be 
prescribed  by  Rules  of  fiourt,  and  subject 
thereto  in  such  manner  as  %e  Court  or  Judge 
ordering  the  same  shall  direct." 

(2)  49  Law  J.  Bep.  Q.B.  665. 

(3)  47  Law  J.  Bep.  C.P.  211 ;  Law  Bep.  3 
O.P.  D.  142,  154. 

(4)  46  Law  J.  Bep.  Chano.  344 ;  Law  Bep.  6 
Ch.  D.  592. 


Court  can  only  interfere  with  and  overrule 
the  discretion  where  it  hajs  been  improperly 
exercised.  In  a  matter  within  the  juris- 
diction of  a  judge  to  refer,  and  therefore 
fit  for  the  exercise  of  a  judicial  discretion, 
the  Court  will  require  a  very  dear  case  of 
manifest  error  before  interfering  with  his 
exercise  of  that  discretion — Hoch  v.  Boor 
(2)  per  Thesiger,  L.J.  The  manifest  error 
must  be  some  such  error  as  this — that  the 
Judge  came  to  the  conclusion  that  there 
was  a  question,  when  in  Heuet  there  was 
none  at  all.  It  cannot  be  disputed  here 
that  Pollock,  B.,  had  jurisdiction  to  make 
the  order ;  and  if  that  be  so,  there  is  no 
authority  to  the  effect  that  lus  discretion 
can  be  reviewed. 
CoUins  replied. 

Cur,  adv,  vult. 

The  following  judgments  were  now  (on 
April  3)  delivered  : — 

Lord  Coleridge,  C.J. — This  is  a  case 
in  which  I  feel  great  repugnance  to  be 
compelled  to  give  a  judgment,  and  as  to 
which  I  much  regret  that  it  has  ever 
arrived  at  the  stage  in  which  we  find  it. 
Any  judgment  I  pronounce  will  be  hard 
upon  one  or  other  of  the  parties ;  but  the 
case  must  be  decided  one  way  or  ^e  other, 
and  it  raises,  no  doubt,  a  question  of  great 
practical  importance  which  at  some  time 
or  other  will  have  to  be  settled. 

The  two  parties  are  millowners,  and  the 
action  is  brought  to  recover  damages  for 
the  alleged  abstraction  of  water  by  the 
defendants  from  the  Burnley  river,  and 
returning  it  appreciably  and  injuriously 
lessened  in  quantity,  and  so  heated  as  to 
be  unfit  for  the  purposes  for  which  the 
water  of  the  stream  had  been  used  and 
rightfully  used  by  the  plaintifib.  The 
pleadings  raise  questions  of  law  and  ques- 
tions of  fact,  and  the  case  was  set  down 
for  trial  at  Manchester,  in  August,  1880, 
l)efore  the  then  Mr.  Justice  lindley.  At 
his  suggestion  it  was  agreed  that  a  Special 
Case  should  be  stated,  so  that  the  points 
of  law  might  be  settled  before  the  trial,  if 
after  such  settlement  trial  were  necessary 
of  the  issues  of  fact.  But  the  Special  Case 
could  not  be  agreed  upon — ^neither  learned 
counsel,  I  am  obliged  to  say,  could  have 
seriously  expected  that  his  opponent  would 
a^pree  to  his  statement — Mr.  Justice  Lind- 
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ley,  who  had  meanwhile  become  Lord 
Justice,  could  not  give  the  time  neces- 
sary to  settle  the  disputes — I  must  say  the 
um^asonable  disputes — which  arose  upon 
the  Special  Case,  and  he  sent  it  down  again 
for  trial,  observing  more  than  once  that  if 
he  had  been  aware  of  the  nature  of  the 
case  he  should  not  have  attempted  to  get 
it  turned  into  a  special  case,  but  should 
have  tried  it  out  himself. 

The  case  came  on  again  at  the  Man- 
chester assizes  in  January,  1882,  before 
Baron  Pollock.  It  was  set  down  as  a 
special  jury  case,  and  eleven  of  the  jurors 
impannelled  to  try  it  had  had  a  view,  to 
which  the  consent  of  both  parties  was  ne- 
cessary, as  the  I0CU8  in  qtio  was  beyond 
the  boundary  of  Lancashii^. 

At  the  end  of  the  opening  speech  of  the 
plaintiff's  counsel,  certainly  not  in  any  way 
at  his  invitation,  and  against  the  strenuous 
resistance  of  the  defenclants'  counsel.  Baron 
Pollock  referred  the  case  for  report  to  an 
official  referee  by  an  order  under  and  fol- 
lowing the  language  of  the  57th  section  of 
the  Judicature  Act,  1873.  Against  that 
order  the  defendants  have  appealed. 

It  is,  I  am  aware,  a  difficult  and  un- 
gracious task  to  review  the  discretion  of  a 
Judge,  and  to  comment  unfavourably  upon 
its  exercise  in  a  particular  case.  It  may 
be  that  we  have  not  all  the  facts  before  us 
which  influenced  his  mind,  or,  if  we  have, 
that  they  are  presented  to  us  in  a  different 
light  and  in  different  relations.  His  judg- 
ment has  to  be  exercised  at  the  moment 
and  with  little  argument,  ours  after 
lengthened  argument  and  time  taken  for 
consideration.  This  is  all  true,  and  always 
to  be  remembered  ;  yet  at  last  this  Court 
must  pronounce  the  judgment  which  on 
reflection  it  thinks  right,  and  after  much 
reflection  I  am  obliged  to  say  that  his  is 
an  order  which  it  is  impossible  not  to 
regret  should  ever  have  been  made.  Both 
pities  were  anxious  to  try  the  case ;  both 
parties  assured  the  Judge  that  in  their 
judgment  the  case  could  have  been  dis- 
posed of  in  a  very  reasonable  time.  There 
certainly  was  an  issue  of  fact — namely, 
whether  water  had  or  had  not  been  unduly 
abstracted  and  injuriously  overheated  by 
the  defendants,  which  if  decided  in  their 
favour  put  an  end  to  the  action,  and  which 
was  pecaliArly  fit  for  the  ooiuaderation  of 


a  Manchester  special  jury ;  both  parties 
had  incurred  large  and  abortive  expense 
already ;  no  attempt  was  made  by  the 
learned  Judge  to  try  the  issue  of  &ct,  nor 
to  ascertain  experimentally  whether  the 
statements  of  counsel  that  it  was  a  cause 
readily  admitting  of  trial  were  weU  justi- 
fied or  no.  It  is  an  example  of  forming 
and  adhering  to  an  opinion  against  pointed 
remonstrance  and  in  the  absence  of  prac- 
tical evidence,  and  I  feel  the  force  of  the 
observation  of  Mr.  Russell,  that  if  such 
orders  were  often  made  few  trials  of  any 
importance  could  ever  proceed  before  a 
jury,  and  the  business  of  the  Queen's 
Bench  Division  would  be  reduced  to  cases 
of  inferior  importance,  and  in  which  the 
stake  was  insignificant. 

But  although  I  certainly  should  not 
have  made  the  order  myself,  I  must  decline 
to  interfera  with  it  when  made,  on  two 
grounds — first,  I  think  that  Baron  Pollock 
had  jurisdiction  to  make  the  order,  and 
that  we  ought  not  to  interfere  with  his  dis- 
cretion ;  secondly,  that  I  am  by  no  means 
satisfied  that  we  have  jurisdiction  to  review 
this  particular  kind  of  order — and  if  it 
were  necessary,  and  I  think  it  is  not,  to 
decide  the  case  on  this  ground,  I  am  pre- 
pared, as  at  present  advised,  to  hold  that 
we  have  not.  I  will  deal  with  these  two 
reasons  in  their  order. 

First,  I  observe  that  the  learned  Baron's 
order  follows  carefully  the  words  of  the* 
section  in  the  statute.  [His  Lordship 
read  section  57  and  the  order  in  question.] 
Was  there,  then,  jurisdiction  to  make 
this  order)  I  thizik  there  was.  This  is 
a  question  which  I  am  clearly  of  opinion 
is  open  upon  appeal.  The  statute  lays 
down  that  the  cause  or  matter  as  to  which 
the  opinion  of  the  Judge  is  to  be  formed, 
must  be  one  which  requires  in  fokct  a  pro- 
longed examination  of  documents  or  ac- 
counts, or  a  scientific  or  local  investigation. 
It  is  this  examination  or  investigation  on 
which  the  Judge  is  to  form  his  opinion, 
and  the  existence  of  the  necessity  for  such 
examination  or  investigation  in  tact  is  a 
condition  precedent  to  the  Judge  having 
the  right  to  form  such  opinion.  However 
inconvenient  he  may  think  the  trial  before 
a  jury  on  other  grounds,  he  cannot^  at 
least  under  this  section,  interfere.  If 
there  were  no  documents  or  aeoounts,  no 
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scientific  or  local  investigation,  tlie  Judge 
would  have  no  right  to  make  such  an  order 
as  has  been  made  here,  however  expedient 
it  might  be  on  other  grounds  to  make  it, 
and  if   he  did  it  could   undoubtedly  be 
rescinded  on  appeal.     Here,  however,  it 
appears  to  me  the  condition    pi'eoedent 
existed  and  the  jurisdiction  attached.    The 
cause  did  require  a  prolonged  examination 
of  documents,  so  prolonged  that  Lord  Jus- 
tice Lindley,  on  that  ground  only,  had  tried 
to  have  a  special  case  stated.     If  those 
documents  were  to  be  examined  and  the 
title  argued  out  at  the  trial,  it  is,  I  think, 
clear  that  the  examination  must  have  been, 
in  the  fair  meaning  of  the  word,  *'  pro- 
longed."   It  matters  not  for  this  question 
of  jurisdiction  that  the  more  convenient 
and  least  expensive  course  may  have  been 
to  try  the  questions  of  fact  by  the  jury, 
and  hear  the  point  of   law  argued  after- 
wards, if  argument  turned  out  to  be  neces- 
sary.    It  matters  not  that  the  scientific 
character  of  the  so-<»lled  scientific  investi- 
gation may  be  more  than  doubtful ;  so  that 
on  this  point  I  agree  with  the  opinion 
pretty  plainly  intimated  by  Lord  Justice 
Lindley.     The  conditions  precedent    are 
stated  disjunctively  in  the  section  ;  if  any 
one  exists  the  jurisdiction  attaches ;  and  I 
think  that,  as  I  have  explained,  one  did 
exist,  and  that  therefore  the  jurisdiction 
attached.    I  have  said  already  that  I  should 
not  have  bo  exeraised  it  in  the  same  cir- 
cumstances ;  but  assuming  that  I  have  the 
power  to  interfere,  I  think  it  the  least 
among  many  evils  not  to  do  so.   There  have 
been  already  two  abortive  trials ;  the  case 
is  now,  at  last,  in  train  of  settlement  by 
some  tribunal,  not  perhaps  the  best  for  the 
purpose,  but  one  which  will  at  any  rate 
dispose  of  it,  and  it  seems  better  to  leave 
it  where  it  is  than  to  force  it  to  a  third 
beginning,  perhaps  to  be  again  abortive. 
In  the  only  two  reported  cases  which  I 
have  been  able  to  find  in  which  the  dis- 
cretion of  a  Judge  as  to  the  mode  of  trial 
has  been  questioned,  the  Court  of  Appeal 
has  used  the  strongest  language  as  to  this 
discretion.     In  Swindell  v.  The  Birmvng- 
ha/m  Syndicate  (5),  Lord  Justice  James 
says,  ''  It  is  essentially  a  matter  of  discre- 
tion, and  this  Court  will  not  interfere  with 

(5)  46  Law  J.  Bep.  Cbanc.  756 ;  Law  Bep.  3 
Ch.  D.  127. 


the  Vice-Chancellor's  discretion."     "  The 
Court,"  says  Lord  Justice  Hellish,  "  has  a 
discretion  whether  there  shall  be  a  trial  by 
jury."     In  that  case  there  were  charges  of 
fraud,  and  the  plainti^  claimed  a  jury. 
Vioe-Chancellor  Hall  refused  it ;  and  the 
Court  of  Appeal  upheld  him,  holding  that 
it  was  within   the   26th  rule  of  Order 
XXXVL,   where  the  words  are,    "if  it 
shall  appear  desirable  " ;  and  they  upheld 
him  simply  apparently  on  the  ground  that 
it  was  for  him  to  decide,  and  that  ''  if  it 
appears  desirable"  to  him  there  was  an 
end  of  the  matter.     In  Ruaton  v.   Tohin 
(6),  where  also  there  was  a  question  of 
fi'aud,  and  a  jury  was  claimed  under  the 
3rd  rule  of  Order  XXXVI.,  Vice-Chancellor 
Mai  ins  refused  it,  and  the  Court  of  Appeal 
again  upheld  him.     Lord  Justice  James's 
judgment  is  every  word  of  it  important — 
"  I  am  of  the  same  opinion,  and  I  repeat 
what  I  have  often  said  before,  that  these 
appeals  from  the  discretion  of  a  Judge  as 
to  the  mode  in  which  a  case  before  him 
can  most  conveniently  be  tried  ought  not 
to  be  brought.     When  a  Judge  has  a  dis- 
cretion as  to  the  mode  of  trial,  his  exercise 
of  that  discretion  is  not  to  be  interfered 
with.     If  he  were  to  say  that  he  exercised 
it  in  a  particulai*  way,  because  he  held  a 
certain  opinion  on  a  matter  of  law,  and  the 
Court  of  Appeal  considered  that  he  was 
wrong  in  his  opinion  on  that  matter  of 
law,  it  would  interfere ;  but  I  think  there 
is  hardly  any  other  case  in  which  it  would 
do  so."     The  Master  of  the  Bolls  is  not 
quite  so  strong,  but  he  is  emphatic  too. 
Again,    under    the    6th    section    of    the 
Common  Law  Procedure  Act,  1854  (7), 
power  of  compulsory  reference  is  given  to 
the  Judge  **at  his  discretion,"  and  if  it 
shall  appear  to  him  that  the  matter  can- 
not  conveniently  be    tried    before    him. 
Hundreds  of  orders  must  have  been  made 
under  the  authority  of  this  section  between 
1854  and  1873.     During  those  nineteen 
years  I  was  in  fair  practice  at  the  bar,  and 
I  never  heard  of  any  attempt  being  made 
in  any  single  case  to  rescind  such  an  order. 
The  section,  it  may  be  said,  points  in  its 
language  to  orders  made  at   Nisi  Prius, 
which,  imder  the  old  practice,  it  wjis  diffi- 

(G)  47  Law  J.  Rep.  Chanc.  218 ;  Law  Rep.  7 
Ch.  D.  473. 

(7)  17  &  18  Vict.  c.  125. 
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cult  or  impossible  to  review.  This  is  true ; 
but  as  the  words  of  the  section  are  very 
like  the  words  of  the  section  under  which 
Baron  Pollock  acted,  they  afford  a  very 
fair  argument  that  the  words  of  the  latter 
section  import  that  the  discretion  is  not  to 
be  reviewed,  as  it  was  not  to  be  and  could 
not  be  reviewed  under  a  section  both  in 
object  and  phraseology  so  very  much  the 
same.  On  the  first  ground,  therefore,  tis- 
suming  that  we  have  jurisdiction  to  inter- 
fere, I  think  it  is  a  jurisdiction  which  we 
ought  not  to  exercise. 

But  there  are  considemtions  more  pro- 
perly belonging  to  the  second  ground,  and 
shewing  that  we  have  not  the  right  to 
mter&re,>hich  are  cogent  also  to  shew 
that  if  we  have  the  right  it  is  one  which 
should  not  be  exercised.  As  a  general 
rule  I  do  not  for  a  moment  question  the . 
power  of  this  Court  to  review  the  orders 
of  Judges.  The  19th  section  of  the  Judi- 
cature Act,  1873,  gives  no  doubt  in  general 
terms  to  this  Court  jurisdiction  and  power 
to  hear  and  determine  appeals  from  any 
order  of  any  Judge,  subject  to  the  provi- 
sions of  this  Act.  But  if,  according  to  the 
fair  interpretation  of  the  Act  itself,  certain 
orders  are  not  intended  to  be  subject  to 
appeal,  why  then  the  19th  section  will  not 
subject  them.  Now,  I  distinguish  between 
the  rules  (which  have  the  force  of  law.)  on 
which  the  two  cases,  to  which  I  have 
referred  have  been  decided,  and  the  sections 
of  the  Act  now  under  consideration  on  the 
one  hand,  and  the  sections  which  were 
under  consideration  in  the  other  three 
cases  to  which  reference  has  been  made  on 
the  other.  The  cases  of  Golding  v.  The 
Wharton  Salt  Works  Company  (8),  Watson 
V.  RodweU  (9)  and  Davy  v.  Garrett  (10) — 
cases  on  which  reliance  has  been  placed  as 
shewing  that  we  possess  that  jurisdiction — 
were  all  cases  concerned  with  the  allow- 
ance or  reformation  of  certain  pleadings. 
The  points  raised  were  points  which,  to 
use  the  language  of  Lord  Justice  James  in 
Oolding  v.  The  Wharton  Salt  Works  Com- 
pany (8),  "depend  on  the  discretion  of 
the  Judge";  very  different,  as   1  think, 

(8)  Law  Rep.  1  Q.B.  D.  374. 

(9)  45  Law  J.  Rep.  Chanc.  744 ;  Law  Rep.  3 
Ch.  D.  380. 

(10)  47  Law  J.  Rep.  Chanc.  218;  Law  Rep. 
7  Ch.  D.  473. 


from  matters  the  determination  of  which 
has  been  committed  to  his  discretion  by 
the  veiy  words  of  the  statute  itself.    There 
are  certain  general  rules  laid  down  as  to 
the  character  of  pleadings,  and  the  Judges 
have  to  enforce  obedience  to  these  rules. 
In  so  doing,  from  the  very  nature  of  the 
case  and  the   infinite  variety  of  circum- 
stances, the  application  of  these  rules  must 
be  infinitely   varied.      In  such    mftttere 
much  must  depend  on  the  discretion  of  the 
Judge;    and  the  Court  of  Appeal,  while 
quite  properly  asserting  its  right  to  see  the 
general  rules  obeyed,  and  overruling  quite 
properly,  if  requisite,  as  in  Davy  v.  Garrett 
(10),  the  discretion  of  the  Judge,  has  inti- 
mated repeatedly  that  it  would  do  so  only 
in  strong   cases,  and  always   with  reluc- 
tance.    But  in  such  a  case  it  seems  to  me 
no  question  could  reasonably  be  made  that 
the  statute  intended  the  Court  should,  if 
necessary,  enforce  the  due  execution  of  its 
own  provisions,  and  therefore  unquestion- 
ably, if  necessary,  overrule,  as  it  did  in  the 
last  cited  case,  the  discretion  of  the  Judge. 
The  language  of  the  Judges  in  these  plead- 
ing cases  is  very  different  indeed  from  the 
language  ased  when  the  question  is  as  to 
the  mode  of  trial,  where  words  importing 
absolute  discretion  are  used  by  the  statute. 
This   Court  has    reviewed    discretion  in 
matters  of  pleading.     Mr.  Collins  told  us 
he  had  been  unable  to  find  any  case  in 
which    this    Court    had    ever,    in    fact, 
reviewed   discretion  as  to  mode  of  trial. 
But,  further,  the  consequences  of  holding 
that  we  can  review  this  order  are  startling 
indeed.     I  have  said  that  I  do  not  approve 
of  this  order ;  but  an  order  of  this  kind, 
which  every  reasonable  man  would  heartily 
approve,  might  by  a  rich  suitor  who  sought 
delay  be  appealed  through  this  Court  to 
the  House  of  Lords.     Again,  if  a  Judge 
were  applied  to  for  such  an  order  as  th^ 
and  from  mistake  or  perversity  were  to 
decline,  this  Court,  if  the  contention  before 
us  is  correct,  could  interpose,  take  the  case 
half  tried  out  of  his  hands,  and  then  on 
fui*ther  appeal  have  perhaps  its  own  otder 
reversed  and  the  half  tried  case  sent  back 
again  by  the  House  of  Lords  to  be  tried,  I 
suppose,  by  the  same  Judge  and  the  same 
jury,  if  they  are  to  be  found,  after  an 
interval  of  months,  perhaps  of  years. 
Yet,  when  the  suspended  trial  is  re- 
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newed,  if  indeed  renewed  it  can  be,  the 
rest  of  it  (for  it  is  to  be  remembered  the 
interference  may  take  place  at  any  stage  of 
the  trial)  may  be  had  under  absolutely 
different  conditions.  Witnesses  may  die, 
counsel  may  changei  &cts  may  alter,  cir- 
cumstances may  vary;  what  was  (I  will 
assume)  wrong  discretion  in  1881,  may 
become,  to  the  satisfaction  of  every  one, 
right  discretion  in  1883,  and  so  the  sus- 
pended trial  is  ordered  to  be  recommenced, 
to  be  again  referred  with  entire  approba- 
tion. Anything  more  cumbrous  and  in- 
convenient I  can  hardly  imagine,  few 
things  more  mischievous ;  and  I  certainly 
do  not  think  the  statute  meant  anything 
of  the  kind.  I  think  it  meant  what  it  has 
said — that  if  certain  a)nditions  precedent 
exist,  the  Judge  has  power  to  act  upon  his 
opinion,  and  that,  having  acted  on  his 
opinion,  there  can  in  the  natxire  of  the 
case  be  no  appeal,  because,  being  in  fact  of 
that  opinion,  he  has  by  the  statute  power 
to  act  upon  it.  The  statute  seems  to  me, 
for  convenience  and  for  the  conduct  of 
business,  to  trust  the  Judges,  to  assume 
that  they  will  act  with  conscientiousness 
and  in  good  jGuth.  It  is  not  suggested 
here  that  there  was  want  of  either,  but  if 
there  were,  in  any  supposable  case,  it  is, 
I  think,  the  least  of  two  evils,  and  better 
on  the  whole  that  now  and  then  a  wrong 
order  should  be  made  than  to  do  violence, 
as  I  think  we  should,  to  the  language  and 
intention  of  the  statute  by  allowing  an 
appeal  in  a  matter  utterly  unsuitable  to 
it,  and  committed  by  Parliament  itself  to 
the  conscience  of  the  Judges. 

I  do  not  say  that  if  the  opinion  was  not 
bona  fide,  if  (let  the  supposition  be  per- 
mitted) a  Judge  were  to  come  into  Oourt 
and  say  he  was  of  opinion  that  no  case  in 
the  list  could  be  conveniently  tried  because 
he  wanted  to  be  elsewhere,  that  in  such  a 
case  there  would  be  no  appeal.  I  think 
there  clearly  would ;  but  in  a  case  of  bona 
fides  and  conscientious  opinion  I  am,  as  at 
present  advised,  of  opinion  that  the  dis- 
cretion of  the  Judge  in  this  particular  case 
and  under  this  particular  section  was  not 
intended  to  be,  and  cannot  be,  reviewed. 

Brett,  L.J. — I  have  never  been  more 
disturbed    than  at  having    to    come    to 
the  conclusion  to  which  I  honestly  feel 
You  61,— Q.B. 


I  must  come  in  this  case ;  and  I  am  the 
more  distressed  because  I  find  that  Lord 
Coleridge  is  of  a  different  opinion  to  that 
which  I  feel  obliged  to  hold.  If  I  could 
honestly  say  that  I  agreed  with  his  Lord- 
ship that  this  Court  had  no  jurisdiction  in 
such  a  matter,  I  should  be  happy  to  do  so, 
and  still  more  so  if  I  could  say  that  I 
think  the  Court  in  this  particular  case  is 
not  bound  to  differ  hx)m  the  learned  Judge 
who  made  the  order. 

This  case  came  on  for  trial  at  Man- 
chester, an  order  having  previously  been 
made  that  it  should  be  tried  there,  and 
aJso  by  a  special  juiy.  An  order  also  had 
been  made  by  consent  of  both  parties  that 
the  jury  should  have  a  view,  and  the  jury 
had  had  a  view;  eleven  of  the  jurymen 
who  had  had  a  view  were  present,  ready 
to  tiy  the  case ;  the  parties  and  their  wit- 
nesses were  also  there;  but  the  learned 
Judge,  for  reasons  whidi  he  gave  at  the 
trial,  but  which  are  not  absolutely  the 
same  as  those  set  out  in  the  order  appealed 
against,  declined,  against  the  desire  of  both 
parties,  to  allow  the  case  to  be  tried  before 
a  jury,  and  referred  it,  as  he  was  obliged 
to  do  if  he  referred  it  without  the  consent 
of  the  parties,  to  an  official  referee. 

Now  the  reason  given  by  the  learned 
Judge  at  the  trial  was  substantially  this — 
that  he  had  made  up  his  mind,  imless  this 
Court  should  say  that  such  a  rule  of  con- 
duct was  wrong,  that  whenever  there  were 
a  considerable  number  of  documents  to  be 
examined  for  any  purpose,  he  should  insist 
upon  referring  the  cause.  That  is  not  the 
same  reason  as  the  one  given  in  the  order 
itself,  which  is  drawn  up  in  the  terms  of 
section  57  of  the  Judicature  Act,  1873. 
The  rule  laid  down  by  the  learned  Judge 
would  obviously  lead  him  to  the  same  con- 
clusion if  the  documents  to  be  referred  to 
raised  a  question  of  law  as  to  the  title ;  so 
that  he  would  refer  the  cause  under  such 
circumstances,  although  there  might  be  no 
need  of  any  scientific  inquiry  or  local 
investigation,  or  although  the  issues  of 
fact  might  perfectly  well  be  tried  before  a 
jury.  The  first  question  to  be  considered 
is  whether,  assuming  the  conditions  in 
section  57  to  have  existed,  this  Court  has 
jurisdiction  to  review  the  discretion  of  a 
Judge  exercised  in  such  a  case.  I  am  of 
opinion  that  this  Court  has  that  juris- 
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dictioiL  It  has  been  laid  down  by  this 
Court  in  several  cases  that,  upon  a  true 
oonstraction  of  the  sections  of  the  Judi- 
cature Act,  there  is  an  appeal  to  this 
Court  from  every  order  of  a  Judge  or  of  a 
Divisional  Court,  unless  that  jimsdiddon 
has  been  taken  away  expressly  by  the 
Judicature  Act,  or  some  other  statute 
which  has  not  been  repealed,  or  by  neces- 
sary implication.  Now  there  is  no  express 
enactment  in  either  the  Judicature  Act  or 
any  other  statute  that  there  shall  be  no 
appeal  against  such  a  matter  of  discretion 
as  this.  The  question,  therefore,  as  to 
the  jurisdiction  of  this  Court  must  depend 
upon  whether  such  an  appeal  is  taken 
away  by  implication.  The  general  right 
of  appeal  to  this  Court  is  given  by  sec- 
tion 19  of  the  Judicature  Act,  1873,  which 
provides  as  follows :  "  The  said  Court  of 
Appeal  shall  have  jurisdiction  and  power 
to  hear  and  determine  appeals  from  any 
judgment  or  order,  save  as  hereinafter 
mentioned,  of  Her  Majesty's  High  Court 
of  Justice,  or  of  any  Judges  or  Judge 
thereof,  subject  to  the  provisions  of  tins 
Act,  and  to  such  rules  and  orders  of  Court 
for  regulating  the  terms  and  conditions  on 
which  such  appeals  shall  be  allowed,  as 
may  be  made  pursuant  to  this  Act."  Now, 
wifli  deference  to  Lord  Coleridge,  my  view 
of  the  section  (and  it  is  one  whic^  this 
Court  has  hitherto  acted  upon)  is  that  the 
words  ''subject  to  the  provisions  of  this 
Act "  must  be  read  with  the  words  which 
are  coupled  to  them  by  the  conjunctive 
"and,"  namely,  "such  rules  and  orders 
of  the  Court "  as  may  be  made,  and  apply 
only  to  the  mode  of  procedure  on  appeal, 
and  that  the  jurisdiction  of  this  Court  is 
only  limited  by  the  words  "  save  as  herein- 
after mentioned."  It  is  true  that  in  some 
cases  this  Court  has  gone  beyond  those 
words  and  held  that  if  the  Judicature  Act 
has  not  in  terms  repealed  Acts  which  say 
positively  that  there  shall  be  no  appeal, 
those  statutes,  if  unrepealed,  remain  in 
force.  But  if  there  are  no  such  statutes, 
then  the  jurisdiction  of  the  Court  to  enter- 
tain an  appeal  from  any  judgment  or  order 
is  limited  only  by  the  words  "  save  as  here- 
inafter mentioned." 

We  must  therefore  see  whether  sec- 
tion 67  of  the  Judicature  Act,  1873,  con- 
tains any  stipulations  which  take  away 


the  jurisdiction  given  under  the  general 
words  "from  any  judgment  or  order." 
Section  67  sets  out  first  of  all  the  oon- 
ditions  which  permit  the  Judge  or  a  Court 
to  have  any  opinion  on  this  matter,  and 
I  agree  that  neither  Court  nor  Judge 
has  jurisdiction  to  form  any  opinion  ao 
as  to  act  upon  it,  unless  the  cause  does, 
within  the  meaning  of  this  section,  re- 
quire a  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scnentific  or 
local  investigation;  and  further,  if  any 
Judge  or  Divisional  Court  were  to  form 
an  opinion,  and  act  upon  it,  as  to  the 
mode  of  trial,  assuming  that  one  of  those 
conditions  existed  when  in  fact  it  did  not, 
I  agree  with  Lord  Coleridge  that  this 
Court,  whatever  may  be  the  view  as  to 
its  power  to  review  the  discretion,  would 
have  jurisdiction  to  say  whether  the  con- 
ditions precedent  existed  or  not.  There 
is,  to  my  mind,  some  difficulty  aa  to  the 
meaning  of  the  words  "  a  matter  requiring 
any  prolonged  examination  of  documents." 
The  only  power  given  to  the  Court  or  a 
Judge  under  this  section  is  to  order  that 
the  issues  of  &ct  shall  be  referred.  The 
Court  cannot  refer  issues  of  law,  and  I 
am  inclined  to  think  that  the  prolonged 
investigation  of  documents  within  the 
meaning  of  the  section  must  be  a  pro- 
longed examination  of  such  documents  as 
it  is  necessary  to  inquire  into  and  decide 
upon  in  order  to  enable  the  Judge  to  leave 
th^  questions  of  £eu^  to  the  jury.  If  the 
examination  of  the  documents  or  a  oom- 
struction  of  the  documents  is  not  at  all 
required  in  order  to  enable  the  trial  of  the 
issues  of  fact,  but  only  to  enable  the  Judge 
to  determine  a  question  of  legal  right,  I 
doubt  much  whether  the  examination  of 
such  documents  is  an  examination  within 
the  meaning  of  this  section. 

It  is  doubtful  whether  the  conditions 
precedent  have  been  complied  with  in  this 
case,  and  it  seems  to  me  impossible  to  say 
that  the  official  referee  will  ever  look  at 
any  one  of  these  documents,  for  the  issues 
of  fi&ot  are  wholly  independent  of  them. 
The  documents  raise  a  question  of  law, 
which  must  be  decided  by  a  Court  or  a 
Judge  alone,  and  without  the  assistance  of 
the  jury.  Then  there  is  another  matter : 
it  was  stated  in  the  order  that  this  case 
required  a  scientific  investigation.    In  a 
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certain  seiise  I  think  that  it  did — that  is, 
there  was  a  question  as  to  what  amount  of 
heat  in  the  water  when  it  arrived  at  the 
plaintiff's  mill  would  interfere  with  the 
operations  of  his  machinery;  and  it  was 
admitted  that  each  party  had  some  two  or 
three  scientific  witnesses  to  inform  the  jury 
upon  that  fiict.  Moreovw,  a  scientific  man 
might  be  able  to  assist  the  jury  in  coming  to 
a  conclusion  on  that  question.  It  seems  to 
me,  therefore,  that  there  was  just  a  suffi- 
ciency of  scientific  investigation  in  this 
matter  to  give  Baron  Pollock  jurisdiction 
to  make  the  order.  The  question  must 
therefore  be  as  to  the  exercise  of  that 
jurisdiction,  and  whether  this  Court  has 
jurisdiction  to  review  the  discretion  exer- 
cised by  the  Judge.  It  is  said  that  we 
have  no  such  jurisdiction  where  the  condi- 
tions precedent  exist  and  where  the  cause 
is  one  ''  which  cannot,  in  the  opinion  of  the 
Court  or  a  Judge,  conveniently  be  made 
before  a  jury,"  because  the  opinion  of  the 
Judge  is  a  fact ;  and  it  was  said  that  if 
the  Judge  was  of  that  opinion  the  Court 
cannot  say  that  he  has  not  that  opinion, 
and  therefore,  from  the  nature  of  the 
thing,  there  is  no  appeal.  I  cannot  give 
that  force  to  the  phrase — the  words  ''  in 
the  opinion  of  the  Court  or  Judge  "  mean 
"  according  to  the  judgment  of  the  Court 
or  Judge,"  and  as  that  is  an  opinion  on 
law,  it  cannot  be  denied  that  an  appeal 
lies  from  it.  An  order  made  as  to  the 
mode  of  trial,  first  by  a  Judge  at 
chambers,  and  then  by  a  Divisional  Court, 
must  be  made  upon  affidavits,  so  that,  if 
there  is  an  appeal,  this  Court  would  have 
precisely  the  same  materials  before  it  as 
the  Ju^se  at  chambers  and  the  Divisional 
Court  had.  In  all  other  cases  in  which  a 
Judge  at  chambers  and  a  Divisional  Court 
make  orders  upon  affidavits  as  to  any  part 
of  the  procedure,  there  is  an  appeal  to  this 
Court ;  and  it  is  suggested  that  there  is  no 
appeal  in  the  present  case,  only  because 
the  words  '^  ifi  die  opinion  of"  are  used  in 
the  section,  but  those  words  only  mean 
what  I  have  already  stated. 

If  there  is  an  appeal  from  the  Divisional 
Court  making  such  an  order  as  this,  it 
follows,  ex  necessitate  rei,  that  there  is  an 
appeal  from  the  order  of  a  Judge  made  at 
the  trial,  because  the  only  power  which 
the  Judge  at  the  trial  has  to  make  such  an 


order  is  derived  from  the  section,  which 
says  that  it  may  be  made  by  the  Court  or  a 
Judge  *'  at  any  time."  Section  57,  there- 
fore, does  not  by  necessary  implication  take 
away  the  right  to  appeal  against  such  an 
order,  and  the  case  comes  within  the  gene- 
ral words  of  section  19.  It  has  frequently 
been  decided  that  this  Court  has  jurisdic- 
tion to  review  the  discretion  exercised  by 
the  High  Court ;  and  in  Ruston  v.  Tohin 
(6)  the  Master  of  the  Bolls,  in  delivering 
judgment,  says,  ''I  am  of  opinion  that,  as 
was  said  in  Swindell  v.  The  Birmingham 
Syndicate  (5),  the  Court  of  Appeal  ought 
not,  as  a  general  rule,  to  interfere  with 
the  discretion  of  a  Judge  as  to  the  way  in 
which  a  case  before  him  shall  be  tried. 
There  may  be  a  case  so  strong  as  to  induce 
it  to  interiere,  but  it  must  be  a  very  strong 
case." 

In  the  opinion  of  the  Master  of  the 
Rolls,  therefore,  the  Court  had  jurisdic- 
tion,  which  ought  not  to  be  exercised 
except  with  extreme  delicacy.  That  I  also 
understand  to  be  what  Lord  Justice  James 
means  when  he  says  that  an  appeal  ought 
not  to  be  brought;  and  if,  after  having 
heard  the  judgment  of  the  Master  of  the 
Rolls,  he  had  meant  to  say  that  the  Court 
had  no  jurisdiction,  he  would  have  ex- 
pressed his  opinion  to  that  effect.  There 
are  also  many  other  cases  in  which  this 
Court  has  held  that  it  has  this  jurisdiction, 
but  it  is  not  necessary  to  discuss  them. 

Certain  consequences  which  might  arise 
if  this  Court  were  to  allow  this  appeal 
have  been  pointed  out  by  Lord  Coleridge, 
but  I  think  that  they  are  hypothetical 
consequences  which  will  never  arise  if  this 
Court  will  act  upon  the  rules  which  have 
been  laid  down. 

Then  I  come  to  that  which  to  my  mind 
is  more  distressing  than  the  question  of 
jurisdiction,  and  I  cannot  honestly  say 
otherwise  than  that  I  think  it  perfectly 
clear  that  the  discretion  of  Baron  Pollock 
was  wrongly  exercised  in  this  case.  I 
admit  that  there  was,  in  the  sense  of 
giving  jurisdiction,  a  question  of  scientific 
investigation  to  be  gone  into  in  this  case. 
If  we  have  power  to  review  the  discretion, 
it  seems  to  me  that  the  intention  of  the 
Legislature  is  to  place  the  discretion  in 
this  Coiu^,  on  an  appeal,  in  the  place  of 
the  discretion  of  the  Judge  who  has  not  in 
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the  opinion  of  this  Court  exercised  his 
discretion  properly.  This  Court  has  laid 
down  for  its  own  guidance  the  rule — which 
I  think  is  the  right  one — that  it  will  not 
exercise  its  own  discretion  merely  on  a 
difference  of  opinion,  nor  unless  it  thinks 
the  case  is  perfectly  clear.  The  question 
whether  the  water  which  went  out  of  the 
defendants'  mill  would  arrive  at  the  plain- 
tifiTs  mill  with  such  a  heat  or  in  such 
quantity  as  to  interfero  with  him  is  one 
which,  although  it  may  he  a  question  of 
science,  can  he  decided  with  the  greatest 
ease  by  any  juror  who  is  acquainted  with 
machinery ;  and  I  do  not  think  there  can 
be  a  tribunal  more  fit  to  decide  in  a 
moderate  time  such  questions  than  a  Man- 
chester special  jury.  I  cannot,  therefore, 
honestly  say  that  I  think  the  discretion  of 
the  learned  Judge  here  was  properly  exer- 
cised. The  case  seems  to  me  to  be  one 
wholly  unfit  to  be  tried  by  an  official  re- 
feree either  at  Manchester  or  in  London. 
In  my  opinion  it  is  perfectly  dear  that 
the  learned  Judge  made  an  erroneous  esti- 
mate of  the  mode  in  which  this  case  ought 
to  be  tried.  It  is  therefore  the  duty  of 
the  Court  to  overrule  the  discretion  exer- 
ciaed  by  the  learned  Judge,  and  to  say 
that  the  order  was  entirely  wrong. 

HoLKEB,  L.J. — The  first  question  is, 
whether  an  appeal  is  given  by  the  Judi- 
cature Act  or  any  other  Acts  against  an 
order  of  a  Judge  altering  the  mode  of 
trial,  and  also  whether  an  appeal  is  given 
against  the  refusal  of  a  Judge  to  make 
such  an  order.  At  first  I  was  strongly 
of  opinion  that  there  was  no  appeal  for 
some  of  the  cogent  reasons  pointed  out 
by  Lord  Coleridge  as  to  the  manifest  in- 
oonvenienoes  which  would  arise  if  such 
a  right  was  given.  It  seems  a  contra- 
diction in  terms  to  say  there  is  an  appeal 
from  a  discretion;  and  at  first  it  was 
my  impression  that  it  was  not  the  in- 
tention of  the  Legislature  to  give  such  an 
appeal.  Great  difficulties  might  arise  from 
the  fact  of  a  Judge  refusing  to  make  an 
order  referring  a  matter  to  an  official 
referee,  if  an  application  could  afterwards 
be  made  to  this  Court  to  reverse  that 
refusal  and  to  make  the  order.  But  I 
think  the  remedy  would  be  found  in  the 
proper  exercise  of  the  discretion  by  the 


Court  of  Appeal.  Upon  referanoe  to  the 
sections  of  the  Judicature  Act  and  to  th  e 
orders  I  have  conte  to  the  conclusion  that 
there  is  an  appeal  firom  the  exercise  of 
discretion  of  a  Judge  who  either  makes,  or 
refuses  to  make,  an  order  altering  the 
mode  of  trial,  and  that  the  Legislature  in- 
tended that  the  Court  of  Appeal  should 
exercise  its  discretion  in  lieu  of  that  of  a 
Judge  who,  in  making  the  order,  has  not 
properly  exercised  his  discretion.  There  Lb 
hardly  any  limitation  to  the  general  power 
of  appeal  given  by  section  19  of  the  Act  of 
1873,  but  there  is  not  a  universal  appeal 
given  against  the  exercise  of  discretion,  for 
upon  reference  to  the  subsequent  sectionfl 
and  rules  of  Court  it  will  be  found  that 
there  are  cases  in  which  an  appeal  is  ex- 
cluded j  so  that  the  Legislature,  if  it  had 
so  intended,  would  have  used  language  to 
exclude  an  appeal  in  cases  like  this. 

Thus,  an  instance  will  be  found  in  sec- 
tion 49,  in  which  the  Legislature  has  dis- 
tinctly intended  there  shall  be  no  appeal, 
except  by  leave  of  the  Court  or  Judge 
mftlnng  ^e  order,  where  the  order  is  made 
by  consent,  or  relates  to  costs  which  by  law 
are  left  to  ^e  discretion  of  the  Court.  Then 
again  may  be  found  in  section  50  another 
instance  of  an  exceptional  case,  in  which  it 
was  the  intention  of  the  Legislature  that 
there  nhould  be  no  appeal.  Now  looking 
at  those  two  sections  alone  I  should  have 
come  to  the  conclusion  that  it  was  tiie 
intention  of  the  Legislature,  if  there  should 
be  such  an  appeal,  to  substitute  one 
tribunal  to  exercise  a  discretion  instead  o£ 
another  tribunal  where  there  was  reason 
to  believe  that  the  other  tribunal  had  in  the 
exercise  of  that  discretion  made  a  mistake, 
or  had  acted  on  a  wrong  principle.  Besides 
the  Judicature  Act  and  orders,  there  are 
several  cases  on  the  subject,  not  all  of 
them  cases  in  which  there  is  an  appeal 
from  the  exercise  of  a  discretion  to  alter 
the  mode  of  trial,  but  cases  where  there 
was  an  appeal  from  the  exercise  of  a  dis- 
cretion given  by  the  Act  of  Parliament  to 
deal  with  pleadings  and  other  discretions-— 
Golding  v.  The  Wharton  Salt  Works  Com- 
pany (8),  Watson  v.  Rodwell  (9),  Davy  v. 
Garrett  (10)  and  Buston  v.  Tobin  (6).  A 
perusal  of  these  cases  shews  that  an  ap- 
peal is  given  by  the  Legislature  against 
the  exercise  of  a  discretion ;  but  that  it 
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should  be  allowed  only  in  ''  a  very  strong 
case/'  to  use  the  words  of  the  Master  of 
the  Rolls  in  Bttston  y.  Tobm  (6).  The 
view  of  Lord  Justice  James,  as  expressed 
in  Golding  v.  The  Wharton  Salt  Works 
Company  (8),  also  is  that  an  appeal  has 
been  given,  but  that  it  should  be  rarely 
allowed.  Now  that  decision,  if  it  be 
correct — and  it  has  been  followed  in  other 
cases — disposes  of  the  question  whether  an 
appeal  has  been  given  by  the  Legislature. 
Chi  the  authority  of  these  cases,  therefore, 
I  hold  that  such  an  appeal  has  been 
given. 

The  next  question  is,  whether  Baron 
Pollock  had  discretion  to  make  this  order. 
The  learned  Judge  thought  the  case  was 
one  which  he  could  refer,  and  he  said 
that  he  had  jurisdiction  to  refer  it  be- 
cause there  was  or  might  be  involved  in 
the  inquiry  a  local  and  scientific  investi- 
gation, and  also  because,  in  the  words  of 
section  67,  '*a  prolonged  examination  of 
documents  and  accounts  "  would  be  neces- 
sary. Now  I  cannot  say  that  there  would 
be  no  necessity  for  any  local  investigation. 
As  regards  the  examination  of  documents 
I  do  not  see  how  a  prolonged  examination 
could  have  been  necessary,  except  for  the 
purpose  of  making  out  a  title,  and  that 
certainly  was  not  a  question  for  the  jury 
to  try.  Next,  as  to  the  scientific  investi- 
gation, it  would  be  difficult  to  imagine 
any  case  in  which  no  scientific  evidence 
would  be  necessary;  but  it  would  not 
require  much  science  to  ascertain  whether 
a  substantial  quantity  of  water  had  been 
abstracted  from  the  stream.  The  same 
remarks  apply  as  to  the  question  of  the 
amount  of  extra  heat  which  would  in- 
terfere prejudicially  with  condensing  opera- 
tions. All  these  matters  might  possibly 
have  been  investigated,  but  it  is'  obvious 
that  very  little  scientific  investigation  or 
examination  of  documents  would  be  re- 
quired. 

The  case,  if  it  did  so  at  all,  came  but 
slightly  within  the  section,  and  very  little 
time  would  have  been  occupied  in  making 
the  necessary  investigations. 

Assuming,  therefore,  that  the  right  to 
appeal  does  exist,  was  this  order  properly 
xnadet  According  to  the  opinion  of  Lord 
Justice  James  an  appeal  &om  the  dis- 
cretion of  the  Court  below  or  a  Judge 


ought  to  be  allowed  only  in  a  very  strong 
case,  that  is  to  say,  only  where  injustice 
woidd  otherwise  be  done.  In  my  opinion 
the  facts  shew  that  injustice  was  done  in 
this  case ;  for  Baron  Pollock,  at  the  sacrifice 
of  a  very  considerable  expense  to  the 
parties,  substituted  a  tribunal  by  no  means 
so  well  suited  for  the  purposes  of  the  trial 
as  the  one  chosen  by  the  parties. 

For  these  reasons  I  have  come  to  the 
conclusion  that  this  order  was  wrong,  and 
ought  to  be  set  aside. 

Appeal  allowed. 
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THE    HIQHWAT     BOARD    OF 

HIGHWAY  DISTBICT  OF  THE 
STOCKPORT  AND  HTDE  DIVISION 
OF  THE  HUNDRED  OF  MACCLES- 
FIELD v.  GRANT. 


EaaemevU — Hvghvmy — RighJl  to  Sup- 
port— WaU  Adjoining  and  Supporting  a 
Highway — LuMlity  to  Repair — Servitude 
oneris  ferendi. 

Where  a  servitude  of  support  to  a  high- 
way  by  a  waU  has  been  acquired^  the  owner 
of  the  highway  y  and  not  the  owner  qf  the 
wall,  in  the  absence  of  express  stipulation 
to  thcU  ^ect  in  the  instrument  {if  any) 
creating  the  ecuement,  is  bound  to  repair 
the  wall-  when  out  of  repair  and  inauffi- 
dent  to  support  and  maintain  the  highway,- 

Semble,  sttch  stipulation  covenant  or  ob- 
ligation cannot  be  inferred  merely  from 
the  fact  that  the  wall  has  been  on  several 
occasions  repaired  by  the  owner  of  the  wall 
or  his  predecessors  in  title. 

This  was  a  Case  argued  on  further  con- 
sideration. 

The  plaintiffs  in  their  statement  of 
claim  alleged  that  they  were,  "  before  and 
at  the  time  of  the  grievances  thereinafter 
mentioned,  possessed  of  and  had  vested  in 
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them  and  had  the  care  and  maintenance 
of  a  certain  highway  within  their  dis- 
trict/' and  *'  were  entitled  to  have  the 
said  highway  supported  hy  a  certain  wall 
of  the  defendant  next  adjoining  one  side 
of  the  said  highway,  and  as  hetween  them- 
selves and  the  defendant  to  have  the  said 
wall  kept  by  the  defendant  in  such  a 
state  of  repair  as  to  enable  it  to  support 
the  said  highway";  that  the  defendant 
'^  did  not  keep  the  said  wall  in  such 
a  state  of  repair  as  aforesaid,  but  wrong- 
fully and  negligently  permitted  the  same 
to  become  and  be  out  of  such  state  of 
repair;  and  thereby  the  said  highway, 
for  want  of  such  repair  and  support  as 
aforesaid,  had  sunk,  subsided  and  given 
way ; "  and  that  "  by  reason  of  the  pre- 
mises the  plaintiffs  suffered  damage  and 
incurred  expense  in  reinstating  the  said 
highway  and  wall." 

The  defendant  denied  the  plaintiffs' 
possession  of  the  highway  and  right  to 
the  support  of  the  same  by  the  wall,  and 
his  own  liability  to  keep  the  same  in  re- 
pair. He  admitted  that  the  wall  had 
&llen  out  of  repair,  but  denied  that  the 
subsidence  was  due  to  such  want  of  repair, 
and  alleged  that  it  was  due  to  the  plain- 
ti£b'  own  neglect  in  not  draining  the 
highway  and  ^e  land  underneath  it.  He 
also  denied  that  the  wall  was  the  property 
of  him  or  his  predecessors  in  title,  or  was 
erected  by  him  or  them ;  and  alleged  that 
it  was  erected  at  the  time  when  the  high- 
'way  was  first  made  by  the  persons  in 
whom  the  highway  then  vested,  who  then 
and  thenceforth  became  responsible  for  the 
repair  and  maintenance  of  the  said  wall. 

In  the  alternative  the  defendant  said  the 
highway  was  dedicated  to  the  public  by 
his  predecessors  in  title,  subject  to  any 
inconvenience  which  might  arise  from  the 
then  or  subsequent  condition  of  the  said 
wall, 

Ru8$eU,  Q.C.  {vnth  him  I^eache),  for 
the  plainti&. — The  question  is  whether 
there  was  a  servitude  created  for  the  benefit 
of  the  plaintifis  against  the  defendant  as 
owner  of  the  wall,  and  if  there  was,  whose 
duty  was  it  to  keep  the  wall  in  repair. 
The  alleged  servitude  is  a  right  to  support 
acquired  by  prescription.  The  defendant 
oould  not  have  taken  the  wall  down,  which 


shews  there  was  a  servitude;  but  this 
leaves  untouched  the  question  whether  it 
was  an  active  servitude.  The  easement 
imposed  upon  the  owner  of  the  wall  the 
burthen  of  supporting  the  highway,  and 
the  same  evidence  shews  a  servitude  to 
keep  and  nrntintitin  it  in  repair. 

[Lopes,  J. — Is  that  so  Y-— it  amounts  to 
this,  that  a  man  is  to  mend  a  wall  and 
keep  it  maintained  for  ever  without  any 
benefit.] 

The  owner  of  the  wall  has  always  re- 
paired it. 

[Lopes,  J. — ^I  never  heard  of  a  servi- 
tude which  had  an  obh'gation  to  repair.] 

That  is  so  with  this  particular  kina  of 
easement,  an  easement  bearing  the  weight 
— GcUe  on  JEcuemerU,  4th  ed.  p.  20.  In 
the  old  books  it  is  laid  down  that  this 
easement  carries  an  obligation  to  repair. 
It  is  an  obligation  pectdiar  to  this  servi- 
tude— Sanders'  Justinian^  p.  120,  Cujadus, 
vol.  vii.  p.  406. 

The  King  v.  LlandiUo  (1)  and  Angus  v. 
Dalian  (2)  also  were  cited. 

OuUy,  Q.C.f  for  the  defendant. — It  was 

only  in  the  case  of  houses  that  such  a 

servitude  even  in  the  civil  law  ever  existed, 

and  this  the  English  law  disregards — Pom- 

/ret  V.  Bicrq/t  ^). 

[Lopes,  J. — The  way  it  is  put  is  this : 
you  are  constantly  repairing  the  wall,  and 
that  is  some  evidence  of  an  obligation  to 
repair  in  the  original  grant.] 

How  can  any  repairing  my  own  wall  or 
house  give  a  right  to  my  neighbour  to 
compel  me  to  do*  so  f  There  is  nothing 
extraordinary  in  doing  repairs  on  my  own 
wall. 

He  also  cited  OcUe  on  JBcuements,  5th  ed. 
p.  392,  and  Colebeck  v.  The  Oirdler^  Com* 
pany  (4). 

Lopes,  J.  (on  April  1). — ^This  is  an  ac- 
tion brought  by  the  plaintifls  against  the 
defendant,  to  recover  the  money  they  (the 
plaintiff)  have  spent  in  repairing  a  wall 
supporting  their  highway,  which  they  say 
belongs  to  the  defendant,  and  which  he  is 

(1)  2  Burn.  &  E.  232. 

(2)  60  Law  J.  Rep.  Q.B.  689;  Law  Bep.  6 
App.  Cas.  740. 

(3)  1  Wms.  Saund.  55,  p.  321. 

(I)  46  Law  J.  Bep.  Q.B.  226 ;  Law  Bep.  2 
Q.B.  D.  284. 
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bound  to  repair.  The  wall  appears  to 
have  been  bmlt  by  a  predeceaaor  in  title  of 
the  defendant  and  belongs  to  the  defen- 
dant. The  wall  has  for  a  long  time  sup- 
ported the  highway,  and  whatsoever  may 
have  beeD  the  purpose  for  which  the  wall 
was  originally  bmlt,  the  plaintiff  have 
now  acquired  a  right  to  its  support  for 
their  highway. 

It  is  urged,  however,  that  the  plaintiffii 
have  not  only  acquired  a  servitude  of  sup- 
port as  against  the  servient  tenement  of 
the  defendant,  but  that  the  defendant,  as 
owner  of  the  servient  tenement,  is  bound 
to  repair  it  at  his  own  expense  when  out 
of  repair  and  insufficient  to  support  and 
maintain  the  highway.  As  a  general 
rule  easements  impose  no  personal  obliga- 
tion upon  the  owner  of  the  servient  tene- 
ment to  do  anything,  the  burden  of  repair 
falls*  upon  the  owner  of  the  dominant 
tenement.  There  is  abundance  of  authority 
for  this,  and  it  is  in  accordance  with  the 
principle  of  the  civil  law  which  imposed 
the  burthen  of  repair  in  cases  of  easements 
upon  the  owner  of  the  dominant,  and  not 
upon  the  owner  of  the  servient  tenement. 

A  question  has  arisen  whether  in  cer- 
tain cases  the  owner  of  the  servient  tene- 
ment is  not  bound  to  make  the  necessary 
reparations — ejg.  in  the  cases  of  servitudes 
onerig  ferendi. 

This  question  has  always  arisen  in  the 
case  of  town  property,  and  has  never  arisen 
in  a  case  like  the  present.  I  do  not  think, 
therefore,  these  cases  have  any  application 
to  the  present  case.  But  it  appears,  even 
in  the  case  of  such  easements  in  town  pro- 
perty, that  the  additional  obligation  to 
repair  could  only  be  imposed  by  an  ex- 
press stdpulatioD  to  that  effect  in  the 
instrument  creating  the  easement^  or  at 
aU  events  there  must  have  been  a  pre- 
scriptive right  to  the  repair  as  well  as  to 
the  support. 

It  is  urged  by  the  plaintifiEs  that  the  wall 
has  been  on  several  occasions  repaired  by 
the  defendant  and  his  predecessors  in  title, 
and  that  I  ought  to  infer  from  that  a 
covenant  or  obligation  to  repair.  It  would 
require  strong  evidence  to  justify  such  an 
inference  in  support  of  an  exceptional  ab- 
normal easement  such  as  that  claimed.  I 
cannot  draw  it.  I  think  any  repairs  done 
by  the  defendant  or  his  predecessors  in  title 
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were  done  for  their  own  convenience,  and 
not  in  consequence  of  any  obligation.  I 
therefore  give 

Judgment  for  defemdarU. 


Solidtois— Andrew,  Wood  k  Glasier,  agents 
for  James  Smith,  Stockport,  for  plaintiffs  ; 
Hughes  k  Son,  agents  for  G.  Lingard  Yaaghan, 
Stockport,  for  defendant. 


1882.    1 
Feb.  6.  /  ^-^  '^'  ^^™- 

Pleading — Lihel — General  Denial  thai 
"  Defendemt /alaely  cmd  maXiciouely  puh^ 
Uahed  of  and  concerning  the  Plaintiff"-^ 
Order  XIX.  rules  17,  18  and  19. 

In  an  action  for  libel  the  de/endarU 
may  not  deny  generally  in  hie  statement  of 
defence  that  the  "  defendant  wrote  or  /m6- 
lished  the  saane  falsely  or  maUcioush/f  as 
alleged"  but  must  set  out  the  facts  upon 
which  he  relies,  either  to  shew  justification 
or  privilege. 

This  was  an  action  for  libel  of  the  plain- 
tiff in  his  profession  and  calling  by  the 
defendant;  and  in  paragraph  3  of  the 
statement  of  claim  it  was  idleged  that ''  the 
defendant  falsely  and  maliciously  wrote 
and  published  of  and  concerning  the  plain- 
tiff, and  of  and  concemiog  him  in  his  said 
art  and  profession,  the  words  following —  " 
It  then  set  out  a  long  paragraph  in  a 
weekly  periodical.  In  paragraph  i  it  was 
alleged  that  "the  defendant  falsely  and 
maliciously  wrote  and  published  of  and 
concerning  the  plaintiff,  and  of  and  con- 
cerning him  in  his  said  profession  and  art, 
the  words  following,''  and  a  letter  contain- 
ing the  before-mentioned  paragraph  as  an 
inclosure  and  referring  thereto,  was  set  out. 
The  defendant,  in  paragraph  2  of  hisdefence, 
pleaded  a  deniai  "  that  he  wrote  or  pub- 
lished the  said  words  set  out  in  para- 
graph 3  of  the  statement  of  daim,  or  that 
he  wrote  or  published  the  same  falsely  or 
maliciously,  as  alleged."  And  in  paragraph 
3  an  admission  that  he  sent  the  letter  set 
out  in  paragraph  4  of  the  statement  of 
daimj  and  eontaining  the  paragnph  thflEvin 
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referred  to;  but  a  denial  **  that  he  wrote  or 
published  the  same  falsely  or  maliciouslj, 
as  alleged/' 

The  plaintiff  obtained  an  order  of 
Kay,  J.,  reversing  the  order  of  Master 
Butler,  and  striking  out  so  much  of  para- 
graphs 2  and  3  of  the  statement  of  defence 
respectively  as  consisted  of  the  words, 
'' denies  that  he  wrote  or  published  the 
same  falsely  or  maliciously,  as  alleged." 

The  plaintiff  appealed. 

E,  E,  Webster,  Q,C.  {L,  Coward  with 
him),  for  the  defendant. — If  his  plea  ran, 
''  the  defendant  denies  that  he  wrote  and 
published  the  libel  falsely,''  the  plaintiff 
would  only  be  entitled  to  particulars. 
The  defendant  is  entitled  to  traverse  the 
allegation  of  malice. 

SirH.  Giffa/rd,  Q.C.  (with  him  Pollard). 
— This  is  an  attempt  to  shift  the  onus 
probamdif  and  by  traversing  the  falsehood 
and  malice,  put  the  plaintiff  to  the  proof 
of  the  same;  but,  in  reality,  the  onus  of 
proving  truth  or  rebutting  the  inference 
of  malice  lies  on  the  defendant. 

[Field,  J. — Under  the  word  "mali- 
cious" a  defendant  might  set  up  many 
things  at  the  trial  not  before  known  to  the 
plaintiff.] 

He  might  set  up  a  series  of  circum- 
stances to  shew  privilege,  as  to  which  the 
plaintiff,  having  had  no  notice,  can  produce 
no  evidence  in  contradiction. 

Webster,  in  reply. — ^Even  if  the  word 
"malidously"  be  unnecessary,  since  libel 
implies  malice,  it  is  therefore  immaterial, 
and  the  traverse  can  do  no  harm. 

[Field,  J. — The  question  seems  to  be 
whether  the  words  "falsely  and  mali- 
ciously "  are  a  material  part  of  the  claim.] 

The  test  of  that  is,  would  the  plaintiff 
strike  them  out  of  his  statement  of  claim  t 
If  not,  they  are  material,  and  the  defen- 
dant is  bound  to  traverse  the  allegation, 
or  else  it  will  be  taken  to  be  admitted. 

Field,  J. — I  feel  unable  to  interfere 
with  the  discretion  exercised  by  my  brother 
Kay.  Were  we  to  restore  the  part  of 
the  defence  struck  out  by  his  order, 
the  plaintiff  would  have  great  difficulty 
in  finding  out  what  defence  the  defendant 
really  intended  to  set  up  at  the  trial. 
The  object  of  the  Judicature  Act  is,  tiiat 


parties  by  their  pleadings  should  give 
notice  to  the  other  side  of  the  facts  on 
which  they  intend  to  rely  when  the  case 
comes  on  for  trial  before  a  jury.  In  this 
case  the  plaintiff  complains  of  two  libels, 
and  in  his  statement  of  claim  sets  out 
the  exact  words,  written  and  published,  as 
he  alleges,  by  the  defendant.  In  aUeging 
the  publication  of  those  libels  by  the  de- 
fendant, and  the  meaning  of  the  same  by 
innuendo,  the  plaintiff  certainly  uses  the 
words  "  falsely  and  maliciously."  Now 
Order  XIX.  rule  17  (1)  means,  without 
doubt,  that  every  material  "  allegation  of 
fact ....  if  not  denied  specifically  or  by 
necessary  implication,  or  stated  to  be  not 
admitted  ....  shall  be  taken  to  be  ad- 
mitted." The  question  in  this  case  is 
whether  the  allegation  that  the  defendant 
wrote  and  published  the  alleged  libels 
"  falsely  and  maliciously, "  is  a  material 
allegation  which  the  defendant  must  deny, 
or  which  in  default  of  such  denial  will  be 
taken  to  be  admitted. 

First,  as  regards  the  word  "  maliciously." 
If  the  words  set  out  in  a  statement  of 
claim  in  an  action  for  libel  do  not  import 
malice,  the  pleading  is  demurrable;  but 
if  the  words  import  injurious  matter, 
malice  is  implied,  and  therefore  the  word 
"  malicious  "  is  immaterial.  The  d^endant 
in  his  plea,  if  unamended,  says,  I  did  not 
do  it  "  maliciously."  But  there  is  a  way 
to  traverse  the  allegation  that  it  was  done 
maliciously,  namely,  by  setting  out  ^e 
circumstances  that  may  rebut  the  impli- 
cation of  malice.  The  only  object  of 
alleging  that  the  defendant  published  ma- 

(1)  Order  XIX.  role  17 :  **  Every  allegation 
of  fact  in  any  pleading  in  an  action,  not  h^g  a 
petition  or  summons,  if  not  denied  specifically, 
or  by  necessary  implication,  or  stated  to  be  not 
admitted  in  the  pleading  of  the  opposite  fact, 
shall  be  taken  to  be  admitted,  except  as  against 
an  infant,  lunatic  or  person  of  unsound  mind, 
not  80  found  by  inquisition." 

Rule  18 :  *'  Each  party  in  any  pleading,  not 
being  a  petition  or  summons,  must  allege  all 
such  facts  not  appearing  in  the  previous  plead- 
ings as  he  means  to  rely  on,  and  must  raise  all 
such  grounds  of  defence  or  reply,  as  the  case 
may  he,  as  if  not  raised  on  the  pleadings  would 
be  likely  to  take  the  opposite  party  by  surprise, 
or  would  raise  new  issues  of  fact  not  arising  out 
of  the  pleadings — for  instance  fraud,  or  that 
any  claim  has  been  barred  by  the  Statute  of 
Limitations  or  has  been  released. 
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Hcioiisly,  is  that  if  the  defendant  at  the 
trial  wants  to  set  up  privilege  or  truth,  he 
should  he  precluded  from  doing  so  if  he 
has  not  pleaded  it.  I  am,  therefore,  quite 
satisfied  that  the  allegation  as  to  the  publi- 
cation being  malicious  is  not  material. 
As  to  the  allegation  that  it  was  published 
"  falsely,"  a  libel  prima  fade  imports  a 
wrong,  which  it  could  not  do  if  the 
alleged  libellous  matter  were  true,  and 
therefore  the  otitis  of  proving  the  truth 
thereof  is  cast  on  the  defendaiit.  There 
is  therefore  no  good  done  by  a  traverse 
of  the  allegation  that  the  defendant  pub- 
lished "  £Edsely  " ;  but  it  is,  on  the  other 
hand,  mischievous,  as  under  it  a  defendant 
might  set  up  a  defence  of  truth  as  a  jus* 
tification,  and  Order  XIX.  rule  18  (1) 
shews  that  a  plaintiff  is  entitled  to  know 
if  such  a  defence  is  contemplated.  I  think 
the  order  of  Mr.  Justice  Kay  should  stand, 
and  that  the  defendant  should  have  leave 
to  amend  by  pleading  affirmative  matter. 

HuPDLESTON,  B. — I  am  of  the  same 
opinion,  but  should  not  have  come  to  the 
conclusion  at  which  I  have  arrived  if, 
thereby,  any  harm  were  involved  to  the 
defendant.  The  allegation  is  that  the 
defendant  published  **  falsely  and  ma- 
liciously." The  defendant  in  his  state- 
ment of  defence  traverses  the  fedsehood  of 
the  statement  aUeged  to  have  been  made 
by  him,  and  thereby  takes  the  anus  of 
justifying,  but  this  he  would  have  without 
such  traverse.  As  regards  the  traverse  of 
the  malice,  if  the  words  be  libellous, 
malice  is  inferred,  and  can  only  be  re- 
butted by  shewing  privilege  or  justifica- 
tion. For  these  d^ences  the  plaintiff 
should  be  prepared  at 'the  trial  by  having 
had  notice  by  the  defendant's  plea  that  he 
intends  to  set  them  up,  but  a  mere  denial 
of  the  fUsity  and  malice  does  not  give 
such  notice  to  the  plaintiff. 

Appeal  ditmiaaed  with  coats. 


SoUdtoTB — C.  O.  Hamphreys  &  Sons,  for  plain* 
tiS ;  Lewis  k,  Lewis,  for  defendant. 
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Evidence — Deposition  under  a  Commis- 
sion— Irregularity  in  Taking — Foreigner 
— Objection  to  Oath — Affirmation  by  person 
not  qualified  to  affirm — Time  for  taking 
Objection. 

A  com/mission  axis  issued  abroad  for  the 
purpose  of  taking  the  evidence  of  a  untneaa 
touching  certain  maUers  relating  to  an 
action  brought  by  the  plainliffa  againat  the 
defendant.  The  witness  objected  to  be 
sworn  and  was  allowed  by  the  commia- 
aioner  to  affirm.  Hia  evidence  waa  then 
taken.  The  depoaition  waa  reguleur  upoh 
the  face  of  it,  and  waa  returned  by  the 
oommiaaioner  in  the  follotving  terma: 
"  Affirm^  before  me,  the  witneaa  objecting 
to  an  oath.**  The  plaintiffs  were  repre- 
aented  at  the  commiaaion^  but  took  no 
objection  at  the  time  to  the  evidence  being 
given  upon  affirmation  ;  aubaequentlyy  how- 
ever,  they  applied  at  charr^bera  to  have  the 
depoaition  taken  off  the  file  on  qfidavit 
ahewim/g  that  the  witneaa  waa  not  a  peraon 
who  was  entitled  to  affirm: — Held,  that 
the  objection  ahould  have  been  taken  at  the 
time,  cmd  ought  not  now  to  be  entertained^ 
there  being  nothing  on  ihcfojcc  of  the  depo* 
aition  itaelf  to  ahew  that  it  waa  not  pro^ 
perly  taken. . 

This  was  a  motion  on  behalf  of  the 
plaintiffs  to  rescind  an  order  of  Denman,  J., 
at  chambers,  who  refused  to  take  off  the 
file  a  deposition  of  a  foreigner,  taken  abroad 
under  a  commission,  in  an  action  brought 
by  the  plaintiffs,  as  charterers  of  a  ship, 
against  the  defendant,  as  the  owner,  for 
not  taking  on  board  a  cargo. 

The  facts  were  shortly  as  follows  :  A 
commission  had  been  issued  to  Russia  for 
the  purpose  of  taking  the  evidence  of  Cap- 
tain Marstow,  who  was  in  the  Russian 
navy.  The  witness,  when  before  the  com* 
missioner,  objected  to  be  sworn,  and  his 
evidence  was  taken  upon  affirmation,  the 
commissioner  returning  it  in  the  following 
terms  :  '*  Affirmed  before  me,  the  witness 
objecting  to  an  oath."  There  were  con- 
flicting  affidavits  as  to  the  grounds  on 
which  the  refusal  to  take  the  oath  was 
based,  from  which  it  appeared  that  the 
witness  had  not  objected  to  be  sworn  on 
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religious  groundB.  Aooording  to  one 
statement  the  reason  given  by  tibe  witness 
was  that  he  was  not  certain  of  the  facts  to 
which  he  was  asked  to  depose ;  according 
to  another  statement  the  reason  was  that  it 
was  contrary  to  the  regulations  of  the 
Russian  naval  service  that  an  officer  should 
be  swoni  as  a  witness.  It  was  admitted 
that  no  objection  had  been  taken  at  the 
time  to  the  evidence  being  given,  although 
the  plaintiff  was  represented  by  a  mer- 
chant who  had  raised  a  number  of  other 
objections. 

English  Harrxaon^  for  the  plaintiffs. — 
This    evidence  ought  not  to  have   been 
taken  at  all.    The  witness  gave  no  valid 
reason  for    objecting  to  take  the  oath, 
and  there    is  no  statute  which  enables 
him  to  affirm.     The  20th  section  of  the 
Common  Law  Procedure  Act,  1854,  which 
enables  witnesses  required,  or  desired  to 
make  a  deposition,  to  make  a  "solemn 
affirmation  or  declaration,"  only  applies 
to  cases  where  the    witness  ''  shall    re- 
fuse or  be  unwilling  from  alleged  con- 
scientious   motives  to   be    sworn,"    and, 
in  order  to  enable  him  to  do  so,  he  is 
"  solemnly,    sincerely,  and    truly   bound 
to  affirm    and    declare  that  the  taking 
of  any  oath  is,  according  to  his  religious 
belief,    unlawful."      Moreover,  the  com- 
missioner  must  first  have  satisfied  him- 
self "  of  the  sincerity  of  such  objection." 
Again,  the  Evidence  Further  Amendment 
Act,  1869  (32  h  33  Vict.  c.  68),  as  ex- 
plained by  33  k  34  Yict.  c.  49,  has  no 
application  to  a  case  like  the  present — first, 
because  section  4  of  the  former  Act  only 
enables  a  "  promise  and  declaration  "  to  be 
made  in  certain  cases,  whereas  this  witness's 
evidence  purports  to  have  been  taken  upon 
^  affirmation  " ;  and,  secondly,  because  such 
a  "declaration"  could  only  be  made  "if 
the  presiding  Judge  is  satisfied  that  the 
taking  of  an  oath  would  have  no  binding 
effect  on  his  conscience,"  whereas  the  con- 
trary was  the  fact  here.    It  is  immaterial 
whether  the  witness's  objection  to  take  the 
oath  was  dne  to  a  non-recollection  of  the  fiicte 
as  to  which  he  was  about  to  be  examined, 
or  to  the  fieust  that  the  taking  of  an  oath 
was  contrary  to  the  regulations ;  in  neither 
case  could  an  affirmation  or  dedaration  be 
substituted.     OriU  v.  The  General  Iran 


Screw  CoJUer  Company  (1)  is  an  authority 
to  shew  that  an  objection  of  this  kind  is 
properly  taken  at  chambers. 

The  SolicUor-General  {Sir  F.  Hereehdl) 
and  Douglas  Walker,  for  the  defendant. — 
The  commissioner  had  the  power  under  1 
Will.  4.  c.  22.  s.  7,  to  take  his  deposition 
upon  affirmation,  and  the  deposition  is 
regular  on  the  &ce  of  it;  tiie  maxim 
Omnia  praseumuntur  rite  esse  acta  there- 
fore applies,  particularly  where  the  objectkm 
does  not  appear  on  the  &oe  of  the  depo- 
sition. It  would,  under  such  circumstanoeBy 
be  a  dangerous  precedent  for  the  Ooiiit  to 
enquire  into  and  decide  upon  conflicting 
affidavits  the  question  whether  this  de- 
position was  properly  taken.  Mareover, 
Birch  V.  Somerville  (2)  is  an  authority  to 
shew  that  it  is  now  too  late  to  raise  such 
a  point. 

EngUtih  Harrison,  in  reply. — BirMs 
Case  is  distinguishable ;  there  the  objediaa 
was  not  taken  until  after  verdict,  and  the 
Court  having  ascertained  that  the  losing 
party  had  ^m  the  first  been  aware  <^ 
their  regularity  refused  to  giant  a  new 
trial. 

Grove,  J. — I  am  of  opLuion  thai  this 
appeal  should  be  disnussed.  From  the 
first  I  formed  a  strong  opinion  that  this 
Court  would  require  a  very  peculiar  case 
indeed  to  be  made  out  before  it  would  con- 
sent, upon  some  extraneous  matter  appear- 
ing on  affidavits,  to  set  aside  a  deposition 
which  was  perfectly  regular  upon  the  fiMse 
of  it.  I  do  not  mean  to  say  that  sudi  a 
course  could  not  be  adopted  in  any  case, 
such  as  where,  for  instance,  it  was  made 
to  appear  that  there  had  been  some  grosB 
corruption  or  that  a  bribe  had  been  given 
to  the  commissioner ;  for  it  may  well  be 
that  the  Court  would  set  aside  evidence  so 
taken  if  satisfied  that  the  charges  were 
substantiated.  But  an  objection  such  as 
this  ought  to  be  taken  at  the  time,  and  not 
afterwards,  when  the  objecting  party  has 
discovered  that  the  evidence  is  unfavour- 
able to  himself.  If  objections  of  this  kind 
could  be  raised  afterwards  it  would  go 
a  long  way  towards  destroying  the  value 
of  evidence  taken  upon  commissiony  and 

(1)  36  Law  J.  Bep.  C.P.  S21;  Law  Bep.  1 
G  P  600 

(2)  2  It.  Law  Bep.  N.S.  243. 
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we  should  perpetually  be  having  a  budget 
of  applications  with  affidavits  oontainuig 
some  objection  to  such  evidence.  I  think 
the  general  rule  is  that  any  objec- 
tion of  this  sort  should  be  taken  at  the 
time,  which  admittedly  was  not  done  here. 
The  case  cited  by  the  Solidtor-Qeneral 
shews  that  the  Oourt  will  not  be  willing 
to  assist  unless  this  be  done.  It  is  not 
at  all  improbable  but  that,  if  it  had  been 
objected  before  the  commissioner  that 
the  witness  had  stated  no  grounds  entitling 
him  to  give  his  evidence  upon  affinnation, 
the  matter  might  have  been  remedied,  and 
the  oonaent  of  the  proper  authorities  given 
to  the  taking  of  the  oath.  If  we  were  to 
allow  this  evidence  to  be  taken  off  the  file, 
a  party  might  purposely  not  object  at  the 
time,  with  the  object  of  using  the  de- 
position if  favourable,  and  only  ol:gecting 
to  it  afterwards  if  it  should  prove  un- 
fiivourabla  It  would  be  introducing  a 
very  dangerous  precedent  were  we  to  ac- 
cede to  this  application  when  the  proceed- 
ings are  peifectly  regular  in  form,  and 
there  is  nothing  on  the  &ce  of  the  de- 
position to  lead  us  to  the  conclusion  that 
the  witness  was  improperly  allowed  to 
affirm. 

LoFKB,  J.— >I  agrees  There  is  no  sug- 
gestion of  any  di^onesty  on  the  part  of 
the  witness,  and  the  real  ground  for  wish- 
ing to  get  rid  of  the  deposition  is  that  it 
was  unfiavourable  to  the  plaintiffs.  The 
proceedings  are  regular  in  point  of  form, 
«nd  no  objection  was  taken  to  the  witness 
giving  his  evidence  upon  affinnation, 
thou^  an  advocate  was  present  on  behalf 
of  the  plaintiffB  and  took  a  number  of 
other  objections  to  portions  of  the  evidence. 
It  is  much  too  late  now,  in  my  judgment, 
for  the  plaintiffs  to  seek  to  get  rid  of  this 
deposition;  and  if  an  objection  of  this 
kind  were  upheld  under  such  circum- 
fltanceSy  then  great  injustice  would  result. 
I  think,  therefore,  that  this  appeal  should 
bediamissed  with  costs. 

Appeal  diamiued. 


Solicitors — Lindsay,  Mason   k.  Greenfield,  for 
plaintiffs ;  Lyne  &  Holman,  for  defendant. 
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TUCK  AND  OTHERS  1^.  CANTOK. 


Copyright — Reproduction  of  Picture  in 
Chromo — Licence  to  Reproduce  ImitcUion 
of  Picture  —  Assignee  of  Copyright  — 
25  d:  26  Vict.  c.  6S^Registration  of 
Licence. 

The  assignees f  duly  registered^  of  the 
copyright  in  a  picture  sold  to  the  plaAmliff 
the  sole  right  to  reproduce  it  in  chromo  for 
two  years.  This  agreement  of  sale  uxu 
not  registered.  While  it  teas  in  force 
the  defendcmt  published  the  same  subject 
by  chromo4ithography,  independently,  not 
directly  copying  plaintiff's  chrom^ylitho- 
graph.  The  plaintiffs  chromo-lithograph 
plcUe  was  not  engraved  vrith  the  name  of 
the  proprietor  or  date  of  publication,  as 
required  by  the  Act  15  (£r  16  Vict.  c.  12. 

It  was  objected  that  plaintiff  could  not 
recover  damages  from  the  defendant  for 
piracy  of  his  copyright,  because,  first,  tlie 
plaintiff's  chromo  was  not  duly  engraved; 
amd  secondly,  there  was  no  registration  of 
the  assignment  to  the  plaintiff  within 
25  d:  26  Vict.  c.  68. 

But,  held  by  Mathew,  J.,  on  the  first 
point,  that  the  copyright  in  the  original 
picture  had  been  violated  by  the  production 
of  the  defendant's  chromo-lithograph,  which 
uxis  not  simply  an  imitation  of  the  plain- 
tiffs chromo-lithograph  ;  and,  on  the  second 
point,  that  the  plaintiff  was  not  an  assignee 
of  the  copyright  within  the  meaning  of  the 
Act,  but  a  licensee  to  reproduce  an  imito 
tion  of  the  picture,  as  to  whose  licence  no 
registration  is  required. 

This  was  an  action  in  which  the  plaintiff 
Tuck  sought  to  recover  damages,  and  the 
plaintiffs  Qow  and  Butterfield  damages 
and  penalties,  from  the  defendant  for 
piracy  of  plaintiffs'  copyright  in  a  picture 
called  *'  Bemembered."  An  injunction  was 
also  claimed. 

At  the  trial  before  Mathew,  J.,  and  a 
special  jury,  at  the  Guildhall,  it  was  proved 
that  the  painter  of  the  picture  assigned  the 
copyright  of  it  and  of  another,  called  *^  For- 
gotten," to  Brooks,  who  assigned  it  to  the 
plaintiffs  Gow  and  Butterfield,  and  both 
these  assignments  were  duly  registered. 


364 


aUEEN'S  BENCH  DIVISION. 


[N.S. 


Ihick  ▼.  Cdnion, 


By  an  agreement  dated  the  30th  of  July, 
1879,  Gow  and  Butterfield,  the  then 
owners  of  the  copyright,  accepted  an  order 
of  the  plaintiflf  Tuck  for  3,000  pairs 
chromes,  subjects,  "  Forgotten  "  and  "  Re- 
membered," for  500Z.  The  agreement  then 
proceeded :  '^  The  sole  right  to  reproduce 
these  subjects  in  chromos  or  in  any  other 
form  of  colour  printing  to  be  vested  in 
you  for  the  term  of  two  years,  from  date 
of  first  delivery ;  while  in  case  of  an  order 
for  reprinting  2,000  pairs,  at  the  price  of 
3«.  per  pair,  this  right  to  be  vested  in  you 
absolutely."  There  was  no  registration  of 
the  licence  to  the  plaintiff  Tuck. 

A  sketch  of  the  original  picture,  '*  Ee- 
membered,"  was  published  in  the  Graphic 
newspaper,  and  c^ed  **  The  Force  of  Old 
Associations,"  and  the  artist  sold  the 
drawing  he  made  from  it  to  defendant, 
•without  notice  that  it  was  not  original. 
Defendant  had  this  printed  in  colours  to 
iUustratd  some  almanacs  which  he  pub- 
lished, but  soon  discontinued  the  publica- 
tion, as  it  did  not  pay,  and  destroyed  the 
stones. 

The  jury  found  that  Tuck  had  sustained 
by  the  infringement  of  the  copyright 
damages  to  the  amount  of  15/.,  beyond  the 
10/.  which  had  been  paid  into  Court  in 
the  alternative,  but  that  Qow  and  Butter- 
field  had  sustained  no  damage. 

The  defendant  submitted  that,  notwith- 
standing the  verdict,  plaintiff  were  not 
entitled  to  recover,  and  this  question  was 
reserved  for  further  consideration  till  the 
11th  of  January,  when 

T.  R.  Kemp,  Q.C.,  and  M.  A.  McCaU, 
argued  for  the  defendant. — ^Tuck  being  an 
assignee  of  the  copyright  has  no  title  under 
8  Geo.  2.  c.  13,  7  Geo.  3.  c.  38,  17  Geo.  3. 
c.  57,  and  15  Yiet.  c.  12.  s.  14.  The  plate 
is  not  truly  engraved  with  the  name  cf  the 
proprietor  and  the  date  of  the  publication, 
and  each  print  does  not  bear  the  engraved 
name  and  date.  Tuck  is  not  the  pro- 
prietor— Brooks  V.  Cocka  (1),  Rock  v. 
Laaofrus  (2)  and  Lucas  v.  Cook  (3). 
Again,  Tuck  cannot  recover  under  25  &  26 


(1)  8  AcL  «c  E.  138. 

(2)  42  Law  J.  Bep.  Chanc.  105 ;  Law  Bep. 
16  Eq.  104. 

(8)  Law  Bep.  18  Ch.  D.  876. 


Yict.  c.  68.  s.  4.  He  is  either  a  proprietor 
or  assignee,  and  he  is  not  registered.  The 
rights  under  the  statute  are  vested  in  the 
"  proprietors,"  who  are  not  entitled  to  sue 
till  after  registration — sections  3,  4,  5,  8 
and  11.  If  the  plaintiff  Tuck  has  not 
complied  with  the  statutory  conditions  he 
cannot  succeed  in  this  action — Reade  v. 
Conqtbest  (4),  Gaubold  v.  WaUaoe  (5), 
Duperz  v.  Dicks  (6)  and  Strdhan  v.  GraKam 
(7).  A  Uoensee  is  the  same  as  an  as- 
signee. 

J.  C.  F.  S.  Day  and  H.  F.  Dickens,  for 
the  plaintiffs. — The  distinction  is  that 
Tuck  is  merely  a  licensee  from  the  regis- 
tered proprietor,  and  so  not  affected  by 
defendant's  arguments  upon  the  Acts, 
which  refer  to  proprietors  and  assignees. 
He  is  entitled  to  maintain  the  action  as 
licensee — Sweet  v.  Cater  (8),  Wood  v. 
Boosey  (9),  Read  v.  BenUey  (10)  and 
Bogue  v.  HoulsUm  (11). 

Tuck  has  an  equitable  interest  in  the 
copyright  of  the  picture,  and  if  this  is 
injured  by  piracy  he  can  maintain  an 
action  for  damages. 

Mathew,  J. — ^I  think  that  the  plaintiff 
Tuck  is  entitled  to  judgment.  With  re- 
ference to  the  first  point  made  by  Mr. 
Kemp,  that  the  plaintiff  is  suing  here  for  an 
imitation  of  a  chromo-lithograph,  and  the 
chromo-lithograph  does  not  contain  upon 
it  the  statement  of  the  date  of  the  pub- 
lication as  required  by  the  Act  of  Parlia- 
ment, I  think  it  is  a  sufficient  answer  that 
the  plaintiff's  cause  of  action  here  appears 
to  me  to  be  that  the  copyright  in  the 
original  picture  has  been  violated  by  the 
production  of  the  chromo-lithograph,  which 
was  produced  by  Canton. 

Unquestionably,  under  the  agreement 
between  Gow  and  Butterfield  and  Toek, 
Tuck  acquired  the  right  to  imitate  the 
picture  by  the  production  of  the  chromo- 
lithograph mentioned  in  the  document  of 

(4)  9  Com.  B.  Bep.  K.S.  756 ;  30  Law  J.  Bep. 
C.P.  209. 
(6)  26  W.B.  604. 

(6)  W.N.,  1879,  p.  146. 

(7)  16  W.B.  487. 

(8)  11  Sim.  672. 

(9)  35  Law  J.  Bep.  Q.B.  103 ;  Law  Bep.  2 
Q.B.  840. 

(10)  27  Law  J.  Bep.  Chanc.  264. 

(11)  21  Law  J.  Bep.  Chano.  470. 
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the  dOth  of  July,  1879,  and  Tuck  now 
oompkins  that  liiat  right,  which  he  ac- 
quired under  the  agreement,  of  imitating 
tiie  picture  was  infringed  by  the  produc- 
tion by  the  defendant  ^  another  imitation 
in  chromo-lithography  of  the  same  picture. 
That  being  so,  Tuck,  as  it  seems  to  me, 
escapes  from  the  difficulty  in  which  he 
would  have  been  placed  if  his  cause  of 
action  had  been  that  Canton  has  produced 
simply  an  imitation  of  the  chromo-litho- 
graph,  which  he  was  entitled  to  publish 
under  his  agreement  with  Gow  and  Butter- 
field.     That  is  the  first  point. 

Then  the  second  point  is  that  Tuck  is 
suing  here  as  the  assignee  of  a  copyright 
witlun  the  meamng  of  25  &  26  Yict 
c.  68;  that,  being  such  assignee,  and  it 
being  admitted  there  is  no  registration  of 
the  assignment  to  him,  he  is  not  entitled 
to  the  benefit  of  the  Act,  and  cannot 
maintain  his  action.  The  answer  to  that 
seems  to  me  to  be  that  Tuck  is  not  an 
assignee  of  the  copyright  within  the  mean- 
ing of  the  Act  of  Parliament,  but  that  he 
is  a  licensee  to  reproduce,  in  ihe  form  of 
chromo-lithpgraphy,  an  imitation  of  the 
picture,  and  is  in  a  different  position  fnSm 
the  assignee  of  the  whole  copyright  under 
the  Act  of  Parliament. 

The  Act  of  Parliament  is  one  that  is 
not  very  easy  to  construe.  It  is  a  difficult 
and  troublesome  Act  of  Parliament,  and  it 
has  perplexed  other  Judges  besides  myself; 
but,  looking  at  its  provisions  carefully,  I 
do  not  find  any  prohibition  of  a  licensee  to 
reproduce,  in  tiie  terms  in  which  this 
document  of  the  2Qth  of  July  was  pre- 
pared, unless  it  should  be  registered,  and 
that  document  is  most  certainly  not  an 
assignment  of  the  entire  copyright,  but 
only  a  licence  to  imitate.  Upon  that 
ground  I  should  be  prepared  to  pronounce 
my  judgment  in  fitvour  of  Tuck. 

I  do  not  think  it  necessary  to  deal  with 
the  other  questions  that  have  been  sug- 
gested, whether  or  not  there  is  a  necessity 
for  registering  any  assignment,  affluming 
that  there  was  a  registration  of  the  original 
copyright.  That  is  a  difficult  question, 
and  one  that  I  should  take  further  time 
to  consider,  if  I  thought  it  necessary  to 
decide  it  for  the  purposes  of  this  case. 
But,  for  the  grounds  I  have  mentioned,  I 
think  the  judgment  should  be  for  Tuck 


for  161,  over  and  above  the  amount  paid 
into  Court,  and  judgment  must  be  against 
the  other  two  plaintifib,  Qow  and  Butter- 
field. 

Judgment  for   Tuck  for    161,   and 

costs. 
Judgment  for  defendcmt  against  Oow 

and  ButterfUld  with  costs. 


Solicitors — H.  BeDtwitch,  for  plaintifb;  Kil- 
vington  &  Stock,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.]      ^ 

1882.      ^ 
March  11.  >  brown  v.  north.* 

April  3.  J 

Pra4stioe — Married  Woman  suing  unth- 
out  Husbamd — Special  Leave — Security  for 
Costs  —  Separate  Property — Order  XVI, 
rule  8. 

A  married  woman  who  has  obtained 
leave  to  sue  without  her  husband  under 
Order  XVL  rule  8,  cmd  has  separate  pro- 
perty awjtiUMe  for  costs  in  the  event  of 
judgment  being  obtained  against  her^  will 
not  be  required  to  give  security  for  costs. 

Appeal  from  an  order  of  the  Divisional 
Court  that  all  proceedings  in  the  action 
should  be  stayed  until  security  for  costs 
had  been  given  by  the  plaintiff  to  the 
satisfaction  of  a  Master. 

The  action  was  to  recover  damages 
against  the  defendant,  a  solicitor,  for  al- 
leged negligence. 

The  plaintiff,  who  was  a  married  woman 
living  apart  from  her  husband,  had  ob- 
tained a  special  order  to  sue  without  her 
husband,  and  without  giving  security  for 
costs. 

It  appeared  from  the  affidavits  that  the 
plaintiff  had  about  1,500/.  settled  to  her 
separate  use  without  power  of  anticipation, 
and  that  she  had  certain  furniture  and 
apparel  of  the  value  of  upwards  of  500/., 
and  also  jewellery  worth  upwards  of  2,000/. 
which  were  in  her  possession  and  for  her 
own  separate  use. 

The  Master,  and  Williams,  J.,  at  cham- 
bers dismissed  an  application  by  the  de- 

*  QfTom  Brett,  L. J. ;  and  Holker,  L.  J. 
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fendant  that  the  plaintiff  should  give 
security  for  costs. 

The  Divisional  Court  (Field,  J.,  and 
Cave,  J.),  on  appeal,  made  the  order. 

The  plaintiff  appealed. 

Herbert  Reed,  for  the  plaintiff.— The 
plaintiff  has  ample  means  of  her  own, 
which  can  be  attached  in  the  event  of 
judgment  being  obtained  against  her ;  and 
therefore  she  ought  not  to  be  required  to 
give  security  for  costs  under  Order  XVI, 
rule  8  (Vf—Nad  v.  Noel  (2)  and  Martano 
V.  Mcmn  (3). 

Alfred  WiUa  and  J.  V,  Fitzgerald, 
for  the  defendant.— The  alleged  2,000^. 
worth  of  jewellery  is  sure  not  to  be  forth- 
coming if  judgment  is  obtained  against  the 
plaintiff.  Prima  fade  a  married  woman 
is  not  entitled  to  sue  without  the  consent 
of  her  husband,  but  she  may  do  so  by 
leave — Order  XVI.  rule  8.  Jewellery  is 
property  which,  in  law,  belongs  to  the  hus- 
band, and  cannot,  therefore,  be  attached  if 
judgment  goes  against  the  plaintiff.  In 
Noel  V.  Noel  (2)  there  was  a  ^md  available 
for  costs — namely,  an  annuity  of  1,500^ 
settled  on  the  wife  under  a  separation  deed ; 
so  that  there  was  property  which  could 
be  made  the  subject  of  a  charging  order. 
In  Ma/rtano  v.  Mann  (3)  the  pliuntiff  sued, 
by  her  next  friend,  the  surviving  trustee 
and  the  executors  of  a  deceased  trustee  of 
a  settlement  under  which  she  was  a  life- 
tenant.  It  was  admitted  by  the  surviving 
trustee  that  he  had  1,500Z.  of  trust  funds 
in  his  hands,  so  that  there  were  ample 
funds  by  way  of  securityfor  costs.  Where 
the  property  is  not  settled  to  the  separate 
use  of  the  married  woman  there  are  no 
practical  means  of  enforcing  the  judgment. 

C%vr,  adv.  vuU. 

Brett,  L.  J.  (on  April  3). — ^In  this  case 
an  order  was  made  that  the  plaintiff,  who 
was  a  married  woman  living  apart  from 

(1)  Order  XVI.  mle  8 :  •*....  Harried 
women  may  ....  by  the  leave  of  the  Oonrt  or 
a  Judge,  sue  or  defend  vithont  their  husbands 
and  without  a  next  friend,  on  giving  snob  se- 
curity (if  any)  for  costs  as  the  Ooart  or  a  Judge 
may  require." 

(2)  Law  Rep.  18  Ch.  D.  610. 

(3)  49  Law  J.  Bep.  Chanc.  610 ;  Law  Bep. 
14  Gh.  D.  419. 


her  husband,  should  give  seearity  finr  oortB 
under  the  rule  and  order  applicable  to  mar- 
ried women. 

It  was  not  denied  that  the  plaintiff 
might  properly  bring  the  action,  and 
it  appeared  from  the  affidavits  that  she 
had  certain  property  of  her  own  whieh 
was  settled  to  her  separate  use  withoat 
power  of  anticipation,  and  which  ooold 
not  therefore  be  made  liable  for  costs  in- 
curred in  the  action.  It  was  further 
stated  on  the  affidavits  that  tbeire  was  cer> 
tain  other  property — jewellery,  fomitinre, 
&c. — also  settied  to  her  separate  use,  bat 
as  to  which  there  was  no  limitation 
as  regards  the  power  of  anticipatian. 
Those  affidavits  have  not  been  denied, 
and  we  therefore  took  time  to  consult 
with  the  other  members  of  the  Court  m 
order  that  we  might  lay  down  a  geooeral 
rule.  It  strudc  me  that  the  general  role 
might  be  the  same  as  that  in  the  ordinary 
caae  of  giving  security  for  costs,  in  whidi 
it  is  necessary  that  there  should  be  special 
circumstances;  but  this  Court  haa  held 
that,  although  there  is  no  hard  and  fiist 
rule,  it  is  one  which  ought  not  to  be  de- 
parted from.  The  general  rule  is  that 
security  should  be  given  where  the  party 
has  no  property,  but  this  rule  is  subject  to 
any  exception  which  the  Court  may  be  able 
to  see.  If,  then,  a  married  woman  has  no 
visible  means  of  payment,  she  must^  as  a 
general  rule,  give  security  for  costs ;  but 
where  she  has  visible  means,  we  can  see  no 
case  under  these  roles  in  which  she  should 
be  obliged  to  give  security. 

HoLKSB,  L.  J. — I  think  that  there  ought 
to  be  no  inflexible  itde  as  to  giving  security, 
but  that  there  should  be  a  rede  that  a 
party  who  has  no  means  should  be  called 
upon  to  give  security.  Wbere,  however, 
a  party  has  property  which  would  be  avail- 
able for  costs,  it  seems  to  me  that  be  oiight 
not  to  be  required  to  give  security.  The 
decision  of  the  Court  below  must  be 
reversed. 

Appeal  aUawed. 


Solidtora— W.  B.  Harte,  for  plaintiff;  Jaoobe  k 
Vinoent»  agents  for  J.  North,  Leeds,  for  de- 
fendant. 
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[IN  THS  HOUSB  OF  LORDS.] 
1882.      1 

Feb    28        L^UOH  AND  AKOTHEB  V.  HEATH 
Mai^h  28.  J  ^^  ANOTHBB. 

StaUUes  of  LimiiaH(m{3  ^  4  WiU.  4. 
«.  27.  M.  2,  3,  24,  7  TTtff.  L  and  I  Viet,  c. 
28) — Mortgagee  out  of  FoseesHon—  Fore- 
cloture — Bjeetment, 

The  bringing  of  an  action /or /oredomre 
ttopa  the  Statute  of  Limttaticna  from  run- 
ning to  defealthe  mortgagee* 8  right  torecover 
m  an  action  of  ejectment  the  property  com- 
prised in  the  mortgage, 

A  mortgagee  who  obtains  a  decree  for 
foreotoeure  thereby  acquires  a  new  title^ 
namely  f  that  of  absolute  owner  ^  and  his 
right  to  bring  an  action  upon  that  tide  first 
aoerues  at  the  date  of  the  decree. 

This  was  an  appeal  from  &  decsifiion  of 
the  Goart  of  Appeal  which  reversed  one 
of  the  Common  Fleas  Division.  The 
case  is  reported  in  the  Courts  below  60 
Law  J.  Bep.  Q.B.  473 ;  Law  Bep.  6  Q.B. 
D.  345. 

The  action  was  one  of  ejectment  brought 
by  mortgagees  after  foreclosure.  The  de- 
fendants set  up  the  Statute  of  Limita- 
tions. 

The  plaintiff  Heath  and  one  Crealock 
in  the  year  1866  invested  certain  trust 
funds  upon  a  mortgage  of  the  lands  now 
sought  to  be  recovered. 

^Die  mortgagor,  with  the  privity  of  Crea- 
lock, but  not  of  Heath,  sold  the  lands  in 
1859  without  disclosing  the  mortgage.  La 
1870  a  reconveyance  of  the  land  was  made, 
Heath  having  been  induced  to  execute  it 
by  the  representations  of  Crealock  and  the 
mortgagor  that  the  mortgage  debt  would 
be  repaid  out  of  the  purchase-money. 

Crealock  received  the  purchase-money 
and  shortly  after  absconded. 

Heath  then  commenced  the  action  of 
Heath  V.  Crealock  (!)  to  have  the  deed  of 
reconveyance  set  aside  and  for  foreclosure. 
Bacon,  Y.C.,  gave  jud^ent  in  his  favour, 
which  was  affirmed  with  a  variation  by 
the  Court  of  Appeal.  The  decree  for  fore- 
ck)sure  absolute  was  dated  the  6th  of 
September,  1877. 

(1)  43  Law  J.  Bep.  Chanc.    169 ;   44  ibid. 
167 ;  Law  Rep.  18  Bq.  216 ;  ibid.  10  Ghana  22. 


The  present  action  was  commenced  on 
the  18th  of  October,  1878. 

It  appeared  at  the  trial  that  the  mort- 
gagees had  never  been  in  possession,  and 
there  was  no  evidence  of  any  payment  of 
principal  or  interest  or  of  any  acknowledg- 
ment of  the  mortgagees'  title  within  twenty 
years  before  the  commencement  of  this 
action.  The  defendants  claimed  the  bene- 
fit of  the  Statute  of  Limitations.  Denman, 
J.,  held  that  the  foreclosure  action  had 
prevented  the  statute  from  running,  and 
gave  judgment  for  the  plaintiffs. 

The  Common  Fleas  Division  reversed 
the  judgment,  which  was,  however,  re- 
stored by  the  Court  of  Appeal. 

The  defendants  appealed. 

Cohen,  Q.O.,  and  Robinson,  Q,C.  (Tre^ 
velyan  with  them),  for  the  appellants,  con- 
tended that  the  right  to  recover  the  land 
accrued  at  the  date  of  the  mortgage,  and 
was  unaffected  by  the  foreclosure  decree, 
which  in  no  way  dealt  with  the  possession. 

They  cited  the  following  cases — ffurlock 
V.  Ashberry  (2),  HecUh  v.  Crealock  (1), 
Bampton  v.  BirchaU  (3),  Thorp  v.  Faoey 
(4),  Colyer  v.  Finch  (5)  and  Wriaoon  v. 
Vize  (6). 

Arthur  Charles,  Q.C.,  ff.  A.  Giffard, 
Q.C.,  and  Muir  McKenzie,  for  the  respon- 
dentR,  were  not  called  upon. 

Cur.  adv.  tfult. 

Earl  Cairns. — ^At  the  end  of  the  argu- 
ment for  the  appellant  in  this  case  your 
Lordships  desirad  the  case  to  be  adjourned, 
in  order  that  you  might  consider  how  far 
he  had  shewn  any  reason  to  impeach  the 
judgment  of  the  Court  of  Appeal.  I  am 
now  prepared  for  myself  (and  I  understand 
that  your  Lordships  take  the  same  view) 
to  say  that  I  am  satisfied  that  the  judg- 
ment appealed  against  is  correct,  and  that 
the  appeal  must  be  dismissed. 

I  concur  so  fully  in  the  reasoning  of  the 
Lord  Chancdlor  in  delivering  the  judg- 
ment of  the  Court  of  Appeal,  that  I  pro- 

(2)  60  Law  J.  Rep.  Chanc.  746 ;  61  ibid.  394 ; 
Law  Rep.  18  Ch.  D.  229  ;  ibid.  19  Gh.  D.  639. 

(8)  6  Beav.  67 ;  11  Law  J.  Rep.  Chanc.  200. 

(4)  86  Law  J.  Rep.  G.P.  349. 

(6)  19  Beav.  600;  6  H.L.  Gas.  905;  26  Law 
J.  Rep.  Chanc.  66. 

(6)  3  Dr.  it  War.  104. 
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pose  to  add  but  little  to  it.  The  case  may 
be  stripped  of  many  £9icts  which,  in  the 
result,  are  immaterial,  and  may  be  looked 
at  thus.  A  legal  mortgage  of  freehold 
land  in  1856,  no  possession  by  the  mort- 
gagee, and  no  payment  of  principal  and 
interest  to  him,  nor  any  acknowledgment 
of  his  title.  Then  in  1870,  that  is,  after 
fourteen  years,  the  mortgagee  files  a  bill 
for  foreclosure.  He  obtains  a  decree  nisi 
in  1874,  and  a  decree  absolute  in  1877. 
Then,  in  1878,  he  brings  the  present  action, 
under  that  decree,  to  recover  possession  of 
the  land.  The  appellant  alleges  that  the 
action  is  barred  by  the  Statute  of  limita- 
tions.    Is  this  so  f 

It  was  scarcely  contended  in  the  argu- 
ment of  the  appellant,  and  I  do  not  thmk 
it  could  have  been  contended,  that  if,  in- 
stead of  a  legal  mortgage,  the  mortgagee 
had  had  only  an  equitable  mortgage  or 
charge,  and  had  within  twenty  years  brought 
a  suit  of  foreclosure,  and  obtained  a  decree, 
he  would  not  have  been  entitled  to  do  so, 
and  to  hold  and  enforce  that  decree  for 
twenty  years  by  every  process  which  a 
Court  of  equity  could  give.  The  Court 
is  now  not  a  Court  of  law  or  a  Court  of 
equity,  it  is  a  Court  of  complete  jurisdic- 
tion, and  if  there  were  a  variance  between 
what,  before  the  Judicature  Act,  a  Court 
of  law  and  a  Court  of  equity  would  have 
done,  the  rule  of  the  Court  of  equity  must 
now  prevail  The  argument  of  the  appel- 
lant must  therefore  be  that  the  possession 
of  a  legal  mortgage,  passing  the  legal 
estate  as  a  pledge,  put  the  mortgagee  in  a 
worse  position  thim  if  he  had  not  got  it, 
and  exposed  him  to  the  risk,  as  soon  as 
twenty  years  from  the  date  of  the  legal 
mortgage  had  expired,  of  forfeiting  and 
losing  the  benefit  of  the  suit  and  proceed- 
ings which  he  had  in  the  meantime  pro- 
perly taken,  in  the  proper  Court,  to  have 
liimself  adjudged,  by  reason  of  the  default 
of  the  mortgagor,  the  absolute  owner  of 
the  land.  This  is  an  argument  which 
appears  to  me  to  be  as  repugnant  to  reason 
as  to  justice,  and  I  think,  moreover,  that 
your  Lordships  could  not  admit  it  without 
acting  in  direct  opposition  to  the  spirit  and 
principle  of  the  caae  before  Lord  St. 
Leonards  of  Wrixon  y.  Vize  (6),  which  has 
long  been  a  governing  authority  on  this 
subject.    Lord  St.  Leonards  in  that  case, 


besides  the  observations  dted  from  his 
judgment  by  the  Lord  Chancellor  in  the 
Court  of  Appeal,  makes  this  remark  with 
reference  to  section  24  of  the  3  &  4  WilL 
4.  c.  27,  ''The  24th  section  is  not  well 
framed,  for  ....  it  would  apply  only  to 
an  equitable  mortgagee,  and  give  him  the 
same  right  in  equity  as  he  would  have  had 
at  law  if  he  were  a  legal  mortgagee ;  but 
it  is  impossible  to  suppose  that  where  a 
mortgagee  is  entitled  to  relief  in  equity, 
he  was  not  still  to  have  the  right  within 
the  time  appointed,  although  he  had  a 
legal  estate." 

These  observations,  coupled  with  the 
more  extended  reasoning  of  the  Court  be- 
low, would  be  sufficient  to  dispose  of  the 
case.  But  I  must  add  that  if  it  were 
necessary  I  should  have  little  doubt  that 
the  present  action,  being  not  an  action  of 
ejectment  by  a  legal  mortgagee  to  put  him- 
self in  possession  of  land  which  he  ia  to 
hold  as  a  pledge,  subject  to  account,  and 
to  all  the  infirmities  of  a  mortgagee's  title, 
but  being  an  action  by  one  who  has  become 
absolute  owner  of  the  land  under  a  decree 
of  the  Court,  is  an  action  aa  to  which  the 
right  to  bring  it  must  be  taken  to  have 
accrued,  within  the  meaning  of  section  3 
of  the  3  &  4  Will.  4.  c.  27,  at  the  date  of 
that  decree  of  the  Court,  and  that  Section 
3  of  that  Act,  in  defining  when  the  right 
shall  be  deemed  to  have  accrued,  is  not 
necessarily  exhaustive  or  otherwise  incon- 
sistent with  this  view. 

LoBD  O'Hagan,  Lord  BLACKBUBNand 
Lord  Watson  concurred* 

Judgment  appealed/rom  cffirmed,  and 
appeal  diamiaied  wUh  coate. 


SolicitorB— Combe  &Wainwright,for  appellaiitB; 
Talbot  &  Tasker,  agents  for  Bndd,  Son  Sl 
Brodie,  for  respondents. 
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[IN  THE  COURT  OF  APPEAL.] 

1882    1 
May  i    i  NEIL80N  V,  james.* 

Shares,  Sale  of— Joint  Stock  Bcmk — 
Custom  of  Stock  Exchange — lifegligence — 
Requirements  of  30  Vict,  c.  29,  s,  1 — 
Damages, 

The  defendant^  in  pursuance  of  directions 
given  hvm  hy  the  plaintiff ,  sold  on  the  4:th  of 
Deeembevj  for  the  account  on  the  15th  of 
December,  an  the  Bristol  Exchange,  to  B,  a 
jobber,  certain  shares  in  a  joint  stock  bank. 
Bought  and  sold  notes  were  exchanged,  and 
the  defendant  sent  to  the  plaintiff  on  the  4:th 
of  December  a  contract  note.  The  bought 
and  sold  notes  did  not  contain  the  ncwte  of 
the  person  in  whose  name  the  shares  stood 
at  the  time  of  the  sale,  so  that  the  contract 
was,  hy  30  Vict,  e,  29,  s,  1,  void,  B  gave 
on  the  name-day  a  name  of  a  person  as  the 
transferee,  but  <w  the  bank  had  suspended 
payment  before  that  day,  the  transferee  re- 
fused to  accept  the  shares,  and  repudiated 
the  contract.  The  defendant  aUeged  that 
there  was  a  custom  on  the  Exchange  to  dis' 
regard  the  provisions  of  30  Vict,  c,  29.  The 
ptaintijfremaiTied  the  possessor  of  the  shares, 
lost  the  price,  and  became  liable  for  caUs, 
In  an  action  for  damotges, — Held,  tfiat  the 
duty  of  the  defendant  was  to  make  a  valid 
contract  on  the  ^th  of  December,  that  the 
custom  aUeged  teas  not  legal  or  reasonable, 
and  could  not  bind  the  plaintiff,  and  that 
he  was  entitled  to  recover  the  price  for  which 
the  shares  were  sold. 

Appeal  £rom  the  judgment  of  Stephen, 
J.,  at  the  trial  without  a  jury. 

The  action  was  brought  to  recover 
199^  \0s,  £rom  the  defendant,  a  broker  on 
the  Bristol  Stock  Exchange,  as  damages  for 
negligence  in  not  making  a  valid  contract 
for  the  sale  of  certain  shares  belonging  to 
the  plaintiff. 

It  appeared  that  the  plaintiff  directed 
the  derondant  to  sell  for  him  seven  shares 
in  the  West  of  England  and  South  Wales 
District  Bank,  and  that  he  told  him  that 
he  wished  to  get  rid  of  the  shares  because 
he  was  doubtful  if  they  were  a  sound 
investment. 

On  the  4th  of  December  the  defendant 

*  Coram  Lord  Coleridge,  C.J. ;  Brett,  L.J. ; 
and  Cotton,  L.J. 
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sold  the  shares  to  Messrs.  Bryant,  Perry  k 

Lowe,  who  act  both  as  brokers  and  jobbers 

on  the  Bristol  Exchange,  and  bought  and 

sold  notes  were  excluuiged.     The  bought 

note  was  as  follows : — 

"  Bristol,  Dec.  4. 

'^  Bought  of  Mr.  Harry  James  seven 
shares  in  the  West  of  England  Bank,  at 
16/.  \2s,  ^d,  per  share. 

"  For  the  aect. 

"  Bryant  Perry  k  Lowe." 

On  the  same  day  the  defendant  sent  to 
the  plaintiff  the  following  stamped  con- 
tract note : — 

"  Bristol,  Dec.  4. 

''  Sold  by  order,  and  for  the  account  of 
B.  Neilson,  Esq.  (subject  to  the  rules  of 
the  Stock  Exchange),  seven  shares  in  the 
West  of  England  Bank. 

15;.  paid,  at  162.  129,  U.      ,     £IU    7    6 
Brokerage    ....  0  17    6 

£115  10    0 
"  For  the  acct.  Harry  James." 

The  name-day  was  on  the  ISth  of  De- 
cember, and  the  account-day  on  the  15th 
of  December ;  the  bank  stopped  on  the  7th 
of  December,  and  on  the  20th  of  De- 
cember a  winding-np  order  was  made.  On 
the  13th  of  December  the  purchasing  job- 
bers passed  the  name  of  Gould  as  the  ulti- 
mate purchaser;  but  he  repudiated  the 
contract,  on  the  ground  that  it  did  not 
contain  the  name  of  the  person  in  whose 
name  the  shares  stood  at  the  time  of 
making  the  contract,  pursuant  to  30  Yict. 
c.  29  (1).     The  shares  remained  in  the 

(1)  30  Yict.  c.  29.  s.  1 :  <*  All  contracts,  agree- 
ments and  tokens  of  sale  and  purchase  which 
shall,  from  and  after  the  first  day  of  July,  1867, 
be  made  or  entered  into  for  the  sede  or  transfer, 
or  purporting  to  be  for  the  sale  or  transfer,  of 
any  share  or  shares,  or  of  any  stock  or  other 
interest  in  any  joint  stock  banking  company  in 
the  United  Kingdom  of  Great  Britain  and  Ire- 
land, constituted  under  or  regulated  by  the 
provisions  of  any  Act  of  Parliament,  royal 
charter,  or  letters  patent,  issuing  shares  or  stock 
transferable  by  any  deed  or  written  instrument, 
shall  be  null  and  void  to  all  intents  and  pur- 
poses whatsoever,  unless  such  contract,  agree- 
ment or  other  token  shall  set  forth  and  desig- 
nate in  writing  such  shares,  stock  or  interest  by 
the  respective  numbers  by  which  the  same  are 
distinguished  at  the  making  of  such  contract, 
agreement,  or  tokei^  on  the  register  or  books  of 
such  banking  company  as  aforesaid ;  or  where 
there  is  no  such  register  of  shares  or  stock  by 
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possession  of  the  plaintiff,  and  he  had  to 
pay  a  call  of  1 2/.  on  each  share.  Evidence 
was  given  that  the  custom  in  dealing  with 
bank  shares  on  the  Bristol  Exchange  was 
the  same  as  that  in  dealing  with  any  other 
shares,  that  it  was  usual  to  sell  shares  for 
an  account-day,  and  to  give  the  name  of 
the  ultimate  purchaser  &e  day  before  the 
account-day. 

Stephen,  J.,  gave  judgment  for  the  de- 
fendant. 

The  plaintiff  appealed. 

Petheram,  Q.C.,  and  Pode,  for  the 
plaintiff. — The  plaintiff  is  entitled  to  judg- 
ment, because  there  was  on  the  4th  of 
December  a  completed  contract  for  the 
sale  of  these  shares — that  is,  the  defendant 
professed  to  make  such  a  contract,  he  had 
the  opportunity  of  doing  so,  and  the  con- 
tract would  have  been  complete  and  valid 
if  the  defendant  had  not  failed  in  his  duty, 
if  he  had  not  omitted  to  comply  with  the 
provisions  of  30  Vict.  c.  29  (l)i  in  oonse- 
quence  of  which  the  person  whose  name 
the  jobbers  gave  as  the  ultimate  purchaser 
was  enabled  to  repudiate  the  contract. 

The  nature  of  a  contract  of  this  kind  is 
well  understood  and  well  settled — Maxted 
v.  Paine  (2)  and  Bowring  v.  Shepherd  (3). 
Budge  v.  Bowman  (4)  shews  that  the  fact 
that  the  transferee  may  not  be  able  to  be 
registered  can  make  no  difference,  for  the 
register  can  be  rectified  after  the  winding- 
up  order  by  an  application  to  the  Court. 

If  the  defendant  is  liable  in  this  action 
to  the  plaintiff,  he  is,  of  course,  liable  for 
the  price  of  the  shares ;  but  he  is  also  liable 

distinguishing  nnmbeis,  then,  unless  such  con- 
tract, agreement  or  other  token  shall  set  forth 
the  person  or  persons  in  whose  name  or  names 
such  shares,  stock  or  interest  shall,  at  the  time 
of  making  such  contract,  stand  as  the  registered 
proprietor  thereof  in  the  books  of  such  banking 
company ;  and  every  person,  whether  principal, 
broker  or  agent,  who  shall  wilfully  insert  in 
any  such  contract,  agreement  or  other  token 
any  false  entry  of  such  numbers,  or  any  name  or 
names  other  than  that  of  the  person  or  persons 
in  whose  name  such  shares,  stock  or  interest 
shall  stand  as  aforesaid,  shall  be  gvdlty  of  a 
misdemeanour,  and  be  punished  accordingly, 
and  if  in  Scotland  shall  be  guilty  of  an  offence 
punishable  by  fine  or  imprisonment.'* 

(2)  40  Law  J.  Bep.  Ezch.  67 ;    Law  Rep.  6 
Bzch.  132. 

(3)  40  Law  J.  Bep.  Q.B.  129 ;  Law  Bep.  6 
Q.B.  309. 

(4)  37  Law  J.  Bep.  Q.B.  193 ;  Law  Bep.  8 
Q.B.  689. 


to  pay  the  damages  incurred  by  the  plain- 
tiff, through  bis  being  still  the  poasesaorof 
the  shares ;  he  is  liable  to  indemnify  the 
plaintiff  against  the  payment  of  the  amount 
unpaid  on  the  shares,  and  against  the  calla 
wluch,  as  the  bank  was  unlimited,  the 
plaintiff  has  had  to  pay —  Davis  v.  ffa^ 
cock  (5)  and  Bowring  y.  Shepherd  (3).  Hxe 
purchaser  would  not  accept  the  shares,  and 
what  the  plaintiff  would  have  had  to  pay 
some  one  else  to  take  the  shares  on  the 
13th  of  December  would  have  been  an 
amount  which  would  indemnify  the  pox^ 
chaser  against  all  claims  in  respect  of  the 
shares. 

Ch<»rle8y  Q,C.,  and  H.  Atkitmon^  for  the 
defendant. — ^The  defendant  is  not  liable  in 
this  action,  because  he  has  done  all  that  it 
was  his  duty  to  do :  he  has  put  these  shares 
on  the  market  at  the  Bristol  Stock  Ex- 
change, in  aooordanoe  with  the  oostom  of 
that  exchange,  and  no  statute  can  change 
the  nature  of  that  duty. 

[Bbett,  L.J. — ^Was  it  not  his  duty  to 
make  a  valid  contract  9 J 

He  could  not  make  any  contract  that 
any  one  should  take  these  shares  till  the 
13th  of  December,  he  could  only  make  an 
arrangement  which  should  become  a  com- 
pleted contract  on  the  name-day,  when,  and 
when  only,  there  would  be  a  completed 
oontract  between  the  plaintiff  and  the 
ultimate  purchaser ;  and  when  the  day  for 
oompletii^  the  oontract  arrived  the  bank 
was  being  wound  up,  so  that  the  plaintiff 
could  not  deliver  the  shares  in  question 
and  could  not  transfer  the  property  which 
he  on  that  day  would  oontract  to  sell,  for 
section  163  of  25  &  26  Vict,  a  89  (6) 
makes  a  transfer  made  without  the  leave 
of  the  Court  void  if  made  after  the  com- 
mencement of  a  winding-up.  The  transfer 
of  the  shares  is  a  condition  precedent  to  the 
payment  of  the  price,  and  tiie  plaintiff  was 
not  in  a  position  to  transfer  the  shares. 

(6)  38  Law  J.  Bep.  Bxcfa.  155 ;  Law  Bep.  4 
Exch.  373. 

(6)  26  k  26  Vict,  a  89.  s.  163 :  "  Where  any 
company  is  being  wound  up  by  the  Court,  or 
subject  to  the  snpervision  of  the  Court,  all  dis- 
positions of  the  property,  effects  and  things  in 
action  of  the  company,  and  eveiy  tzanafer  of 
shares,  or  alteration  in  the  statui  of  the  mem- 
bers of  the  company  made  between  the  com- 
mencement of  the  winding-np  and  the  order  for 
winding-up,  shall,  unless  the  Court  otherwiss 
orders,  bo  void." 
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Even  if  it  be  held  that  the  defendant 
failed  in  his  duty,  the  plaintiff  is  only 
entitled  to  nominal  danua^es  or,  at  the 
oatside,  to  the  price  of  the  shares ;  but  he 
cannot  recover  that  price  unless  he  was  in 
a  position  to  give  delivery  of  the  shares. 
The  calls  which  the  plaintiff  has  had  to 
pay  are  not  damages  resulting  from  the 
breadi  of  the  contract— ^%6  British  Co- 
lumbia Saw  MtH  Company  v.  NetUeship 
(7),  Scmdera  v.  Stuart  (8)  and  Home  ▼. 
Tke  Midland  Railway  Company  (9). 

Petheram,  Q.<7.,  in  reply. — ^The  Court  of 
Chancery  woidd  order  the  contract  to  be 
carried  out  and  the  register  to  be  recti- 
fied; but  it  is  not  derared  to  press  the 
daim  for  calls  if  the  judgment  of  the  Court 
be  given  for  the  plaintiff  for  the  price  of 
the  shares. 

Lord  Colxbidob,  C.  J.-— I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover  in 
this  action  to  the  extent  of  115^.  10#.y 
which  is  the  amount  for  which  his  shares 
were  sold.  The  plaintiff  sued  the  defen- 
dant for  damages  sustained  by  him  in  con- 
sequence of  the  defendant  not  having 
fulfilled  a  contract  and  performed  an 
engagement  which  it  is  alleged  he  under- 
took. It  is  admitted  that  an  order  to  sell 
seven  shares  in  the  West  of  England  Bank 
was  given  by  the  plaintiff  to  the  defendant, 
that  that  order  was  accepted  by  the  defen- 
dant, and  that  the  defendant  went  on  to 
the  Bristol  Stock  Exchange  in  order  to 
sell  fhoBB  shares ;  he  purported  to  sell  those 
shares  by  a  oontnust  dated  the  4tii  of  De- 
cember, and  he  sent  to  the  plaintiff  the 
following  contract  note,  by  tike  terms  of 
which  he  must  be  bound — 

«  Bristol,  Dec.  4, 1878. 

**  Sold  by  order,  and  for  account  of  R. 
Neilaon,  Esq.  (subject  to  the  rules  of  the 
Stock  Exchange^,  seven  shares  in  the  West 
of  Enghmd  Bimk. 

167.  paid  at  leZ.  12«.  6i;. .    £116    7    6 
OommiflBicm    ...  17    6 


*^  For  the  aoct. 


£115    10    0 
Harry  James." 


(7)  37  Law  J.  Bep.  O.P.  286;   Law  Rep.  8 
C.P.  499. 

(8)  46    Law  J.  Bep.  C.P.  682;   Law  Bep. 
1  C.P.  D.  326. 

f  9)  42  Law  J.  Rep.  C.P.  69 ;  Law  Rep.  8  C.P. 
13^ 


And  on  that  day  he  sold  the  shares  to 
certain  jobbers,  who  gave  to  him  the 
following  bought  note : — 

"  Bristol,  Dec.  4. 
"Bought  of  Mr.  Harry  James  seven 
shai'es  in  the  West  of  England  Bank  at 
16/.  12s.  6d,  per  share. 
"  For  the  acct. 

"  Bryant  Perry  &  Lowe." 

A  sold  note  was  also  given.  The  name- 
day  was  on  the  13th  of  December  and  the 
account-day  two  days  later.  Now  these 
notes  did  not  comply  with  the  require- 
ments of  30  Vict.  c.  29  (1),  which 
enacts  that  all  contracts  for  the  sale  of 
shares  in  joint  stock  banking  com- 
panies shall  be  null  and  void,  unless  the 
contract  sets  forth  the  numbers  of  the 
shares,  or  if  there  are  not  any  numbers, 
the  name  of  the  person  in  whose  name  the 
shares  stand  registered  at  the  time  the  con- 
tract is  made ;  so  that  as  far  as  the  al- 
leged contract  is  concerned  the  defendant 
did  not,  as  far  as  the  paper  pui'porting  to 
contain  the  contract  goes,  make  any  con- 
tract at  all.  The  paper  in  question  was, 
so  far  as  it  is  considered  to  be  a  contract, 
wholly  inoperative ;  it  was  of  no  value  to 
the  plaint^,  and  it  did  not  relieve  him 
from  any  liability  which  he  might  incur  in 
respect  of  the  shares  in  question,  so  that 
he  was  still  a  possessor  in  every  respect  of 
these  seven  shares,  and  was  liable  after  the 
failure  of  the  bank  to  be  saddled  with  lia- 
bilities in  respect  of  that  possession.  The 
plaintiff  accordingly  brought  his  action  for 
damages,  when  the  defendant  by  way  of 
answer  said  that  he  dealt  according  to  the 
custom  of  the  Bristol  Stock  Exchange,  that 
the  plaintiff  was  aware  of  this,  and  that 
there  has  been  on  that  exchange  a  custom 
to  disregard  the  provision  of  the  statute 
in  question,  and  to  sell  such  shares  as 
these  by  a  form  which  is  in  fact  inopera- 
tive and  which  is  by  the  alleged  custom  a 
mere  agreement  to  make  a  contract  to  be 
completed  on  the  account-day.  The 
answer  to  this  is  clear.  The  custom 
alleged  must,  if  it  is  to  prevail,  be  legal;  it 
must  be  one  which  can  be  incorporated 
with  the  contract  without  any  violation  of 
the  law,  and  the  defendant  cannot,  by  disre- 
garding the  enactment  of  the  statute,  pro- 
fess to  make  a  contract  and  yet  at  the 
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same  time  assert  that  it  is  not  a  contract 
at  all.  This  note  professed  to  be  a  con- 
tract purporting  to  be  a  dischai^e  of  the 
duty  the  defendant  owed  to  the  plaintiff, 
and  yet  it  was  not  a  contract  or  a  dis- 
charge of  that  duty ;  it  was  not  a  valid 
contract  according  to  the  statute  relating 
to  the  subject-matter.  The  result  is  that 
the  plaintiff  is  still  the  owner  of  these 
shares  and  that  he  has  lost  the  benefit  of  the 
contract ;  the  damage  that  he  has  sustained 
is  most  certainly  the  price  obtained  for 
the  article  which  he  directed  to  be  sold, 
that  is,  115/.  \08,  It  is  further  alleged 
that  he  is  entitled  to  recover  from  the 
defendant  damages  rteulting  from  the 
feict  that  these  were  shares  not  fully  paid 
and  shares  in  a  bank  the  liability  of  which 
was  unlimited.  On  this  point  it  is  un- 
necessary to  express  an  opinion  as  the 
appellant  declined  to  claim  our  judgment 
for  the  amount  remaining  unpaid  on  the 
shares  and  gave  up  any  claim  for  35/., 
which  was  what  the  sums  unpaid  on  the 
shares  amounted  to ;  and  witii  regard  to 
the  question  of  liability  for  calls,  I  will 
only  say  that  in  my  opinion  no  evidence 
has  been  brought  before  us  which  would 
justify  us  in  saying  that  the  plaintiff  had 
so  expressed  himself  with  regard  to  his 
desire  to  part  with  the  shares  as  to  fix  the 
defendant  with  notice  of  any  such  liability, 
or  with  any  liability  beyond  the  price  of 
the  shares. 

The  plaintiff  is  entitled  to  recover  that 
price,  and  the  judgment  must  be  entered 
for  him  for  that  amount.  All  that  the 
vendor  of  shares  has  to  do  is  to  deliver 
the  shares  at  the  time  fixed,  and  the  de- 
livery of  the  shares  would  be  a  complete 
performance  by  him  of  the  contract ;  that 
which  remained  to  be  done  it  would  be  for 
the  purchaser  to  do ;  so  that  the  damages 
are  more  than  nominal,  and  are,  as  I  have 
said,  the  price  of  the  shares. 

Brett,  L.J. — The  defendant  carries  on 
a  business  or  trade  which  is  well  known 
to  the  law.  The  plaintiff  gave  the  defen- 
dant an  order  in  respect  of  that  business, 
and  the  defendant  accepted  that  order  in 
the  oourse  of  his  business.  Thereupon 
there  arosQ  prima  facie  a  well  known 
duty  which  the  defendant  undertook  to 
perform — that  is,  that  he  would  make  a 


reasonable  effort  within  a  reasonable  time 
to  find  a  purchaser  on  the  stock  exchange, 
and  that  he  would   make  a  contract  in 
such  a  form  as  would  bind  the  purchaser. 
Prima  fa^  the  defendant  undertook  that; 
he  did  find  a  purchaser,    and  whatever 
he  did  with  that  purchaser  he  did  on  the 
4th  of  December :  he  undertook,  as  it  seems 
to  me,  to  make  a  contract  on  that  day 
which  should  be  valid  and  which  should 
bind  the  shares  in  question.     The  defen- 
dant, however,  alleges  that  he,  although  a 
broker  on  the  Bristol  Stock  Exchange,  did 
not  so  undertake,  for  that  he  only  under- 
took to  act  according  to  the  custom  of  the 
Bristol  Stock  Exchange,  a  custom  which  he 
alleges  must  bind  the  plaintiff.     He  does 
not  allege  that  the  plaintiff  actually  knew 
of  this  custom  and  that  he  agreed  to  be 
bound  by  it;  but  he  contends  that  the 
plaintiff  is  bound  by  it,  whether  he  is  or 
is  not  aware  of  it,  and  that  the  plaintiff  there- 
fore authorised  him  to  act  according  to  that 
custom.    I  am,  however,  of  opinion  that 
the  plaintiff  can  only  be  bound  by  a  custom 
which  is  both  legal  and  reasonable,  for  he 
cannot  be  assumed  to  take  notice  of  an 
illegal  custom  of  which  he  is  in  fiict  igno- 
rant.     Now  the  contract  made  by  tha 
defendant  fedls  to  comply  with  the  provi- 
sions of  30  Vict.  c.  29  (1),  and  it  is  conse- 
quently void.     It  is  then  urged  that  the 
defendant  has  not  failed  in  his  duty,  for 
that  he  used  reasonable  exertions  to  find  a 
purchaser,  and  that  he  did  not  succeed  in 
finding  one.     It  is  said  that  what  took 
place  on  the  4th  of  December  did  not  consti- 
tute a  contract,  but  only  amounted  to  an 
arrangement,  which    cannot  be  enforced, 
that  the  jobber  would  on  the  aocount.day 
or  on  the  name-day  make  a  contract  if  he 
should  so  please,  and  that  the  dealing  of 
the  4th  of  December  was  not  a  contract 
but  only  an  arrangement.     That  seemed  to 
me  to  be  a  startling  proposition,  for  on  the 
4th  of  December  the  defendant  undertook 
with  the  jobber  that  he,  the  jobber,  should 
accept  the   shares   on  the   accountnlay; 
bought  and  sold  notes  were  given,  and  the 
defendant  sent  to  the  plaintiff  the  advice 
note  which  has  been  read.     Then  it  is 
said  there  was  no  contract ;  but  there  was 
a  contract  such  as  is  made  daily  on  stock 
exchanges,  and  there  is  everything  neces- 
sary to  make  it  a  binding  contract^  if  it  is 
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properly  entered  into  and  anthenticated, 
that  the  jobber  will  take  the  shares  if  they 
are  tendered  to  him.  The  defendant, 
therefore,  in  my  opinion,  made  a  contract 
with  the  jobber,  and  he  was  bound  to  see 
that  his  contract  was  in  proper  form ;  he, 
however,  omitted  certain  partictdars  re- 
quired by  statute,  and  the  contract  there- 
fore cannot  be  enforced.  Then  the 
defendant  urges  that  eren  if  the  con- 
tract is  void,  and  if  he  is  liable  to  the 
plaintiff,  still  that  the  plaintiff  is  only 
entitled  to  nominal  damages;  as  if  the 
contract  had  been  in  due  form,  still  the 
jobber  would  not  be  bound  to  take  the 
shares,  as  the  plaintiff  could  not  on  the 
account-day  give  him  shares  in  respect  of 
which  he  could  claim  to  be  registered. 
That  may  be  true,  inasmuch  as  the  bank 
was  being  wound  up ;  but  the  vendor  is 
only  bound  to  be  r^y  to  deliver  on  the 
account-day  shares  which,  if  the  company 
had  remained  in  the  condition  in  which  it 
was  at  the  time  of  the  sale,  would  en- 
title the  purchaser  to  be  registered.  The 
vendor  does  not  undertake  that  the  com- 
pany shall  remain  a  going  concern  until 
the  account-day.  The  plaintiff  then  was 
ready  to  do  all  that  he  was  bound  to  do. 
If  the  jobber  had  accepted  the  shares  on 
that  day  he  would  then  and  there  be 
bound  to  pay  the  price,  so  that  the  plain- 
tiff lost  the  price  of  the  shares  through 
the  failure  of  the  defendant  to  perform 
his  duty.  It  was  said  that  he  lost  some- 
thing more — that  is,  that  he  lost  a  right 
to  be  indemnified  against  the  calls  of  the 
amount  unpaid  on  the  shares,  and  against 
all  further  liabilities  which  might  accrue 
from  the  fact  that  the  liability  of  the  bank 
was  unlimited.  It  seems  to  me  that,  as 
between  the  plaintiff  and  the  jobber,  the 
latter  might  be  bound  to  indemnify  the 
plaintiff,  and  the  jobber  could  not  put 
forward  the  argument  that  the  plaintiff 
could  not  get  a  transfer  directed  by  the 
Court  unless  he  could  shew  that  the  trans- 
feree was  a  solvent  person.  But  the  case 
as  regards  the  defendant  is  different,  and 
I  am  of  opinion  that  the  consequences 
of  the  contingent  liability  of  the  bank  are 
too  remote  and  indefinite  for  the  defen- 
dant to  be  held  liable  to  pay  damages  to 
the  plaintiff  on  that  account.  Witii  re- 
gard to  the  calls  of  the  amount  not  paid 


up  on  the  nominal  value  of  each  share, 
it  is,  as  the  claim  is  not  now  pressed, 
enough  to  say  that  I  am  not  at  present 
prepared  to  say  the  plaintiff  could  not  re- 
cover this  sum.  I  agree  that  if  notice 
was  necessary  to  make  the  defendant 
liable  for  the  further  sums  to  the  plain- 
tiff, then  there  was  here  no  such  notice  as 
would  make  him  so  liable.  The  appeal 
must  be  allowed. 

Cotton,  L.  J. — I  am  also  of  opinion  that 
this  appeal  must  be  allowed.  The  defen- 
dant sets  up  the  rules  of  the  Bristol  Stock 
Exchange  by  way  of  answer  to  the  claim 
of  the  plaintiff;  he  all^;eB  that  he  ioU 
lowed  ike  practice  of  the  Bristol  Stock 
Exchange,  and  that  he  made  no  contract 
on  the  4th  of  December;  he  alleges  that 
the  arrangement  between  himself  and  the 
jobber  was  not  a  contract.  I  am  of  opinion 
that  that  contention  is  erroneous.  I  con* 
aider  that  the  selling  broker  made  a 
contract  for  sale  to  the  jobber,  and  that 
the  jobber  contracted  to  buy,  subject  to 
this,  that  the  jobber  has  a  right  to  give  a 
name,  and  that  if  he  does  so  on  the  name- 
day,  his  liability  on  that  contract  is  at  an 
end.  In  Crtue  v.  Paine  (10)  Lord  Hatherley 
said  it  was  established  *'  that  in  the  case 
of  an  ordinary  sale  to  a  jobber  the  real 
contract  was  that  at  the  settling  day  he 
would  either  take  the  shares  himself, 
or  give  the  name  of  one  or  more  trans- 
ferees who  would  pay  for  the  shares, 
and  to  whom  no  reasonable  objection 
would  be  taken."  Now  there  was  here 
a  contract  with  the  buying  jobber,  and  he 
was  bound  to  take  and  pay  for  the  shares, 
if  nothing  else  was  done  by  him  before  the 
name-day.  It  is,  however,  said  that  this 
contract  is  void,  because  it  does  not  com- 
ply with  the  provisions  of  30  Vict.  c.  29 
(1),  and  it  is  urged  that  it  is  a  custom  on 
the  Bristol  Stock  Exchange  not  to  regard 
the  provisions  of  that  Act.  If  that  be  the 
practice  I  would  remark  that  the  sooner 
it  is  altered  the  better ;  but  the  plaintiff 
cannot  be  held  to  be  bound  by  such  a 
practice  or  custom,  unless  the  custom  al- 
leged be  both  reasonable  and  legal,  for  it 
is  not  suggested  that  any  express  agree- 
ment was  made  in  this  case,  and  I  am  of 

(10)  37  Law  J.  Bep.  Chanc  711 ;  Law  Rep.  4 
Chanc.  441. 
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opinion  that  this  custom  was  neither 
reasonable  nor  legal.  It  was  negligence 
on  the  part  of  the  defendant,  when  he 
had  an  opportunity  of  making  a  contract 
for  sale,  not  to  make  that  contract  in  such 
a  form  that  it  could  be  enforced. 

The  question,  then,  remains,  what  is 
the  liability  of  the  defendant  1  I  under- 
stand that  the  plaintiff  gives  up  all  claim 
for  damages  in  the  nature  of  indenmity, 
and  therefore  I  will  say  nothing  about 
that  claim.  The  plaintiff  is  entitled  to 
recover  the  net  price  of  the  shares.  It 
has  been  said  that  he  is  not  so  entitled 
because  he  could  not  give  a  valid  transfer 
of  the  shares.  No  doubt  it  was  not  a  case 
for  specific  performance ;  but  the  authori- 
ties shew  that  the  contract  for  the  sale  of 
the  shares  was  made  on  the  4th  of  Decem- 
ber, and  that  the  purchaser  took  aU  chance 
of  depreciation  of  property.  All  that  the 
vendor  undertook  was  that  he  would  give 
to  the  purchaser  a  duly  executed  transfer 
of  the  shares.  In  this  case  he  could  do 
that,  and  that  having  been  done,  the  vendor 
was  not  bound  to  do  anything  more,  he 
was  then  entitled  to  recover  the  considera- 
tion, and  it  was  for  the  jobber  or  the  pur- 
chaser to  get  the  shares  registered  if  they 
could,  T^e  appeal,  ther^ore,  must  hie 
allowed. 


Solicitors — Darley  &  Cumberland,  agents  for 
Clifton  k  Carter,  Bristol,  for  plaintiif ;  Mere- 
diths, Roberts  k.  Mills,  agents  for  J.  W.  S.  Diz, 
Bristol,  for  defendant. 
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TUBNER  «.  BBIDOETT. 

WBiOHT  {cloMna/rU), 


Interpleader — Seizure  under  or  over  50t 
— Legai  cmd  incidental  Expenses  and 
Possession  Money — Judgment  for  under 
50Z.,  including  Costs — Bankruptcy  Act, 
1869  (32  <fc  33  Vict.  c.  71),  s.  6,  sub-s.  5, 
8.  87—"  Sale." 

Where  execution  has  issued  against  the 
goods  of  a  trader  debtor  upon  a  judgment 
for  a  swin  which  together  with  the  expenses 
would  exceed  bOL,  hut  the  sheriff  by  order 
of  the  creditor  has  realised  by  sale  less  than 
50/.,  the  creditor  is  entitled  to  the  proceeds 
of  the  levy  as  against  the  trustee  in  bank- 
ruptcy of  the  debtor.     The  amotmt  to  be 


£2  9  10 
110 
2  5  0 
2  10    0 

41  11    2 


calculated  under  section  67  of  the  Bank- 
ruptcy Act,  1869,  is  the  amount  aotuaUy 
realised  by  the  sale. 

This  was  a  sheriff's  interpleader  issue, 
referred  by  Stephen,  J.,  to  the  Court. 

Judgment  was  issued  against  the  defen- 
dant Bridgett,  a  trader,  for  a  sum  of  44Z.  9«., 
including  the  debt  sued  for  and  costs,  and 
a  writ  of  ^.  fa.  was,  on  the  25th  of  Novem- 
ber, 1881,  issued  to  the  sheriff  to  levy  that 
sum,  with  sheriff's  fees  and  poundage,  and 
all  other  legal  and  incidental  expenses. 
The  sheriff  sold  goods  to  the  amount  of 
49/.  17^.,  made  up  thus 

Poundage     • 
Levy  fee 

Possession  (9  days) 
Expenses  of  sale  . 
Debt  and  costs 

£49  17    0 

On  the  25th  of  November  a  petition  for 
liquidation  of  the  affairs  of  the  debtor 
was  presented,  and  on  the  30th  notice  of 
it  was  given  to  the  execution  creditor,  and 
direction  was  given  by  him  to  the  sheriff 
not  to  levy  and  sell  for  more  than  50ZL 

Had  the  sheriff  levied  and  sold  for  the 
whole  amount  of  the  debt,  the  poundage, 
levy  fee,  possession  money  and  expenses  of 
sale  would  have  brought  the  amount  to 
more  than  50Z. 

The  question  was,  whether  the  amount 
of  the  judgment  and  legal  and  incidental 
expenses,  or  the  amount  actually  realiaed 
by  levy  and  sale,  was  to  be  looked  at  for 
the  purpose  of  determining  whether  the 
proceeds  in  the  hands  of  the  sheriff  be- 
longed to  the  execution  creditor  or  the 
trustee  in  liquidation. 

Cyril  Doddy  for  the  claimant,  contended 
that  the  amount  of  the  judgment,  together 
with  the  expenses,  was  the  true  criterion, 
and  cited  Ex  parte  The  Liverpool  Loan 
Company;  in  re  Butten  (1),  as  shewing 
that  the  costs  of  the  execution  are  in- 
cluded in  the  term  ''judgment ";  and  Ex 
parte  Sims;  in  re  Grubb  (2),  that  ^oobKs 
of  execution  "  include  all  the  expenses  that 
the  sheriff  1b  entitled  to  chai^ 

Telverton,  for  the  execution  creditor,  con- 
tended that  the  expenses  were  not  to  be 

(1)  42  Law  J.  Bep.  Bankr.  14;  Law  Bep.  7 
Ch.  App.  732. 

(2)  46  Law  J.  Bep.  Bankr.  103 ;  Law  Bep.  5 
Ch.  D.  375. 
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taken  into  aooounty  that  the  amount  ao- 
toally  realised,  inespectiye  of  the  amount 
of  the  judgment,  which  by  the  direction 
of  the  execution  creditor  the  sheriff  was 
to  keep  and  did  keep  under  50^.,  was  to  be 
considered  the  criterion,  and  dted  In  re 
Saimger;  ex  parte  Reya  (3). 

Cyril  Doddy  in  reply. — The  time  to  con- 
sider the  question  is  at  the  time  of  the 
aeuure^  not  of  the  sale. 

The  judgment  of  the  Court  was  deli- 
yeved  (on  March  3)  by 

BoWEN,  J. — ^This  is  a  summons  of  in- 
terpleader, referred  to  the  Court  by  Mr. 
Justice  Stephen. 

The  question  is,  whether  the  execution 
creditor  or  the  trustee  in  liquidation  of 
an  execution  debtor  is  entitled  to  the  pro- 
ceeds of  a  levy  in  execution  made  by  the 
former. 

The  judgment  under  which  the  writ  of 
execution  was  issued  was  signed  on  the 
24th  of  November,  and  was  for  a  sum  less 
tiian  50^. — ^namely,  44^.  9^. — ^including  the 
debt  recovered  and  the  costs  of  the  action. 

The  writ  was  delivered  to  the  sheriff  on 
the  25th,  indorsed  to  levy  44/.  9«.,  with 
sherifi^s  fees  and  poundage,  and  all  other 
legal  and  incidental  expenses ;  and  if  that 
direction  to  levy  had  continued  unaltered, 
the  sum  levied  under  the  writ  would  have 
exceeded  the  sum  of  50Z.,  the  fees,  pound- 
age and  legal  and  incidental  expenses 
having  at  the  time  of  the  sale  amounted, 
with  the  sum  levied  for,  to  more  than  that 
sum. 

On  the  25th  of  November  a  petition  for 
liquidation  of  the  affidrs  of  the  debtor  was 
presented,  and  on  the  30th  notice  of  it 
was  given  to  the  execution  creditor.  He, 
on  the  same  day,  gave  notice  to  the  sheriff's 
officer  in  possession,  directing  him  not  to 
sell  goods  beyond  50/.,  and  the  sheriff's 
officers  xmdertook  not  to  do  so.  He  ac- 
cordingly sold  goods,  realising  a  total  of 
49/.  17«.,  which  was  thus  made  up — 

Poondage  .        .  £3    9  10 
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Levy  fee 
Posaeesion  (9  days) 
Expenses  of  sale 
Debt  and  costs     . 


1  1 

2  5 
2  10 

41  11 


0 
0 
0 
2 


£49  17    0 
It  is  this  sum  which  is  in  dispute. 

(3)  46  Law  J.  Bep.  Bankr.  122 ;  Law  Bep.  6 
Ch.  D.  332. 


Now  the  question  whether  it  belongs  to 
the  execution  creditor  or  the  trustee  de- 
pends for  its  answer  upon  the  meaning  of 
the  87th  section  of  the  Bankruptcy  Act 
of  1869,  read  in  cozgunction  with  section  6, 
sub-section  5  of  the  same  Act  (4).  By  the 
latter  section  a  petition  for  adjudication 
of  bankruptcy  may  be  presented  against  a 
trader  debtor,  where  execution  issued  on 
anyl^gal  process  for  the  purpose  of  obtain- 
ing payment  of  not  less  than  50^  has  been 
levied  by  seizure  and  sale  of  his  goods, 
by  which  section,  therefore,  no  siahu  of 
bankruptcy  is  conferred  npon  a  debtor 
until  ''sale."  By  section  87  it  is  pro- 
Tided  that  where  the  goods  of  a  trader 
have  been  ''taken  in  execution"  in  re- 
spect of  a  judgment  for  a  sum  exceeding 
50/.,  and  "  sold,"  the  sheriff,  in  the  events 
which  have  happened  in  this  case,  is  to 
hold  the  proceeds  of  the  sale,  after  deduct- 
ing expenses,  in  trust  to  pay  them  to  the 
trustee;  but  if  no  notice  of  a  petition 
for  liquidation  is  served,  or  no  adjudication 
made  on  any  petition,  the  sheriff  is  to  deal 
with  the  proceeds  according  to  his  man- 
date. 

Now  it  will  be  observed  that  these  sec- 
tions are  not  correlative,  that  the  stcUus 
of  bankruptcy  does  not  come  into  exist- 

(4)  32  k  33  Vict,  c  71.  8.  6.  sub-s.  6  :  "  That 
execution  issued  a^inst  the  debtor  on  any  legal 
process,  for  the  purpose  of  obtaining  payment 
of  not  less  than  fifty  pounds,  has  in  the  case  of 
a  trader  been  levied  by  seizure  and  sale  of  his 
goods." 

Section  87 :  "  Where  the  goods  of  any 
trader  have  been  taken  in  execution,  in  respect 
of  a  judgment  for  a  sum  exceeding  fifty  pounds, 
and  sold,  the  sheriff,  or  in  the  case  of  a  sale 
under  the  direotion  of  the  Oounty  Court,  the 
high  bailiff  or  other  officer  of  the  County  Court, 
shall  retain  the  proceeds  of  such  sale  in  his 
hands  for  a  period  of  fourteen  days,  and  upon 
notice  being  served  upon  him  within  toat 
period  of  a  bankruptcy  petition  having  been 
presented  against  such  trader,  shall  hold  the 
prooeedfl  of  such  sale,  after  deducting  expenses, 
on  trust  to  pay  the  same  to  the  trustee ;  but  if 
no  notice  of  such  petition  having  been  pre- 
sented be  served  on  him  within  such  period  of 
fourteen  days,  or  if  such  notice  having  been 
served^  the  trader  against  whom  the  petition 
has  been  presented  is  not  adjudged  a  bankrupt 
on  such  petition  or  on  any  other  petition  of 
which  the  sheriff,  high  bailiff  or  other  officer 
has  notice,  he  may  deal  with  the  proceeds  of 
such  sale  in  the  same  manner  as  he  would  have 
done  had  no  notice  of  the  presentation  of  a 
bankruptcy  petition  been  served  on  him.'* 
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enoe  merely  where  there  has  been  a  judg- 
ment, whilst  the  trustee  is  entitled  to  the 
proceeds  of  the  levy  only  when  the  taking 
in  execution  and  sale  are  in  respect  of  a 
"judgment."     In  the  absence  also  of  any 
indication  in  the  statute  of  the  principle 
upon  which  these  two  sections  are  based, 
or  of  the  reason  why  50^.  should  be  the 
limit,  or  whether  that  50^.  is  to  be  fixed 
by  the  amount  recoverable  at  the  date 
of  the  judgment,  or  the  levy,  or  the  sale, 
the    construction    of   the    sections    may 
be   thought   not   to  be    free  from   diffi- 
culty.    If  we  had  been  left  to  our  own 
unaided  construction  we  should  have  been 
inclined  to  think  that  the  true  period  of 
time  and  the  true  measure  of  amount 
were  to  be  found  at  the  date  of  the  judg- 
ment and  in  the  sum  ascertained  by  it, 
for  whilst  on  the  one  hand  that  period 
and  measure  are  fixed  and  permanent,  on 
the  other  hand,  if  they  are  to  be  taken  at 
any  later  period,  the  legislation  ceases  to 
give  any  certain  measure.   If,  however,  the 
time  and  amount  are  to  be  fixed  at  a  later 
period  than  the  judgment,  it  must   be 
either  that  of  the  levy,  or  that  of  the 
sale;  but,  inasmuch  as  the  direction  to 
levy  is  the  act  of  the  creditor,  who  may 
direct  any  sum  less  than  the  amount  of  hiis 
judgment  to  be  levied — Ex  parte  Berthier 
d;  Co,  (5) — ^this  construction  leaves  the 
amoimt  uncertain  up  to  the  time  of  and  de- 
pendent upon  his  election.     Again,  if  they 
are  to  be  ascertained  at  the  date  of  the 
sale,  then  other  elements  of  the  amount 
to  be  levied  have  intervened,  some  reason- 
ably certain,  such  as  expenses  of  execu- 
tion and   levy  fee,  others  absolutely  un- 
certain, such    as  poundage  (varying  the 
amount  of  the  proceeds  of  the  sale  accord- 
ingly as  they  are  less  than  or  equal  to  the 
debt),  and  possession  money  (varying  ac- 
cording to  the  length  of  the  time  during 
which  a  sherifiTs  ofiicer  may  properly  or 
improperly  hold  the  goods   before  sale). 
But  however  this  may  be,  we  are  not  at 
liberty  to  act  on  any  view  of  our  own 
upon  this  question,  for  these  sections  have 
received  a  judicial  construction  by  which 
we  are  bound.    The  true  construction  of 
the  section  is,  says  Lord  Justice  James, 


with  the  concurrence  of  Lord  Justice  Hel- 
lish, "  taken  in  execution  for  a  sum  ex- 
ceeding 50/.  in  respect  of  a  judgment," 
and  the  plain  meaning  of  the  words,  he 
says,  is  that  they  apply  where  a  levy  has 
been  made  for  a  sum  exceeding  50^.,  and 
the  goods  sold — Ex  parte  The  Liverpool 
Loam,  Compa/ny ;  in  re  BuUen  (1);  and 
in  accordance  with  that  construction  the 
Appellate  Court  in  that  case  confirmed 
the  order  of  the  Chief  Judge,  directing  the 
proceeds  to  be  paid  over  to  the  trustee, 
the  excess  beyond  50/.  having  been  brought 
into  existence  by  the  addition  to  the  debt 
of  the  costs  of  execution. 

In  a  subsequent  case,  indeed — Ex  parte 
Sims  ;  in  re  Grubb  (2) — Lord  Justice  Hel- 
lish expressed  a  doubt  whether  the  amount 
in  the  statute  ought  not  to  have  been  con* 
fined  to  the  judgment  debt  and  interest, 
but  he  did  not  dissent  from  the  condu- 
sion  at  which  the  other  members  of  the 
Court  (Lord  Justice  James  and  Lord  Jus- 
tice  Baggallay)  arrived,  which  was  that 
the  amount  was  to  be  that  which  the 
sherifiT  was  to  levy  by  sale,  and  therefore 
included  at  least  one  day's  possession 
money,  which  the  Chief  Judge  had  as- 
sumed as  a  necessary  incident,  and  made 
the  amount  in  that  case  50Z.  2s.  6d,,  which 
was  handed  over  to  the  trustee  in  bank- 
ruptcy. The  construction  then  put  upon 
the  section  in  Ex  parte  The  Liverpool 
Loan  Company  (1)  was  followed  (without 
expression  of  either  approval  or  doubt) 
by  the  Exchequer  Division  in  Howes  r. 
Young  amd  OtherSy  Howes  y.  SUme  and 
Others  (6),  in  one  of  which  cases  the  sta- 
tutory amount  of  50Z.  was  made  up  by 
including  poundage,  which  was  thought 
by  Baron  Bramwell  to  be  certain,  and  in 
the  other  case  by  poundage  and  levy  fee. 

In  Ex  parte  Reya ;  in  re  Salinger  (3) 
it  was  held  (as  it  seems  to  us  rightly)  that 
it  was  not  the  actual  debt  due  by  the 
judgment  debtor  which  was  to  form  the 
.  limit,  and  that  therefore,  where  the  exe- 
cution plaintiff  had  recovered  a  debt  ex- 
ceeding 50/.,  but  had  signed  judgment  for 
less  than  that  sum,  he  was  entitled  to  the 
proceeds  of  the  same. 

The  Chief  Judge  in  Bankruptcy  carried 


(5)  47  Law  J.  Rep.  Bankr.  64 ;  Law  Rep.  7 
Ch.  D.  8S2. 


(6)  45  Law  J.  Rep.  fixch.  499 ;  Law  Rep.  1 
Bz.  D.  146. 
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this  one  step  farther,  by  holding  that  a 
creditor  who  had  signed  judgment  for 
5,000^.  might  levy  for  any  part  of  his 
debt  under  50Z.,  and  so  entitle  himself  to 
the  proceeds — Ex  parte  Berihier  (5). 

Now,  in  the  present  case,  the  judgment 
creditor  is,  in  our  opinion,  entitled  to  the 
proceeds,  whether  the  judgment  or  the 
subsequent  levy  and  expenses  are  to  be 
regarded  as  the  criterion. 

If  the  judgment  is  to  rule,  the  judg- 
ment debt  is  less  than  50^.,  and  is  there- 
fore within  the  words  of  the  statute  read 
in  their  natural  order,  and  according  to 
what  would  have  seemed  to  us  their  na- 
tural sense.  If,  on  the  other  hand,  the 
matter  is  to  be  decided  according  to  the 
principles  laid  down  and  acted  upon  in 
the  authorities  we  have  referred  to,  yet, 
inasmuch  as  the  execution  creditor  be- 
fore sale  directed  that  less  than  60Z.  should 
be  levied,  and  the  sale  accordingly  made 
was  limited  to  a  sum  which  with  all 
charges  and  expenses  was  under  50/.,  and 
as,  according  to  those  authorities,  the  real 
question  is,  what  is  the  amount  actually 
levied  by  sale,  it  follows  that  the  execu- 
tion creditor  is  equally  entitled. 

We  therefore  bar  the  trustee,  the  claim- 
ant^ with  costs,  leaving  the  shOTifP  to  pro- 
ceed in  due  course  to  deal  with  the  pro- 
ceeds, according  to  his  duty,  under  the 
fi.fa. 

Judgmenlfor  plaintiff  in  the  irUer- 
pleader  suit. 
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SoUciton — O.  H.  Carthew,  for  the  ezecation 
creditor ;  T.  White  k  Son,  agents  for  Hand  & 
Ck>.,  Stafford,  for  the  sheriff  and  the  claimant. 


\jLa    J. 

82.    1 
il5.  ^ 
y5.  J 


TURNER  V.   BBIDOETT. 

WRIGHT  (claimant),'* 
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[IN  THE  COURT  OF  APPEAL.] 
1882. 
April 
May 

Practice — Interpleader — Appeal — Order 
made  by  Court  in  a  Summary  Ma/nner — 
Common  Law  Procedure  Act  (23  ^  24 
Vict.  c.  126),  88,  U  and  17. 

When  a  Judge  txt  ehamber8  refere  an 
interpleader  summons  to  the  Courts  and 
the  Court  gives  judgment  and  makes  an 
{yrder  thereon  without  directing  an  issue, 
that  order  is  final,  and  no  appeal  can  he 
brought  from  that  judgment. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  an  interpleader  sum- 
mons referred  to  the  Court  by  Stephen,  J* 

The  question  was  whether  Wright^  the 
trustee  in  liquidation,  or  whether  Tinner^ 
the  execution  creditor,  was  entitled  to  the 
proceeds  of  a  levy  made  under  a  judgment 
tor  less  than  50^. 

An  interpleader  summons  being  taken 
out  was  referred  by  Stephen,  J.,  at  cham- 
bers, to  the  Oourt>  when  the  Divisional 
Court  gave  judgment  for  the  execution 
creditor.    {Ante,  p.  374.) 

The  trustee  in  liquidation  appealed. 

Charles,  Q.C.,  and  Yelverton,  for  the 
execution  creditor. — ^There  is  a  preliminary 
objection  to  the  hearing  of  this  appeal,  for 
the  order  was  made  under  sections  14  and 
17  of  the  Common  Law  Procedure  Act, 
1860  (1),  in  a  summary  manner,  andfrt>m 

*  Chram  Brett,  L.J.;  and  Holker,  L.J. 

(1)  23  k  24  Vict.  c.  126  (Common  Law  Pro- 
cedore  Act,  1860),  8. 14 :  "  Upon  the  hearing  of 
any  rule  or  order  calling  npon  persons  to  appear 
and  state  the  nature  and  partioolars  of  their 
claims,  it  shall  be  lawful  for  the  Court  or  Judge, 
wherever,  from  the  smallness  of  the  amount  in 
dispute,  or  of  the  value  of  the  goods  seised,  it 
shall  appear  to  them  or  him  desirable  and  riff ht 
so  to  do,  at  the  request  of  either  party,  to  dis- 
pose of  the  merits  of  the  respective  claims  of 
such  parties,  and  to  determine  the  same  in  a 
summary  manner  upon  such  terms  as  they  or  he 
shall  think  fit  to  impose,  and  to  make  such 
other  rules  and  orders  therein  as  to  costs,  and 
ail  other  matters  as  may  be  just." 

Section  16 :  <*  In  all  eases  of  interpleader  pro- 
ceedings, where  the  question  is  one  of  law,  and 
the  facts  are  not  in  dispute,  the  Judge  shaJl  be 
at  liberty  at  his  discretion  to  decide  the  ques- 
tion without  directing  an  action  or  issue,  and  if 

3C 
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such  an  order  there  is  no  appeal.  If  the 
Judge  had  made  this  order  at  chambers, 
there  would  clearly  have  been  no  appeal — 
Dodds  V.  Sliepherd  (2) — and  as  the  Judge 
at  chambers,  instead  of  making  the  order 
himself,  referred  the  question  to  the  Court, 
the  judgment  of  the  Court  is  **  final  and 
conclusive." 

[Brett,  L.J. — K  the  Judge  tries  an 
issue  and  gives  judgment,  there  is  then  a 
right  of  appeal.  Do  those  words  mean 
more  than  that  the  judgment  is  in  such  a 
case  a  final  judgment)] 

The  section  says  that  the  decision  of  the 
Court  or  a  Judge  in  a  summary  manner 
shall  be  final  and  conclusive  against  the 
parties.  By  section  2  of  the  old  Inter- 
pleader Act,  1  <fe  2  Will.  4.  c.  58  (3),  the 
judgment  in  an  issue  and  the  decision  of 
a  Court  or  a  Judge  in  a  summary  manner 
was  to  be  final ;  and  under  that  statute  it 
has  been  held  that  where  an  issue  is 
directed  a  new  trial  may  be  granted  if  the 

he  shall  think  it  desirable,  to  order  that  a 
special  case  be  stated  for  the  opinion  of  the 
Court." 

Section  16:  "The  proceedings  upon  such 
case  shall,  as  nearly  as  may  be,  be  the  same  as 
upon  a  special  case  stated  under  the  Common 
Law  Procedure  Act,  1852;  and  error  may  be 
brought  upon  a  judgment  upon  such  case ;  and 
the  provisions  of  the  Common  Law  Procedure 
Act,  1854,  as  to  bringing  error  upon  a  special 
case,  shall  apply  to  the  proceedings  in  error 
upon  a  speciaJ  case  under  this  Act.'* 

Section  17 : "  The  judgment  in  any  such  action 
or  issue  as  may  be  directed  by  the  Court  or 
Judge  in  any  interpleader  proceedings,  and  the 
decision  of  the  Court  or  Judge  in  a  sununaiy 
manner  shall  be  final  and  conclusive  against 
the  parties  and  all  persons  claiming  by,  from, 
or  under  them." 

(2)  46  Law  J.  Bep.  Ezch.  457 ;  Law  Bep.  1 
Ex.  D.  75. 

(3)  1  &  2  Wm.  4.  c.  58.  s.  2 ;  «  The  judg- 
ment in  any  such  action  or  issue  lu  maybe 
directed  by  tiie  Court  or  Judge,  and  the  decision 
of  the  Court  or  Judge  in  a  summary  manner 
shall  be  final  and  conclusive  against  the  parties, 
and  all  persons  claiming  by,  from,  or  under 
them." 

Section  5 :  <*  Provided  also,  and  be  it  further 
enacted,  that  if  upon  application  to  a  Judge  in 
the  first  instance,  or  in  any  later  stage  of  the 
proceedings,  he  shall  think  the  matter  more  fit 
for  the  decision  of  the  Court,  it  shall  be  lawful 
for  him  to  refer  the  matter  to  the  Court ;  and 
thereupon  the  Court  shall  and  may  hear  and 
dispose  of  the  same  in  the  same  manner  as  if 
the  proceeding  had  originally  commenced  by 
rule  of  Court  instead  of  the  order  of  a  Judge." 


verdict  be  against  evidence.  It  has  alao 
been  held  that  there  is  an  appeal  from  a 
judgment  in  an  action  or  issue — WiU  v. 
Parker  (4) — but  that  does  not  apply  to 
the  case  of  a  decision  given  in  a  summaiy 
manner. 

HarriaoTiy  Q,0,  (Cyril  JDodd  with  him), 
for  the  trustee. — If  it  be  necessary  this 
Court  will  review  the  decision  in  Dodda  v. 
Shepherd  (2),  and  it  can  be  contended,  as 
has  been  said  by  the  Master  of  the  Bolls 
in  Ex  parte  Streeter  (5),  that  the  raUo 
decidendi  of  that  case  is  inconsistent  with 
the  principle  laid  down  by  the  House  of 
Lords  in  Gamett  v.  Bradlef/i  (6),  and  that 
if  it  were  rightly  decided  the  provision  in 
section  20  of  39  &  40  Vict  c.  69  (7) 
would  have  been  unnecessary. 

[Brett,  L.J. — If  the  decision  in  Doddg 
V.  Shepherd  (2)  cannot  be  supported,  yet 
does  not  that  section  of  the  Appellate 
Jurisdiction  Act  take  away  the  right  of 
appeal  in  this  case  91 

It  is  submitted  uiat  the  question  does 
not  arise  here ;  as  there  was  no  Bummaiy 
dedfiion  in  this  case,  this  case  was  not 
treated  as  a  trifling  matter ;  but  the  &cts 
being  admitted,  the  Judge  at  dbambers 
was  requested  to  refer  the  matter  to  the 
Court  on  aooount  of  its  complexity. 

JBbett,    L.J. — How  could  the  Court 
ke  any  order,  save  in  a  summary  man- 
ner, as  no  issue  has  been  directed  t] 

All  the  facts  were  admitted  as  thou|^ 
they  had  been  stated  on  a  special  case,  and 
if  a  special  case  had  been  stated  then  there 
would  have  been  a  right  of  appeal  This 
case  was  really  taken  as  though  it  came 
within  section  5  of  the  Interpleader  Act^ 
1  &  2  Will.  4.  c.  58  (3),  as  though  an  appli- 
cation had  been  made  to  the  Judge,  and  he 
had  referred  it  to  the  Court,  in  whidi  case  it 
would  be  disposed  of  as  though  the  prooeed- 
ings  had  commenced  by  rule  of  Court,  and 
then  an  appeal  could  be  brought.  The  words 

(4)  46  Law  J.  Bep.  Q.B.  460. 
(6)  Law  Bep.  19  Ch.  D.  316. 

(6)  48  Law  J.  Bep.  Exch.  186 ;  Law  Bep.  S 
App.  Cas.  944. 

(7)  89  &  40  Vict,  c.  69.  s.  20 :  "Where  by  Act 
of  Parliament  it  is  provided  that  the  decision  of 
any  Court  or  Judge,  the  jurisdiction  of  which 
Court  or  Judge  is  transferred  to  the  High  Conrt 
of  Justice,  is  to  be  final,  an  appeal  shall  not  lie 
in  any  such  case  firom  the  decision  of  the  High 
Court  of  Justice,  or  of  any  Judge  thereof,  to  Her 
Majesty's  Court  of  Appeid." 
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in  section  2  of  that  Act  as  to  a  judgment 
being  final  are  the  same  as  those  in  the 
section  now  relied  on  by  the  respondent, 
and  yet  WiU  v.  Parker  (4)  shews  that  an 
appeal  lay. 

[Breit,  L.J. — ^Is  not  that  true  in  oases 
in  which  there  has  been  an  issue  and  a 
trial,  and  is  there  not  a  distinction  between 
such  cases  and  a  case  of  the  exercise  of  a 
summaiy  jurisdiction  1] 

Sections  15  and  16  of  the  Common  Law 
Procedure  Act,  1860  (1),  provide  that  a 
special  case  may  be  stated  in  interpleader, 
and  that  error  may  be  brought  upon  such 
a  case. 

[Bbbtt,  L.  J. — ^It  does  not  appear  that 
section  20  of  the  Appellate  Jurisdiction 
Act,  1876  (7),  was  brought  to  the  notice 
of  the  Court  in  WiU  v.  Pa/rkw  (4)]. 

The  general  enactment  that  an  appeal 
may  be  brought  on  orders  of  the  High 
Court  must  override  the  special  enactment 
of  the  interpleader  statutes. 

Charles^  Q.C.^  in  reply. — ^In  Buse  v. 
Roper  (8),  the  Court  of  Appeal  followed 
Dodd$  V.  Shepherd  ^2).  So  that  that  case, 
which  is  not  in  conflict  with  WUt  v.  Parker 
(4),  binds  this  Court,  and  even  if  it  did 
not,  section  20  of  the  Appellate  Jurisdiction 
Act,  1876  (7),  would  bar  this  appeal. 

Cwr,  adv,  vuU, 

Bbktt,  L.J.,  on  May  5,  delivered  the 
judgment  of  the  Court. — ^In  this  case  an 
interpleader  summons  was  taken  out  at 
chambers,  and  was  in  consequence  of  some 
difficulty  referred  by  the  Judge  at  chambers 
to  the  Divisional  Court.  The  Divisional 
Court  did  not  order  an  interpleader  issue, 
but  decided  the  case  by  barring  the  trustee 
in  liquidation,  and  directing  the  sherilT  to 
pay  Uie  proceeds  over  to  one  of  the  other 
parties.  Then  an  appeal  was  brought 
here  from  that  decision,  and  on  that  appeal 
a  preliminary  objection  was  taken  that  no 
appeal  could  be  brought  from  that  decision 
of  the  Divisional  Court.  We  took  time  to 
consider  the  point,  and  to  look  into  the  cases 
which  were  cited.  Lord  Justice  Holker 
and  I,  before  whom  the  case  was  heard, 
think  that  this  preliminary  objection  must 
prevaiL  We  have  come  to  the  conclusion, 
which  is  the  same  conclusion  that  has 
before  been  expressed  in  this  Court,  that 

(8)  41  L.I.  N.S.  467. 
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the  sections  of  the  Common  Law  Procedure 
Act  which  refer  to  interpleader  are  not 
repealed  or  altered  by  the  Judicature  Acts. 
Those  Acts  leave  the  interpleader  procedure 
the  same  as  it  was  before  they  were 
passed.  I  think  that  the  rule  which 
existed  before  the  Judicature  Act,  and 
which  exists  now,  is  this,  that  upon  any- 
thing which  occurs  at  the  trial  of  an  int^- 
pleader  issue,  there  is — if  the  case  is  tried 
before  a  Judge  with  a  jury — an  appeal  to 
the  Divisional  Court,  and  then  an  appeal 
from  the  judgment  of  the  Divisional  Coiurt 
to  this  Court,  and  if  the  issue  is  tried 
without  a  jury  then  there  is  an  appeal 
from  the  judgment  of  the  Judge  to  this 
Court.  Wherever  a  Judge  at  chambers, 
or  a  tribunal  which  considers  an  inter- 
pleader summons,  does  not  order  an  issue, 
but  decides  the  case  on  the  summons, 
that  is,  as  it  seems  to  me,  an  exercise  of 
summary  jurisdiction,  and  from  that  there 
is  by  the  provisions  of  the  Common  Law 
Procedure  Act,  1860  (1),  no  appeal.  The 
decision  of  the  tribunal  is  final. 

The  cases  cited,  as  it  seems  to  me,  draw 
that  distinction,  so  that  the  only  question 
here  is  whether  the  decision  in  this  case 
can  be  said  to  be  a  summary  decision  or  not. 
If  the  Judge  at  chambers  had  come  to  the 
same  decision,  and  given  the  same  judgment 
as  the  Divisional  Couit  has  done  in  this  case, 
then  that  would  certainly  be  a  summary 
decision.  Is  the  case  then  altered  because 
the  Judge  referred  the  case  to  the 
Divisionsd  Court,  and  the  Divisional 
Court  dealt  with  it  as  he  would  have 
done  f  It  cannot  be  altered  ;  a  Judge  at 
chambers  is  always  acting  for  the  Coui't) 
and  when  he  refers  a  quef>tion  to  the 
Court  he  refers  his  jurisdiction  to  the 
Court.  If  the  Court  had  ordered  an  inter- 
pleader issue,  then  there  would  be  a  right 
of  appeal,  but  as  the  Court  barred  the 
claimant,  and  directed  the  money  to  be 
paid  over  to  one  of  the  other  parties,  that 
judgment  is  final,  and  we  ainnot  hear  this 
appeal,  for  the  preliminary  objection  must 
prevail. 

Appeal  (lismieaed. 

Solicitors — White  &  Son,  agents  for  Hand&  Co., 
Stafford,  for  appellant;  G.  H.  Carthew,  for 
respondent. 
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Lihel — Plea  of  Jfistification — Evidence 
of  Rumours  to  same  effect  as  Allegations 
in  Libel — Evidence  o/  particular  acts  of 
Misconduct  on  tJie  part  of  tlie  Plaintiff — 
General  Evidence  of  Reputation  of  tlie 
Plaintiff  in  Mitigation  of  Damages — 
Material  Facts  on  which  the  Defendant 
relies — Order  XIX,  rule  4. 

Action  for  a  libel  alleging  that  the  plain- 
tiff, a  journalist  and  dramatic  critic,  had 
extorted  money  by  threatening  to  pt^blish 
defamatory  matter  of  a  deceased  actress. 
Statement  of  defence,  inter  alia,  plea  of  justi- 
fication:— Held,  by  Mathew,  J.,  and 
Cave,  J.,  thai — first,  evidence  of  the  exr- 
istence  of  rumours  to  the  sams  effect  as 
cUlegations  in  the  libel  is  not  admissible  ; 
secondly,  evidence  of  particular  acts  of 
misconduct  on  the  part  of  the  plaintiff  is 
not  admissible;  though,  thirdly,  semble 
that  general  evidence  of  the  reputation  of 
the  plaintiff  may  be  given  in  mitigation 
ofdamfUbges — but  to  entitle  the  defendant  to 
give  such  evidence  it  must  be  stated  or  re- 
ferred to  in  his  pleadings,  as  a  material 
fact  on  which  the  defendant  relies,  within 
Order  XIX,  rule  4. 

This  was  an  action  for  libel  in  which  a 
verdict  passed  for  the  plaintiff.  A  rule 
nisi  was  obtained  for  a  new  trial  on  the 
ground  of  the  improper  rejection  of  evi- 
dence relating  to  the  character  of  the 
plaintiff,  and  tending  to  shew  that  rumours 
existed  previously  to  the  same  effect  as  the 
libellous  statements. 

C.  Russell,  Q,C.,  and  F.  0.  Crump, 
shewed  cause. 

W,  Willis,  Q,C.,  Moloney  and  MacdoneU, 
in  support  of  rule. 

The  facts  of  the  case  and  the  arguments 
appear  sufficiently  in  the  judgments. 

In  addition  to  the  authorities  cited  in 
the  j  idgmentp,  counsel  referred  to  Odgers 
on  Libd,  p.  304 ;  Shores  Law  of  Litera- 
ture and  Art,  and  Toumshend  on  Libel,  3rd 
ed.  p.  677. 

Cur.  adv,  vult. 

The  following  judgments  were  (on 
March  20)  delivered  : — 


Mathew,  J. — This  was  an  action  brought 
for  publishing  in  a  paper  called  the  Referee 
a  libel,  imputing  to  the  plaintiff  that,  by 
threatening  to  publish  in  a  journal  caJled 
the  Theatre  defamatory  statements  with 
reference  to  a  deceased  actress,  he  had  ex- 
torted a  sum  of  500Z.  from  Admiral  Glyn. 

The  case  was  tried  before  the  Lord  Chief 
Justice  and  a  special  jury,  when  the  de- 
fence set  up  was  that  the  alleged  libel  was 
true.  The  jury  returned  a  verdict  for  the 
plaintiff,  damages  1,500^. 

A  rule  was  afterwards  obtained  by  Mr. 
Willis  to  set  the  verdict  aside,  on  the 
ground  that  the  Chief  Justice  had  refused 
to  admit  evidence  of  rumours  before  the 
publication  of  the  libel  that  the  plaintiff 
had  been  guilty  of  the  misconduct  imputed 
to  him,  and  also  had  declined  to  permit  the 
defendant  to  give  evidence  of  previous  acts 
of  the  plaintiff  which  were  said  to  have 
been  of  a  discreditable  character. 

It  was  urged  for  the  defendant  upon  the 
argument  of  the  rule,  that  even  upon  the 
assumption  that  the  libel  in  question  was 
false  and  malicious,  it  was  open  to  the 
defendant  to  attack  the  character  of  the 
plaintiff  with  a  view  of  reducing  the 
damages.  This  it  was  said  might  be  ao- 
oomplished,  either  by  calling  witnesaeB  to 
shew  that  before  the  libel  was  published 
they  had  been  told  that  the  plaintiff  was 
guilty  of  the  misconduct  charged  against 
him,  or  by  giving  evidence  of  any  acts 
of  the  plaintiff  in  the  course  of  his  life, 
from  which  the  jury  might  infer  that  he 
was  not  a  person  of  good  conduct  or 
reputation,  and  therefore  ought  not  to  be 
compensated  in  damages  as  if  he  were. 

The  learned  counsel  for  the  defendant  did 
not  insist  upon  the  right  to  disparage  the 
character  of  the  plaintiff,  in  reduction  of 
damages,  as  one  peculiar  to  publishers  of 
newspapers,  but  he  claimed  it  on  behalf  of 
all  persons  who  were  shewn  to  the  satis- 
faction of  a  jury  to  have  published  what 
was  defamatory,  and  who  had  failed  in  the 
attempt  to  prove  a  justification. 

It  was  treated  as  a  matter  too  clear  for 
argument,  that  evidence  of  such  rumours 
about  a  plaintiff's  conduct  ought  to  in- 
fluence the  minds  of  a  jury  in  reduction  of 
the  damages,  even  though  the  rumours 
were  admitted  to  be  fsdse ;  and  it  was  in- 
sisted that  the  defendant  might  give  the 
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evidenoe  in  the  oourse  of  the  caae,  although 
the  effect  would  he  to  make  it  extremely 
difficult  for  a  jury  to  discriminate  between 
evidence  which  might  appear  to  be,  but 
which  was  not,  legitimate  proof  of  the 
truth  of  the  libel,  and  that  which  was 
offered  merely  in  reduction  of  damages. 

Now,  if  rumours  of  the  truth  of  the 
hbel  might  be  proved  in  reduction  of 
damages,  it  would  seem  to  follow  that 
rumours  of  any  other  misconduct  on  the 
part  of  the  plaintiff  ought  also  to  be 
admitted. 

In  each  case  the  jury  might  infer  that 
the  plaintiff  was  not  a  person  of  good 
character,  and  the  evidence  would  there- 
fore become  relevant  in  mitigation  of 
damages;  but  this  extreme  view  of  the 
defendant's  right  was  not  insisted  upon  by 
Mr.  Willis. 

The  contention,  that  for  a  similar  pur- 
pose any  previous  misconduct  of  the  plain- 
tiff might  be  proved,  was  referred  to  the 
same  supposed  rule  of  law. 

It  was  pointed  out,  on  behalf  of  the 
pkintifl^  that  if  the  defendant  were  right, 
a  plaintiff  in  an  action  for  libel  would  be 
placed  in  a  position  of  great  difficulty,  for 
he  might  not  be  prepared  to  meet  charges 
of  which  he  would  have  had  no  notice; 
and  an  unscrupulous  or  vindictive  defen- 
dant might  thus  make  use  of  the  action 
brought  to  clear  the  plaintiffs  character, 
to  heap  calumnies  upon  him  as  imfounded 
as  the  original  libel.  The  result  would  be, 
that  a  Court  of  law  would  be  less  dreaded 
by  the  worst  libellers  than  by  their  victims, 
for  few  men  would  face  a  trial  at  the  risk 
of  having  to  encounter  charges  which  the 
maUcious  ingenuity  of  the  defendant  might 
render  it  almost  impossible  to  meet.  Thus 
a  man  of  the  highest  reputation  in  his  own 
country,  who  had  been  cruelly  libelled, 
might  be  charged  with  having  done  some- 
thing many  years  before,  and  in  another 
country,  while  it  would  be  practically  out 
of  his  power  to  disprove  the  charge  by  any 
other  evidence  than  his  own  t^imony, 
and  this  the  jury  might  be  asked  to  dis- 
believe. 

It  was  not  disputed  by  the  counsel  for 
the  defendant,  when  pressed  with  these 
considerations,  that  where  such  evidence 
was  offered  on  behalf  of  the  defendant,  it 
might  be  reasonable  to  permit  the  plaintiff 
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to  call  witnesses  to  contradict  the  witoessee 
for  the  defendant,  and  if  the  plaintiff  were 
not  able  to  do  so  at  once  it  was  pointed 
out  that  the  Court  possesses  a  power  to 
adjourn  any  trial  in  order  that  further 
evidence  may  be  obtained,  and  that  this 
power  would  doubtless  in  a  proper  case  be 
exercised  in  the  plaintiff's  favour. 

When  it  was  pointed  out  for  the  plain- 
tiff that  such  a  course  must  inflict  grievous 
hardship,  the  counsel  for  the  ddPendant 
insisted  that  considerations  of  hardship 
were  not  admissible  in  discussing  the 
question,  because,  as  he  maintained,  the 
law  upon  the  subject  was  settled  and  must 
continue  to  be  enforced. 

In  support  of  his  contention,  Mr.  Willis 
mainly  relied  on  the  case  of  Leioeater  v. 
WcUter  (1),  a  decision  which  he  asserted 
was  recognised  by  writers  of  authority  on 
the  subject  of  defamation^  to  sevend  of 
whose  works  he  referred. 

I  have  had  the  advantage  of  seeing  the 
judgment  which  my  brother  Cave  is  about 
to  deliver,  and  I  agree  with  him  in  the 
conclusions  at  which  he  has  arrived  after 
a  careful  examination  of  the  cases.  I 
think  that  under  our  old  system  of  plead- 
ing, the  more  weighty  authority  was  in 
favour  of  the  admissibility  of  general  evi- 
dence of  bad  character,  even  though  no 
notice  were  given  to  the  plaintiff  of  the 
intention  to  raise  any  such  issue.  I  do 
not  think  that  evidence  of  rumours  that 
the  plaintiff  had  done  what  was  chaiged 
against  him  in  the  libel,  or  of  particular 
acts  of  misconduct,  would  have  been  ad- 
missible. But  I  rest  my  judgment  in  this 
case  upon  the  consideration  that  the  au- 
thorities relied  upon  by  Mr,  Willis  have 
no  application  to  the  pleadings  which  have 
been  prescribed  by  the  Judicature  Acts. 

Under  our  new  procedure  a  statement 
of  the  material  facts  upon  which  the  de- 
fendant intended  to  rely  ought  to  have 
appeared  in  his  pleadings.  But  there  had 
been  no  notice  upon  the  statement  of 
defence  in  this  case  that  evidence  would 
be  offered  at  the  trial  of  the  matters  with 
respect  to  which  the  ruling  of  the  Lord 
Chief  Justice  l9  complained  of,  and  on  this 
ground  I  am  of  opinion  that  the  evidence 
was  properly  rejected. 

A  further  ground  upon  which  the  rule 
(1)  2  Campb.  251. 
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was  opposed  by  Mr.  Russell  was  this, 
that  under  Order  XXXIX.  rule  3,  even 
upon  the  assumption  that  the  evidence 
should  have  been  admitted,  a  new  trial 
ought  not  to  be  granted  unless  the  defen- 
dant could  shew  that  some  substantial 
wrong  had  been  done  him. 

The  particular  acts  of  misconduct  which 
were  sought  to  be  proved  at  the  trial,  and 
with  reference  to  which  the  evidence  was 
rejected,  arose  out  of  the  plaintiflTs  rela- 
tions to  two  newspapers,  the  Daily  Tele- 
graph  and  the  Uorriet 

It  was  asserted  that  the  plaintiff  had 
published  in  the  Daily  Telegraphy  in  the 
year  1878,  a  hostile  criticism  on  an  actor 
with  whom  it  was  alleged  he  had  quarrelled. 
The  only  information  before  this  Court 
with  respect  to  the  article  was  the  state- 
ment of  counsel  that  he  had  re£ui  it,  and 
that  it  was  severe. 

I  cannot  say  upon  this  information  that 
any  substantial  wrong  was  done  the  de- 
fendant, within  the  meaning  of  Order 
XXXIX.  rule  3,  by  the  rejection  of  this 
evidence. 

With  respect  to  the  Hornet  it  was  said 
that  the  plaintiff  had  instituted  in  1873  a 
prosecution  against  that  paper  from  which 
he  had  withdrawn  under  discreditable  cir- 
cumstances. But  this  evidence  was  with- 
drawn by  Mr.  WiUis  at  the  trial,  and  I 
understood  it  to  have  been  admitted  in  the 
course  of  the  argument  that  there  wtis  no 
Buch  rejection  of  the  evidence  by  the  Lord 
Chief  Justice  as  amoimted  to  a  misdirec- 
tion. 

With  respect  to  the  rumours  which  the 
defendant  was  prevented  from  giving  in 
evidence,  I  may  add  that  I  am  not  satisfied 
that  any  substantial  wrong  has  been 
thereby  done  the  defendant,  for  the  defen- 
dant was  not  prepared  to  shew  that  the 
rumours  were  believed. 

The  heavy  damages  would  seem  to  be 
due  to  the  vindictive  spirit  in  which  the 
action  was  defended.  For  this  the  jury 
appear  to  have  thought  that  the  defendant 
deserved  to  be  punished  in  an  exemplary 
manner.  I  see  no  reason  to  think  that 
the  rejected  evidence  would  have  had  any 
effect  in  inducing  the  jury  to  take  a  more 
indulgent  view  of  the  defendant's  conduct 
towards  the  plaintiff. 

The  rule  must  be  dischaiged. 


Cave,  J. — In  this  case  the  defendant 
claims  a  new  trial  on  the  ground  that  the 
Lord  Chief  Justice  misdirected  the  juiy,  in 
rejecting,  first,  evidence  of  the  plaintiff's 
general  bad  character ;  secondly,  evidence 
that  rumours  to  the  same  effect  as  the 
libel  complained  of  were  in  general  circu- 
lation before  the  publication  of  the  libel. 

The  action  was  for  a  libel  published  by 
the  defendant  of  the  plaintiff,  alleging  that 
the  latter  had  extorted  a  sum  of  500/. 
from  Admiral  Carr  Glynn  by  threatening 
to  publish  defamatory  matter  of  Min 
Neilson,  an  actress,  then  lately  dead. 

The  questions  which  were  rejected  con- 
sisted in  part  of  questions  put  to  the 
plaintiff,  who  was  csJled  by  the  defendant 
as  his  own  witness,  and  in  part  of  ques- 
tions put  to  other  witnesses  called  by  the 
defendant.  The  questions  put  to  the  plain- 
tiff were  directed  to  prove— first,  That 
being  engaged  as  a  theatrical  critic  on  the 
Daily  Telegraph,  he  had  after  a  quarrel 
with  Mr.  Yezin,  the  actor,  written  for  the 
Daily  Telegraph  a  false  and  dishonest 
criticism  of  Mr.  Yezin's  acting  for  the 
purpose  of  gratifying  his  spite  against  that 
gentleman  ;  secondly.  That  he  had  ap(do- 
gised  to  other  people  for  libels  he  had  pub- 
lished of  them ;  and  thirdly,  That  he  had 
taken  proceedings  for  libel  against  a  paper 
called  the  Hornet,  and  in  the  oourae  of 
those  proceedings  had  made  statements  on 
oath  diametrically  opposed  to  those  he  had 
made  in  the  witness-box  on  the  then  pro- 
ceeding trial. 

The  questions  put  to  the  other  witnesses 
were — ^first.  Questions  put  to  Mr.  Martin, 
chief  clerk  at  the  Guildhall  Police  Court, 
directed  to  prove  what  had  been  sworn  by 
the  plaintiff  in  the  course  of  his  proceed- 
ings against  the  Hornet  j  and,  secondly,  A 
question  put  to  Mr.  Ledger  as  to  whether 
he  had  anywhere  heard  from  any  one  before 
the  publication  of  the  libel  in  question  a 
statement  about  the  plaintiff  to  the  same 
effect  as  the  libel. 

As  to  the  questions  put  to  the  plaintiff 
himself,  the  case  is  a  little  complicated 
from  the  adoption  by  the  defendant  of  the 
very  unusual  course  of  calling  the  plaintiff 
as  his  own  witness.  The  consequence  of 
this  was  that  the  questions  cotild  not,  as 
was  admitted,  be  justified  as  going  to  the 
plaintiff's  credit,  since  the  defendant  by 
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eleotiiig  to  call  him  as  his  own  witness 
had  disabled  himself  from  impeaching  his 
credit.  The  rule  was  moved  and  obtained 
on  the  ground  that  the  evidence  was  ad- 
missible in  mitigation  of  damageB,  but  on 
the  argument  it  was  also  contended  that 
the  evidence  was  admissible  under  the  plea 
of  justification. 

The  authorities  on  the  subject  consist 
principally  of  decisions  at  Nisi  Prius,  some 
of  which  are  contained  in  Nisi  Prius 
reports,  while  others  are  to  be  found  only 
in  the  shape  of  short  'extracts  in  text- 
books, in  which  last  cases  the  principle 
underlying  the  admission  of  the  evidence 
is  not  always  easy  to  discover.  These 
decisions  relate  to  the  admissibility — ^first, 
<^  evidence  of  reputation;  secondly,  evi- 
dence of  rumours  of  and  suspicions  to  the 
same  effect  as  Uie  de£unatory  matter  com- 
plained of;  and,  thirdly,  evidence  of  par- 
ticular facts  tending  to  shew  the  character 
and  disposition  of  the  plaintiff  The  case 
most  often  cited  is  that  of  Leicester  v. 
WaUer  {\\  decided  in  1809,  which  was  an 
action  tor  a  libel  in  a  newspaper,  alleging 
that  the  plaintiff  had  been  guilty  of  un- 
natural practices.  Sir  James  Mansfield 
allowed  the  defendant  to  call  witnesses  to 
prove,  in  mitigation  of  damages,  that  before 
the  publication  of  the  libel  Uiere  was  a 
general  suspicion  of  the  plaintiflfs  character 
and  habits,  that  it  was  generally  rumoured 
that  such  a  charge  had  been  brought 
against  him,  and  that  his  relations  and 
former  acquaintances  had  on  this  ground 
ceased  to  visit  him.  The  learned  Judge 
in  summing  up  told  the  jury  that  they 
would  have  to  consider  in  assessing  the 
damages  whether  the  reports  which  had 
been  proved  were  sufficient  to  shew  that 
he  cotdd  receive  little  injury,  and  that  in 
this  point  of  view  it  did  not  matter 
whether  the  reports  were  well  or  ill 
founded,  provided  they  got  into  many 
men's  mouths. 

Sir  James  Mansfield  in  that  case  ex- 
pressed his  own  dissatisfaction  with  the 
arguments  adduced  in  support  of  the 
admissibility  of  the  evidence,  but  yielded 
to  three  cases  which  were  cited  to  him : 
one  was  Knobell  v.  FuUer  (2),  where  Chief 
Justice  Eyre  held  that  the  defendant  may 
on  the  general  issue  prove,  in  mitigation  of 
(2)  Peake  Ad«  G.  139. 
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damages,  such  facts  and  circumstances  as 
shew  a  ground  of  suspicion  not  amount- 
ing to  actual  proof  of  the  plaintiff's  guilt. 
The  second  was  Earner  v.  Merle  (3), 
where  Lord  Ellenborough  in  an  action  for 
words  of  insolvency  permitted  the  defen- 
dant to  prove  that  at  the  time  there  were 
rumours  in  circulation  that  the  plaintiff's 
acceptances  were  dishonoured.  The  third 
was  an  anonymous  case,  in  which  Mr.  Jus- 
tice Le  Blanc  was  stated  to  have  received 
evidence  under  the  general  issue  that  the 
plaintiff  had  been  guilty  of  attempts  to 
commit  the  crime  which  the  defendant  had 
imputed  to  him. 

In  Earner  v.  MerU  (3)  the  evidence 
admitted  fell  under  the  second  of  the 
above  heads,  while  in  KnoheU  v.  FuUer  (2) 
and  the  anonymous  case,  the  evidence  was 
admitted  on  the  principle  that  facts  not 
amounting  to  a  complete  justification 
might,  under  the  plea  of  not  guilty,  be 
proved,  in  mitigation  of  damages,  as  in 
some  way  excusing  the  defendant.  This 
principle  has  long  been  exploded,  as  it  is 
obvious  that  it  was  impossible  in  practice 
to  draw  the  line  between  facts  amounting 
to  suspicion  only  and  facts  amounting  to  a 
justification. 

In  Leicester  v.  Walter  (1)  there  seems  to 
have  been  some  confusion  between  evidence 
of  general  reputation  and  evidence  of 
rumours  and  suspicions,  which  may  account 
for  Sir  James  Mansfield's  doubts  as  to  the 
admissibility  of  the  evidence. 

In  Kirkman  v.  Oxley  (4),  the  date  of 
which  I  have  not  been  able  to  ascertain 
precisely,  Mr.  Justice  Heath,  in  an  action 
for  slander,  allowed  the  defendant  to  go 
into  evidence  of  the  plaintiffs  bad  character 
in  mitigation  of  damages.  Here  the  evi- 
dence admitted  would  seem  to  fall  under 
the  first  head. 

In  Williams  v.  CaUender  (5),  decided 
in  1810,  Lord  Ellenborough  held  that  in 
libel  the  defendant  might  give  in  evidence 
somewhat  of  the  real  character  of  the 
plaintiff,  and  shew  that  it  was  not  un- 
blemished and  entire;  and  in  this  case, 
again,  the  evidence  appears  to  range  itself 
under  the  first  head. 

(3)  Not  reported. 

(4)  Phil,  on  By.  189 ;  2  Stark  on  Ev.  306j» 
(K). 

(6)  Holt,  N.P.  307. 
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In V.  Moor  (6),  decided  in  181 3,  the 

question  came  before  a  Court  in  banc,  con- 
sisting of  Lord  Chief  Justice  Ellenborough, 
and  Mr.  Justice  Grose  and  Mr.  Justice 
Bay  ley.  That  was  an  action  for  words  im- 
puting to  the  plaintiff  unnatural  practices, 
and  the  declaration  alleged  that  the  plaintiff 
had  never  been  suspected  to  have  been  guilty 
of  the  misconduct  alleged,  and  claimed 
general  damages.  Mr.  Justice  Grose  al- 
lowed the  witness  who  proved  the  words 
to  be  asked  on  cross-examination  whether 
he  had  not  heard  reports  in  the  neighbour- 
hood that  the  plaintiff  had  been  guilty  of 
similar  practices.  This  was  done  upon  the 
authority  of  Leicester  v.  Walter  (1),  and  on 
the  ground  that  it  was  evidence  to  contrar 
diet  the  plaintiff's  allegation  that  he  was 
of  good  £a.me,  and  that  the  speaking  of  the 
words  occasioned  the  injury  to  it,  where- 
upon the  plaintiff  elected  to  be  nonsuited. 
Upon  motion  for  a  new  trial  the  rule  was 
refused  on  the  ground  that  a  person  of  dis- 
paraged fame  is  not  entitled  to  the  same 
measure  of  damages  with  one  whose 
character  is  unblemished,  and  that  it  was 
competent  to  shew  that  by  evidence.  In 
this  case  the  evidence  fell  under  the  first 
head. 

In  Newaam  v.  Carr  (7),  decided  in 
1817,  which  was  an  action  for  malicious 
prosecution,  Baron  Wood  refused  to  allow 
a  witness  to  be  asked  whether  he  had  not 
searched  the  plaintiff's  house  upon  a  former 
occasion,  and  whether  he  was  not  a  person 
of  suspicious  character,  but  expressed  an 
opinion  that  such  evidence  was  admissible 
in  slander  in  mitigation  of  damages. 

In  WaUhman  v.  Weaver  (8),  decided  in 
1822,  which  was  an  action  for  a  Ubel  in 
attributing  to  the  plaintiff  that  having 
sold  two  ^awls  he  had  repurchased  them 
the  next  day  from  a  man  of  suspicious 
character  at  a  much  lower  price,  Chief 
Justice  Abbot  expressed  a  doubt  whether 
evidence  was  admissible  that  rumours  were 
prevalent  at  the  time  of  the  publication  of 
the  libel  to  the  effect  of  the  facts  there 
stated,  and  in  deference  to  the  Judge's 
doubt  the  evidence  was  withdrawn.  The 
evidence  here  appears  to  &11  under  the 
second  head. 

(6)  1  M.  &  S.  284. 

(7)  2  Stark.  69. 

(8)  11  Frioe,  217f». 


In  Jones  v.  Stevens  (9)  wbich  was  an 
action  for  libel  on  the  plaintiff  in  the  way 
of  his  profession  of  an  attorney,  the  Judge, 
at  the  trial,  had  rejected  evidence  that  Uie 
plaintiff  was  of  general  bad  character  and 
repute  in  his  practice  and  profession  of  an 
attorney.  On  a  rule  for  a  new  trial  the 
evidence  was  held  inadmissible,  on  the 
ground  that  it  would  allow  the  defendant 
to  impeach  all  the  transactions  of  the 
plaintiff's  life,  and  throw  on  him  the  diffi- 
culty of  shewing  a  uniform  propriety  of 
conduct  during  tSi  his  existence.  Looking 
at  the  reasons  given  by  the  learned  Judges 
it  would  almost  appear  that  they  r^parded 
the  evidence  tendered  in  that  case  as 
evidence  of  particular  facts  tending  to 
shew  the  plaintiff's  disposition,  or  evidence 
under  the  third  of  the  heads  given  above. 
Although  this  case  was  decided  by  the 
Court  in  banc  in  1822,  it  seems  to  have 
attracted  but  little  attention,  and  does  not 
appear  to  have  been  cited  in  any  of  the 
five  cases  next  following. 

In  EUershaw  v.  Robinson  (10),  decided 
in  1824,  an  action  for  words  imputing 
adultery  to  the  plaintiff,  a  widow,  Mr. 
Justice  Holroyd  held  that  it  was  com- 
petent to  the  defendant  to  go  into  general 
evidence  to  impeach  the  phuntiff's  general 
character  for  chastity.  So  in  Manby  v. 
Baker  (10),  decided  in  1826,  Lord  Chief 
Justice  Tenterden  admitted  general  evi- 
dence of  the  plaintiff's  bad  character ;  and 
in  Moore  v.  Oastler  (10),  decided  in  1836, 
Lord  Chief  Justice  Denman  did  the  same 
after  consulting  Baron  Parke.  A  similar 
course  was  adopted  by  Mr.  Justice  Colt- 
man  in  Hardy  v.  Alexander  (11),  decided 
in  1837;  but  Mr.  Justice  Cvesswell  in 
Richards  v.  Richards  (12)  stated  from  his 
own  recollection  that  in  that  case  the  evi- 
dence was  received  without  opposition.  In 
all  of  these  last  four  cases  the  evidence 
admitted  fell  under  the  first  head. 

In  Richards  v.  Richards  (12),  decided 
in  1844,  which  was  an  action  of  slander 
for  imputing  to  the  plaintiff  that  he  had 
grossly  ill-treated  a  woman,  Mr.  Justice 
CressweU,  after  consulting  Mr.  Justice 
Wightman,  allowed  the  def&dant  to 

(9)  11  Price,  236. 

(10)  2  Stark,  on  Ev.  641n  (E). 

(11)  Ibid.  642i»  (E). 

(12)  2  Moo.  &  B.  557. 
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examine  the  plaintiff's  witnesses  for  the 
purpose  of  shewing  that  the  supposed  mis- 
conduct of  the  plaintiff  had  heen  a  frequent 
topic  of  conversation  amongst  those  who 
were  employed  by  the  plaintiff  in  his 
business,  and  was  commonly  rumoured  in 
the  town  in  which  the  plaintiff  resided 
before  the  conversation,  which  was  the 
subject  of  the  action,  for  the  purpose  of 
shewing  that  the  defendant  was  at  all 
events  not  the  inventor  of  the  slander,  and 
that  the  injury  arising  from  the  slander 
could  not  be  wholly  ascribed  to  him.  In 
this  case  the  evidence  would  seem  to  fall 
under  the  second  head. 

In  Thompson  v.  Nye  (13),  decided  1850, 
which  was  an  action  for  words  imputing 
imnatural  practices,  it  was  held  that  a 
witness  could  not  be  asked  generally 
whether  he  had  heard  that  the  plaintiff 
was  addicted  to  such  practices,  the  ques- 
tion being  general  and  not  confined  to 
reports  existing  before  the  time  of  the 
slander.  The  other  Judges  declined  to 
express  an  opinion  whether  the  question 
would  have  been  admissible  if  limited  to 
rumours  in  existence  before  the  date  of  the 
alleged  slander;  but  Mr.  Justice  Coleridge 
stated  that  his  impression  was  that  evidence 
of  rumours  that  the  plaintiff  had  been 
guilty  of  the  conduct  imputed  to  him 
by  the  defamatory  matter  complained  of 
was  not  admissible.  The  question  in  this 
case  was  very  loosely  put,  and  the  evidence 
which  was  rejected  hardly  seems  to  have 
amounted  to  general  evidence  of  reputation. 

Ivt' Bracegirdle  v.  Bailey  (14),  decided 
in  1859,  which  was  an  action  for  slander 
imputing  a  forgery,  Mr.  Justice  Byles, 
after  consulting  Mr.  Justice  Willes,  held 
that  the  plaintiff,  not  having  been  examined 
in  chief,  could  not,  in  mitigation  of  damages, 
be  cross-examined  as  to  his  past  conduct 
and  life.  The  evidence  here  rejected  would 
seem  to  fall  under  the  third  head,  as 
evidence  of  particular  facts  tending  to 
shew  the  disposition  of  the  plaintiff. 

In  BeU  V.  Parke  (15),  decided  in  1860, 
which  wan  an  action  of  slander  imputing 
to  the  plaintiff  that  he  had  attemptidd  to 
steal  a  gold  chain,  the  Judge  at  the  trial 

(13)  16  Q.B.  Bep.  175 ;  20  Law  J.  Bep.  Q.B. 
85. 

(14)  1  Falc.  &  F.  536. 

(15)  11  Tr.  C.  L.  Bep.  413. 

Toil.  51.— Q.B. 
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had  rejected  evidence  of  rumours  that  the 
plaintiff  had  committed  the  act  imputed  to 
him  by  the  slander,  which  was  tendered  in 
mitigation  of  damages.  Upon  the  argu- 
ment for  a  conditional  order  for  a  new 
trial.  Chief  Baron  Figot  was  of  opinion 
that  not  only  could  evidence  of  general 
reputation  of  general  bad  character,  or  of 
habitual  vice,  or  habitual  misconduct,  be 
adduced,  but  also  what  he  called  general 
evidence  of  a  general  reputation  of  a  par- 
ticular crime  alleged  in  the  imputed  slander 
to  have  been  committed  by  the  plaintiff; 
but  Baron  Fitzgerald  and  Baron  Hughes 
were  of  opinion  that  the  latter  class  of 
evidence  was  not  admissible.  The  evidence 
rejected  in  this  case  seems  to  have  fallen 
under  the  second  head. 

From  this  review  of  the  authorities  it 
will  be  seen  that  there  is  considerable 
conflict  of  opinion,  and  before  discussing 
them  further  it  seems  desirable  to  consider 
the  principles  underlying  them.  Speaking 
generally,  the  law  recognises  in  every  man 
a  right  to  have  the  estimation  in  which  he 
stands  in  the  opinion  of  others  unaffected 
by  false  statements  to  his  discredit;  and 
if  such  falfie  statements  are  made  without 
lawful  excuse,  and  damage  results  to  the 
person  of  whom  they  are  made,  he  has  a 
right  of  action.  The  damage,  however, 
which  he  has  sustained  must  depend  almost 
entirely  on  the  estimation  in  which  he 
was  previously  held.  He  complains  of 
an  injury  to  his  reputation,  and  seeks  to 
recover  damages  for  that  injury,  and  it 
seems  most  material  that  the  jury  who 
have  to  award  those  damages  should  know, 
if  the  fact  is  so,  that  he  is  a  man  of  no 
reputation.  ''  To  deny  this  would,"  as  is 
observed  in  Starkie  on  Evidence,  "be  to 
decide  that  a  man  of  the  worst  character 
is  entitled  to  the  same  measure  of  damages 
with  one  of  unsullied  and  unblemished 
reputation.  A  reputed  thief  would  be 
placed  on  the  same  footing  with  the  most 
honourable  merchant,  a  virtuous  woman 
with  the  most  abandoned  prostitute.  To 
enable  the  jury  to  estimate  the  probable 
quantum  of  injury  sustained,  a  knowledge 
of  the  party's  previous  character  is  not 
only  material,  but  seems  to  be  absolutely 
essential." 

It  is  said  that  the  admission  of  such 
evidence  will  be  a  hardship    upon    the 

3D 
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plaintiff,  who  may  not  be  prepared  to 
rebut  it;  and  under  the  former  practice, 
where  the  damages  could  not  be  pleaded 
to  and  general  evidence  of  bad  character 
was  allowed  to  be  given  under  a  plea  of 
not  guilty,  there  was  something  in  this 
objection,  which  however  is  removed 
under  the  present  system  of  pleading, 
which  requires  that  all  material  facts  shall 
be  pleaded,  and  a  plaintiff  who  has  notice 
that  general  evidence  of  bad  character  will 
be  adduced  against  him  can  have  no  diffi- 
culty whatever,  if  he  is  a  man  of  good 
character,  in  coming  prepared  with  friends 
who  have  known  him  to  prove  that  his 
reputation  has  been  good. 

On  principle,  therefore,  it  would  seem 
that  general  evidence  of  reputation  should 
be  adjoiitted ;  and  on  turning  to  the  autho- 
rities previously  cited  it  will  be  found  that 
it  has  been  admitted  in  a  great  majority  of 
those  cases,  and  that  its  admission  has  been 
approved  by  a  great  majority  of  the  Judges 
who  have  expressed  an  opinion  on  tiie 
subject. 

As  to  the  second  head  of  evidence,  or 
evidence  of  rumours  and  suspicions  to  the 
same  effect  as  the  defamatory  matter  com- 
plained of,  it  would  seem  that  on  principle 
such  evidence  is  not  admissible,  as  only 
indirectly  tending  to  affect  the  plaintiff's 
reputation.  If  these  rumours  and  sus- 
picions have,  in  fact,  affected  the  plaintiff's 
reputation,  that  may  be  proved  by  general 
evidence  of  reputation.  If  they  have  not 
affected  it,  they  are  not  relevant  to  the 
issue.  To  admit  evidence  of  rumours  and 
BuspidoDS  is  to  give  any  one  who  knows 
nothing  whatever  of  the  plaintiff,  or  who 
may  even  have  a  grudge  against  him,  an 
opportunity  of  spreading,  through  the 
means  of  the  publicity  attending  judicial 
proceedings,  what  he  may  have  picked  from 
the  most  disreputable  sources,  and  what 
no  man  of  sense  who  knows  the  plaintiff's 
character  would  for  a  moment  believe  in. 
Unlike  evidence  of  general  reputation,  it 
is  particularly  difficult  for  the  plaintiff  to 
meet  and  rebut  such  evidence ;  for  all  that 
those  who  know  him  best  can  say  is  that 
they  have  not  heard  anything  of  these 
rumours.  Moreover,  it  may  be  that  it  is 
the  defendant  who  himself  has  started 
them. 

Turning  to  the  authorities,  it  wUl  be 


seen  that  while  such  evidence  appears  to 
have  been  admitted  by  Lord  Chief  Justice 
EUenborough  in  Eamier  v.  Merle  (3),  and 
by  Mr.  Justice  Cresswell,  with  the  ap. 
probation  of  Mr.  Justice  Wightman,  in 
Richards  v.  Richarda  (12),  and  while  its 
admissibility  was  supported  by  Chief  Baron 
Pigot  in  Bdl  v.  Parke  (15),  it  was  doubted 
by  Chief  Justice  Abbot  in  WaiUhman  v. 
Weaver  (8),  and  by  Mr.  Justice  Coleridge 
in  Nye  v.  Thompson  (13),  and  it  was  held 
inadmissible  by  Baron  FitsEgerald  and 
Raron  Hughes  in  Bell  v.  Parke  (15),  and 
by  the  whole  Court  of  Exchequer  in  Jonea 
V.  Stevens  (9). 

In  Leicester  v.  WaUer  (1)  evidence  of 
rumours  and  suspicions  was  admitted  by 
Sir  James  Mansfield  against  his  own  judg- 
ment, but  in  that  case  it  was  proposed  to 
prove  that  the  plaintifi^s  relations  and 
former  acquaintances  had  ceased  to  visit 
him  on  account  of  these  rumours  and 
suspicions,  so  that  the  evidence  would 
seem  really  to  have  amounted  to  evidence 
of  general  reputation. 

Upon  the  whole,  both  the  weight  of 
authority  and  principle  seem  against  the 
admission  of  such  evidence. 

As  to  the  third  head — or  evidence  of 
£EU!tB  and  ciroumstances  tending  to  shew 
the  disposition  of  the  plaintiff — both  prin- 
ciple and  authority  seem  equally  against 
its  admission.  At  the  most  it  tends  to 
prove  not  that  the  plaintiff  has  not,  but 
that  he  ought  not  to  have,  a  good  reputa- 
tion— and  to  admit  evidence  of  this  kind 
is,  in  effect,  as  was  said  in  Jones  v.  Stevens 
(9),  to  throw  upon  the  plaintiff  the  diffi- 
culty of  shewing  an  uniform  propriety  of 
conduct  during  his  whole  life.  It  would 
give  rise  to  interminable  issues  which 
would  have  but  a  very  remote  bearing 
on  the  question  in  dispute,  which  is  to 
what  extent  the  reputation  which  he 
actually  possesses  has  been  damaged  by 
the  defamatory  matter  complained  o£ 
Among  all  the  cases  which  have  been 
reviewed,  there  is  not  one  which  can  be 
cited  in  support  of  the  admiasibLlity  of 
this  (dvidence.  In  Bracegirdle  v.  BaUsy 
(14)  such  evidence  was  rejected  by  Mr. 
Justice  Byles,  after  consulting  witn  Mr. 
Justice  Willes,  and  in  Jones  v.  Stevens  (9) 
the  evils  attending  its  admission  are 
eloquently  pointed  out* 
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To  apply  these  principleB  to  the  case  in 
hand.  In  the  course  of  his  examination 
in  chief  of  the  plaintiff,  Mr.  Willis  asked 
him  whether  he  had  used  his  position  as  a 
ci*itic  of  the  Daily  Telegraph  to  injure  or 
annoy  an  actor.  The  witness  answered 
''  Never  ** ;  whereupon  a  discussion  ensued 
between  Mr.  Russell  and  Mr.  Willis  as  to 
the  admissibility  of  the  question.  Ulti- 
mately Mr.  Willis  proposed  to  pursue  the 
inquiry  further  by  asking  the  witness 
whether,  on  the  16th  of  May,  1881,  he 
reviewed  in  the  Bailt/  Telegraph  Mr. 
Yeadn's  appearance  as  lago  at  Drury 
Lane.  The  question  was  objected  to,  and 
Mr.  Willis  supported  the  question  on  the 
ground  that  it  was  material  to  the  justifi- 
cation as  shewing  that  the  plaintiff  had 
abused  his  position  as  a  critic  for  other 
purposes  thim  that  of  extorting  money — 
namely,  for  the  purpose  of  grossly  abusing 
a  man  he  persoimlly  disliked. 

Lord  Coleridge  held,  as  I  think  rightly, 
that  the  question  was  not  admissible,  as 
tending  to  prove  justification,  the  natural 
meaning  of  the  libel  being  that  the  witness 
abused  his  position  as  a  critic  for  the 
purpose  of  extorting  money.  Mr.  Willis 
now  contends  that  it  was  also  admissible 
as  evidence  tending  to  shew  the  plaintifiTs 
general  bad  character.  I  am  of  opinion 
that  it  &\1b  under  the  third  head  of  evi- 
dence above  discussed— namely,  evidence 
of  particular  facts  tending  to  shew  the 
plaintiff's  disposition,  and  is  therefore  in- 
admissible. 

Mr.  Willis  next  asked  the  witness 
whether  he  had  published  libels  himself, 
to  which  the  witness  answered,  "  No ;  not 
within  my  knowledge."  Mr.  Russell  ob- 
jected that  this  was  cross-exaxnination  to 
credit.  Lord  Coleridge  thereupon  said, 
"It  is  open  to  every  conceivable  objec- 
tion," and  the  topic  was  not  further 
pursued  by  Mr.  Willis. 

Mr.  Willis  next  asked,  "  Have  you 
apologised  for  libels)"  This  question  was 
objected  to  and  rejected  by  his  Lordship. 
Mr.  Willis,  who  appears  at  the  time  to 
have  acquiesced  in  this  decision,  now  con- 
tends that  he  should  have  been  allowed 
to  pursue  the  first  question  and  put  the 
second ;  but  I  am  clearly  of  opinion  that 
both  were  inadmissible  on  the  same  ground 
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as  the  first  question  about  the  article  in  the 
Daily  Telegraph. 

In  the  re-examination  of  the  plaintiff 
Mr.  Macdonell  asked  him  whether  he  took 
criminal  proceedings  in  1873  at  the  Guild- 
hall against  the  Ilomety  and  afterwards 
stopped  the  proceedings.  This  question 
was  objected  to  as  not  arising  out  of  the 
cross-examination,  and  on  Mr.  MacdonelFs 
admission  that  it  did  not  so  arise  it  was 
rejected.  The  rejection  of  the  evidence  on 
this  ground  was  a  matter  for  the  discretion 
of  the  Judge  who  presided  at  the  trial,  and 
that  discretion  appears  to  have  been  rightly 
exercised,  as  the  question  was  clearly  in- 
admissible on  the  same  ground  as  those 
already  discussed. 

Mr.  Macdonell  then  called  Mr.  Martin, 
the  chief  derk  at  the  Guildhall  Police 
Court,  to  prove  what  took  place  at  the 
Guildhall  in  1873,  when  the  plaintiff  took 
proceedings  against  the  Hornet^  with  a  view 
to  shew,  by  this  among  other  instances, 
what  the  plaintiff's  character  was,  and 
that  he  had  been  in  the  habit  of  libelling 
persons.  This  evidence  was  objected  to, 
and  rejected,  and,  I  think,  rightly  rejected, 
for  the  same  reason  as  the  former  questions. 

Lastly,  Mr.  Ledger  was  called  on  behalf 
of  the  defendant,  and  was  asked  whether 
he  had  heard  anywhere  the  story  which 
Wiis  the  libel  in  question  before  he  saw  it 
in  the  Referee,  This  question  was  also 
objected  to  and  rejected.  The  form  of  the 
question  shews  to  my  mind  very  forcibly 
the  injustice  of  admitting  evidence  of 
rumours.  The  witness  was  asked  whether 
he  had  heard  the  story  anywhere ;  but  in 
the  discussion  which  ensued  it  was  stated 
that  he  had  heard  it  in  some  club.  The 
defendant  was  chiirged  with  having  pub- 
lished a  fidse  and  malicious  libel  in  a 
magazine,  and  it  is  suggested  that  he 
ought  to  be  allowed  to  call  a  witness  to 
say  that  he  had  previously  heard  the  same 
story  from  some  one  in  a  club.  How  can 
the  gossip  of  some  idler  in  a  club  be 
material  in  this  case  %  How  is  it  shewn 
that  the  plaintiff's  reputation  was  in  the 
slightest  degree  affected  by  such  gossip? 
and  how  can  the  plaintiff  meet  such  evi- 
dence as  tliis  %  The  person  who  repeated 
tlie  story  to  Mr.  Ledger  might,  if  he  were 
put  into  the  witness-box,  be  compelled  to 
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admit  on  cross-examination  that  he  had 
himself  heard  the  story  from  the  defendant, 
or  that  he  had  told  the  story  without  the 
slightest  ground  for  it,  or  be  shewn  to  be 
a  person  whom  no  one  who  knew  him 
would  believe  for  a  moment.  I  hold  that 
the  evidence  was  rightly  rejected  as  falling 
under  the  second  head  of  evidence — namely, 
evidence  of  rumours  and  suspicions  dis- 
cussed above. 

I  have  now  gone  through  the  whole  of 
the  evidence  which  was  tendered,  and,  in 
my  opinion,  the  whole  of  it  was  properly 
rejected.  There  is,  however,  still  another 
ground  on  which,  even  assuming  the  evi- 
dence to  have  been  material,  it  was  rightly 
rejected.  The  defendant  proposed  to  prove 
certain  facts  which  he  alleged  were  material, 
but  these  facts  were  not  stated  or  referred 
to  in  the  pleadings  as  required  by  Order 
XIX.  rule  4,  and  it  appears  to  me  that  on 
that  ground  their  rejection  might  have 
been  supported,  had  they  been  material, 
which,  however,  I  have  said  I  think  they 
were  not. 

Rule  discharged. 


Solicitors — Lewis  &  Lewis,  for  plaintiff ;  Watson, 
Sons,  &  Room,  for  defendant. 
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[For  the  report  of  the  above  case,  see 
51  Law  J,  Rep.  M.C.  39.] 
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Rating  —  Poor-rates — Market  Tolls  — 
User  of  tlte  Soil — ToUs  in  the  nature  of 
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[For  the  report  of  the  above  caae,  see 
51  Law  J.  Rep.  M.C.  41.] 


[IN  THE  COURT  OF  APPEAL.] 
A      'I'lg    r  PERCIVAL  V.  HUGHES.* 

Neglige7ice — Principal  and  Agent — Lia- 
hility  of  Employer  for  Injury  catcsed  by 
Negligence  ofContrdctor^s  Workmen — Duty 
of  Employer  to  take  necessary  Precautions 
to  prevent  Injury, 

The  plaintiff  and  defendant  were  ilke 
owners  of  two  adjoining  liouses  wUh  a  party 
wall  hetweeii  tliem.  The  defenda/nl  en^ 
ployed  a  campetent  arc/iitect  cmd  contractor 
to  jntll  down  and  rebuild  his  hwtse.  Before 
tlie  works  were  completely  executed  the  con- 
tractor's workmen,  in  order  to  erect  a  wooden 
staircase,  so  negligently  and  unskilfully  cut 
into  the  party  waM  of  anotlier  Iiouse,  which 
adjoined  the  defendant's  house,  as  to  cause 
it  to  folly  and  in  consequence  thereof  dor 
mage  was  done  to  the  plaintiff's  house.  The 
workinen  had  no  auUwrity  to  cut  into  the 
party  wall,  Tlie  building  contract  provided 
that  no  deviations  from  die  contract  were 
to  be  made  without  the  written  consent  of 
tits  defendant  and  his  arcltitect;  and  also 
tluU  tlis  contractor  was  to  be  responMU  for 
all  damage  to  property  caused  by  the  negli 
gerU  acts  or  want  of  care  of  himself  or  his 
workmen.  In  an  action  to  recover  damages 
for  tlie  injury  done  to  the  plaintiffs  houscy — 
Held  (per  Bagg allay,  L.J.,  Brett,  L.J. ; 
HoLKER,  L.J.,  dissenting),  that  the  defen- 
dant was  liable,  inasmiccJi  as  a  duty  was 
imposed  upon  him  to  take  aU  such  pre- 
cautions as  were  necessary  to  prevent  any 
injury  happening  to  the  plaintiffs  house 
during  tlie  execution  of  the  works. 

Appeal  by  the  defendant  from  a  decision 
of  the  Queen's  Bench  Division. 

The  defendant  was  the  owner  of  a  house 
situated  between  two  other  houses,- one  of 
which  belonged  to  the  plaintiff,  and  the 
other  to  a  third  person.  The  defendant 
desiring  to  rebuild  his  house,  employed  a 
competent  architect  and  builder  to  execute 
the  works.  The  new  house  waa  one  story 
higher  and  one  floor  lower  than  the  old 
house.  The  building  contract  contained  a 
clause  that  no  deviations  were  to  be  made 
from  the  contract  without  the  written  con* 
sent  of  the  defendant  and  his  architect ;  and 

*  Coram  Baggallay,  L. J. ;  Bxett,  L.J. ;  and 
Holker,  L.J. 
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also  that  the  building,  from  the  oommenoe- 
ment  of  the  works  to  the  completion  of  the 
same,  were  to  be  under  the  charge  of  the 
contractor,  who  was  to  hold  the  employer 
harmless  from  any  claims  for  injuries  to  per- 
sons or  things,  or  structural  damage  to  pro- 
perty happening  from  any  neglect,  default, 
want  of  care  or  misconduct  on  the  part  of 
the  contractor,  or  of  any  one  in  his  employ 
daring  theexecution  of  the  works.  Before  the 
works  were  completely  executed,  the  work- 
men, in  order  to  erect  a  staircase,  cut  into 
the  party  wall  of  the  house  which  belonged 
to  the  third  person  in  such  a  negligent  and 
unskilful  manner  as  to  cause  the  house  to 
£bi11,  and  in  consequence  thereof  certain 
girders  in  the  defendant's  house  were  dis- 
placed, and  injury  was  caused  to  the  plain- 
tiff's house.  The  workmen  had  no  autho- 
rity to  cut  into  the  party  wall,  and  in 
doing  so  were  acting  contrary  to  orders 
which  had  been  given  to  them.  The  party 
wall  of  the  plaintiff's  house,  and  also  that 
of  the  third  person,  had  been  properly 
under-pinned. 

The  action  was  brought  to  recover  da- 
mages for  the  injury  caused  to  the  plaintiff's 
house  by  the  fall  of  the  party  wall,  and  at 
the  trial  Manisty,  J.,  directed  a  verdict  to 
be  entered  for  the  plaintiff.  The  Queen's 
Bench  Division  (1)  discharged  a  rule  for  a 
new  trial. 

The  defendant  appealed. 

PhUhrichy  Q,C.,  and  Douglas  Kingsford, 
for  the  defendant. — ^The  act  which  caused 
the  damage  was  an  unauthorised  coUateml 
act  done  in  another  portion  of  the  works 
by  the  builder's  workmen.  Where  dama£[e 
is  caused  by  an  improper  mode  of  doi^ 
that  which  it  is  lawful  to  do,  there  the 
employer  is  not  liable  unless  the  relation 
of  master  and  servant  exists — BtUler  v. 
Hunter  (2),  liapson  v.  Cubitt  (3),  and  Uote 
▼.  The  SUtingboume  Railway  Company 

(4)- 

(1)  Lord  Coleridge,  C.J. ;  Manisty,  J. ;  and 
Bowen,  J. 

(2)  7  Hurl.  &  N.  826 ;  31  Law  J.  Rep.  Exch. 
214. 

(3)  9  Mee.  &  W.  710;  11  I  aw  J.  Rep.  Exoh. 
271. 

(4)  6  Hurl.  &  N.  488 ;  30  Law  J.  Rep.  Exch. 
8L 
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[Brett,  L.J.,  referred  to  DaUon  v.  Angu^ 

Whei*e  the  doing  of  an  act  imposes  a 
duty  upon  the  person  who  causes  the  act 
to  be  done,  he  cannot  escape  from  his  lia- 
bility to  see  the  duty  performed  by  employ- 
ing another  person  to  do  it  for  him.  If 
the  damage  had  been  caused  by  the  under- 
pinning of  the  party  wall,  then  this  case 
would  be  undistinguishable  from  Bower  v. 
Peate  (6).  The  act  of  fixing  the  staircase  was 
not  a  hazardous  act  in  itself;  and  the  plain- 
tiff to  maintain  the  action  must  shjew  that 
his  rights  have  been  invaded.  There  was  no 
act  of  commission  on  the  part  of  the  defen- 
dant which  authorised  the  workmen  to  cut 
into  the  party  wall.  A  person  who  em- 
ploys a  contractor  to  execute  certain  works 
for  him,  is  not  liable  for  the  tortious  acts 
of  the  contractor's  workmen — Gayford  v. 
NichoUa  (7).  This  decision  is  not  over- 
ruled by  Bower  v.  Pea>te  '(6),  the  judgment 
of  which  proceeded  on  the  ground  that  the 
contractors  were  employed  by  the  defen- 
dant to  remove  a  support  to  which  the 
plaintiff  was  entitled,  and  that  they  were 
not  employed  to  substitute  anything  in 
the  place  of  what  was  removed.  The  ge- 
neral rule  is,  that  a  person  who  employs 
another  to  do  certain  acts,  is  not  liable  for 
the  acts  of  negligence  of  the  person  em- 
ployed, except  where  the  emplo3rment  is  to 
do  an  unlawful  act,  or  where  one  pei*son- 
employs  another  to  perform  a  duty  imposed 
upon  him  by  statute. 

Harrison^  Q»C.  (with  him  McCalt),  for 
the  plaintiff. — It  is  the  duty  of  a  person  who 
conducts  hazardous  operations  on  his  own 
land  to  see  that  no  injury  is  caused  to  his 
neighbours^  Hykmds  v.  Fletcher  (8)  The 
reasoning  in  Bower  v.  Pe<Ue  (6)  is  approved 
of  by  Lord  Blackburn  in  Dalton  v.  Angtis 
(5).  The  works  here  must  be  viewed  as  a 
whole,  and  the  defendant  cannot  shift  the 
responsibility  from  himself  by  alleging  that 
it  was  the  wrongful  act  of  a  contractor 

(5)  50  Law  J.  Rep.  Q.B.  689;  Law  Rep.  6 
App.  Gas.  740,  82J). 

(G)  45  Law  J.  Rep.  Q.B.  446 ;  Law  Rep.  1 
Q.I5.  D.  321. 

(7)  9  Exch.  Rep.  702;  23  Law  J.  Rep.  Exch. 
206. 

(8)  37  Law  J.  Rep.  Exch.  161 ;  Law  Rep.  3 
H.L.  330. 
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whom    he    had    employed — Lenmitre   v. 
Davis  (9). 

rhUbricky  Q,0.,m  reply. — The  liability 
of  the  defendant  to  see  that  proper  pre- 
cautions were  taken  to  prevent  injury  to 
the  plaintiff's  house  ceased  when  the  work 
of  building  was  finished.  The  fixing  of 
the  staircase  must  be  taken  as  an  isolated 
act  done  afler  the  other  work  was  finished. 

Bagqallay,  L.J. — I  am  of  opinion  that 
this  appeal  must  be  dismissed.  I  can 
hardly  imagine  a  case  in  which  greater 
care  and  caution  would  be  required  on  the 
part  of  the  architect  and  those  working 
under  his  directions,  in  seeing  that  every 
precaution  was  taken  to  protect  the  plain- 
tiff's property  from  injury. 

This  is  not  the  case,  as  I  understand  it, 
of  an  accident  caused  by  a  negligent  act  of 
the  defendant,  but  it  is  one  caused  by  the 
omission  to  do  an  act  of  prudence  and 
precaution  which  ought  to  have  been  done. 
That  appears  to  me  to  be  the  distinction 
between  the  several  classes  of  cases  to  which 
our  attention  has  been  drawn  on  behalf  of 
the  defendant.  Where  the  act  is  merely  one 
of  commission,  the  employer  is  not,  except 
under  special  circumstances,  liable  for  the 
misconduct  of  a  conti-actor's  workmen ;  but 
where  the  act  is  one  of  omission — an  omis- 
sion to  discharge  a  duty  which  the  law  has 
imposed  upon  the  contractor  or  the  em- 
ployer, as  the  case  may  be — Uiere  the 
employer  is  liable  even  though  he  may  have 
entrusted  the  work  to  an  architect  or  con- 
tractor, as  in  the  case  of  Bower  v.  Peate 
(6),  where  it  was  suggested  that  the  em- 
ployer was  not  liable,  because  he  had 
obtoined  ail  indemnity  from  the  oontnictor 
for  any  injury  which  might  be  occasioned. 
The  present  case  was  well  explained  in  the 
Court  below  by  Mr.  Justice  Bo  wen,  who 
said,  "It  was  urged  upon  us  that  the  mis- 
chidr  was  caused  by  a  negligent  ivct  of 
commission  on  the  part  of  the  conti'actor's 
men  done  without  orders.  But  this  dis- 
tinction cannot  avail  tlie  defendant  in  the 
present  instance.  If  the  only  duty  cast 
upon  the  defendant  had  been  the  negative 
duty  of  abstaining  from  all  acts  which 
.would  damage  the  plaintiff's  premises,  it 
might  with  reiison  be  argued  that  an  act 

(9)  AfUe,  Chanc.  173 ;  Law  Bep.  19  Ch.  D. 
281|  292. 


of  commission  done  by  workmen  in  violur 
tion  of  their  instructions  rendei^  neither 
the  contractor,  their  immediate  master,  nor 
the  plaintiff  himself  liable.  But  the  duty 
of  the  defendant  went  further.  It  was  to 
see  that  at  all  times  during  a  hazardous 
oi)eration  set  in  motion  by  his  ordw, 
effectual  support  was  given  to  his  neigh- 
bour's house.  This  was  a  positive  obliga- 
tion, not  a  negative  one.  He  was  bound 
not  merely  not  to  sanction  it,  but  to  pre- 
vent it;  for  wilful  acts  of  mischief  he 
might  not  indeed  be  responsible,  but  it  was 
his  duty  to  hinder  negligence,  whether  in 
the  shape  of  acts  of  omission  or  commis- 
sion. As  the  defendant  has  &iled  to  fulfil 
his  duty,  the  plaintiff  is  entitled  to  suc- 
ceed." 

There  was,  therefore,  a  duty  imposed 
upon  the  defendant,  and  upon  those  work- 
ing under  his  directions,  to  take  all  pre- 
caution necessary  to  prevent  any  damage 
or  injury  being  occasioned  to  the  plaintiff's 
building. 

Brett,  L.J. — The  first  question  is  whe- 
ther there  was  any  duty  on  the  part  of  the 
defendant  to  the  plaintiff,  and  iJF  so,  when 
did  that  duty  begin,  and  when  did  it  end. 
The  fact  that  the  plaintiff  and  defendant 
were  owners  of  two  a(^oining  houses,  be- 
tween which  there  was  a  party  wall,  gave 
the  plaintiff  a  right  to  have  his  part  of  the 
party  wall  left  untampered  with  by  the 
defendant.  Now  the  defendant,  either  by 
himself,  or  by  his  contractor  and  his  ser- 
vants, undertook  to  take  down  and  to  re- 
build his  house/  and  it  was  admitted  that 
this  could  not  be  done  without  hazard  or  a 
substantial  danger  of  injuring  the  plaintiff's 
house.  The  duty  on  the  port  of  the  de- 
fendant to  the  plaintiff  is  raised  the  moment 
the  defendant  undertakes  to  do  something 
with  his  own  house  which  will  expose  the 
plaintiff  to  that  hazard  or  danger.  The 
duty  is  to  do  that  dangerous  act  either  by 
himself,  or  by  his  contractor  or  his  servants, 
so  as  not  to  injure  the  plaintiff's  house; 
and  he  is  bound  not  merely  to  do  the  thing 
carefully  but  to  take  such  precautions  as 
wiU  prevent  any  damage  being  done  to 
the  plaintiff's  house.  That  duty  arises  the 
moment  the  defendant  begins  to  tamper 
with  his  own  house,  and  continues  during 
the  progress  of  the  works,  and  ends  at  the 
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time  when  the  house  is  rebuilt  and  com- 
pleted— not  so  far  as  relates  to  the  orna- 
mental portion  of  the  house,  but  completed 
— so  as  to  be  a  house  which  would  support 
the  plaintiff's  house.  If,  therefore,  the 
duty  began  and  ended  at  the  time  stated, 
the  defendant  would,  in  the  meantime,  be 
liable  only  for  the  commission  or  omission 
of  things  which  he  has  actually  ordered  to 
be  done  or  omitted  to  do ;  or  he  is  liable 
for  everything  which  the  contractor  and 
his  workmen  may  do,  or  omit  to  do  which 
ought  to  be  done.  Bower  v.  Feate  (6) 
shews  that  the  existence  of  a  contract  of 
indemnity  between  the  defendant  and  some 
other  person  who  is  doing  the  work  is 
wholly  immaterial  as  between  him  and  the 
plaintiff.  The  defendant  is  liable  for  the 
acts  of  all  the  persons,  whether  done  by  the 
contractor  or  by  his  workmen,  who  are 
doing  what  he  has  undertaken  to  do.  The 
effect  of  the  decision  referred  to  is  that  the 
defendant  cannot  delegate  that  duty  so  as 
to  excuse  himself  from  the  performance  of 
it,  and  cannot  therefore  get  rid  of  his  lia- 
b^ity  to  the  plaintiff.  The  accident  here 
was  caused  by  an  act  done  by  the  con- 
tractor's servants  in  the  course  of  re- 
building the  defendant's  house;  and  that 
act  was  done  after  the  undertaking  to 
pull  down  the  defendant's  house  had  begun, 
and  before  the  work  of  putting  it  up 
again  was  completely  finished.  It  is 
true  that  the  workmen  did  something 
which  ought  not  to  have  been  done,  but  it 
was  unskilfully  and  negligently  done  with 
the  intention  of  completing  the  house; 
and  it  is  immaterial  whether  the  workmen 
did  the  act  of  their  own  accord,  or  under 
the  directions  of  the  architect,  for  a  duty 
is  imposed  upon  the  defendant  to  see  that 
the  person  employed  to  do  that  which 
he  has  undertaken  to  do,  shall  do  it  so  as 
not  to  injure  the  plaintiff*s  house. 

The  defendant,  although  absent,  is  liable 
if  the  persons,  who  are  doing  that  which 
be  has  undertaken  to  do,  omit  to  perform 
the  duty  which  he  himself,  if  present, 
would  have  been  bound  to  perform. 

It  was  said  that  the  workmen  had  only 
been  ordered  to  ^  the  wooden  staircase, 
and  not  to  tamper  with  the  wall,  and  that 
if  they  had  only  been  employed  for  that 
purpose,  or  if  the  defendant  had  only 
undertaken  from  the  b^inning  to  erect  a 
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staircase  in  the  way  in  which  it  was  in- 
tended to  be  erected^  and  that  then  the 
workmen  had  tampered  with  the  wall  so 
as  to  cause  the  accident,  the  defendant 
would  not  be  liable.  I  agree  to  that  pro- 
position if  the  defendant  had  only  in- 
tended to  put  up  a  wooden  staircase  which 
was  not  to  be  affixed  to  the  wall,  even  if 
the  contractor's  workmen  had  chosen  to 
tamper  with  the  wall;  because  such  a 
work  if  done  with  reasonable  care  would 
not  endanger  the  plaintiff's  house.  Such 
an  instance  would  not  oome  within  the 
rule  laid  down. 

The  only  way  to  deal  with  this  case  is 
to  see  what,  as  a  whole,  the  defendant  in- 
tended and  undertook  to  do;  now  the 
intention  and  undertaking  of  the  defendant 
was  to  pull  down  the  house  and  to  build 
up  a  new  one ;  and  therefore  he  would  be 
liable  for  every  act  committed  or  omitted 
to  be  done  during  that  period — whether  by 
the  contractor  and  his  servants,  or  by  him- 
self— which  did  not  insure  the  safety  of 
the  plaintiff's  house.  I  am  of  opinion  that 
the  judgment  of  the  Court  below  was 
right. 

HoLKER,  L.J. — I  am  unable  to  agree 
with  my  learned  brethren,  and  I  think 
that  this  appeal  ought  to  be  allowed.  The 
question  depends  upon  the  real  decision  in 
Bower  v.  Pe<Ue  (6J.  It  had  been  decided 
by  a  long  series  of  cases  prior  to  that  de- 
cision, that  if  a  man  employed  a  competent 
contractor  to  do  work  for  him,  and  that 
contractor  or  his  servants,  by  the  negligent 
way  in  which  they  did  the  work,  or  from 
any  other  cause,  produced  injury  to  a 
third  person,  the  man  who  so  employed 
the  contractor  was  not  liable ;  but  he  was 
liable  for  the  negligent  acts  of  his  servants 
in  the  course  of  their  employment,  but  not 
for  the  acts  of  his  contractors.  Botoer  v. 
PecUe  (6)  has  not  interfered  with  that  doc- 
trine, but  is  merely  an  exception  to  that 
rule.  There  are  several  other  exceptions — 
for  instance,  if  a  man  employed  a  con- 
tractor to  do  work  which  he,  the  employer, 
was  bound  to  do  under  the  provisions 
of  an  Act  of  Parliament,  and  injury  re- 
sulted therefrom,  he  would  be  liable,  and 
so  also  if  he  employed  a  contractor  to 
do  work  which  necessarily  produces  injury. 
Botoer  v.  PecUe  (6)  seems  to  introduce  a 
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more  extensive  exception,  the  ground  upon 
which  it  is  based  being  thas  explained  by 
Chief  Justice  Cockburn — "  Tlie  answer  to 
the  defendant's  contention  may,  however,  as 
it  appears  to  us,  be  placed  on  a  broader 
ground,  namely,  that  a  man  who  orders  a 
work  to  be  executed,  from  which  in  the 
natural  course  of  things  injurious  conse- 
quences to  his  neighbour  must  be  expected 
to  arise,  unless  means  are  adopted  by  which 
such  consequences  may  be  prevented,  is 
bound  to  see  to  the  doing  of  that  which  is 
necessary  to  prevent  the  mischief,  and 
cannot  relieve  himself  of  his  responsibility 
by  employing  some  one  else,  whether  it  be 
the  contractor  employed  to  do  the  work 
from  which  the  danger  arises,  or  some 
independent  person,  to  do  what  is  neces- 
sary to  prevent  the  act  which  he  has  or- 
dered to  be  done  from  becoming  wrongful." 
The  House  of  Lords  in  DaUon  v.  Angus 
(5)  came  to  the  conclusion  that  Bower  v. 
Peate  (6)  was  rightly  decided,  and  Lord 
Blackburn  there  said,  "  The  second  defence 
is  a  question  of  pure  law.  Ever  since 
Quarman  v.  Burnett  (10)  it  has  been  con- 
sidered settled  law  that  one  employing 
another  is  not  liable  for  his  collateral  negli- 
gence unless  the  relation  of  master  and 
servant  existed  between  them.  So  that  a 
pei'son  employing  a  contractor  to  do  work 
is  not  liable  for  the  negligence  of  that  con- 
tractor or  his  servants.  On  the  other  hand, 
a  person  causing  something  to  be  done,  the 
doing  of  which  casts  on  him  a  duty,  cannot 
escape  from  the  responsibility  attaching 
on  him  of  seeing  that  duty  performed  by 
del^ating  it  to  a  contractor."  Then  Lord 
Watson  also  says,  ''  Upon  the  point  of 
law  which  was  not  remitted  to  the  learned 
Judges  who  favoured  the  House  with  their 
opinions  upon  the  main  questions  arising 
in  this  appeal,  I  agree  with  your  Lord- 
ships. The  operations  of  the  commis- 
sioners were  obviously  attended  with  danger 
to  the  building  in  question;  but  these 
appellants  seek  to  shelter  themselves  from 
responsibility  by  proving  that  they  bound 
their  contractor  to  adopt  all  measures 
necessary  for  ensuring  the  safety  of  the 
building.  When  an  employer  contracts 
for  the  performance  of  work  which,  pro- 
perly conducted,  can  occasion  no  risk  to 

(10)  6  Mee.  &  W.  499 ;  9  Law  J.  Rep.  Ezch. 
808. 


his  neighbour's  house  which  he  is  under 
obligation  to  support,  he  is  not  liable  for 
damage  arising  horn,  the  negligence  of  the 
contractor.  But  in  cases  where  the  work 
is  necessarily  attended  with  risk  he  cannot 
free  himself  from  liability  by  binding  the 
contractor  to  take  effectual  precaations. 
He  is  bound,  as  in  a  question  with  the 
party  injured,  to  see  that  the  contract  is 
performed,  and  is  therefore  liable,  as  well 
as  the  contractor,  to  repair  any  damage 
which  may  be  done." 

The  doctrine  laid  down  in  Bower  v. 
Peaie  (6),  therefore  seems  to  be  this— that 
a  man  who  contracts  for  work,  the  per- 
formance of  which  will,  or  which  probably 
will,  produce  hazard  to  the  property  of  his 
neighbour,  is  bound  to  see  that  the  work 
is  done  in  such  a  manner  as  to  avoid  the 
hazard.  If  the  work  cannot  be  done 
without  certain  precautions  being  taken, 
he  must  take  care  that  such  precautions 
are  effectually  taken ;  and  whether,  owing 
to  the  ignorance  or  negligence  of  tiie  con- 
tractor or  himself,  such  precautions  are 
not  taken,  makes  no  difference,  for  he  must 
be  liable.  The  chief  question  here  is  what 
was  the  hazard,  or  what  produced  the 
hazard  to  the  plaintiff's  btdlding.  It  was 
said  that  what  produced  the  hazard  was 
the  taking  down  and  building  up  again 
the  house  of  the  defendant ;  and  that  be- 
cause the  defendant  did  not  take  down  and 
build  up  again  the  house  so  that  at  the  end 
of  the  work  the  plaintiff's  house  was  just 
as  secure  as  it  was  before,  therefore  the 
defendant  is  liable.  I  admit  t^t  if  the 
whole  of  the  work  is  to  be  taken  together 
some,  but  not  all,  of  the  operations  were 
hazardous  to  Cke  plaintiff's  house.  The 
operation  which  was  likely  to  produce 
danger  to  the  plaintiff's  house,  was  the 
operation  of  taking  down  the  defendant's 
house  and  of  excavating  lower  than  the 
plaintiff's  house,  and  therefore  of  doing 
that  which  would  probably  cause  a  sub- 
sidence of  the  plaintiff's  building.  But 
after  that  operation  had  been  properly  and 
effectually  done,  there  was  nothing  else 
that  would  produce  hazard  to  the  plain* 
tiff's  house;  and  there  was  no  reason  to 
suppose  that  the  plaintiff's  house  would 
give  way. 

The  next  question  is,  whether  assuming 
that  all  the  work  is  to  be  taken  into  con- 
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sideration  as  a  whole,  the  daty  was  im- 
posed upon  the  defendant  to  protect  the 
plaLntiff's  building  from  injuiy  in  every 
possible  way,  at  all  times  during  the  per- 
formance of  the  hazardous  operation.  If 
that  is  the  question,  I  admit  that  my 
learned  brethren  are  right.  But  to  my 
mind  the  question  is,  whether  work  which 
the  workmen  were  ordered  to  do,  but  who 
exceeded  their  duty  and  were  guilty  of 
n^ligenoe  in  so  doing  it,  produced  hazard 
to  the  plaintiff's  building.  If  the  work 
did  produce  hazard,  then  it  was  the  duty 
of  the  defendant  to  see  that  all  proper 
precautions  were  taken,  and  he  would  be 
liable  for  any  negligence  on  the  part  of 
such  workmen. 

The  workmen  here  were  ordered  to  fit 
in  a  staircase  from  the  ground  floor  to 
the  basement ;  but  such  staircase,  accord- 
ing to  the  instructions  given,  was  not  to 
be  fitted  into  the  wall.  Was  that  a  piece 
of  work  which  could  not  be  peiformed 
without  hazard  to  the  plaintiff's  building  9 
Now  the  period  at  which  the  instructions 
were  given  is  the  time  at  which  to  ascer- 
tain whether  the  work  is  hazardous  or  not. 
It  seems  to  me  that  the  work  was  not 
hazardous  j  the  workmen  exceeded  their 
duty,  and  came  to  a  wrong  conclusion  that 
it  was  right  and  proper  to  cut  away  a  por- 
tion of  this  waU,  and  it  would  be  veiy 
extraordinary  if  this  liability  were  to  pre- 
vaU.  It  is  admitted  that  if  the  putting 
up  of  this  staircase  were  the  only  work 
to  be  done,  and  that  if  the  contractor  had 
ordered  the  workmen  to  put  up  the  stair- 
case in  the  manner  described,  and  that  if 
an  accident  had  happened  in  consequence 
of  the  workmen  woikening  the  wall  as 
was  done  in  the  present  case,  there  the 
defendant  would  not  be  liable.  If  it  is  to 
be  said  that  the  defendant  is  to  be  liable 
for  all  accidents  that  happen  to  the  plain- 
tiff*s  building  during  the  performance  of 
the  hazardous  operations,  then  I  am  of 
opinion  that  the  hazardous  operation  was 
over  when  the  walls  had  been  properly 
constructed  so  as  to  give  the  same  support 
to  the  plaintiff's  house  that  it  had  before. 
It  would  be  a  strange  consequence  if,  after 
ahousehad  been  pulled  down  and  bmlt  up 
again,  and  after  everything  but  a  few 
trifling  matters  had  be^  completed,  some 
work  is  ordered  to  be  done  which  in  itsetf 
Vol.  61.— Q.B. 
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is  not  of  a  hazardous  character,  and  those 
who  are  employed  to  do  it,  do  it  in  such  a 
manner  as  to  produce  injury,  that  the 
owner  of  the  house  should  be  liable,  but 
that  he  should  not  be  liable  if  that  work 
had  been  delayed  for  a  few  months,  and 
had  then  been  executed  by  another  con- 
tractor. 

For  these  reasons  I  am  unable  to  come 
to  the  same  conclusions  as  my  Lords  have 
arrived  at,  and  I  think  that  this  appeal 
ought  to  be  allowed. 

Appeal  dismissed. 


Solicitors — Apps,  for  plaintiff ;  Hnghes,  Hooker, 
Buttanshaw  Sc  Thunder,  for  defendant. 


{THE  CHABTERBD  MBRCAKTILS 
BANK  OF  INDIA,  LONDON  AND 
CHINA  V.  THE  NETHERLANDS 
INDIA  STEAM  NAVIGATION 
OOMPANT  (limited). 

Ship  a/nd  Shipping — Exceptions  in  Bill 
of  Lading — Collision  between  Ships  be- 
longing  to  same  (homers  —  DefoAiU  of 
Servants — Excepted  Perils  —  Measure  of 
Damages — Both  Ships  in/a%Ui, 

Goods  were  shipped  by  the  plaintiffs  on 
a  vessel  of  the  defendants,  under  a  bill  of 
lading  containing  exceptions,  among  others, 
"  of  loss  and  damage  from  collision  .... 
and  accidents,  loss  or  damage  from  any 
act,  neglect  or  default  whosoever  of  the 
pilots,  master  or  mariners  or  other  servants 
of  the  company  in  navigating  the  said 
ship" 

The  ship  came  into  collision  on  the 
voyage  with  another  ship  belonging  also  to 
the  defendants,  and  the  jury  found  that, 
though  both  ships  were  in  fault,  the  chief 
blame  was  to  be  attached  to  the  latter  ship. 
The  goods  were  lost,  and  the  plaintiffs  sued 
to  recover  their  full  value  on  the  contract 
to  carry  safely  contained  in  the  bill  of 
lading : — 

Held,  that  the  defendants  were  liable — 
frst,  because  the  exception  of  ** collision" 
did  not  apply  to  a  collision  which  was 
brought  about  mainly  by  the  negligence  of 
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the  defemlanU^  servants  engaged  in  navi- 
gating the  other  ship. 

Secondly^  because  the  defendants  had 
/ailed  to  sliew  that  the  loss  wa^  occasioned 
wholly  by  the  neglect  or  default  of  those  who 
were  navigating  the  carrying  sliip,  and, 
consequently  f  they  were  not  protected  by  the 
other  exceptions  in  the  bill  of  lading. 

This  was  an  action  brought  by  the 
shippers  of  specie  against  the  owners  of 
the  vessel  in  which  it  had  been  shipped, 
to  recover  for  its  loss,  which  occurred  by 
reason  of  a  collision  between  the  carrying 
vessel,  the  Crown  Prince,  and  another 
vessel,  the  Atjeh,  which  also  belonged  to 
the  same  owners,  the  defendants. 

The  bill  of  lading  contained  exceptions 
of  (among  other  matters)  "  collision,  acci- 
dents, loss  or  damage,  from  any  act,  neg- 
lect or  default  whatsoever  of  the  pilots, 
master  or  mariners,  or  other  servants  ot 
the  company  in  navigating  the  ship/' 

At  the  trial  at  the  Guildhall,  before 
Manisty,  J.,  and  a  special  jury,  ihe  find- 
ings were  that  the  Atjeh  was  mainly  in 
flEtult,  but  that  the  Crown  Prince  was  also 
in  some  degree  to  blame. 

The  learned  Judge  left  the  parties  to 
move  for  judgment. 

C.  P.  Butt,  Q.C.,  Myburgh,  Q.C,  and 
Barnes,  for  the  plaintiffs. 

Benjamin,  Q.C,  Cohen,  Q,C.,  and 
Eaikes,  for  the  defendants. 

The  facta  and  arguments  and  cases  cited 
are  fully  referred  to  in  the  judgments. 

Our,  adv.  vuU. 

The  following  judgments  were  deli- 
vered:— 

Pollock,  B. — This  is  an  action  brought 
by  the  plaintiffii,  who  are  bankers  carry- 
ing on  business  in  London,  against  the 
defendants,  who  are  a  joint-stock  company 
(limited),  constituted  and  duly  registered 
pursuant  to  the  Companies  Act,  1862, 
having  their  head  office  in  London,  to  re- 
cover the  value  of  a  quantity  of  specie, 
which,  in  the  month  of  November,  1875, 
was  shipped  by  the  plaintiffs  at  Singapore, 
on  board  the  defendants'  steamship  csJleA 
Wm.  Kroon  Prins  de  Nederlamden  (which 
I  shaU  call  the  Crown  Prince,  for  the  sake 
of  brevity),  to  be  carried  by  the  defen- 


dants from  Singapore  to  Sourabaya,  and 
there  delivered  in  good  order  and  condi- 
tion to  the  order  of  the  plaintifis,  they 
paying  freight  for  the  same  upon  the 
terms  of  the  bill  of  lading,  which  contained 
the  following  exceptions :  "  The  act  of 
Gk>d,  the  king's  enemies,  restraint  of  princes 
and  rulers,  pirates  or  robbers  by  sea  or 
land,  accidents,  loss  and  damage  from 
vermin,  barratry,  jettison,  collision,  fire, 
machinery,  boilers,  steam,  and  all  the 
perils,  dangers  and  accidents  of  the  sea, 
rivers,  land  carriage  and  steam  naviga- 
tion, of  whatsoever  nature  and  kind  so- 
ever, and  accidents,  loss  or  damage,  from 
any  act,  neglect  or  default  whatsoever  of 
the  pilots,  master  or  mariners,  or  other 
servants  of  the  company,  in  navigating 
the  ship,  or  from  any  deviation  excepted." 

The  Crown  Prince  sailed  fix>m  Singa- 
pore on  her  voyage  to  Sourabaya,  and  in 
the  course  of  it  she  came  into  collision 
with  another  steamship  of  the  defendants, 
called  the  Atjeh,  and  was  sunk^  with  the 
plaintifiTs  specie  on  board.  Some  of  the 
specie  was  recovered,  and  the  action  is 
brought  to  recover  the  value  of  the  residue 
whidb  was  lost. 

The  plaintiffs  alleged  by  their  statement 
of  claim  (in  paragraph  4)  that  the  colli- 
sion was  caused  by  the  negligence  of  the 
defendants'  servants  on  board  the  Atjeh, 
and  that  the  loss  of  the  specie  ifras  not 
caused  by  any  of  the  perils  excepted  in  the 
bill  of  lading. 

The  defendants,  by  their  statement  of 
defence,  admitted  that  their  steamship 
the  Crown  Prince  in  the  course  of  the 
voyage  came  into  collision  with  their 
steamship  called  the  Atjeh,  and  was  sunk 
with  the  plaintiffe'  goods  on  board;  but 
they  denied  that  the  collision  was  caused 
by  negligence,  and  allied  that  if  it  was 
so  caiued,  such  negligence  was  wholly  that 
of  their  servants  on  board  their  ship  the 
Crown  Prince,  and  that  such  negligence  is 
one  of  the  perils  specially  excepted  in  and 
by  the  bill  of  lading. 

The  defendants  also  denied  the  allega- 
tion in  the  4th  paragraph  of  the  plaintiff's 
statement  of  clium,  that  the  loss  was  not 
caused  by  any  of  the  perils  excepted  by 
the  bill  of  lading.  In  other  wonls,  they 
aUeged  that  the  loss  was  caused  by  a  perfl 
or  by  perils  excepted  by  the  bill  of  ladug. 
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The  plaintiffB  joined  ifisue  upon  the 
defendants'  statement  of  defence. 

The  cauBO  came  on  for  trial  at  the  Guild- 
hall sittingB  on  the  15th  of  December  last, 
before  Manisty,  J.,  and  a  special  jury. 

A  great  deal  of  evidence  was  given  on 
both  sides  as  to  the  cause  of  the  collision, 
and  in  the  result  the  jury  found  that  the 
Atjeh  was  mainly  in  fault,  but  that  the 
Grown  Prince  was  also  in  some  degree  to 
blame. 

Upon  these  facts  it  was  contended  before 
us  on  the  part  of  the  plaintiffs  that  the  de- 
fendants are  liable  for  the  loss  of  the  specie, 
first,  by  reason  of  the  contract  into  which 
they  had  entered  by  the  bill  of  lading  for 
the  carnage  of  it ;  and  secondly,  that  they 
are  liable  in  tort^  as  owners  of  the  Atjehy 
for  the  negligence  of  their  servants,  the 
master  and  the  crew  of  that  vessel,  whereby 
the  collision  was  mainly  occasioned. 

In  the  view  which  I  have  taken  of  this 
case  it  becomes  unnecessaiy  to  consider  the 
questions  which  arise  out  of  the  second 
contention;  as  to  the  Hrst  question,  it 
was  suggested  for  the  defendants  that  the 
contract  contained  in  the  bill  of  lading  was 
not  governed  by  English  law.  I  cannot, 
however,  think  that  there  is  room  for 
serious  argument  upon  this  point. 

The  goods  were  shipped  at  an  English 
port,  the  plaintiffs  are  an  Englifih  company. 
The  defendants  are  a  limited  company 
whose  registered  office  is  in  London,  and 
by  their  memorandum  of  association  they 
describe  as  one  of  the  objects  for  which 
the  company  is  established,  the  hiring  of 
vessels.  The  bill  of  lading  is  in  the  Eng- 
lish language  throughout,  and  the  defen- 
dants iire  therein  described  as  '*  The 
NeUierlands  India  Steam  Navigation  Com- 
pany, Limited,"  which  obviously  has  refer- 
ence to  the  Companies  Act,  1862,  whereby 
the  liability  of  the  members  of  limited 
companies  is  limited  to  the  amount  un- 
paid on  the  shares  held  by  them,  or  to  the 
amount  which  the  members  may  under- 
take by  the  memorandum  of  association 
to  contribute  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up.  Under 
all  these  drcumstanoes,  adopting  the  well- 
known  rule  of  law  acted  upon  in  Lloyd  v. 
Guibert  (1),  the  law  of  the  pLice  where  the 

(1)  35  Law  J.  Bep.  Q.B.  34  ;  Law  Bep.  1  Q.B. 
115. 


contract  is  made  is  priitia  facie  that  which 
the  pcirties  intended  or  ought  to  be  pre- 
sumed to  have  adopted  as  the  footing  upon 
which  they  dealt,  and  there  exist  here 
none  of  those  facts  from  which  the  Court 
were  in  that  case  led  to  infer  the  contrary. 
Assuming  then  that  the  English  law 
governs,  two  matters  must  be  dealt  with 
before  the  liability  of  the  defendants'  case 
be  deteimined;  namely,  first,  What  is 
the  true  construction  of  the  bill  of  lading  1 
and,  secondly.  Have  the  defendants  suc- 
ceeded in  shewing  that  the  event  whereby 
the  loss  of  the  plaintiffs'  specie  was  oc- 
casioned was  within  the  excepted  perils) 
With  regard  to  the  perils  excepted  by  the 
bill  of  lading  they  may  be  divided  into 
two  classes  :  first,  those  which  are  dealt 
with  by  the  first  clause  and  mentioned  by 
name,  one  of  these  being  *'  collision  " ;  and 
secondly,  those  which  are  covered  by  the 
second  clause,  which  provides  for  "  acci- 
dents," '^  loss  or  damage  from  any  act, 
neglect  or  default  whatsoever  of  the  pilots, 
masters  or  mariners,  or  other  servants  of 
the  company  in  navigating  the  ship,"  which 
would  include  all  acts  so  caused,  and  thei^ 
fore,  inter  alia,  collision,  if  it  was  caused  by 
the  neglect  or  default  of  the  defendants'  ser- 
vants in  navigating  the  Vrou^i  Prince, 

Dealing  first  with  the  second  of  these 
clauses,  it  is  obvious  that  had  the  loss 
been  occasioned  wholly  by  those  who  were 
navigating  the  Grotmi  Prince,  the  defen- 
dants would  have  been  protected  ;  but  the 
jury  having  found  that  the  crew  of  the 
Atjeh  were  mainly  in  fault,  although  the 
Grown  Prince  was  also  in  some  degree 
to  blame,  it  appears  to  me  that  the  de- 
fendants are  not  protected  by  tins  clause, 
inasmuch  as  they  have  not  succeeded  in 
shewing  that  the  loss  was  occasioned 
wholly  by  the  neglect  or  default  of  those 
who  wei*e  navigating  the  Crown  Prince, 

With  respect  to  the  fii'st  clause  there  is 
no  doubt  that  the  loss  in  question  waa 
occasioned  by  collision,  and  the  only  ques- 
tion that  arises  is  whether  the  word 
"  collision  "  as  here  used  applies  to  a  col- 
lision which  was  mainly  brought  about 
by  the  negligence  of  those  who  were  ser- 
vants of  the  defendants  engaged  in  the 
navigation  of  one  of  their  vessels  other  than 
that  in  which  the  spede  was  shipped.  It 
is  necessary  here  to  bear  in  mind  that  the 
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clause  in  question  is  inserted  in  limitation 
of  the  common  law  liability,  which  would 
otherwise  attach  to  the  defendants  in  the 
discharge  of  their  duty  as  carriers,  and 
should  its  intention  and  effect  be  open  to 
doubt  it  must  be  construed  most  strongly 
against  the  carriers.  This  proposition  is 
very  cleai'ly  dealt  with  by  Mr.  Justice 
Btory,  in  section  512a  of  his  work  on  Bail- 
ments,  in  which,  speaking  of  the  well  known 
and  long  established  exception  contained  in 
maritime  contracts  for  the  carriage  of 
goods  of  "  peiils  of  the  sea,"  he  says — "  The 
phrase  '  perils  of  the  sea,'  whether  under- 
stood in  its  most  limited  sense  as  import- 
ing a  loss  by  natural  accidents  peculiar  to 
that  element,  or  whether  understood  in  its 
moi'e  extended  sense  as  including  inevitable 
accidents  occurring  upon  that  element,  must 
still  in  either  case  be  understood  to  include 
such  losses  only  to  the  goods  on  board  as 
are  of  an  extraordinary  nature  or  aiise 
from  some  irresistible  force  or  from  in- 
evitable accident,  or  from  some  over- 
whelming power  which  cannot  be  guarded 
against  by  the  ordinary  exeHions  of  human 
skill  and  prudence.  Hence  it  is  that  if 
the  loss  occurs  by  a  peril  of  the  sea  which 
might  have  been  avoided  by  the  exercise 
of  any  reasonable  skill  or  diligence  at  the 
time  when  it  occurred,  it  is  not  deemed  to 
be,  in  the  sense  of  the  phrase,  such  a  loss 
by  the  perils  of  the  sea  as  will  exempt  the 
carrier  from  liability,  but  rather  a  loss  by 
the  gross  negligence  of  the  party."  The 
same  principle  of  construction  has  been 
acted  upon  by  the  English  Courts  and 
applied  to  the  case  of  a  loss  occasioned  by 
collision.  Thus  in  Lloyd  v.  Tfie  General 
Iran  Screw  Collier  Company  (^Limited)  (2) 
it  was  held  that  the  exception  in  the  bill 
of  lading  of  accidents  or  damage  of 
the  seas,  rivers  and  steam  navigation  of 
whatever  nature  or  kind  soever,  did  not 
exempt  the  shipowner  from  responsibility 
for  the  loss  of  goods  which  arose  from  a 
collision  caused  by  the  negligence  of  the 
master  or  crew.  This  decision  was  dis- 
cussed and  followed  in  Grill  v.  The  General 
Iron  Screw  Collier  Company^{Limited)  (3). 
A  similar  construction  was  given  to  a  bill 

(2)  3  Hurl.  &  C.  284;  33  Law  J.  Rep.  Excb. 
2(>y. 

(3)  36  Law  J.  Rep.  C.P.  321 ;   Law  Rep.  1 
C.P.  600. 


of  lading  which  contained  a  clause  that  the 
shipowner  is  not  to  be  aooountable  for 
leakage  or  breakage — in  the  earlier  case  of 
Phillips  V.  Clark  (4),  and  more  recently  in 
Czech  V.  T/ie  General  Steam  NavigcUion 
Company  (5).  These  cases  shew  that  but 
for  the  general  words  excepting  the  ne- 
glect or  default  of  the  defendeuits'  servants 
in  navigating  the  Crown  Prince^  the  de- 
fendants would  not  be  protected  in  the 
event  of  a  collision  occasioned  by  such 
neglect  or  default;  and  as  there  are  no 
words  in  the  bill  of  lading  which  apply  to 
a  collision  arising  from  the  neglect  or  de- 
fault of  the  defendants'  servants  in  navi- 
gating another  vessel,  the  word  "  collision  " 
itself  is  of  no  avail ;  and  it  is  hardly  neces- 
sary to  add  that  where  goods  are  damaged 
by  reason  of  a  collision  occasioned  by  the 
&ult  of  the  master  or  crew  of  a  vessel  other 
than  that  in  which  they  are  shipped,  or  by 
the  default  of  those  on  board  both  vessels, 
the  owner  of  the  carrying  vessel,  in  the  ab- 
sence of  an  express  stipulation  to  the  con- 
trary, is  liable  for  the  loss.  The  law  as  to 
this  will  be  found  in  3  Kent's  Commen- 
taries, Lecture  xlvii.  s.  5,  and  in  Parson's 
Law  o/  Shipping,  vol.  i.  p.  260. 

It  was  pressed  upon  us  by  the  defen- 
dants' counsel  in  alignment  that  it  bore 
hiirdly  upon  the  defendants  to  extend 
their  liability  beyond  the  negligence  of 
those  of  their  servants  who  were  engaged 
in  carrying  out  the  contract  of  carriage, 
and  that  it  ought  not  to  be  supposed  that 
under  any  circumstances  they  could  in- 
tend to  make  themselves  liable  for  the 
acts  of  their  servants  who  were  navigating 
another  vessel,  whose  duties  had  no  con- 
nection with  the  performance  of  the  con- 
tract for  carriage  upon  which  the  plain* 
tifEs  are  suing. 

There  is  much  that  is  plausible  in  this, 
but  it  only  raises  in  another  form  the 
question  already  answered,  by  saying  that 
the  defendants,  as  carriers,  are  liable  for  all 
events,  other  than  the  act  of  God,  which 
thoy  have  not  excepted  by  their  bill  of 
lading;  although,  i£  the  collision  had 
taken  place  between  two  ships  which  were 
the  only  vessels  owned  by  the  defendants, 
and  these  were  engaged  in  wholly  different 

(4)  2  Com.  B.  Rep.  N.S.  256 ;  26  Law  J.  Rep, 
C.P.  167.  * 

(5)  37  Law  J.  Rep.  C.P.  3 ;  Law  Rep.  3  C.P.  U, 
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FoyageB  and  happened  to  meet  by  acci- 
dent upon  the  high  seas,  the  result  might 
appear  to  be  more  unforeseen  and  peculiar 
than  in  the  present  case.  It  must  be 
remembered  that  the  defendants  are  owners 
of  ships  which  are  engaged  in  a  carrying 
trade  between  certain  &ed  ports  and  which 
make  regular  voyages  over  the  same  seas, 
and  in  saying  that  they  are  liable  for  a 
loss  occasioned  by  the  negligence  of  theii* 
crews  on  board  a  vessel  other  than  that  in 
which  the  plaintifib'  goods  are  shipped,  it 
is  only  applying  a  rule,  the  equity  of 
which  would  not  be  contested  if  it  were 
applied  to  a  carrying  company  who  own  a 
laige  fleet  of  vessels  trading  in  such  a 
manner  to  and  from  a  port  that  in  the 
course  of  their  voyage  ^ey  would  con- 
stantly pass  or  meet  in  a  river  or  harbour, 
or  would  be  brought  up  in  close  proximity 
to  the  same  landing  wharf. 

The  liability  of  the  defendants  being 
established,  a  question  still  arises,  What  is 
the  proper  amount  of  damages?  Until 
recently,  the  defendants,  who  had  con- 
tracted to  carry  the  specie  in  question  from 
Singapore  to  Sourabaya,  and  had  failed  to 
do  so  by  reason  of  a  peril,  against  the  oc- 
currence of  which  they  wore  not  protected 
by  the  contract  of  carriage,  must  have 
been  held  to  be  liable  for  the  fuU  value  of 
the  specie.  A  doubt,  however,  has  been 
raised  by  reason  of  the  language  contained 
in  section  25  sub-section  9  of  the  Judica- 
ture Act,  1873. 

The  language  of  that  sub-section  is  as 
follows  :  '*  In  any  cause  or  proceeding  for 
damages  arising  out  of  a  collision  between 
two  ships,  if  both  ships  shall  be  found  to 
have  been  in  fault,  the  rules  hitherto  in 
force  in  the  Court  of  Admiralty,  so  far  as 
they  have  been  at  vai-iance  with  the  rules 
in  force  in  the  Courts  of  common  law, 
shall  prevail." 

If  this  provision  is  applicable  to  the 
present  case,  inasmuch  as  both  the  Crown 
Prince  and  the  Atjeh  were  found  by  the 
jury  to  have  been  in  fault,  the  Court  of 
Admiralty  rule  must  be  held  to  apply; 
and  that  rule  is,  that  where  both  parties 
to  a  collision  are  to  blame  they  must  shai'e 
the  loss  equally.  See  Tlie  MUan  (6)  and 
Hey  V.  Le  Neve  (7). 

(6)  Lnsh.  388. 

(7)  2  Shaw.  So.  App.  Caa.  3i)5. 


The  language  of  this  sub-section  is,  no 
doubt,  very  general;  but,  before  effect  is 
given  to  it,  it  would  seem  necessary  to 
refer  to  what  was  the  condition  of  the  law 
before  the  passing  of  the  Judicature  Act. 
The  only  cause  or  proceeding  for  damages 
arising  out  of  a  collision  between  two 
ships,  in  which  the  rules  in  force  in  the 
Court  of  Admiralty  were  at  variance  with 
those  in  force  in  the  Courts  of  common 
law,  were  cases  in  which  actions  were 
brought  by  the  owner  of  one  ship  against 
the  owner  of  another  ship,  or  by  the 
owner  of  goods  on  board  one  ship  against 
the  owner  of  another  ship  in  respect  of  a 
collision.  In  either  of  these  cases  the 
Admiralty  rule  and  the  common  law  rule 
with  respect  to  damages  differed,  the  Ad- 
miralty rule  being  as  I  have  already  ex- 
pressed it,  and  the  common  law  rule 
being  that,  where  both  vessels  were  in 
flEiult,  in  the  sense  that  those  navigating 
the  plaintifls'  ship  were  guilty  of  negli- 
gence which  substantially  contributed  to 
the  collision,  the  plaintiffs  could  not  re- 
cover. 

It  was,  I  apprehend,  to  prevent  this 
vaiiance,  and  to  make  the  pnictice  in  both 
Courts  uniform,  that  this  sub-section  was 
passed ;  but  it  seems  to  me  equally  clear 
that  its  effect  must  be  confined  to  those 
cases  in  which  such  variance  previously 
existed.  Where  the  action  is  brought,  not 
by  one  ship-owner  or  goods-owner  against 
a  ship  which  has  run  into  the  caiTying 
vessel,  but  by  the  goods-owner  who  seeks 
to  enforce  the  contract  for  carriage  agaim>t 
the  owner  of  the  ship  to  whom  he  has 
entrusted  his  goods,  no  such  variance  in 
practice  could  arise.  The  result,  thero- 
fore,  is  that  there  will  be  a  verdict  and 
judgment  for  the  plaintifls,  the  damages 
to  be  agreed. 

Manisty,  J. — I  concur  with  my  learned 
brother  Pollock  in  the  conclusion  at  which 
he  has  arrived,  and  in  the  reasons  which 
he  has  stated  in  support  of  them ;  but,  as 
the  case  is  somewhat  novel,  and  it  will 
probably  be  submitted  to  a  higher  tii- 
bunal,  I  wish  to  add  a  few  observations  of 
my  own  as  to  the  liability  of  the  defen- 
dants upon  their  contract. 

The  question  which  lies  at  the  root  of 
the  case  is,  to  what  cause  ought  the  loss  of 
the  plaintiffs'  goods    to  be    attributed! 
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Doubtless  the  collision  of  tlie  defendants' 
ship  the  Crovm  Prince  with  the  defen- 
dants' ship  the  Atje)h  was  the  caTMa 
2froxivia ;  but,  according  to  the  finding  of 
the  jury,  the  negligence  of  the  defendants* 
servants  on  board  the  two  ships  was  the 
Ciiiisa  causayis — in  other  words,  the  effi- 
cient cause  of  the  loss. 

Now  it  is  a  settled  rule  of  law  that  in 
the  CQBQ  of  an  action  on  a  contract  of 
marine  insurance,  regard  is  to  be  had  to 
the  cwusa  proxima — Thompson  v.  Hopper 
(8) ;  but  in  the  case  of  an  action  for 
bi*each  of  a  contract  contained  in  a  bill  of 
lading,  regard  is  to  be  had  to  the  caiosa 
causans — see  Lloyd  v.  The  General  Iron 
Screw  Collier  Company  (2),  cited  by  my 
brother  Pollock. 

It  was  conceded  on  the  part  of  the 
defendants  that,  but  for  the  express  ex- 
ception of  negligence  of  their  servants  on 
board  the  Crown  Prince^  they  would  have 
been  liable  for  the  loss  in  question,  not- 
withstanding "  collision  "  is  one  of  the  ex- 
cepted perils  in  the  bill  of  lading;  but 
they  contend  that,  without  any  express 
exception  of  the  negligence  of  their  ser- 
vants on  board  the  Atjeh,  they  are  pro- 
tected by  the  exception  of  "  collision." 

I  am  unable  to  see  any  sound  ground 
for  the  distinction  between  the  negligence 
of  the  defendants'  servants  on  board  the 
Croton  PrinoCy  and  similar  negligence  of 
their  servants  on  board  the  Atjeh. 

No  authority  was  cited  in  support  of  it, 
but  it  was  contended  that  there  was  an 
implied  contract  in  the  bill  of  lading  that 
the  defendants'  servants  on  board  the  carry- 
ing ship  (the  Crown  Prince)  would  use  all 
i-eiisonable  care  to  carry  safely,  and  con- 
sequently it  was  necessary  expressly  to 
except  their  negligence,  whereas  there  was 
no  such  implied  contract  with  res))ect  to 
their  servants  in  any  other  ship,  and 
therefore  there  was  no  need  of  any  ex- 
press exception  of  their  negligence.  It 
seems  to  me  that  this  argument  admits  a 
ready  answer — namely,  that  there  is  no 
implied  contract  whatever  in  the  case. 
The  contract  contained  in  the  bill  of  hiding 
is  express — namely,  to  carry  the  goods 
safely  and  deliver  them  in  good  order  and 
condition,  subject  to  certain  specified  ex- 

(8)  E.  B.  &  E.  1038 ;  27  Law  J.  Bep.  Q.B. 
441. 


ceptions,  which  do  not  include  the  negli- 
gence of  their  servants  on  board  their  ship 
Atjeh, 

Having  regard  to  the  finding  of  the 
jury — namely,  that  the  Atjeh  waa  mainly 
to  blame,  but  that  the  Crown  Prince  was 
in  some  degree  to  blame — ^I  think  the  de- 
fendants are  liable,  by  virtue  of  their  con- 
tract, for  the  whole  of  the  loss. 

Stephen,  JT — ^I  have  nothing  to  add  to 
the  judgment  of  my  brother  Pollock,  in 
which  I  concur. 

Judgmemifor  ike  plairUiffs, 


Solicitors— Waltons,  Bubb  &  Walton,  for  plain- 
tiffs ;  Lovell,  Son  &  Pitfield,  for  defendants. 


1881.        1 
Dec.  14,  20.  / 


THE  QUEEN   V.   PAGET. 


Smnniary  Jurisdiction  Act,  1879  (42  <£• 
43  Vict»  c.  49),  S8.  6  and  35 — Railway 
Clauses  Ooyisolidation  Act,  1845  (8  Vict, 
c.  20),  ss,  103,  145,  146,  Ul—PenaUy— 
Criminal  Offence — "  Civil  debt " — Distress 
Warrant — Imjjrisonment, 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  9.] 


1881. 
Dec.  19. 


THE    GUARDIANS   OP    THE   POOR 

OF  SUNDERLAND  (appellants) 

V,  THE  CLERK  OF  THE  PEACE 
OF  THE  COUNTY  OF  SUSSEX 

(respondent). 

Poor  Law — Settlement  by  Residence — 
Removal  to  Parish  in  tlie  sa/im  Union — 39 
dc  40  Vict,  c.  61.  *.  34. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.O.  33.] 
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[IN  THE  QUBB;N'8  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

1882.        r   WESTON    AND    OTHERS    V.   THE 
Feb.  28.  <         MANAQERS  OF  THE   HETROPO- 

May  5.    ^     litan  asylum  district.* 

Landlord  and  Terumt — Breach  of  Cove- 
nant by  Leasee  —  Beddendum  Clause  — 
Proviso  /or  Ee-entry — Forfeiture — Rights 
of  Lessor — AUemative  Remedy. 

A  lease  granted  by  the  plaintiffs  for  a 
term  of  yeofrSy  contairied  a  covenant  on  the 
part  of  the  lessees  and  their  assigns,  not  to 
carry  on  upon  the  premises  demised  any 
offensive  trade  or  occupation,  nor  to  do  or 
suffer  to  he  done  anything  which  might  be 
or  grow  to  the  damage  or  annoyance  of  the 
lessors.  The  reddendum  ckmse  of  t/ie  deed 
in  question  contained  a  provision  that,  in 
addition  to  the  rent  reserved,  a  further 
rent  should  becoTne  payahle  if  any  offensive 
trade  or  occupation  were  carried  on,  or 
things  were  done  which  were  covenanted 
not  to  be  done  upon  the  premises.  There 
was  also  a  proviso  for  re-enJtry  in  the 
lease  for  non-payment  of  the  rent  re- 
served, or  of  the  further  rent,  in  case  the 
s(vme  shouJd  become  payahle  and  were  in 
arrear,  or  if  and  whenever  there  should 
be  any  breach  of  coveruint  on  the  part  of 
the  lessees  or  their  cusigns* 

In  an  cu^ion  brought  against  the  defen- 
dants, as  assignees  of  the  lease,  to  recover 
possession  of  the  premises  for  a  breach  of 
the  above  covenant, — 

Held,  that  the  lessors  were  entitled  to  re- 
enter for  the  breach  ofcovenamA  complained 
of,  they  ha/ving  the  right,  under  the  terms 
of  the  le€ue,  either  to  demand  the  increased 
rent  or  to  treat  the  act  complained  of  as  a 
forfeiture. 

This  was  a  demurrer  to  a  statement  of 
defence  in  an  action  brought  for  the  re- 
covery of  certain  premises  by  the  phdntifis, 
as  lessors,  against  the  defendants,  who  were 
in  possession  under  an  under-lease,  upon  a 
forfeiture  for  breach  of  covenant. 

The  statement  of  claim  alleged  that 
in  the  lease  the  lessees  covenanted  for 
themselves,  their  heirs,  executors,  ad- 
ministrators and  assigns,  that  they  would 

*  Coram  Mathew,  J.,  and  Cave,  .7.,  in  the 
Queen's  Bench  Division ;  Brett,  L.J.,  and 
Cotton,  L.J.,  in  the  Coart  of  Appeal. 


not  at  any  time  during  the  said  term 
cut,  maim,  injure,  or  suffer  to  be  cut, 
maimed  or  injured,  any  of  tlie  principal 
timbers,  walls  or  joists  of  the  said  messuage 
and  premises,  or  make  any  alterations 
therein,  or  exercise  or  carry  on,  or  suffer 
to  be  exercised  or  carried  on  upon  the  said 
premises  or  any  part  thereof,  certain  offen- 
sive trades  or  occupations  mentioned  in 
the  deed,  or  any  offensive,  noisome  or  noisy 
trade  or  business  whatsoever;  nor  do  or 
suffer  to  be  done  anything  which  might  be 
or  grow  to  the  damage  or  annoyance  of  the 
lessors,  their  heirs  or  assigns,  or  any  of 
their  tenants. 

The  deed  contained  a  clause  of  re-entry, 
entitling  the  plaintiffs  to  re-enter  upon  the 
said  premises  in  case  of  a  breach  of  the 
aforesaid  covenant,  and  of  any  of  the 
covenants  therein  contained,  on  the  part  of 
the  lessees,  their  executors,  administrators 
and  assigns. 

During  the  term  the  defendants  made 
divers  alterations  in  the  premises,  contrary 
to  the  covenant  in  the  deed,  which  were 
converted  from  a  dwelling-house  into  a 
dep6t  for  ambulances,  horses,  drivers  and 
nurses  engaged  in  the  removal  of  small- 
pox patients. 

The  material  part  of  the  statement  of 
defence  was  as  follows : — 

The  reddendum  clause  in  the  deed  is  as 
follows : — 

'^Yielding  and  paying  during  the  said 
term  unto  the  lessors,  their  heirs  and  assigns, 
the  net  yearly  rent  of  30^.  .  .  .  and  also 
yielding  and  paying  unto  the  lessors,  their 
heirs  or  assigns,  the  further  net  yearly  rent 
of  25Z.  .  .  .  in  case  any  of  the  trades,  occupa- 
tions or  things  hereinafter  covenanted  not 
to  be  carried  on  or  done  upon  the  said  pre- 
mises, shall  be  carried  or  on  done,  the  first 
payment  of  such  last-mentioned  rent  to  be 
made  on  the  first  of  the  days  of  payment 
of  rent  hereinbefore  mentioned  as  shall 
happen  next  thereafter,  and  such  last- 
mentioned  rent  to  continue  and  be  paid 
thenceforth  during  the  residue  of  the  said 
term." 

The  clause  for  re-entry  was  as  follows  : — 
'^  Provided  always,  and  these  presents  are 
upon  this  express  condition,  that  if  the  said 
net  yearly  rent  of  301.  hereinbefore  re- 
served, or  the  said  further  rent  of  251.  (in 
case  the  same  shall  become  payable),  or 
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any  part  thereof  respectively  shall  be  in 
arreiir  for  twenty-one  daj'SjOrif  and  when- 
ever there  shall  be  any  breach  of  the 
covenants  hereinbefore  contained  on  the 
part  of  the  lessee,  his  executors,  adminis- 
trators and  assigns,  then  it  shall  be  lawful 
for  the  lessors,  their  heirs  or  assigns,  into 
and  upon  the  said  premises  or  any  part 
thereof  to  re-enter,"  &c. 

The  plaintiffs  demurred  to  the  above 
paragraphs  of  the  statement  of  defence  on 
the  ground  that  it  was  consistent  with  the 
reddendum  clause  and  the  clause  for  re- 
entry that  the  plaintifis  should  be  entitled 
to  re-enter  for  the  breach  of  covenant. 

FuUarUm  appeared  in  support  of  the 
demurrer. — The  lessors  had  an  alternative 
remedy  under  this  lease ;  it  was  optional 
with  them  to  treat  the  act  complained  of 
aa  a  forfeiture,  or  to  waive  the  forfeiture, 
and  in  that  case  demand  an  increased  rent. 
This  is  the  reasonable  construction  of  the 
lease,  and  carries  out  the  intentions  of  all 
parties.  He  cited  The  Mayor  of  L(yndon  v. 
Pugh  (1),  Barrett  v.  Blagrave  (2),  French  v. 
Macule  (3),  Bringloe  v.  Goodson  (4)  and 
Cole  V.  Svma  (5). 

Proudfoot,  in  support  of  the  statement 
of  defence. — The  clause  of  forfeiture  is 
controlled  by  the  earlier  part  of  the  lease. 
The  deed  must  be  read  as  if  permission 
were  given  to  carry  on  any  of  the  specified 
traces  upon  payment  of  an  increased  rent. 
He  cited  Lsgh  v.  LUlie  (6),  PayUr  v. 
Hommeraha/m  (7),  Sicklemore  v.  Thiatleton 
(8)  and  Woodford  v.  Oylea  (9). 

Mathew,  J. — I  am  of  opinion  that  this 
demurrer  should  be  allowed.  Mr.  Fullarton 
has  contended  on  behalf  of  the  plaintiff 
that  there  was  a  breach  of  covenant,  and 
that  under  the  condition  of  re-entiy  the 
term  was  forfeited.  Mr.  Proudfoot  con- 
tended, on  the  other  hand,  that  there  was 
no  breach  of  covenant,  and  therefore  no 
forfeiture.      The    question  is,    therefore, 

(1)  4  Bro.  P.O.  395. 

(2)  5  Ves.  556. 

(3)  2  Dr.  &  W.  269. 

(4)  5  Bing,  N.C.  738 ;  8  Law  J,  Rep.  C.P.  116. 

(5)  6  De  Qex,  M.  &  G.  1 ;  23  Law  J.  Rep. 
Ghana  268. 

(G)  6  Hurl.  &  N.  165  ;  30  Law  J.  Rep.  Excb,  26. 

(7)  4  M.  &  8.  423. 

(8)  6  M.  &  S.  9. 

(9)  2  Vem.  119. 


what  the  lease  means.  The  lease  contains 
a  covenant  not  to  carry  on  certain  specified 
trades,  or  any  other  offensive  tiide  or 
business,  and  there  is  a  clause  of  re-entiy 
in  case  of  a  breach  of  any  of  the  covenants 
entered  into  by  the  lessees.  But  Mr. 
Proudfoot  has  contended  that  we  must  look 
at  the  terms  of  the  reddendum,  one  of 
which,  as  he  atgues,  is  that  the  lessees  are 
to  be  at  liberty  to  carry  on  the  trades  pro- 
hibited by  the  covenant  on  condition  that 
they  paid  an  increased  rent  as  provided  for 
by  the  reddendum.  It  has,  however,  been 
pointed  out  on  behalf  of  the  plaintiff  that 
in  the  reddendum  itself  those  very  things 
are  treated  as  breaches  of  covenant.  I 
confess  I  cannot  construe  the  reddendum 
clause  as  meaning  that  the  lessees  are  enti- 
tled to  do  the  things  mentioned  in  the 
covenant  upon  the  terms  of  paying  an 
additional  rent.  Mr.  Fullarton  has  aigued 
that  the  additional  rent  must  be  treated  as 
a  penal  rent,  but  not  ss  shewing  that  there 
has  been  no  breach  of  covenant,  and  I 
think  his  contention  must  prevail  The 
demurrer  must  therefore  be  allowed. 

Cave,  J. — I  am  of  the  same  opinion. 
The  deed  gives  in  my  judgment  an  alterna- 
tive remedy  to  the  lessors,  and  there  is  no 
reason  why  it  should  not.  Either  of  the 
remedies  alone  might  be  insufficient.  If 
the  breach  of  covenant  was  trivial,  and 
rents  were  down,  forfeitiue  might  be  a 
very  undesirable  remedy  for  the  lessors  to 
insist  upon.  On  the  other  hand,  if  the 
breach  was  a  serious  one,  the  extra  rent  of 
261,  would  be  utterly  inadequate.  If  the 
defendants'  contention  were  correct  the 
lessees  might,  upon  payment  of  this  extra 
rent,  use  the  premises  to  carry  on  any  trade, 
however  offensive.  Would  this  be  reason- 
able f  I  think  not,  and  cannot  so  construe 
the  lease.  I  read  it  as  plainly  importing 
a  covenant  not  to  do  the  specified  thing,  an 
interpretation  which  gives  a  sensible  mean- 
ing to  the  whole  deed.  For  these  reasons 
I  agree  that  the  demurrer  must  be 
allowed. 

The  defendants  appealed. 

May  5. — Orantham,  Q-C,  and  E.  Clarke^ 
Q.C.  {Proudfoot  with  them),  for  the  defen- 
dants. 

Sir  H,  Giffard,  Q.C,  and  FaUarion, 
for  the  plaintifik,  were  not  called  upon. 
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Bbett,  L.  J. — I  am  unable  to  see  anj 
real  doubt  in  this  case.  It  seems  to  me 
that  the  judgment  of  the  Court  below  was 
perfectly  right,  and  for  the  reasons  given. 
Here  is  a  lease  with  separate  covenants, 
among  which  are  several  covenants  by 
the  lessee  not  to  do  certain  things.  There 
is  a  clause  for  re-entry,  which  is  in  very 
plain  and  express  terms.  The  question  is, 
whether  there  is  anything  contained  in 
the  lease  which  can  cut  down  the  plain 
meaning  of  the  clause  for  re-entry.  It  is 
said  there  is,  and  that  the  meaning  of  that 
clause  is  cut  down  by  the  reddendum  clause, 
which  contains  a  stipulation  that,  in  case 
of  the  breach  of  certain  covenants  not  to 
injure  the  structure  of  the  building,  nor 
carry  on  certain  noisy  and  objectionable 
trades,  the  lessee  shall  be  liable  to  pay  an 
increaiaed  rent  of  25/.  a  year.  If  that 
clause  were  drawn  in  such  a  way  that  it 
could  not  be  read  without  cutting  down 
the  meaning  of  the  clause  for  re-entry — 
that  is,  if  it  could  not  be  read  consistently 
with  the  latter  clause  —  I  think  that  it 
ought  to  be  read  so  as  to  cut  it  down.  In 
construing  a  document,  the  rule  is  to  read 
the  parts  of  the  document  altogether,  ac- 
cording to  the  plain  terms  of  each  part, 
provided  that  they  are  not  inconsistent. 
It  seems  to  me  that  the  terms  of  the  two 
clauses  in  this  case  are  made  perfectly 
consistent  by  holding  that  the  lessor  has 
the  option,  in  case  of  breaches  of  the 
particular  covenants,  to  re-enter,  or  if  he 
prefers  not  to  do  so,  to  demand  that  the 
lessee  should  pay  an  increased  rent.  It 
was  said  that  this  was  an  unilateral  cove- 
nant in  favour  of  the  lessor ;  but  it  can 
also  be  read  in  favour  of  the  lessee.  These 
two  covenants  can  be  read  independently 
of  each  other,  so  as  to  give  the  lessor  an 
option  either  to  re-enter  or  to  accept  an 
increased  rent.  I  am  of  opinion  that  this 
appeal  must  be  dismissed. 

Cotton,  L.  J. — I  am  of  the  same  opi- 
nion. It  is  said  that  under  the  clause  for 
re-entry  the  lessor  would  have  a  dear 
right  to  re-enter  except  for  the  covenant 
which  provides  that  in  case  of  a  breach  of 
certain  covenants  an  additional  rent  shall 
be  paid  by  the  lessee.  It  is  said  that  that 
term  is  inconsistent  with  the  right  to  re- 
enter on  breach  of  the  covenants  in  I'espect 
Vol.  51.— Q.B. 
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of  which  the  extra  rent  is  to  be  paid.    But 
that  contention  cannot  prevail. 

Now  there  are  two  alternatives  here} 
the  lessor  may  either  re-enter  or  he  may 
not  desire  to  do  sa  The  additional  rent 
is  only  to  be  paid  if  the  lessor  continues 
the  term  of  the  lessee  after  the  act  has 
been  done.  The  lessor  can  put  an  end  to 
the  term  and  to  all  the  rent  payable  during 
it;  but  if  he  does  not  do  so,  then  the 
lessee  is  bound  to  pay  the  additional  rent. 
It  was  said  that  a  question  might  arise  as 
to  whether  the  sum  payable  as  additional 
rent  was  payable  by  way  of  penalty  or  as 
liquidated  damages ;  but  here  there  is  an 
agreed  rent,  and  not  a  penalty  to  be  en- 
forced. I  am  therefore  of  opinion  that 
this  appeal  fiiils. 

Appeal  dismissed. 


SoUcitors — Perkins   &  Weston,  for  plaintiflb; 
Bogers,  Sons  &  Bnssell,  for  defendants. 


[IN  THE  COURT  OP  APPEAL.] 
1882.       1        SUFFELL  V.  THE   BANK  OF 
April   28.  J  ENGLAND.* 

Bank  of  England  Note — Alteration  of 
Number  of  Note — Material  Alteration — 
£ona  fde  Holder  for  Value — Right  of 
Action, 

The  alteration  of  a  Bank  of  England 
note,  by  erasing  the  number  upon  it  and 
substituting  another^  is  a  material  altera^ 
tion  which  avoids  the  instrum^ent,  so  that  a 
bona  fide  holder  for  value  cannot  aftervoards 
maintain  an  action  upon  such  note. 

Appeal  by  the  defendants  from  a  judg* 
ment  of  Lord  Coleridge,  O.J.,  on  further 
consideration. 

Action  by  the  plaintiff  as  bonajide  holder 
for  value  of  Bank  of  England  notes — ^ten 
of  20^.  each  and  six  of  50/.  each — alleging 
that  payment  had  been  demanded  of  the 
defendants  and  refused. 

Certain  notes  had  been  obtained  from 
Payne,  Smith  &  Co.,  bankers  in  London, 
by  a  forged  cheque;    these    notes   were 

*  Coram  Jessel,  M.IU ;  Brett,  L.J. ;  and  Cot- 
ton, L.J. 
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changed  at  Uie  Bank  of  England  for  the 
notes  sued  upon  in  this  action,  which  notes 
Yrei*e  bought  by  the  plaintiff,  a  banker  at 
Brussels,  in  the  ordinary  way  of  his  trade. 
The  numbers  of  the  notes  in  question  had 
been  erased  and  others  substituted;  pay- 
ment also  had  been  stopped  at  the  bank, 
and  a  notice  specifying  their  original  num- 
bers had  been  issued.  At  the  trial  the  jury 
were  discharged,  and  on  further  considera- 
tion Lord  Coleridge,  C.J.,  gave  judgment 
for  the  plaintiff. 

The  defendants  appealed. 

Cohen  f  Q,C,,  and  ff.  D.  Greene^  for  the 
appellants. — The  authorities  lay  down  that 
the  alteration  must  be  material;  but  a 
bank  note  differs  from  other  notes,  as  to  alter 
the  number  is  by  24  &  25  Vict.  c.  98  made 
a  felony,  and  it  was  held  in  The  Queen  v. 
Keith  (1)  that,  under  a  similar  statute,  an 
alteration  of  any  part  of  the  note  altered  the 
note  itself.  A  bank  note  is  a  promise  to 
pay  the  amount  to  a  person  who  presents 
the  note  with  that  number,  so  that  the 
ordinary  rule  that  the  variation  must,  to  be 
material^  alter  the  obligation  of  the  party 
does  not  apply  to  this  case.  In  Master  v. 
Miller  (2)  the  alteration  of  the  date  avoided 
the  instrument.  The  true  doctrine  is,  that 
if  the  alteration  is  made  in  such  a  part  of 
the  instrument  as  to  lead  to  the  presump- 
tion that  it  is  made  for  the  purpose  of 
destro3ang  the  identity  of  the  instrument, 
there  the  instrument  is  vitiated — Davidson 
V.  Cooper  (3),  Burckfield  v.  Moore  (4)  and 
Leake  on  ContracUy  p.  808.  The  doctrine 
as  to  the  vitiation  of  an  instrument  by 
reason  of  an  alteration  is  founded  upon 
considerations  of  public  policy,  and  espe- 
cially as  stated  by  Lord  Kenyon  in  Master 
V.  Miller  (2),  ''because  no  man  shall  be 
permitted  to  take  the  chance  of  committing 
a  fraud  without  running  any  risk  of  losing 
by  the  event  when  it  is  detected."  The 
altei*ation  here  is  such  as  to  indicate  an 
intention  to  defraud,  and  therefore  Master 
V.  Miller  (2)  is  applicable.  It  is  weU 
established  by  the  cases,  that  if  a  person 

(1)  24  Law  J.  Bep.  M.C.  110. 

(2)  4  Term  Rep.  320 ;  in  error  6  ibid.  367,  and 
a  H.  Black.  141 ;  1  Smith's  L.  Cas.  458-490. 

(3)  13  Mee.  &  W.  343;  13  Law  J.  Bep.  Bzch. 
276. 

(4)  3  E.  &  B.  683  ;  23  Law  J.  Bep.  Q.B.  47. 


has  altered  an  instrument  in  such  a  manner 
that  the  instrument,  when  altered,  em- 
bodies a  different  contract  from  that  con- 
tained in  the  original  instrument,  there  the 
instrument  is  vitiated.  Here  the  contract 
is  to  pay  a  note  bearing  a  particular  num- 
ber, but  if  the  number  is  altered,  it  is  plain 
that  the  contract  is  altered.  The  authori- 
ties must  be  confined  to  the  oases  of  ordi- 
nary commercial  instruments.  A  Bank  of 
England  note  is  of  a  higher  class  and  has 
special  incidents,  and  the  prindples  appli- 
cable to  it  are  more  strict.  By  3  &  4  Will. 
4.  c.  98.  s.  6,  a  Bank  of  England  note  is 
made  a  legal  tender  for  all  sums  above  five 
pounds.  By  7  &  8  Yict.  c.  32.  s.  4,  the 
bank  is  bound  to  issue  notes  in  exchange 
for  bullion.  A  bank  note  has  not  the 
incidents  of  deliberate  transfer  as  of  holding 
and  endorsement.  Bank  notes  are  treated 
not  as  goods  or  securities,  but  as  cash — 
Miller  v.  Eace  (5),  per  Lord  Mansfield; 
and  see  Byles  on  Bills  (13th  ed.),  p.  9. 

Having  regard  to  these  general  incidents, 
the  number  must  be  a  material  part  of  the 
bank  note.  It  is  a  test  of  whether  the 
note  is  genuine  or  not,  and  it  is  important 
for  the  purpose  of  stopping  notes.  The 
cases  shew  that,  whenever  the  alteration 
affects  the  instrument  and  not  merely  the 
contract  between  the  parties,  as  distin- 
guished from  adding  something  to  or  writing 
words  on  it  which  in  law  or  in  fiict  were 
superfluous,  it  is  a  material  alteration — 
Caloert  v.  Baker  (6).  In  CaUon  v.  Simeon 
(7)  the  distinction  is  drawn  between  an 
alteration  and  a  mere  addition  of  words. 
In  Trapp  v.  Spearman  (8)  it  was  not  sug- 
gested that  a  material  alteration  is  that 
which  controls  the  rights  of  the  parties. 
See  also  Kershaw  v.  Cox  (9),  KnUl  v.  ITtf- 
licmis  (10),  Tidmarsh  v.  Grover  (11)  and 
Simmons  v.  Taylor  (12). 

W.  G,  Harrison,  Q,C.y  and  C.  H,  Ander- 
son,  for  the  respondent. — The  doctrine  in 
Master  v.  Miller  (2)  is  confined  to  cases 

(5)  1  Burr.  462 ;  1  Smith's  L.  Cas.  627-633. 

(6)  4  Mee.  &  W.  417. 

(7)  8  Ad.  &  B.  136  ;  hut  see  Oardfterr.  WaJsk^ 
6  E.  &  B.  83 ;  24  Law  J.  Bep.  QJB.  288. 

(8)  3  Esp.  67. 

(9)  Ibid.  246. 

(10)  10  East,  431. 

(11)  1  M.  &  S.  735. 

(12)  4  Com.  B.  Rep.  N.8.  463 ;  27  Law  J.  Rep. 
O.P.  46,  248. 
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where  there  is  a  material  alteration  in  the 
contract.  The  meaning  of  "  material "  is 
that  which  has  an  effect  on  some  contract 
or  right  contained  in  or  arising  ont  of  the 
instrument  itself — CcUdtodl  v.  Parker  (13). 
In  Trapp  v.  Spearman  (8),  Lord  Kenyon, 
who  was  one  of  the  Judges  in  Master  v. 
MiUer  (2),  held  that  the  alteration  must 
be  in  a  material  part,  and  from  the  note 
to  CordwUY,  Martin  (14),  it  appears  that 
Lord  EUenborough  held  that  if  the  addi- 
tion of  certain  words  had  affected  the 
responsibility  of  the  acceptor,  the  bill  would 
have  been  vitiated.  See  aJso  Henfree  v. 
Brondey  (15),  Waugh  v.  BuaseU  (16),  Sar^ 
derson  v.  Symonda  (17),  Trew  v.  Burton 
(18)  and  Collins  v.  Prosser  (19). 

It  appears  from  the  judgment  of  Tindal, 
C.J.,  in  Grotty  v.  Hodgea  (20),  that  Calvert 
V.  Baker  (6)  is  not  to  be  relied  upon.  In 
Burc/ifidd  v.  Moore  (4)  the  material  alter- 
ation was  in  the  bill,  which  was  the  contract 
on  which  the  defendant  was  being  sued. 
The  whole  argument  on  behalf  of  the  de- 
fendants rests  on  the  application  of  the 
general  rule  that  an  alteration  made  by  a 
stranger  avoids  the  deed  or  instrument. 
Although  the  notes  here  have  been  obtained 
by  fraud,  there  is  no  fraud  as  against  the 
defendants,  who  have  received  full  value 
for  the  notes. 

Cohen,  Q.C,  replied. 

Jesssl,  M.H. — This  appeal  raises  a  very 
important  question — namely,  what  is  the 
effect  of  an  alteration  in  the  number  of  a 
Bank  of  England  note  as  regards  the  lia- 
bility of  the  bank  to  pay  the  note  to  an 
innocent  holder  for  value  % 

The  question  depends  partly  upon  ge- 
neral law,  and  partly  upon  special  consider- 
ations affecting  the  peculiar  nature  of  a 
bank  note.  It  appears  to  me  that  the 
attention  of  Lord  Coleridge  was  not  directed 
to  the  important  distinction  which  exists 
between  a  Bank  of  England  note  and  an 
ordinary  promissory  note ;  but  if  it  had  been 

(13)  It.  Rep.  8  Kq.  619,  626. 

(14)  1  Campb.  80,  81. 
(16)  6  East,  309. 

(16)  6  Taunt.  707. 

(17)  1  B.  &  B.  426. 

(18)  1  Cr.  &  M.  633. 

(19)  1  B.  &  C.  682. 

(20)  4  Man.  &  G.  661 ;  6  Sc.  N.B.221 ;  11  Law 
J.  Bap.  G.P.  289. 


I  think  it  by  no  means  probable  that  this 
decision  would  not  have  been  to  the  same 
effect  that  it  was.  Another  point  to  be 
remarked  is,  that  a  very  large  number  of 
cases  were  cited  in  the  Oourt  below  which 
are  not  technically  binding  upon  this 
Court,  but  which  were  to  a  certain  extent 
binding  on  that  Court ;  and  it  may  well  be 
that,  in  differing  from  •  the  judgment  of 
Lord  Coleridge,  we  are  at  liberty  to  do  so 
by  reason  of  that  distinption. 

First,  as  to  the  general  law  upon  the 
subject,  which  I  take  to  be  settled  now 
beyond  dispute,  it  may  be  safer  to  cite  the 
very  words  of  the  authorities  which  have 
settled  the  law.  The  leading  case  on  the 
subject,  which,  from  the  time  of  James  1 
when  it  was  pronounced,  has  been  so 
treated,  is  PigoVs  Case  (21),  and  whatever 
may  be  said  of  the  third  resolution  in  that 
case,  no  doubt  or  question  has  ever  been 
raised  as  to  the  validity  and  application  of 
the  second  resolution,  which  I  will  now 
read.  "  Secondly,  it  was  resolved  that 
when  any  deed  is  altered  in  a  point  mate- 
rial, by  the  plaintiff  himself  or  by  any 
stranger,  without  the  privity  of  the  obligee, 
be  it  by  interlineation,  addition,  rasing,  or 
by  drawing  of  a  pen  through  a  line  or 
through  the  midst  of  any  material  word, 
the  deed  thereby  becomes  void.'' 

So  that  the  alteration  must  be  in  a  point 
material,  and  the  erasure  of  a  single  word 
which  is  material  destroys  the  instrument. 
The  next  point  to  be  determined — namely, 
whether  the  genei-al  rule  of  law  which  ap- 
plied to  deeds  applied  to  documents  not 
under  seal — ^was  raised  in  the  well>known 
case  of  Master  v.  MiUer  (2),  which  was  de- 
cided in  the  year  1791.  There  Lord 
Kenyon  held  that  the  rule  which  applied 
to  instruments  under  seal  applied  also  to 
documents  not  under  seal.  ''That  the 
alteration,"  said  his  Lordship,  "  in  this  in- 
strument would  have  avoided  it,  if  it  had 
been  a  deed,  no  person  can  doubt.  And 
why  in  point  of  policy  would  it  have  had 
that  effect  in  a  deed)  Because  no  man 
shall  be  permitted  to  take  the  chance  of 
committing  a  fraud,  without  running  any 
risk  of  losing  by  the  event  when  it  is  de- 
tected." Then  he  says,  "  The  cases  cited, 
which  were  all  of   deeds,  were  decisions 

(21)  U  Bep.  26». 
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which  applied  to  and  embraced  the  simpli- 
city of  all  the  transactions  at  that  time ;  for 
at  that  time  almost  all  written  engagements 
were  by  deed  only.     Therefore  those  deci- 
sions, which  were  indeed  confined  to  deeds, 
applied  to  the  then  state  of  affairs;  but 
they  establish  this  principle,  that  all  written 
instruments  which  were  altered  or  erased 
should  be  thereby  avoided."  Then  Mr.  Jus- 
tice Ashurst  says,  "  Now  I  cannot  see  any 
reason  why  the  principle  on  which  a  deed 
would  have  been  avoided  should  not  extend 
to  the  case  of  a  bill  of   exchange.     All 
written  contracts,  whether  by  deed  or  not, 
are  intended  to  be  standing  evidence  against 
the  parties  entering  into  them.     There  is 
no  magic  in  parchment  or  in  wax ;  and  a 
bill  of  exchange,  though  not  a  deed,  is  evi- 
dence of  a  contract  as  much  as  a  deed;  and 
the  principle  to  be  extracted  from  the  cases 
cited  is,  that  any  alteration  avoids  the  con- 
tiuct."    I  will  not  read  the  elaborate  judg- 
ment of  Mr.  Justice  Buller,  because  he  was 
in  the  minority.     The  judgment  of  Mr. 
Justice  Grose  is  very  plain.     "  PigoVa  (21) 
is  the  leading  case;  from  that  I  collect, 
that  when  a  deed  is  erased,  whereby  it  be- 
comes void,  the  obligor  may  plead  rum  eat 
factum,  and  give  the  matter  in  evidence, 
because  at  the  time  of  plea  pleaded  it  was 
not  his  deed ;  and  secondly,  that  when  a 
deed  is  altered  in  a  material  point  by 
himself,  or  even  by  a  stranger,  the  deed 
thereby  becomes  void.** — ^I  may  say  that  by 
a  stranger  is  there  meant  a  person  who  is 
not  a  party  or  privy  to  the  deed ;  and  I 
say  this,  because  in  one  of  the  cases  cited, 
the  meaning  of  the  woi*d  *'  stranger  '*  seems 
to  have  been  forgotten. — "  Now  the  effect 
of  that  determination  is,  that  a  material 
alteration  in  a  deed  causes  it  no  longer  to 
be  the  same  deed.   Such  is  the  law  respect- 
ing deeds ;  but  it  is  said  that  that  law  does 
not  extend  to  the  case  of  a  bill  of  exchange ; 
whether  it  do  or  not  must  depend  on  the 
principle  on  which  this  law  is  founded. 
The  policy  of  the  law  has  been  already 
stated — namely,  that  a  man  shall  not  take 
the  chance  of  committing  a  fraud,  and  when 
that  fraud  is  detected,  recover  on  the  in- 
strument as  it  was  originally  made.     In 
such  a  case  the  law  intervenes  and  says 
that  the  deed  thus  altered  no  longer  con- 
tinues the  same  deed,  and  that  no  person 
can  maintain  an  action  upon  it.     In  read- 


ing that  and  the  other  cases  cited,  I  obserre 
that  it  is  nowhere  said  that  the  deed  is 
void  merely  because  it  is  the  case  of  a  deed, 
but  because  it  is  not  the  same  deed.    A 
deed  is  nothing  more  than  an  instrument 
or  agreement  under  seal ;  and  the  principle 
of  those  cases  is  that  any  alteration  in  a 
material  part  of  any  instrument  or  agree- 
ment avoids  it,  because  it  thereby  ceases  to 
be  the  same  instrument.     And  this  prin- 
ciple is  founded  on  great  good  sense,  beoiQae 
it  tends  to  prevent  the  party,  in  whose 
favour  it  is  made,  from  attempting  to  make 
any  alteration  in  it.     This  principle,  too, 
appears  to  me  as  applicable  to  one  kind  of 
instrument  as  to  another."    I  have  read 
those  portions  of  the  judgments  because 
they  distinctly  state  what  the  law  is.   That 
case  went  to  the  Exchequer  Chamber,  and 
there  Lord  Chief  Justice  Eyre  says,  "  When 
it  is  admitted  that  the  alteration  of  a  deed 
would  vitiate  it,  the  point  seems  to  me  to 
be  concluded ;  for,  by  the  custom  of  mer- 
chant, a  duty  arises  on  bills  of  exchaoige 
from  the  operation  of  law,  in  the  same 
manner  as  a  duty  is  created  on  a  deed  by 
the  act  of  the  parties."     And  Loi'd  Chief 
Baron  Macdonald  says,  '^  I  see  no  distinc- 
tion as  to  the  point  in  question  between 
deeds  and  bills  of  exchange ;  and  I  entirely 
'  concur  with  my  Lord   Chief  Justice  in 
thinking  there  would  be  more  dangerous 
consequences  follow  &om  permitting  alter- 
ations to  be  made  on  bills  than  on  deeds." 
The  result  is  that  the  law,  as  settled  by 
those  cases,  applied  to  all  instruments  in 
writing ;  cmd  there  was  no  distinction  for 
this  purpose  between  an  instrument  under 
seal,  which  is  called  a  deed,  and  an  instru- 
ment without  a  seal  which  is  not  a  deed. 

The  only  other  case  in  the  Exchequer 
Chamber  is  Davidson  v.  Cooper  (3),  which 
I  mention  because  it  is  the  only  other  case 
which  is  strictly  binding  upon  this  Coort, 
and  it  is  expreeeed  in  genend  terms.  The 
action  there  was  not  on  a  bill  of  exchange 
but  on  a  guarantee  not  under  seal,  althoo^ 
it  had  been  rendered  imder  seal  by  the 
alteration.  The  same  doctrine  had  been 
applied  since  Master  v.  Miller  (2)  to  vari- 
ous kinds  of  instruments  not  under  seal — 
amongst  others,  to  bought  and  sold  notes, 
certain  policies  not  under  seal,  <&c — and  it 
has  been  fully  recognised  to  be  the  law  of 
England ;  nor  was  it  disputed  by  the  de- 
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fendants  here,  nor  by  the  plaintiff  in  the 
Court  below,  that  that  was  the  law. 

The  only  qaestion  we  have  to  determine 
IS,  the  meaning  of  the  words  '' material 
alteration";  it  being  agreed,  and  having 
regard  to  the  authorities  not  now  capable 
of  dispute,  that  an  instrument  is  avoided 
by  a  material  alteration  as  against  the 
person  who  would  otherwise  be  liable  upon 
it.  It  is  to  be  observed  that  the  decisions 
themselves  are  of  extreme  hardship,  be- 
cause it  is  assumed  that  the  plaintiff  is  a 
bona  fide  holder  for  value,  and  that  the  de- 
fendeoit  without  any  merit  of  his  own  gets 
rid  of  an  obligation,  at  all  events  as  regards 
that  plaintiff,  upon  that  instrument,  and 
may  perhaps,  in  some  cases,  get  rid  of  the 
obligation  altogether;  although  in  others 
he  might  not,  but  would  remain  liable  to 
be  sued  on  some  other  contract  which  was 
not  avoided  by  the  alteration. 

The  first  question  to  be  considered  is, 
whether  this  is  an  important  or  material 
alteration  without  regard  to  the  cases 
on  the  subject,  which  are  numerous  and 
conflicting,  and  which  are  all  cases  decided 
at  Nisi  ]Mu8  or  by  tJbe  Court  in  banc,  and 
which  not  having  been  affirmed  on  appeal 
to  the  Court  of  error,  are  not  technically 
binding  upon  this  Court.  It  is  alleged  on 
the  part  of  the  plaintiff  that  by  these  de- 
cisions the  meaning  of  the  words  "  ma- 
terial alteration  "  has  been  restricted ;  that 
an  alteration  which  has  been  made  in  a 
contract  must,  in  order  to  be  a  material 
alteration  within  this  rule,  be  an  alteration 
affecting  the  contract;  but  there  are 
many  cases  in  which  there  is  no  con- 
tract. It  has  been  suggested  that  the 
limit  in  such  cases  affected  the  rights  of 
the  parties  under  the  instrument.  We, 
therefore,  have  two  limits  suggested  :  that 
in  the  case  of  a  contract,  the  alteration 
must  affect  the  contract ;  and  that  where 
there  is  no  contract,  but  where  rights  are 
conferred  otherwise  than  by  way  of  con- 
tract, those  rights  must  be  interfered  with. 
Two  questions  arise  upon  those  suggested 
limits.  First,  whether  those  limits  are 
reasonable,  and  such  as  should  be  adopted 
by  the  Court  of  Appeal  in  all  cases ;  and 
secondly,  if  they  are  reasonable  and  ought 
to  be  adopted,  whether  the  adoption  ought 
to  be  limited  to  the  class  of  cases  to  which 
the  decisions  have  been  applied — ^that  is, 
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to  ordinary  commercial  contracts — and 
whether,  as  regards  other  rights,  they 
ought  to  be  extended  beyond  the  rights 
conferred  by  an  ordinary  deed  or  instru- 
ment. It  does  not  at  present  appear  to 
me  necessary  to  decide  whether  those  cases 
which  limit  the  materiality  in  the  case  of 
an  ordinary  mercantile  contract  to  an 
alteration  which  affects  the  contract  itself 
have  been  rightly  decided  or  not.  When- 
ever it  becomes  necessary  to  do  so,  it  will 
also  be  necessary  to  consider  whether,  in 
the  case  of  such  a  contract,  there  is  any- 
thing that  can  by  any  rational  person  be 
treated  as  material  which  does  not  affect 
the  contract.  An  illustration  will  point 
out  what  I  mean.  In  an  ordinary  case  it 
may  be  said  that  the  number  put  on  a  bill 
of  exchange  or  on  a  cheque  may  not  affect 
or  alter  the  contract ;  but  take  the  case  of 
a  debenture  issued  by  a  company,  or  a  bond 
issued  by  a  turnpike  trust,  or  by  a  foreign 
government,  or  by  an  English  miuiicipal 
corporation,  where  the  right  to  payment 
depended,  although  not  so  expressed  on 
the  face  of  the  bond,  but  eithei*  by  Act  of 
Parliament  or  by  general  bond  or  other- 
wise by  contract,  upon  the  number — that 
is,  the  bond  would  be  paid  according  to 
the  numbers  drawn  by  lot,  which  is  a  very 
common  mode  of  payment.  Now,  al- 
though the  number  would  not  affect  the 
contract  on  the  face  of  the  instrument,  it 
really  affects  the  contract  in  another  way, 
and  there  would  be  no  doubt  that  an  iJ- 
teration  in  the  number  would  be  a  material 
alteration  in  the  instrument.  It  seems 
therefore  to  me,  that  before  the  question, 
whether  the  alteration  is  one  affecting  the 
contract,  can  be  considered,  it  is  necessary 
to  know  exactly  what  the  instrument  is, 
what  the  alteration  is,  and  what  is  the 
general  effect  of  such  alteration;  and  it 
may  be  that  the  majority  of  these  cases — 
although  they  cannot  all  be  rightly  decided, 
for  some  conflict  with  others — ^may  be 
well  decided,  and  yet  may  not  enable  us  to 
decide  whether  oUier  considerations  arise 
beside  the  mere  question  of  the  contract 
between  the  parties. 

Now  a  Bflmk  of  England  note  is  not  an 
ordinary  commercial  contract  to  pay 
money.  It  is,  in  one  sense,  a  promissory 
note  in  terms,  but  it  cannot  be  described 
simply  as  a  promissory  note.  It  is  part  of 
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the  currency  of  the  country ;  it  has  been 
made  by  Act  of  Parliament ;  it  is  a  legal 
tender  for  any  sum  above  five  pounds ;  it 
is  an  instrument  which  must  be  issued  to 
any  person  bringing  a  certain  quantity  of 
bullion  to  the  Bank,  and  any  one  has  a 
right  to  demand  it  for  the  purpose  of  using 
it  as  currency.  A  Bank  of  England  note 
is  protected  in  a  way  in  which  no  other 
instrument  probably  is  protected  against 
alteration  or  mutilation ;  and  its  preser- 
vation in  a  pure  state — to  use  a  term 
applied  to  deeds — ^is  certainly  a  matter  of 
the  utmost  importance. 

It  appears  to  me  by  the  statements  which 
have  beisn  admitted  in  this  case,  that  the 
usage  of  putting  this  number  on  the  note 
dates  from  a  very  long  period,  and  is  a 
custom  universally  known  and  well  under- 
stood. I  will  consider  for  a  moment  the 
operation  of  the  Act  of  Parliament  (7  &  8 
Vict.  c.  32.  s.  4),  which  says  that  any  man 
who  produces  at  the  Bank  of  England  a 
certain  quantity  of  gold  bullion  shall  be 
entitled  to  receive  bank  notes.  Could  it 
be  contended  that  the  Bank,  wanting  to 
bay  bullion,  but  not  to  increase  the  circu- 
lation of  notes,  could  give  to  the  person 
who  brought  the  bullion  notes  without 
numbers,  which  would  be  so  singular  and 
unusual  a  form,  that  the  person  who  re- 
ceived them  could  not  use  them  as  cur- 
rency because  no  one  would  take  them  % 
Or  even  supposing  he  could  bring  an  action 
to  compel  a  person  to  take  them,  it  would 
embarniss  him  so  much  that  he  could  not 
use  them.  I  take  it  that  the  statute  means 
that  the  bank  must  issue  a  note  in  the 
ordinary  form  in  which  it  issues  Bank  of 
England  notes.  I  do  not  say  that  the 
bank  might  not  alter  the  ordinary  form  of 
its  notes  after  due  notice — ^that  is  quite  a 
different  consideration — but  I  do  say  that 
it  would  not  comply  with  the  terms  of  the 
statute  unless  it  issued  to  the  man  who 
brought  bullion  notes  which,  being  in  the 
accustomed  and  ordinary  form,  would 
enable  him  to  use  them  bjb  currency. 
There  is  also  another  use  of  the  number 
which,  no  doubt,  may  be  of  importance. 
It  enables  the  person  who  receives  notes 
to  trace  them ;  to  give  evidence  of  their 
application  in  payment  of  debts ;  to  detect 
crime  when  the  notes  are  stolen  or  other- 
wise improperly  detained,  and  to  guard 


against  the  commission  of  felony  or  other 
crime  by  reason  of  the  knowledge  on 
the  part  of  the  person  possessing  himself 
of  the  notes  that  they  may  be  so  traced. 
But  the  utility  of  the  number  does  not 
by  any  means  stop  there.  We  were 
told  that  there  is  a  relation  between 
the  date  and  the  number  which  enables 
the  bank  the  more  easily  to  detect  foi^geiy 
if  that  relation  be  altered,  and  also  to 
keep,  which  they  do,  a  register  of  the 
notes  issued  against  the  notes  coming  in  so 
as  to  know  the  amount  for  which  they  are 
liable.  Indeed,  I  think  that  no  one  know- 
ing the  use  made  of  the  number,  the  mode 
in  which  it  is  regarded  by  the  public,  and 
the  mode  in  which  it  is  utilised  by  the 
bank,  could  for  a  moment  say  that  the 
number  is  not  a  material  part  of  the  note, 
or  that  the  erasing  of  that  number  is  not 
a  material  alteration  of  the  nota  It  is 
therefore  clear,  if  there  is  nothing  to  re- 
strict the  generality  of  the  terms  used, 
to  which  I  have  referred,  that  the  altera- 
tion of  the  number  is  a  material  alteration 
of  the  note. 

I  now  come  to  the  consideration  of  the 
authorities,  on  which  alone  the  Lord  Chief 
Justice  determined  this  case,  and  which 
only  have  relation  to  ordinary  mercantile 
instruments.  It  by  no  means  follows  t^t 
the  same  considerations  which  enabled  the 
Judges  to  decide  what  was  a  material  al- 
teration of  an  ordinary  mercantile  instru- 
ment, would  even  by  those  Judges  have 
been  treated  as  sufficient  to  enable  them 
to  decide  what  was  a  material  alteraticm 
in  the  case  of  a  Bank  of  England  note. 
But  what  was  decided  is  this — ^that  where 
the  alteration  made  merely  states  in  writing 
what  the  law  would  otherwise  imply,  that 
is  not  a  material  alteration.  I  think  there 
would  be  very  little  difficulty  in  acceding 
to  that  proposition  in  the  case  of  ordinary 
mercantile  documents.  It  is  laid  down 
that  an  alteration  which  does  affect  the 
contract,  either  by  increasing  or  decreasing 
the  amount  of  the  obligation  of  the  con- 
tracting party  sued,  is  a  material  alteration^ 
and  in  some  cases  it  is  stated  that  an 
alteration  in  a  matter  which  affects  the 
contract  indirectly — ^that  is,  affects  the 
position  of  the  parties  to  the  contract — ^is 
a  material  alteration.  That  was  the  case  of 
Knm  V.  W^iams  (10),  where,  in  addition 
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to  ihe  words  ^'  value  reoeived  "  on  a  bill  of 
exchange  some  one  had  added  ''  for  the 
good-will  and  lease  of  Mr.  F.  Knill,  de- 
ceased," and  such  alteration  did  not  directly 
affect  the  contract  between  the  parties, 
which  was  a  contract  to'  pay  money,  but 
indirectly  affected  their  position  by  shew- 
ing by  way  of  evidence  between  the  parties 
the  consideration  for  which  the  value  was 
received.     I  cannot  find  any  case  but  one 
by  the  Master  of  the  Rolls  in  Ireland, 
which  was  an  obiter  dictum,  in  which  the 
doctrine  was  laid  down  in  such  explicit 
terms  as  those  made  use  of  by  Lord  Cole- 
ridge   in  this  case,  but  it  is  rather,  if  I 
may  say  so,  a  deduction  from  the  cases 
laid  down  by  the  Judges  themselves.    The 
words  of  the  Lord  Chief  Justice  are  these — 
''  It  has  always  been  held  that  the  altera- 
tion which  vitiates  an  instrument  must  be 
a  material  alteration,  that  is,  must  be  one 
which  alters  or  attempts  to  alter  the  cha- 
racter of  the  instrument  itself,  and  which 
affects  or  may  affect  the  contract  which 
the  instrument  contains  or  is  evidence  of  " 
(22).  Then  Sanderson  v.  Symonds  (17)  and 
Aldoua  V.  Comtvell  (23)  are  cited  as  dear 
authorities  to  shew  that  an  immaterial 
alteration  will  not  do.     I  am  by  no  means 
satisfied  at  present  that  that  statement  is 
incorrect  as  regards  an  ordinary  mercantile 
contract  which  contains  nothing  but  a  con- 
tract.   It  is  difiicult  to  see  how  an  altera- 
tion could  be  material  if  it  did  not  affect 
the  contract,  but  there  may  be  such  cases, 
and  I  expressly  reserve  to  myself  the  right 
of  saying,  if  that  case  should  ever  occur, 
that  it  has  not  been  decided  by  the  au- 
thorities referred  to.     Again  I  agree  that 
there  is  one  authority  in  Ireland — Cald- 
well V.   Parker  (13) — which  goes  a  step 
further,  but  I  decline  to  say  anything  dis- 
respectful of  that  decision,  except  that  I  do 
not  agree  with  it.     That  was  a  decision 
arrived  at  by  the  Master  of  the  Holls,  as 
he  states,  with  great  doubt,  and  he  indi- 
cates at  the  end  of  his  judgment  that  he 
thinks  he  may  be   carrying  the  matter 
further  than  tibe  authorities  warrant.    I 
concur  in  that  doubt.      Now   that  was 
certainly  the    case  of  a  deed  depending 
upon     some    considerations    which     un- 

(22)  Law  Rep.  7  Q.B.  D.  at  p.  271. 

(23)  9  B.  &  8.  607 ;  37  Law  J.  Bep.  Q.B.  201 ; 
Law  Bep.  3  Q.B.  673. 
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doubtedly  apply  to  this  case,  but  it  is  not 
binding  on  this  Court,  and  I  therefore 
prefer  to  leave  it  without  making  any 
further  remarks  upon  it. 

It  seems  clear  to  me  therefore,  that  on 
the  whole  this  is  a  case  which  comes 
within  the  general  law,  and  that  there  is 
no  authority  which  binds  us  to  limit  the 
meaning  of  the  words  "  material  alteration  " 
so  as  to  exclude  this  case  from  the  general 
law.  But  there  are,  to  my  mind,  very 
strong  and  unanswerable  reasons  for  hold- 
ing that  this  case  is  within  the  general  law, 
and  notwithstanding  the  hardship  which 
our  decision  may  inflict  upon  the  plaintiff, 
we  are  bound  to  hold  that  the  defendants 
are  entitled  to  succeed  upon  this  appeal. 

Brett,  L.J. — ^The  question  is  whether 
the  plaintiff,  the  innocent  holder  of  certain 
Bank  of  England  notes,  can  recover  from 
the  bank  in  an  action  on  those  notes  the 
exact  sum  for  which  they  were  issued ;  or 
whether  the  bank,  although  they  have 
received  full  value  for  those  notes,  are, 
nevertheless,  entitled  to  decline  to  pay  the 
very  sum  which,  by  the  issue  of  the 
notes,  they  undertook  to  pay  to  the  person 
who  should  present  them.  J£  the  Bank  of 
England  is  not  bound  to  pay  the  amount 
of  the  notes,  it  is  obvious  that  a  great 
hardship  will  be  inflicted  upon  the  plain- 
tiff, who,  by  such  a  decision,  will  lose  the 
money  which  he  has  innocently  paid  for 
the  notes.  And  it  equally  follows  that 
the  bank,  so  far  as  any  action  upon  these 
instruments  is  concerned,  will  escape  from 
liability  to  pay  the  very  sum  which  they 
undertook  to  pay  for  value  received  when 
these  instruments  were  issued  by  them. 

There  can  be  no  question  that,  as  be- 
tween the  parties  to  this  action,  the  one 
is  afflicted  with  a  considerable  hardship, 
and  the  other  becomes  entitled  to  a  con- 
siderable advantage. 

After  the  notes  had  been  issued  by  the 
defendants  one  of  the  figures  in  the  num- 
bers of  each  of  them  had  been  altered  by 
some  person  into  whose  possession  the 
notes  had  come,  with  a  fraudulent  inten- 
tion, and,  as  stated  by  Lord  Coleridge, 
for  the  purpose  of  preventing  the  notes 
from  being  traced.  It  seems  to  me  that 
the  material  point  is  that  the  alteration 
was  purpcoely  made.      Upon  that  it  is 
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argued  for  the  plaintifiT,  that  although  the 
alteration  was  purposely  made  by  some 
person  who  at  the  time  had  possession  of 
the  note,  yet  the  bank  is  not  relieved  from 
liability  to  pay  an  innocent  holder — first, 
because  the  alteration  was  made  by  a 
stranger  to  the  note;  and,  secondly,  be- 
cause the  alteration  itself  does  not  affect 
the  contract  contained  in  the  note,  and  is 
therefore  an  immaterial  alteration. 

It  was  urged  by  the  defendants  that, 
assuming  the  alteration  does  not    alter 
the  contract  contained  in  the  note,  yet 
a  Bank  of  England  note  is  not  only  an 
instrument  containing  a  contract,  but  is 
an  instrument  which  has  a  further  effect 
than  that  of  being  the  contract  or  the 
evidence  of  the  contract  contained  in  it, 
for  it  is  an  instrument  which  has  a  busi- 
ness effect,  and  is  a  piece  of  the  currency; 
so  that  the  payment  of  a  debt  by  a  bank 
note,  whether  the  bank  chose  to  pay  that 
note  or  not,  if  the  note  has  not  otherwise 
been  rendered  void,  is  a  good  and  absolute 
payment ;  and  that  an  innocent  holder  of 
a  bank  note — if  it  has  not  been  altei-ed, 
and  if  the  doctrine  here  cannot  be  applied 
to  it — is  entitled  to  payment  of  it  from  the 
bank,  although  the  person  from  whom  he 
received  it  may  have  obtained  it  by  fraud. 
It  was  also  urged  by  the  defendants,  that 
whether  a  bank  note  be  a  contract  or  not, 
the  alteration  of  it  ia  such  as  would  have 
affected  its  identity,  using  the  word  "  iden- 
tity "  in  a  manner  which  I  will  presently 
consider ;  and  further,  that  where  the  in- 
strument is  either  not  a  contract  at  all,  or 
where  it  is  a  contract  and  something  more 
than  a  contract,  an  alteration  of  that  in- 
strument may  be  material,  although  it 
does  not  alter  or  affect  the  contract  con- 
tained in  the  instrument ;  and  that  in  this 
case  the  alteration  is  a  material  alteration, 
although  it  does  not  affect  the  contract. 
It  is  clear  that  the  bank  note  itself  con- 
tains a  contract-— one  of  those  ambulatory 
contracts  which  is  contained  in  an  ordinary 
promissory  note  or  bill  of  exchange,  and 
which,  in  these  cases,  is  made  obUgatoiy 
only  by  indorsement.     Now  a  Bank  of 
England  note,  by  reason  of  the  stamp 
upon  it,  and  by  reason  of  the  mere  passing 
of  it  from  one  person  to  another  contains 
an  ambulatory  contract.  It  is  a  contract  by 
the  bank  that  they  will  pay  the^amount  of 


it  to  the  person  who  presents  it,  and  that 
person  can  enforce  that  contract  by  means 
of  an  action.     But  I  think  that  a  bank 
note  is  something  more  than  an  instrument 
containing  a  contract;  it  is  not  an  instru- 
ment the  only  effect  of  which  is  that  it 
contains  a  contract,  or  is  evidence  of  a 
contract  only.     It  is  something  more,  it  is 
a  thing  which  is  in  itself  valued  as  money 
and  as  currency.     I  agree  with  the  argu- 
ment on  the  part  of  the  plaintiff,  that  the 
alteration  in  this  case  has  not  in  any  way 
affected  the  contract ;  it  is  not  an  altera- 
tion of  the  contract  at  aU.     The  number 
on  the  note  is  no  part  of  the  contract,  and 
therefore  if  the  rule  of  law  contended  for 
by  the  plaintiff — that  the  only  alteration 
which  vitiates  an  instrument  is  an  altera* 
tion   which  affects  the  contract — ^be  the 
true  rule,  then  the  plaintiff  would    be 
entitled  to  recover.     The  question,  there- 
fore, must  be,  whether  that  rule  applies 
further  than  to  an  alteration  of  a  contract 
in  an  instrument,  and  if  it  does,  whether 
the  alteration  in  this  instrument,  which 
does  not  affect  the  contract  contained  in  it, 
is,  nevertheless,  a  material  alteration.     I 
think  the  plaintiff  is  also  right  in  this,  that 
whatever  the  insti^iment  may  be  to  which 
the  rule  is  applicable,  the  ride  is  only  ap- 
plicable  where  the  alteration  is  material, 
leaving  open  for  consideration  the  question 
what  is  a  material  alteration.     It  seems  to 
me  that  an  alteration  which  is  admitted  to 
be  an  immaterial  alteration  does  not  vitiate 
any  instrument  for  any  purpose.   I  indine 
to  think  that  the  cases  support  that  view 
where  an  instrument  contains  only  a  con- 
tract, and  can  only  be  used  for  the  porpoee 
of  maintaining  an  obligation  by  way  of 
contract,  or  can  only  be  used  as  evidence 
of  a  contract;  and  that  no  alteration  of 
such  an  instrument  as  that,  which  does  not 
alter  or  affect  the  contract,  can  be  a  mate- 
rial alteration.     But  I  think  that  the  rule 
is  not  confined  to  instruments  which  con- 
tain only  a  contract.    I  think  it  is  appli> 
cable  to  instruments  which  contain  no 
contract  at  all ;  and  if  that  be  true,  it  fol- 
lows, of  course,  with  regard  to  such  instm- 
ments,  that  the  alteration  which  is  to  be  a 
material  alteration  cannot  be  confined  to 
an  alteration  of  something  which  afiects 
the  contract ;  because,  assuming  that  there 
is  no  contract  in  the  instrument,  and  yet 
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that  some  alteration  of  it  may  vitiate  it, 
of  coarse  that  must  be  an  alteration  which 
is  not  in  the  contract.  I  think,  therefore, 
that  an  alteration  may  be  material  in  an 
instrument  which  is  a  contract,  or  merely 
evidence  of  a  contract;  but  an  alteration 
in  such  an  instrument  as  that  may  be  a 
material  alteration,  although  it  does  not 
alter  the  contract.  I  incline  to  think, 
with  regard  to  instruments  which  either 
contain  the  contract  and  something  more, 
or  which  do  not  contain  the  contract  at 
all,  that  the  rule  may  be  thus  stated : — 
Whenever  any  instrument  is  purposely 
altered  by  a  person  in  lawful  possession  of 
it,  the  instrument  is  void  for  the  purpose 
of  enabling  any  person  to  sue  on  it,  or  to 
defend  himself  by  using  it  as  a  direct  de- 
fence depending  on  its  obligatory  force  as 
an  instrument.  I  put  in  those  precau- 
tionary words  myself,  because  I  am  not 
sure  that  although  an  instrument  may  be 
avoided  for  the  purposes  which  I  have 
mentioned,  nevertheless,  it  may  not  be 
used  for  other  and  collateral  purposes,  as, 
for  instance,  by  way  of  proving  or  enforcing 
an  admission  where  the  instrument  itself 
is  not  used,  either  for  the  puipose  of  suing 
upon  it,  or  as  a  direct  defence  in  the  terms 
which  I  have  stated.  But  wherever  it  is 
within  those  terms,  it  seems  to  me  that 
any  material  alteration  in  it  avoids  it  for 
those  purposes,  although  that  alteration 
does  not  alter  any  contract  in  it.  But  the 
further  question  as  to  what  is  a  material 
alteration  in  such  an  instrument  is  still 
left  open.  I  think  that  any  alteration  of 
an  instrument  would  be  material  which 
would  alter  the  business  effect  of  the  in- 
strument if  used  for  any  ordinary  business 
purpose  for  which  such  an  instrument  or 
any  part  of  it  is  used.  If  that  proposition 
be  true,  the  question  arises  whether  the 
alteration  of  the  number  of  a  Bank  of 
England  note  comes  within  that  definition. 
In  my  opinion,  the  alteration  of  the  number 
of  a  bank  note  does  not  alter  or  affect  the 
contract  contained  in  the  note ;  but  that 
number  does  seem  to  me  to  be  a  ma- 
terial part  of  the  instrument,  and  to  be 
used  in  ordinary  business  as  a  material 
part  of  that  instrument  for  business  pur- 
poses. It  is  put  there  by  the  Bank  of 
England,  for  purposes,  as  I  might  say, 
within  the  bank  itself.  I  am  not  sure 
V0U6I.-Q.B. 
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whether,  if  that  were  the  only  purpose 
for  whidi  it  is  used,  it  could  be  said  to  be 
a  material  alteration  within  the  definition 
which  I  have  attempted  to  state ;  but  it 
is  important  in  a  business  sense,  and  is 
certainly  used,  or  may  be  used,  by  every- 
body into  whose  hands  the  note  may  come. 
The  defendants,  as  long  as  all  their  bank 
notes  are  marked  with  such  a  number, 
could  not,  it  seems  to  me,  issue  a  particu- 
lar bank  note  without  it ;  and  for  this 
reason,  because  the  person  entitled  to  de* 
mand  from  them  the  issue  of  a  note  is  enti- 
tled to  have  a  note  which  will  pass  as  cur- 
rency without  question  or  doubt ;  so  that 
where  the  bank  have  by  their  constant 
practice  promulgated  a  promise  that  they 
will  only  issue  notes  with  such  numbers 
upon  them,  a  bank  note  without  such  a 
number  originally  upon  it  could  never 
pass  without  question  or  doubt  as  cur- 
rency; and  the  number  is  therefore  put 
there  for  that  business  purpose  when  it 
comes  into  the  hands  of  any  person  to  whom 
it  is  issued,  or  who  is  the  holder  of  it.  It  is 
also  most  undoubtedly  useful  to,  and  used 
by  every  person  into  whose  hands  it  comes, 
in  case  of  accident,  for  the  purpose  of  tracing 
the  note,  and  I  wlQ  not  say  that  there  are 
not  other  business  purposes  for  which  it  is 
used.  It  seems  to  me  those  instances  are 
enough  to  shew  that  it  is  a  part  of  the 
note  used  in  ordinary  business  for  a  busi- 
ness purposa  Then  it  seems  to  me  that 
an  alteration  of  part  of  such  an  instru- 
ment as  that  is  within  the  definition,  and 
is  a  material  alteration.  I  do  not  rely 
upon  the  alteration  of  the  identity  of  the 
note,  if  the  word  "  identity  "  is  to  be  used 
in  the  sense  that  the  physical  appear- 
ance of  the  document  is  altered,  beoiuse 
it  seems  to  me  that  an  alteration  on  the 
face  of  an  instrument  which  is  admitted  to 
be  an  immaterial  alteration,  does  never- 
theless alter  the  "  identity,"  if  the  word 
'  is  used  in  the  sense  of  physical  appear- 
ance. My  view  is,  that  in  Sanderson  v. 
Symonda  (17)  the  word  "identity"  was 
used  in  the  sense  of  identity  in  the  case  of 
a  contract,  and  was  equivalent  to  saying 
that  there  must  be  an  alteration  of  the 
contract  which  is  a  material  alteration  of 
the  effect  of  the  contract.  If  there  is  an 
alteration  which  affects  the  legal  effect  of 
the  contract,  it  is  obvious  thi&t  the  two 
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contracts  then  are  not  identical  contracts, 
and  I  think  that  that  must  be  the  mean- 
ing of  the  Judges  in  that  case.  But  the 
question  is,  whether  the  principle  laid 
down  is  applicable,  although  applied  now 
for  the  first  time,  to  such  an  alteration  in 
such  an  instrument  as  that  under  consider- 
ation. 

It  was  urged  that  the  doctrine  had  been 
confined  to  cases  where  the  instrument 
contained  a  contract,  and  it  was  stated 
that  in  Master  v.  Miller  (2)  there  was  a 
contract  and  an  alteration  of  the  contract. 
The  action  was  brought  upon  a  bill  of 
exchange,  the  date  of  which  had  been 
altered,  and  was  therefore  brought  upon 
an  instrument  containing  a  contract,  and 
nothing  else.  The  alteration  waa  one 
which  altered  the  effect  of  that  contract, 
so  that  the  decision,  so  far  as  it  goes,  is 
only  a  binding  authority  upon  a  Court 
of  co-ordinate  jurisdiction,  that  an  altera- 
tion in  a  contract  which  alters  the  effect 
of  that  contract,  is  a  material  alteration, 
and  vitiates  the  instrument.  It  seems  to 
me  that  the  principle  laid  down  by  Lord 
Kenyon  in  Master  v.  Miller  (2)  is  not 
confined  in  its  application  to  an  instru- 
ment which  contains  only  a  contract,  but 
would  certainly  apply  to  documents  which 
contain  something  more  than  a  contract ; 
and  the  words  used  are  certainly  larger 
than  those  which  would  apply  to  contracts 
only,  because  the  words  are  that  ^'  all  in- 
struments which  are  altered  or  erased  in  a 
material  part" — and  it  is  necessary  to  read 
in  these  latter  words — **  shaD  be  thereby 
avoided.''  That  proposition,  if  true,  applies 
not  only  to  documents  which  contain  a 
contract,  but  to  all  instruments.  I  do 
not  think  that  the  judgment  of  Mr.  Justice 
Ashurst  applies  to  instruments  other  than 
those  containing  a  contract.  It  is  not 
material  to  consider  the  judgment  of  Mr. 
Justice  Buller,  because  his  opinion  did  not 
prevail ;  but  I  think  that  what  was  said 
by  Mr.  Justice  Grose  is  very  material :  ''  A 
deed  is  nothing  more  than  an  instrument  or 
agreement  under  seal,  and  the  principle  of 
these  cases" — ^that  is,  of  the  cases  pre- 
vious to  Master  v.  Miller  (2)—"  is,  that 
any  alteration  in  a  material  part  of  any 
instrument  or  agreement  avoids  it,  because 
it  thereby  ceases  to  be  the  same  instru- 
ments"   His  Lordship  so  expresses  himself 


as  in  ^ms  to  apply  the  doctrine  to  a  con- 
tract which  is  not  an  agreement  in  any 
instrument;  and  .immediately  afterwardB 
shews  that  he  intends  to  apply  that  doc- 
trine to  something  more  tlmn  an  agree- 
ment^ because  he  says,  ''This  principle, 
too,  appesofi  to  me  as  applicable  to  one 
kind  of  instrument  as  to  another."  I 
think,  therefore,  that  he  intended  to 
comprise  within  the  doctrine  instruments 
which  were  not  contracts,  and  which  were 
also  contracts.  The  case  cited  to  us  of  an 
alteration  in  an  award  certainly  carried 
the  case  beyond  instruments  which  were 
mere  agreements,  for  the  alteration  was 
one  which  certainly  did  not  affect  the  con- 
tract, and  it  was  held  that  although  the 
alteration  itself  was  void,  yet  the  award 
was  good — ffenfree  v.  Bromley  (16).  The 
case  which  I  ventured  to  suggest  of  an 
alteration  in  the  statement  of  the  con- 
sideration given  at  the  time  of  the  giving 
of  a  bill  of  sale,  certainly  would  not  alter 
the  contract,  because  whatever  the  con- 
sideration was,  the  contract  would  be  the 
same;  but  I  cannot  doubt  myself  that 
where  the  alteration  is  such  as  would 
affect  the  validity  of  the  registration  of 
such  an  instrument,  and  thereby  affect  the 
rights  of  the  parties,  it  must  be  within 
the  principle  laid  down,  and  would  be  an 
alteration  which  would  avoid  the  bill  of 
sale.  Both  principle  and  authority  seem 
to  shew  that  the  doctrine  is  to  be  applied 
to  instruments  in  which  there  is  an  alter- 
ation which  is  a  material  alteration,  and 
that  an  alteration  may  be  material,  al- 
though it  does  not  alter  the  contract.  And 
I  am  inclined  to  admit  that  if  the  instru- 
ment contains  nothing  but  a  contract,  and 
has  no  legal  or  business  eflfect  whatever  »- 
cept  as  a  contract,  there  could  then  be  no 
material  alteration  in  the  document,  unless 
that  alteration  did  alter  the  contract. 
With  regard  to  the  dictum  expressed  by 
the  Master  of  the  Bolls  in  Ireland  in  C7a£:f- 
weU  V.  Parker  (13),  I  can  only  say  that 
I  do  not,  as  at  present  advised,  think  that 
that  case  was  decided  according  to  law. 

Cotton,  L. J. — In  this  case  the  pLdntifF 
is  a  bona  fide  holder  for  value  of  certain 
Bank  of  England  notes,  on  which  he  sues 
the  Bank  of  England.  There  is  no  im- 
putation on  him  with  regard  to  the  way 
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in  which  he  took  those  notes;  but  the 
question  which  we  have  to  consider  is  this 
— whether,  in  oonseqaenoe  of  certain  altera- 
tions which  have  been  intentionally  made 
in  those  notes,  and  evidently  for  the  pur- 
pose of  preventing  them  being  traced,  the 
plaintiff,  in  accordance  with  the  rules  of 
law  long  established  in  this  country,  has 
lost  his  right  to  sue  upon  them. 

The  rule  relied  upon  by  the  Bank  of 
England  is  that  which  is  laid  down  in 
Figot'8  Com  (21) — namely,  that  a  deed 
when  altered  in  a  point  material  is  void. 
That  rule,  which  was  laid  down  as  regards 
deeds  only,  was  afterwards  extended  in 
Matter  v.  MUler  (2)  to  instruments  not 
under  seal ;  and,  following  that  case,  it  has 
been  well  established  that  the  principle  so 
laid  down  extends  to  negotiable  instru- 
ments, and  a  bona  fide  holder  for  value 
cannot  recover  on  them  when  there  has 
been  an  alteration  in  the  instrument 
coming  tdthin  the  principle  and  rule  laid 
down  in  the  two  cases  referred  to.  The 
question  is  whether  a  material  alteration 
is  confined  to  an  alteration  which  is  mate- 
rial because  it  alters  the  contract  contained 
in  the  instrument  in  question.  Now  that 
is  not  the  language  of  the  rule  in  Pigot^e 
Caee  (^1),  nor  is  it  the  language  of  the 
rule  as  adopted  and  applied  to  instruments 
not  under  seal  in  Mcuter  v.  Miller  (2); 
and,  with  the  exception  of  the  case  in 
Jiehaid—CaldmU  v.  Parker  (13)— no 
case  has  been  referred  to.  It  may  there- 
fore be  assumed  that  there  is  no  case  to 
shew  that  the  Judges  have  restricted  the 
rule  so  that  the  materiality  must  be 
material  in  the  sense  of  altering  the  con- 
tract. I  do  not  think  it  necessary  to  con- 
sider Caldwell  v.  Parker  (13),  but  I  agree 
with  my  brethren  that  it  does  not  strike 
me  as  a  right  decision,  and  without  criti- 
cising it  or  entering  into  the  reasons  why  I 
think  it  erroneous,  I  certainlv  do  not  feel 
bound  to  foUow  it.  Now  that  being  so, 
there  is  no  decision  or  series  of  decisions 
that  the  material  alteration  is  restricted  in 
the  way  contended  for  by  the  plaintifr; 
and  it  does  not  appear  from  the  judgments 
from  which  the  principle  on  which  the 
cases  were  decided  is  to  be  gathered  that 
the  rule  was  so  limited.  The  judgment  of 
Mr.  Justice  Grose  in  Master  v.  Miller  (2) 
is  pat  upon  this  ground — not  an  alteration 
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of  the  contract,  but  an  alteration  of  the 
instrument,  so  that  it  is  no  longer  to  be 
considered  as  the  same  instrument.  ''  A 
deed  is  nothing  more  than  an  instrument 
or  agreement  under  seal,  and  the  principle 
of  those  cases  is  that  any  alteration  in  a 
material  part  of  any  instrument  or  agree- 
ment avoids  it,  because  it  thereby  ceases  to 
be  the  same  instrument."  It  is  not  every 
small  alteration  in  an  instrument  that  will, 
prevent  it  being  the  same  instrument,  but 
the  alteration  must  be  a  material  altera- 
tion, so  that  the  defendant  may  say  in  a 
substantial  way,  that  the  instrument  is  not 
the  same  instrument  as  that  which  was 
executed  by  him.  In  Sanderson  v. 
Symonds  (17)  Chief  Justice  Dallas  says 
that  '^  The  original  rule  was  not  intended 
so  much  to  guard  against  fraud  as  to  in- 
sure the  identity  of  the  instrument,  and 
prevent  the  substitution  of  another  with- 
out the  privity  of  the  party  concerned  "^ 
not  that  it  was  a  different  contract,  but  to 
prevent  an  alteration,  so  as  to  insure  the 
instrument  being  in  substance  the  same, 
and  to  prevent  the  parties  substituting 
that  which  was  not  the  same  but  a  different 
instrument.  The  judgment  of  Mr.  Justice 
Bicbardson  is  somewhat  more  ambiguous, 
because  he  says,  *'  the  ground  on  which  the 
cases  have  turned  is  that  the  alteration  has 
varied  the  identity  of  the  contract,"  using 
a  very  ambiguous  word,  which  may  mean 
either  the  instrument  containing  a  con- 
tract, or  the  contract  contained  in  an 
instrument.  In  KniU  v.  Williams  (10) 
the  only  alteration  in  the  promissory  note 
was  the  addition  of  the  words  '^for  the  good- 
will of  the  lease  and  trade  of  Mr.  F.  Knill, 
deceased  "  to  the  words  '*  value  received  " ; 
and  this,  it  was  argued  by  Mr.  Harrison,  was 
in  fact  an  alteration  of  the  contract,  and 
therefore  came  within  the  principle  for 
which  he  was  contending.  But  the  altera- 
tion of  the  contract  is  not  the  ground  of 
the  decision  in  that  case.  It  is  true  that 
the  alteration  in  the  present  case  is  an 
alteration  not  in  the  contract  but  in  tho 
instrument,  which  may  be  material  for 
other  purposes.  Thus  in  KniUy,  Williamt 
(10)  Lord  EUenborough  says,  by  way  of 
illustration, ''  If  a  bond,  for  example,  were 
conditioned  for  the  payment  of  money 
generaUy,  could  it  afterwards  be  introduced 
by  way  of  recital  that  the  money  had  been 
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advanoed  out  of  a  particular  fund ;  which 
might  afterwards  be  made  use  of  for  other 
purposes  1 "  The  principle  of  his  decision  in 
that  case  was  that  the  alteration  was  such 
an  alteration  of  the  instrument  as  would 
make  it  substantially  a  different  instru- 
ment, and  one  which,  although  it  would  not 
affect  the  contract,  would  affect  the  rights 
of  the  parties  in  other  matters.  Then  he 
says,  '^  The  effect  of  the  alteration  is  to 
narrow  the  value  from  value  received  in 
general  to  the  value  expressed,  which  I 
cannot  say  is  not  a  material  alteration." 
Mr.  Justice  Grose  also  says, "  The  question 
is  whether  the  alteration  introduced  made 
it  a  different  note.  K  it  be  material,  it  is 
a  different  note;  and  it  certainly  is  ma- 
terial, for  it  points  out  the  goodwill  and 
trade  of  F.  Knill  as  the  particular  con- 
sideration for  the  note,  and  puts  the  holder 
upon  enquiring  whether  that  consideration 
had  passed."  Then  Mr.  Justice  Bayley 
says,  "The  case  of  Master  v.  Miller  (2) 
decided  that  an  alteration  in  a  material 
part  of  a  bill  after  it  has  issued  makes  a 
new  stamp  necessary;  and  this  was  a 
material  alteration,  for  it  was  evidence  of 
a  fact  which,  if  necessary  to  be  enquired 
into,  must  otherwise  have  been  proved  by 
different  evidence."  So  that  even  if  it 
could  be  said  that  that  was  an  alteration 
in  a  particular  contract  in  that  case,  that 
is  not  the  ground  on  which  the  Judges 
put  their  decision.  In  Simmons  v.  Taylor 
(12),  which  came  before  the  Exchequer 
Chamber,  it  was  decided  that  the  erasing 
of  the  crossing  in  a  crossed  cheque  did  not 
vitiate  the  cheque,  upon  the  ground  that 
even  if  the  crossing  were  piurt  of  the 
cheque,  which  it  was  not,  the  alteration 
was  not  a  material  alteration,  but  a  mere 
superadded  direction  to  the  banker,  and 
did  not  come  within  19  and  20  Yict  c.  25. 
s.  1,  so  as  to  avoid  the  instrument.  That 
decision,  therefore,  does  not  assist  the 
plaintiff.  The  cases,  however,  of  which 
there  is  a  long  string,  do  as  a  rule  deal 
with  the  question  whether  the  contract 
contained  in  the  instrument  has  been 
altered  or  not,  as  the  test  by  which  to  de- 
cide whether  the  alteration  is  a  material 
one  within  the  rule  laid  down  in  Pigot^s 
Case  (21),  and  the  plaintiff  is  undoubtedly 
entitled  to  rely  on  that  test.  But  the 
question  whether  an  alteration  of  an  in- 


strument is  a  material  one  must  depend 
upon  the  nature  of  the  instrument  and  the 
uses  to  which  it  is  to  be  put,  and  althou^ 
in  the  cases  dted  the  proper  test  may  have 
been  whether  the  contract  contained  in  the 
instrument  was  altered  or  not»  it  by  no 
means  follows,  unless  it  has  been  so  laid 
down,  that  the  rule  is  that  the  alteration 
in  the  contract  is  essential,  and  that  no 
other  alteration  will  do.  In  my  opinion 
that  conclusion  would  be  incoirect.  But 
the  question  here  is  whether  the  bank 
note  now  before  us  is  not  a  different  in- 
strument to  those  to  which  the  test  was 
applied  in  the  cases  which  have  been  re- 
ferred to,  and  whether  the  oircumstanoes 
are  not  such  that  the  alteration,  although 
not  an  alteration  in  the  contract  entered 
into  by  the  Bank  of  England,  is  neverthe- 
less a  material  alteration.  Having  regard 
to  the  nature  of  the  instrument  and  the 
purpose  for  which  it  is  used,  one  cannot 
see  why  the  alteration  laid  down  in  general 
terms  as  a  material  alteration  in  Figot*s 
Case  (21),  and  in  Master  v.  MiUer  (2), 
which  extended  it  to  an  instrument  not 
under  seal,  is  to  be  confined  to  an  altera- 
tion which  affects  the  contract;  for  it  has 
been  held  that  an  alteration  in  a  contract 
is  sufficient  to  be  a  material  alteration 
within  the  meaning  of  that  rule  where  it 
relieves  a  party  who  is  sued  from  part  of 
the  obligation  which  he  undertook  when 
he  originally  issued  the  instrument.  Al- 
though the  test  as  to  whether  an  alteration 
in  an  instrument  alters  the  contract  may 
in  some  instances  be  the  proper  and  pos- 
sibly the  only  test,  yet,  in  my  opinion, 
that  would  not  be  so  in  other  instances, 
but  the  question  would  be  whether  the 
instrument  has  been  altered  in  a  material 
way.  Now  a  Bank  of  England  note  is  a 
well-known  thing,  which  has  been  sub- 
stantially in  its  present  form  for  a  veiy 
long  time.  It  is,  under  an  Act  of  Parlia- 
ment, part  of  the  circulating  medium  of 
the  country,  and  the  Bank  of  England,  as 
regards  the  issue  of  that  note  and  many 
ot£er  matters,  are  subject  to  restrictions 
in  their  operations.  In  this  case  certain 
numbers  which  are  always  stamped  on  the 
notes  of  the  Bank  of  England  before  they 
are  issued  have  been  altered  by  the  holdeor 
without  doubt  intentionally  and  for  a  par- 
ticular purpose.    Now  can  it  be  said  that 
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this  number  is  not  an  essential  part  of  the 
note  1  It  has  for  many  years  been  recog- 
nised as  an  essential  and  requisite  part  of 
every  bank  note  which  the  pubKc  takes  as 
part  of  the  money  circulation,  and  which 
no  one  would  take  unless  it  had  a  number 
upon  it;  and  for  a  good  reason,  because 
the  number  and  the  date  enable  the  bank 
and  the  public  to  identify  the  note  and  to 
secure  themselves  as  £ur  as  possible  against 
fraudy  theft  or  accidental  loss.  The  bank, 
when  notice  has  been  sent  to  them  of  the 
numbers  of  any  notes  which  have  been 
losty  stop  the  notes,  and  so  endeavour  to 
prevent  persons  &om  cashing  them.  The 
number  of  a  note  is  also  important  as  a 
protection  to  the  bank  against  forgery; 
and  its  existence,  therefore,  affords  both  to 
the  bank  and  to  the  public  a  most  material 
protection.  Having  regard  therefore  to 
the  nature  of  the  instrument  and  to  the 
purposes  for  which  these  numbers  are  used 
and  put  on  the  notes,  I  am  of  opinion  that 
they  must  be  considered  as  an  essential 
part  of  the  note.  An  alteration  therefore 
of  the  number,  by  whomsoever  it  may  be 
made,  is  a  matenal  alteration  of  the  in- 
strument within  the  rule  to  which  I  have 
referred. 

Appeal  aUawed. 


SolicitoiB — J.  Rand  Bailey,  for  plaintiff ;  Fresh- 
field  &  Williams,  for  defendants. 
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Tthe    metropolitan    boabd 
1881.      J      of  wobks  {appeUcmta)  v. 

Dec    7,    13.  I        STEED    AND   AKOTHEB    (re- 

Metropolis — New  Street — Width  and 
Openings — Street  Open  a/t  only  One  End — 
Metropolis  Mcmagement  Amendment  Act, 
1862  (25  (£r  26  Vict.  c.  102),  s.  98. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  22.] 
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Prcbctice — Motion  for  Judgment  on  Ad- 
missions  in  the  Fleculings — Counter-claim 
— BefavU  in  delivering  Reply — Orders 
XXIX,  rule  12,  XXX7I.  rules  4  and 
4a,  and  XL.  rule  11. 

Where  a  defendamit  delivers  his  statement 
of  defence  <md  counter-claim,  and  the  plavn- 
tiff  does  not  deliver  his  reply  unthin  the 
time  limited,  the  defendant  is  entitled  upon 
motion  to  sign  judgment  on  the  claim  and 
counter-claim  on  the  admissions  in  the 
pleadings  under  Order  XL.  rule  11. 

This  was  an  action  for  breach  of  contract. 

The  defendant  delivered  his  statement 
of  defence  denying  the  breach,  and  counter- 
claimed  for  money  lent  by  him  to  the 
plaintiff.  The  plaintiff  did  not,  within 
three  weeks  of  the  delivery  of  the  state- 
ment of  defence  and  counter-claim,  deliver 
a  i*eply.  Thereupon  the  defendant  moved 
the  Court  for  liberty  to  sign  judgment  on 
the  claim  and  counter-claim  on  the  admis- 
sions in  the  pleadings. 

A .  T.  Lavyrence,  in  support  of  the  motion. 
—By  Order  XXIX.  rule  12  (1),  the  plain- 
tiff in  this  case  not  having  delivered  a 
reply,  the  pleadings  are  closed,  and  the 
allegations  of  the  defendant  in  the  defence 
and  counter-claim  are  to  be  deemed  to  be 
admitted.  It  appears,  therefore,  that  on 
the  admissions  in  the  pleadings  the  defen- 
dant is  entitled  to  judgment.  By  Order 
XL.  rule  11  (2),  any  party  may  apply  at 

(1)  Order  XXTX.  role  12:  <<If  the  plaintiff 
does  not  deliver  a  reply  or  demuirer,  or  any 
party  does  not  deliyer  any  subsequent  pleading 
or  a  demurrer,  within  the  period  allowed  for 
that  purpose,  the  pleading  shall  be  deemed  to 
be  closed  at  the  expiration  of  that  period,  and 
the  statements  of  fact  in  the  pleading  last  de- 
livered shall  be  deemed  to  be  admitted." 

(2)  Order  XL.  rule  11:  **Any  party  to  an 
action  may  at  any  stage  thereof  apply  to  the 
Court  or  a  Judge  for  such  order  as  he  may, 
upon  any  admissions  of  fact  in  the  pleadings, 
be  entitled  to,  without  waiting  for  the  determi- 
nation of  any  other  question  between  the  parties. 
The  foregoing  rules  of  this  Order  shall  not  ap- 
ply to  such  applications ;  but  any  such  applica- 
tion may  be  made  by  motion,  so  soon  as  the 
right  of  the  party  applying  to  the  relief  claimed 
h^  appeared  from  the  pleadings.   The  Court  or 
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any  stage  of  the  proceedings  for  such  order 
as  he  may  appear  upon  the  admissions  in 
the  pleadings  to  be  entitled  to.  The  de- 
fendant is  therefore  entitled  to  have  this 
application  granted.  He  cannot  by  any 
other  process  obtain  judgment  on  both 
claim  and  counter-claim.  It  has  been  de- 
cided that  Order  XL.  rule  11  (2)  is  not 
restricted  to  interlocutory  orders — EuUer 
V.  Tregent  (3),  In  re  Smith* 8  Estate;  Brid- 
son  V.  Smith  (4),  Parson  y.  Harris  (5)  and 
Jenkins  v.  Davis  (6). 

Bennett  CaJvert,  for  the  plaintiff,  contra, 
— The  plaintiff  having  fedled  to  deliver  his 
reply,  the  pleadings  are,  by  Order  XXIX. 
rule  12  (1),  to  be  deemed  to  be  closed. 
By  Order  XXXVI.  rule  4  (7),  a  defendant 
can  set  down  the  action  for  trial  if  the 
plaintiff  does  not  set  it  down  within  six 
weeks  of  the  close  of  the  pleadings,  or 
under  rule  4a  (7)  of  the  same  Order  the 
defendant  may  apply  to  dismiss  the  action 
for  want  of  prosecution — Litton  v.  Litton 
(8).  The  counter-claim  depends  on  the 
action — Vavasour  v.  Krupp  (9),  and  is 
not  in  all  respects  equivalent  to  a  cross- 
action.  Six  weeks  from  the  close  of  the 
pleadings  have  not  yet  elapsed. 

a  Judge  may,  on  any  snch  application,  give  such 
relief,  sabjeot  to  Buch  terms  (if  any)  as  sach 
Court  or  Judge  may  think  fit." 

(3)  48  Law  J.  Bep.  Chanc.  791 ;  Law  Bep. 
12  Ch.  D.  768. 

(4)  24  W.B.  392. 

(6)  Law  Rep.  6  Ch.  D.  694. 

(6)  Law  Bep.  1  Ch.  D.  696. 

(7)  Order  XXXVI.  rule  4 :  *<  Subject  to  the 
provisions  of  the  following  rules,  if  the  plaintiff 
does  not,  within  six  weeks  after  the  close  of  the 
pleadings,  or  within  such  extended  time  as  a 
Court  or  a  Judge  may  allow,  give  notice  of  trial, 
the  defendant  may,  before  notice  of  trial  given 
by  the  plaintiff,  give  notice  of  trial,  and  thereby 
specify  one  of  the  modes  mentioned  in  rule  2 ; 
and  in  such  case  the  plaintiff,  on  giving  notice 
within  the  time  fixed  by  rule  3  that  he  desires 
to  have  the  issues  of  &ct  tried  before  a  Judge 
and  jury,  shall  be  entitled  to  have  the  same  so 
tried." 

Bule  4a :  "  The  defendant,  instead  of  giving 
notice  of  trial,  may  apply  to  the  Court  or 
Judge  to  dismiss  the  action  for  want  of  prose- 
cution ;  and,  on  the  hearing  of  such  applica- 
tion, the  Court  or  a  Judge  may  order  the  action 
to  be  dismissed  accordingly,  or  may  make  such 
other  order,  and  on  such  terms,  as  to  the  Court 
or  Judge  may  seem  just." 

(8)  46  Law  J.  Bep.  Chanc.  64;  Law  Bep. 
3  Ch.  D.  793. 

(9)  Law  Bep.  15  Ch.  D.  474. 
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Gbove,  J. — I  am  not  without  great 
doubt  on  this  point,  but  think  on  the 
whole  that  there  shonld  be  judgment  for 
the  defendant  on  the  daim  and  counter- 
claim  in  this  case.  There  is  no  distinct 
rule  as  to  the  course  to  be  pursued  when 
the  defendant  has  put  in  a  defimoe  and 
oounter-daim  and  the  plaintiffhas  failed  to 
reply.  But  I  think  that  as  the  proTisions 
of  section  24,  sub-s.  3,  of  the  Judicature  Act 
of  1873  and  Order  XIX.  rule  3  (10)  render 
a  oounter-daim  equivalent  to  a  cross-action 
by  the  defendant,  we  can  interpret  the 
rules  that  exist  as  to  gigning  final  judg- 
ment to  be  applicable  to  such  a  case.  By 
Order  XXIX.  rule  12  (n  default  by  a 
plaintiff  in  deliyering  a  reply  not  only  has 
the  effect  of  closing  the  pleadings,  but 
operates  as  an  admission  of  the  &ct8 
alleged  in  the  previous  pleading.  In  the 
abs^ice  of  authority  to  the  contrary,  I 
should  have  been  of  opinion  that  Order 
XL.  rule  11  (2),  which  gives  a  party  power 
at  any  time  to  apply  to  the  Court  for  such 
order  as  he  may  upon  any  admissions  in 
the  pleadings  be  entitled  to,  did  not  apply 
to  an  application  to  sign  final  judgment; 
but  I  £[nd  that  Courts  of  oo-ordinate  juris- 
diction have  dedded  that  it  does  apply,  by 
which  decision  I  am  bound,  and  must  there- 
fore hold  that  on  the  true  construction  of 
Order  XXIX.  rule  12  (1)  and  Order  XL. 
rule  1 1  (2)  a  case  has  been  made  out  for  judg- 
ment as  prayed.  Further  than  this,  it  is 
to  be  considered  that  if  the  defendant  is 
not  so  entitled  to  sign  judgment,  but  ought 
to  apply  to  dismiss  the  action  for  want  of 
prosecution,  his  counter-claim  is  suspended, 
and  he  must  abandon  it ;  and  this  though 
the  default  be  not  his,  but  wholly  that  of 
the  plaintiff;  whereas,  though  we  give  the 

(10)  Order  XIX.  role  3:  <'A  defendant  m 
an  action  may  set  off  or  set  ap»  by  way  of 
counter-claim  against  the  claims  of  the  plaintiff, 
any  right  or  claim,  whether  saoh  set-off  or 
comiter-claim  somid  in  damages  or  not,  and  such 
set-off  or  coanter-daim  shall  have  the  same  died 
as  a  statement  of  claim  in  a  cross-addon,  so  as  to 
enable  the  Court  to  pronoonoe  a  final  judgment 
in  the  same  action,  both  on  the  original  and  on 
the  cro6»olaim.  But  the  Court  or  Judge  may,  on 
the  application  of  the  plaintiff  before  trial,  if 
in  the  opinion  of  the  Court  or  Judge  snch  set- 
off or  counter-claim  cannot  be  conveniently 
disposed  of  in  the  pending  action,  or  ought  not 
to  be  allowed,  refuse  permiasion  to  ^e  defen- 
dant to  avail  himself  thereof." 
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defendant  leare  to  sign  judgment,  yet  that 
judgment  will  be  set  asidey  on  terms,  on 
an  affidavit  shewing  merits  and  bona  fides. 
Therefore  I  think  the  defendant  shoidd  be 
at  liberty  to  sign  final  judgment. 

Lopes,  J. — This  is  a  motion  that  the 
defendant  be  allowed  to  sign  judgment  on 
the  daim  and  oounteivclaim  on  the  ad- 
missions in  the  pleadings.  I  quite  agree 
with  my  brother  Mr.  Justice  Qrove,  that 
had  there  been  no  decisions  to  the  contrary, 
this  Court  would  have  been  inclined  to 
hold  Order  XL.  rule  11  (2)  not  to  apply 
to  an  application  to  sign  final  judgment, 
but  only  to  interlocutory  applications. 
But  there  have  been  several  decisions  on 
which  the  Ck>urt8  have  acted  to  the  effect 
that  it  is  so  applicable,  and  we  must  there- 
fore act  upon  ^em.  There  is  this  additional 
point — that  there  is  no  case  which  deals 
with  facts  similar  to  this  where  there  is 
a  counter-claim — but  that  seems  to  be 
answered  by  the  principle  on  which  a 
counter-claim  is  to  be  deemed  equivalent 
to  a  cross-action.  It  has  been  urged  that 
the  defendant's  proper  course  would  have 
been  to  apply  to  dismiss  the  action  for 
want  of  prosecution  under  Order  XXXYI. 
rule  4a  (7) ;  but  were  that  course  followed 
the  defendant's  counter-claim  would  also 
have  to  be  dismissed.  I  therefore  think 
the  defendant  is  entitled  to  judgment. 

Judgment  /or  the  defei^daml  on  the 
daim  and  cotrnter-daim  with  coete. 


8olicitors~J.  P.  Garrod,  for  plaintiff ;  P.  J.  Birt, 

for  defendant. 


1881«    1  LAWS  (appellant)  v,  eltringhah 
Dec.  6.  J  {respondent). 

Malicious  Injuries  to  Property  Act  (24 
<fc  26  Vict.  c.  97),  s.  b2— Damage  to  Right 
of  Herbage — Real  and  Fersotial  Property 
— Information — Prosecutor —  Ownership. 

[For  the  report  of  the  above  case,  see 
61  Law  J.  Rep.  M.C.  13.] 


1882.       \ 
March  3, 13.  J 


NORDON  V.   DEFRIES  AND 
OTHERS. 


Practice — Inspection  of  Documents — 
Shorthand  Notes  of  Trial  of  previous  Ac- 
tion— Privilege. 

An  issue  had  been  directed  in  an  action 
to  determine  whether  the  defendant  m  such 
action  had  executed  a  certain  agreement. 
The  defendant,  during  the  tried  of  such 
issu^y  caused  a  shorthand  note  of  the  pro- 
ceedings to  he  taken,  ha/ving  meemwhile 
commenced  an  ctction  against  other  persons 
for  conspiring  to  defraud  him,  and  to  utter, 
knowing  it  to  he  a  forgery,  the  agreement 
in  qttestion  in  that  issus. 

The  defendants  in  such  second  action 
sought  inspection  of  the  shorthand  notes. 
The  plaint^  claimed  that  they  were  privi- 
leged from  inspection,  on  the  ground  stated 
in  his  affida/vit  that  they  were  taken  "for 
the  purpose,  a/mongst  others^  of  his  case  in 
the  second  action : — 

Held,  that  the  shorthand  notes  were  pri- 
vileged from  inspection,  and  that  it  was  not 
essenticU  that  the  (affidavit  claiming  privi^ 
lege  should  shew  that  they  cams  into  exist- 
ence exclusively  for  the  purpose  of  the 
second  action. 

This  was  an  appeal  from  an  order  of 
North,  J.,  ordering  the  plaintiff  to  give 
the  defendants  inspection. 

The  following  are  the  material  para- 
graphs of  the  plaintiff^s  affidavit : — 

**  I  have  in  the  possession  of  my  solicitor 
a  transcript  and  several  prints  of  short- 
hand-writer's notes  of  the  evidence,  speeches 
and  summing  up  on  the  trial  of  the  issue 
of  fiM^,  directed  by  the  Master  of  the  Bolls 
to  be  had  in  the  action  Nordon  v.  Nordon, 
1881  (in  which  action  I  am  the  defendant), 
relating  to  the  question  of  the  genuineness 
of  the  alleged  agreement  referred  to  in  my 
statement  of  claim. 

*'  The  said  shorthand  notes  were  taken, 
transcribed  and  printed  (at  my  sole  ex- 
pense), after  the  commencement  of  this 
action,  for  the  purpose,  amongst  others,  of 
my  ca*  in  thifl  action. 

"  I  daim  that  the  said  shorthand  notes 
are  privileged  from  inspection  in  the  same 
manner  as  notes  taken  by  an  advocate  or 
a  suitor  are.    Moreover,  tibe  said  notes  ax« 
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not  docaments  relating  to  the  matters  in 
question  in  this  action." 

H.  Kisch  (on  March  3),  for  the  plaintiff. 
— The  shorthand  notes  would  form  part  of 
the  brief  for  the  trial.  NichoUs  v.  Jones 
(1)  is  distinguishable.  In  that  case  it  does 
not  appear  that  there  was  any  affidavit 
stating  that  the  notes  were  taken  for  the 
purpose  of  the  Chancery  proceedings.  So 
in  BiLstroa  v.  White  (2)  there  was  no  evi- 
dence that  the  document  came  into  exist- 
ence for  the  purpose  of  the  trial.  In 
Anderson  v.  TJie  Bank  of  British  Columbia 
(3)  there  was  no  affidavit  that  the  inform- 
ation was  obtained  in  contemplation  of  the 
trial. 

[Mathew,  J. — You  do  not  say  in  your 
affidavit  that  these  notes  were  taken  by 
the  advice  of  the  plaintiff's  solicitor.] 

Mr.  Nordon  is  a  solicitor,  and  as  such 
advised  himself.  There  is  no  distinction 
between  information  obtained  at  the  sug- 
gestion of  the  solicitor  for  the  purpose  of 
the  action,  and  that  procured  by  the  client 
for  the  same  purpose — see  The  Southwark 
Waterworks  v.  Qui-ck  (4).  The  statement 
in  the  affidavit  that  the  notes  were  taken  for 
the  purpose  of  the  action  must  be  assumed  to 
be  true — Friend  v.  T?ie  London,  Chatham 
and  Dover  Ra/ihoay  Company  (5). 

W.  English  ffarrison,  for  the  defendants. 
— ^The  affidavit  must  be  read  most  strongly 
against  the  person  making  it — Thomas  v. 
Rawlins  (6).  I  submit  that  these  notes 
must  be  taken  to  have  been  made  for  the 
purposes  of  a  new  trial  in  the  first  action. 

[Cavb,  J. — If  once  privileged  they  would 
always  be  privileged — Bullock  v.  Corrie  (7). 
Suppose  they  were  taken  for  the  purpose 
of  the  new  trial,  would  they  not  then  be 
privileged  f] 

Cur.  adv.  vuU. 


(1)  2  Hurl,  k  M.  538. 

(2)  46  Law  J.  Bep.  Q.B.  642 ;  Law  Bep.  1 
Q.B.  D.  423.    . 

(3)  45  Law  J.  Bep.  Chanc  449 ;  Law  Bep.  2 
Ch.  D.  644. 

(4)  47  Law  J.  Bep.  Q.B.  268;  Law  Bep.  3 
Q.B.  D.  315. 

(5)  46  Law  J.  Bep.  Exch.  696 ;  Law  Bep.  2 
Ex.  D.  437. 

(6)  27  Beav.  140. 

(7)  47  Law  J.  Bep.  Q.B.  352;  Law  Bep.  3 
Q.B.  D.  356. 


The  judgment  of  the  Court  (8)  was  (on 
March  13)  delivered  by 

Mathew,  J. — ^This  was  an  appeal  from 
an  order  made  at  chambers  directing  the 
plaintiff  to  produce  for  the  inspection  of 
the  defendants  a  print  of  shorthand  notes 
of  the  evidence  which  had  been  taken  for 
the  plaintiff  upon  the  hearing  of  a  case  of 
Gordon  v.  Gordon,  In  Nordon  v.  Nordon, 
an  issue  had  been  directed  to  determine 
whether  the  present  plaintiff  had  or  had 
not  executed  a  certain  agreement.  While 
the  suit  of  Nordon  v.  Nordon  was  pending, 
the  plaintiff  commenced  the  present  action, 
charging  the  defendants  with  conspiring  to 
defraud  the  plaintiff,  and  to  utter  the 
agreement  as  binding  upon  him,  knowing 
it  to  be  a  forgery. 

It  appeared  from  the  statements  of 
counsel  that  the  issue  had  been  decided 
against  the  present  plaintiff,  and  that  this 
action  was  then  proceeded  with.  Upon  an 
application  for  the  production  of  documents 
in  the  plaintiff's  possession,  he  had  resisted 
inspection  of  the  shorthand  notes  on  the 
ground  that  they  were  privileged. 

Exception  was  taken  to  the  form  of  the 
affidavit  under  which  the  privilege  was  set 
up,  and  if  it  were  not  thieit  the  material 
facts  relating  to  the  litigation  were  pro* 
perly  admitted  by  counsel  in  the  course 
of  the  alignment,  the  objection  would  seem 
well  founded  that  the  grounds  of  the  pri- 
vilege were  not  stated  with  sufficient  pre- 
cision. But  having  regard  to  these  admis- 
sions, we  think  that  the  case  ought  not  to 
be  determined  upon  the  technical  point 
which  WBB  raised  before  us  and  at  chambers. 
The  affidavit  states  that  the  shorthand 
notes  were  taken  "for  the  purpose,  amongst 
others,"  of  the  plaintiff's  case  in  this  action. 
It  was  argued  that  unless  the  affidavit 
shewed  that  documents  sought  to  be  pro- 
tected came  into  existence  exclusively  for 
the  purpose  of  the  pending  action  they 
were  not  privileged.  But  no  authority 
waB  cited  in  support  of  this  contention.  It 
is  probable  in  this  case  that  the  notes  of 
the  evidence  were  taken,  as  well  with  a 
view  to  ulterior  proceedings  in  the  case  of 
Nordon  v.  Nordon,  as  for  the  purposes  of 
this  action.  If  so,  the  notes  would  seem 
to  have  been  clearly  privileged  in  that  suit, 

(8)  Mathew,  J. ;  and  Gave,  J. 
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and  it  is  difficult  to  see  why  their  being 
privileged  in  one  suit  should  destroy  the 
privilege  in  another  arising  out  of  the  same 
subject-matter.  It  seems  unreasonable  that 
a  privilege  in  each  should  become  a  privi- 
lege in  neither. 

Assuming,  then,  that  the  privilege  may 
exist  if  properly  claimed,  we  have  to  see 
whether  it  is  sufficiently  made  out  in  the 
present  case.  We  think  that  it  does  ap- 
pear that  the  documents  came  into  exist- 
ence with  a  view  to  and  in  contemplation 
of  the  present  action,  and  in  order  to  assist 
the  plaintiff,  who  is  a  solicitor,  in  its  con- 
duct and  prosecution.  If  the  plaintiff  has 
a  cause  of  action  against  the  defendants, 
it  is  manifest  that  it  would  be  important 
for  the  plaintiff  to  be  enabled  to  submit  to 
his  counsel  a  full  and  precise  statement 
of  the  evidence  given  by  the  defendants 
and  their  witnesses  at  the  former  trial. 
We  are,  therefore,  disposed  to  give  credit 
to  the  suggestion  that  these  notes  were 
intended  to  form  materials  for  the  guidance 
of  the  plaintiff  and  his  counsel  in  the  pro- 
secution of  the  present  action,  and  we  think 
that  the  affidavit  of  the  plaintiff  is  suffi. 
cient  to  enable  us  to  act  upon  this  view. 

In  accordance,  therefore,  with  the  prin- 
ciples laid  down  in  T?ie  Southwark  Water 
Compotny  v.  Quick  (4),  Anderson  v.  The 
Bank  of  Columbia  (3)  and  McCorquodale 
V.  BeU  (9),  we  are  of  opinion  that  the 
shorthand  notes  are  protected  from  inspec- 
tion, and  that  the  appeal  must  be  allowed. 


SolicitOTS — A.  Abrahams  &  Co.,  for  plaintiff; 
John  Hands,  for  defendants. 
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1882.     1  OBAFF   {appeUamJt)  v,    evans 
Feb.  28.   J  (respondent). 

Licensing  Actj  1872  ^35  ik  36  Via.  c. 
94),  *.  Z—Sale  of  Intoosicating  Liquor  hy 
Retail  without  Licence — Club, 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Eep.  M.C.  25.] 


1882. 
May  10. 


(9)  46  Law  J.  Rep.  C.P.  829;   Law  Rep.  1 
O.P.  D.  473. 

Vol.  6L— Q.B. 


GORDON  V,  JENNINGS.  (tHE 
CARDIFF  DISTRICT  AND  PEN- 
ABTH     HARBOUR     TRAMWAYS 

COMPANY,  garnishees,) 

Wages  AUadiment  Abolition  Act^  1870 — 
"  Servant^  Labourer  or  Workman  " — Secre- 
tary to  Company, 

The  Wages  Attachment  Abolition  Act, 
1870  (33  ik  34  Vict,  c.  30),  prohibits  the 
attachment  of  ^^  the  wages  of  am,y  servantf 
labourer  or  workman  "  : — Held,  that  the 
secretary  of  a  trwmways  company  who 
wa>s  in  receipt  of  a  salary  of  601.  a  quarter 
and  subject  to  dismissed  at  a  quarterns 
notice,  and  whose  duty  it  was  to  go  daily 
to  the  compamy*s  office  amd  there  perform 
the  ordinary  duties  of  secretary,  was  not  a 
^*  servant,  labourer  or  workman,'*  within 
the  m>eaning  of  the  Act, 

Appeal  from  chambers. 

The  plaintiff  having  recovered  judgment 
against  the  defendant,  obtained  on  order 
fi-om  the  district  Registrar  at  Cardiff  to' 
attach  a  quarter's  salary  of  50/.  due  to  the 
defendant  from  the  garnishee  company. 

The  defendant  wasemployed  as  secretary 
at  a  salary  of  601,  a  quarter,  and  he  was 
subject  to  dismissal  at  a  quarter's  notice. 
His  duties  were  to  attend  daily  at  the 
company's  offices  and  there  perform  the 
ordinary  duties  of  a  secretary. 

On  appeal  Denman,  J.,  affirmed  the 
order  of  the  Registrar,  holding  that  the 
defendant  was  not  a  servant^  labourer  or 
workman  within  the  meaning  of  the 
Wages  Attachment  Abolition  Act, 
1870  (1).  From  this  decision  the  de- 
fendant now  appealed. 

Lamaison,  for  the  defendant,  in  support 
of  the  appeal. — There  is  no  direct  authority 
to  shew  that  the  defendant  is  within 
33  &  34  Vict.  c.  30  (1),  but  firom  analogous 
cases  it  is  submitted  he  is  a  person  in- 
tended to  be  within  the  protection  of  that 
Act.  In  a  case  turning  on  the  definition 
of  the  words  "  clerk  or  servant,"  in  24  & 
25    Vict.  c.   96.    s.   68,   Blackburn,  J., 

(1)  By  33  &  34  Vict.  c.  30.  s.  1,  it  is  enacted 
that "  no  order  for  the  attachment  of  the  wages 
of  any  servant,  labourer  or  workman  shall  be 
made  by  the  Judge  of  any  Court  of  Record  or 
inferior  Court." 

3H 
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says,  "  The  test  is  very  muoh  this,  namely, 
whether  the  person  charged  is  under  the 
control  and  bound  to  obey  the  orders  of 
his  master  " — The  Queeny, Negus  (2)  ;  and 
in  The  Queen  v.  Proud  (3)  it  was  held 
that  the  paid  secretary  to  a  friendly  society 
was  a  clerk  or  servant  within  the  meaning 
of  the  same  Act. 

Under  section  10  of  the  Employers  and 
Workmen  Act,  1875,  38  &  39  Vict.  c.  90, 
the  word  "workman"  is  defined  not  to 
include  a  domestic  or  menial  servant,  but 
a  person  who  being  engaged  in  manual 
labour  has  entered  into  a  contract  of 
service  or  a  contract  personally  to  execute 
any  work  or  labour.  Among  the  persons 
entitled  to  preferential  charges  in  Bank- 
ruptcy are  clerks  or  servants  in  the  em. 
ployment  of  the  bankrupt — 32  &  33  Vict, 
c.  71.  s.  32.  sub-8.  2.  From  the  above 
authorities  it  is  submitted  that  defendant 
is  a  "  servant,*'  and  within  the  protection 
of  the  Wages  Attachment  AboHtion 
Act,  and  consequently  the  order  to  attach 
his  salary  ought  not  to  have  been  made. 

Hughes,  contra^  was  not  called  upon. 

Grove,  J. — ^I  am  of  opinion  that  the 
decision  of  Mr.  Justice  Denman  was  right. 
In  construing  Acts  of  Parliament  we  must 
pay  regard  to  the  subject-matter  of  the 
Act.  If  we  were  to  construe  Acts  and 
documents  by  the  authority  of  dictionaries 
without  regard  to  the  subject-matter  we 
should  reduce  them  in  many  instances  to 
absurdities,  because  we  should  not  give  the 
same  word  the  different  meaning  it  should 
have  in  different  instruments.  For  in- 
stance, in  one  sense  a  Secretary  of  State  is 
a  servant,  but  it  could  not  have  been  in- 
tended that  this  Act  should  apply  to  such 
a  case. 

R^ard  must  also  be  had  to  the  object 
and  intention  of  the  Act,  and  to  the 
collocation  of  the  words  used.  The  object 
of  this  Act  was  to  abolish  the  attachment 
of  wages.  In  the  first  place  the  word 
"  wages  "  is  some  indication  of  the  object 
of  the  Act — ^for  though  it  might  be  said  to 
include  payment  for  any  services,  in 
general  the  word  "  salary  "  is  used  for  pay- 
ment of  services  of  a  higher  class,  and 

(2)  42  Law  J.  Rep.  M.O.  62 ;  Law  Bep.  2 
O.O.R.  84. 

(3)  1  L.  &  C.  97 ;  31  Law  J.  Rep.  M.O,  71. 


"  wages  **  is  confined  to  the  earnings  of 
labourers  and  artisans.  In  the  next  ]fiace 
some  inference  may  be  drawn  from  the 
collocation  of  the  words  *'  servants,  labour- 
ers and  workmen."  Taking  those  words  in 
the  way  in  which  they  are  used,  it  is 
evidently  intended  by  the  Legislature  that 
the  Act  is  to  apply  to  persons  of  small 
means  who  perform  labourers'  and  servants' 
work,  not  necessarily  work  of  a  menial 
character,  but  work  for  which  wages  are 
paid  at  short  periods.  The  object  therefore 
of  the  Act  is  to  protect  persons  who  are 
considered  to  be  in  a  position  in  which 
they  are  unable  to  protect  themselves,  and 
no  light  can  be  thrown  on  its  interpreta- 
tion by  shewing  that  in  other  Acts  the 
words  **  servant  and  workman  "  have  other 
meanings. 

What,  then,  is  the  position  of  the  defen- 
dant % — he  is  in  the  employment  of  a  com- 
pany, and  it  is  his  duty  to  go  daily  to  their 
office  and  there  perform  the  ordinary  duties 
of  a  secretaiy ;  he  is  in  receipt  of  a  salary 
of  50^.  a  quarter,  and  he  is  subject  to  dis- 
missal at  a  quarter's  notice.  He  is  not,  in 
my  opinion,  a  servant  within  the  meaning 
of  the  Act. 

LoPBS,  J. — I  agree  that  ihe  order  of  my 
brother  Denman  was  right.  The  question 
for  our  determination  is  whether  the  de- 
fendant is  a  servant  within  the  meaning 
of  the  Act  33  &  34  Vict.  c.  30.  In  order 
to  determine  this  question  one  must  con- 
sider the  object  of  the  Act.  The  object  oi 
the  Act  is  to  protect  the  earnings  of  work- 
men who  might  otherwise  be  prevented 
from  providmg  subsistence  for  their 
families.  If  that  be  the  object  of  the  Act 
the  defendant  is  not  a  person  within  its 
terms  or  spirit.  In  my  opinion  the  Legis- 
lature introduced  this  Act  in  order  to 
protect  domestic  or  labouring  servants  and 
artisans  in  receipt  of  wages. 

Appeal  dumissed. 


Solicitors— H.  B.  Sullivan,  agent  for  Morgan  k 
Scott,  Cardiff,  for  plaintiff ;  Thomas  Hulbert, 
for  respondents. 
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Extraditian — Netherlands^  treaty  with 
—Extradition  Act,  1870  (33  <{:  34  Vict.  c. 
52)  98.  10,  15  and  26 — Alleged  Criininal 
not  Subject  of  State  requiring  Surrender — 
Foreign  Warrant  of  Arrest — AtUlientica- 
tion  of  Warrant, 

By  the  Extradition  Treaty  between  the 
United  Kingdom  and  the  NetherlandSy  it 
is  provided  thcU  ea^h  Government  shall,  on 
requisition  by  their  respective  diplomatic 
agentSf  reciprocally  deliver  up  persons  ac- 
cused or  convicted  of  certain  crimes  com- 
mitted within  the  jurisdiction  of  the  re- 
quiring party  J  when  found  within  the 
territories  of  (he  other  party ,  so,  however, 
that  neither  Government  shall  deliver  up 
its  own  subjects.  If  a  person  be  arrested 
in  either  country  upon  a  warrcmt  issued 
by  competent  authority  on  information,  he 
shall,  nevertheless,  be  discharged,  urdess 
within  fourteen  days  a  requisition  for  his 
surrender  be  "  made  by  the  diplovfuUic 
agent  of  his  country" 

Prisoner  was  arrested  upon  information 
of  a  eriane  having  been  committed  by  him 
in  the  Netherlands,  His  surrender  was 
demanded  by  the  diplomatic  agent  of  the 
Netherlands,  It  was  objected  that  he  was 
not  subject  to  the  extradition  law  as  between 
the  United  Kingdom  amd  the  Netkerlands, 
because  he  was  not  shewn  to  be  a  subject  of 
the  Netherlands,  but,  on  the  contrary,  there 
uxu  evidence  of  his  being  a  naturalised 
American  citizen : — 

Held,  that  he  mttst  be  surrendered,  as 
the  provisions  were  of  general  appliccUion 
to  all  persons  who  had  committed  crinhes  in 
the  territory  of  the  Govemmsnt  whose  diplo- 
matic  agent  required  the  extradition,  save 
only  and  except  subjects  of  the  State  upon 
which  the  demand  for  surrender  is  made. 

By  section  10  of  tiie  Extradition  Act, 
1870  (33  ik  34  Vict,  c.  52),  the  police  ma- 
gistrate  has  authority  to  commit  a  fugitive 
criminal  "if  the  foreign  warrant  atUlio- 
rising  his  arrest  is  duly  authenticated,** 
And  by  section  26  ''  warrant  **  is  d^ned 
•'  in  the  case  of  any  foreign  State  to  include 
any  judicial  document  authorising  the 
arrest  of  a  person  accused  of  crime,** 

A  document  bearing  the  official  seal  of 
the  department  of  justice  at  the  Hague, 


signed  by  the  Vice-President  and  coun- 
ctUors  of  the  Court,  and  purporting  to  be  a 
copy  of  a  decree  of  the  Court,  in  which  toere 
recited  the  charges  made  against  the  pri- 
soner, and  the  decision  of  tlie  Criminal 
Court  of  Appeal  tiMt  proceedings  should 
be  taken  agai^ist  him,  and  which  in  terms 
authorised  his  arrest,  was  produced  before 
a  police  magistrate  as  the  foreign  warrant 
under  section  10. 

Held,  ^uU  it  was  sufficient  as  a  judicial 
document  authorising  arrest,  and  wets  duly 
authenticated,  and  salisfied  the  provisions 
of  the  section. 

Per  Manistt,  J. — That  it  was  for  the 
purpose  not  a  copy  btU  an  original 
document. 

This  was  an  application  for  a  writ  of 
habeas  corpus  to  bring  up  one  Edward 
Nathan  Ganz,  who  had  been  arrested  on 
an  extradition  warrant  granted  by  Sir  J. 
Ingham,  for  the  purpose  of  his  being  ex- 
tradited to  the  Netherlands  upon  a  charge 
of  fraud  committed  in  the  Netherlands. 

The  rule  had  been  drawn  up  as  abso- 
lute in  the  first  instance,  and  Ganz  was 
accordingly  brought  up  to  the  Court,  to 
abide  the  result  (^  the  argument  upon  the 
sufficiency  of  the  rotum  that  be  was  law- 
fully in  custody ;  but  it  was  pointed  out 
by  the  Attorney-General  that  a  rule  of 
practice  was,  in  1873,  laid  down  that  the 
rule  should  be  a  rule  nisi,  when  the  dis- 
cussion would  take  place  upon  the  argu- 
ment of  such  rule.  As  a  matter  of  conve- 
nience, it  was  on  this  occasion  arranged 
that  the  prisoner's  counsel  should  first  be 
heard,  and  on  the  points  which  would  not 
strictly  have  been  available  to  him  on  the 
return  to  the  writ,  which  was  on  the  face 
of  it  perfectly  good. 

The  document  produced  before  the  ma- 
gistrate  was  sealed  by  the  department  of 
justice  at  the  Hague,  aud  was  as  follows, 
when  translated,  headed  "  Copy  ** : — 

"  Warrant  of  arrest  in  the  name  of  the 
king.  The  Court  of  Justice  at  the  Hague 
in  Council  assembled.  Seen  the  report  of 
the  Arrondissoment  Court  of  Justice  of 
Rotterdam  assembled  in  Council  of  the 
15  th  of  November,  1881,  in  the  case 
of  Bernhardt  Wyprecht  (as  he  calls  him- 
self), from  which  report  it  appears  that  the 
papers  in  this  case  shewed  no  crime,  the 
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demanded  prosecution  was  refused,  and  it 
is  declared  that  there  is  no  ground  for  fur- 
ther proceedings.  Seen  the  act  of  protest, 
dated  the  16th  of  November  following, 
against  the  report  submitted  by  the  officers 
of  justice  of  the  mentioned  Court  of  Jus- 
tice. Seen  the  papers  and  requisition  of  the 
Public  Prosecutor,  shewing  that  he  does 
not  approve  of  the  report  of  the  Court, 
against  which  he  protests,  to  do  nothing, 
nevertheless  demands  institution  of  pro- 
ceedings against  Bernhardt  Wyprecht  in 
the  mentioned  case  and  warrant  for  his 
arrest.  Seen  the  further  papers.  Con- 
sidering that  there  exist  sufficient  reasons 
for  complaint,  the  accused  being  said  to 
reside  in  the  course  of  1881  at  Rotterdam^ 
to  have  advertised  from  there  in  different 
German  newspapers,  wherein  he,  stating 
that  he  traded  as  Bernhardt  Wyprecht  & 
Co.,  in  Eotterdam,  offered  different  wares, 
some  of  which  he  named,  at  in  gros  prices, 
guaranteeing  his  buyers  that  they  were 
picked  out  through  his  own  factories,  and 
could  be  delivered  at  such  low  prices,  that 
through  buying  from  him  many  hundred 
marks  per  annum  could  be  saved,  all  en- 
tirely firaiudulent,  and  without  any  inten- 
tion of  keeping  to  his  offer. 

'*  Furthermore,  he  is  said  to  have  in- 
duced different  persons  by  these  advertise- 
ments to  send  him  moneys  as  pre-payment 
in  ordering  some  of  the  advertised  goods, 
and  also  from  the  persons  mentioned 
beneath  the  amounts  standing  against 
their  names  without  sending  them  the 
ordered  goods ;  to  have  received  the  same, 
and  fraudulently  become  possessed  of  them 
to  their  damage,  namely — [Names  and 
amounts  set  out.] 

**  Taking  into  consideration  that  these 
acts  are  punishable  by  Art.  405  of  the 
Penal  Code.  Seen  the  Arts.  88  and  89  of 
the  Law  Book  of  Demands  for  Punish- 
ment. That  the  before-mentioned  report 
of  the  Court  of  Arrondissement  will  not  be 
accepted.  Authorised  proceedings,  with 
order  for  arrest,  against  Bernhardt  Wy- 
precht (calling  himself  so),  late  living  at 
Rotterdam,  whence  absconded. 

'<  Done  at  the  Hague,  on  the  21st  of 
November,  1881,  by  the  following  gentle- 
men:— Mr.  Spon,  Vice-President;  Coun- 
cillors, Van  Olden  Barnevelt,  Lette  Van 
Ostvoome,  Van  lilaar,  and  Van  Genns, 


councillors  of  the  Court,  who  have  signed 
this  besides  the  actuary. 
(Signed) 

"  J.  Si>on. 

"  Councillor  Van  Olden  Barnevelt. 
"  S.  Lette  Van  Ostvoome. 
"  Van  Lilaar. 
"  J.  J.  Van  Genns. 
"  Wyckerheld  Bisdom. 
'^  For  copy,  delivered  on  demand  of  the 
O.  M.  the  actuary  of  the  Court  of  Justice 
at  the  Hague. 

(Signed)     **  Wyckerheld  Bisdom  and 

"  M.  Vanderbeigh. 
''  Seen  for  certifying  the  huidwriting  of 
the  above-named, 

"  Jh.  M.  A.  J.  Th.  Vanderbergh  and 
"  M.  C.  J.  J.  Wyckerheld  Bisdom- 
*'  The  Hague,  December  2,  1881. 
''For    the    Minister   of    Justice,    the 
Secretary-General 

(Signed)     *;  Clamm." 
The  following  are  the  articles  of   the 
Extradition   Treaty  referred  to  in  argu- 
ment : — 

S Treaty  between  Her  Britannic  Majesty 
[  the  King  of  the  Netherlands,  1874. 
{Parliamentary/  Papers,  1874,  vol.  bcrvi.)] 
Article  I.  "It  is  agreed  that  Her 
Britannic  Majesty  and  His  Majesly  the 
King  of  the  Netherlands  shall,  on  requisi- 
tion made  in  their  name  by  their  respec- 
tive diplomatic  agents,  deliver  up  to  each 
other  reciprocally  any  persons  who,  being 
accused  or  convicted  of  any  of  the  crimes 
hereinafter  specified,  committed  within  the 
jurisdiction  of  the  requiring  party,  shall  be 
found  within  the  territories  of  Uie  other 
party." 

Article  in.  "  No  subject  of  the  Nether- 
lands shall  be  delivered  up  by  the  Govern- 
ment of  the  Netherlands  to  the  Govern- 
ment of  the  United  Kingdom,  and  no 
subject  of  the  United  Kingdom  shall  be 
delivered  up  by  the  Government  thereof 
to  the  Government  of  the  Netherlands. 

<<  With  reference  to  the  application  of 
the  present  treaty  are  comprised  in  the 
denomination  of  '  subjects '  not  only  na- 
turalised citizens  of  the  country,  but  also 
such  foreigners  as  according  to  the  laws  of 
either  of  the  contracting  parties  are  assimi- 
lated to  subjects,  OS  well  as  such  foreigners 
who,  being  domiciled  in  the  country,  and 
having  married  a  citisen  thereof,  have  one 
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or  more  children  of  that  marriage  bom 
there." 

Article  VII.  "A  person  surrendered 
can  in  no  case  be  kept  in  prison  or  be 
brought  to  trial  in  the  State  to  which  sur- 
render has  been  made  for  any  other  crime 
or  on  account  of  any  other  matters  than 
those  for  which  the  extradition  shall  have 
taken  place,  until  he  has  been  restored  or 
has  had  the  opportunity  of  returning  to 
the  country  from  whence  he  was  surren- 
dered." 

Article  VIII.  "  The  requisition  for 
eictradition  shall  be  made  through  the 
diplomatic  agents  of  the  high  contracting 
parties  respectively. 

'^The  requisition  for  the  extradition 
of  an  accused  person  must  be  accompanied 
by  a  warrant  of  arrest  issued  by  the  com- 
petent authority  of  the  State  requiring 
the  extradition,  and  by  such  evidence  as, 
according  to  the  laws  of  the  place  where 
the  accused  is  found,  would  justify  the 
arrest  if  the  crime  had  been  committed 
there." 

Article  XI.  "  A  fugitive  criminal  may, 
however,  be  apprehended  under  a  warrant 
issued  by  any  police  magistrate,  justice  of 
the  peace,  or  other  competent  autiiority  in 
either  country,  on  such  information  or 
complaint  and  such  evidence  or  after  such 
proceedings  as  would,  in  the  opinion  of  the 
person  issuing  the  warrant,  justify  the 
issue  of  a  warrant  if  the  crime  had  been 
committed  or  the  prisoner  convicted  in 
that  part  of  the  dominions  of  the  high 
contracting  parties  in  which  he  exercises 
jurisdiction,  provided,  however,  that  in  the 
United  Kingdom  the  accused  shall,  in 
such  case,  be  sent  as  speedily  as  possible 
before  a  police  magistrate  in  London.  He 
shall  be  discharged  as  well  in  the  United 
Kingdom  as  in  the  Netherlands,  if  within 
fourteen  days  a  requisition  shall  not  have 
been  made  for  his  surrender  by  the  diplo- 
matic agent  of  his  country." 

The  prisoner  was  proved  to  be  the  same 
person  as  the  Bernhardt  Wyprecht  re- 
ferred to  in  the  warrant. 

Besley  and  T^tcAre^  argued  for  the  prisoner 
Ganz. — The  first  point  is  that  there  is  no 
provision  in  the  Netlierlands  treaty  for 
surrendering  a  fugitive  criminal  unless  his 
diplomatic  agent  concur.     The  application 
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is  only  to  the  extradition  of  Duteh  sub- 
jecte  to  the  Duteh,  and  English  to  the 
English.  This  appears  from  Ai'ticle  XI. 
of  the  treaty.  This  man  is  domiciled  in, 
and  is  a  naturalised  citizen  of,  the  United 
States  of  America.  It  is  necessary  here 
for  the  requiring  country  to  shew  that  he 
is  a  subject  of  the  Netherlands. 

[The  letters  of  naturalisation,  dated  the 
28th  of  July,  1880,  and  a  passport  of  the 
29th  of  July,  1880,  were  produced.] 

[Pollock,  B. — May  he  not  be  domiciled 
in  one  country,  although  a  naturalised 
citizen  of  another  1] 

There  is  no  evidence  that  he  is  a  natural 
bom  subject  of  the  Netherlands ;  it  is 
consistent  with  the  evidence  that  he  is  an 
Englishman.  At  any  rate  I  say  that  the 
prima  facie  evidence  is  rebutted  by  the 
letters  of  naturalisation.  The  second 
point  is  that  here  there  was  no  waiTant  of 
arrest,  so  as  to  enable  the  surrender  to  be 
made.  Section  10  of  the  Act  of  1870 
(33  (fe  34  Vict.  c.  62)  requires  the  foreign 
warrant  authorising  the  arrest  to  be  duly 
authenticated.  Here  there  is  merely  a 
letter  enclosing  a  certified  copy  of  the 
document  by  which  the  arrest  is  ordered. 
It  is  a  copy  of  the  minute  of  the  Court 
which  set  aside  the  decision  of  an  inferior 
Court.  Depositions  are  put  on  a  different 
footing  from  warranto  by  section  15.  Copies 
of  depositions  are  admissible,  but  not  copies 
of  warrants.  So  it  is  contended  here, 
first,  that  this  is  not  a  warrant  at  all ; 
second,  if  it  is  it  is  only  a  copy,  and  the 
original  is  necessary.  He  referred  to 
Clarke  on  Extradition,  p.  178. 

Sir  If.  Jozies,  Attorney-General  {A,  L. 
Smiifi  with  him). — As  to  nationality,  every 
person  residing  in  a  country  is  amenable 
to  the  laws  of  that  country,  whether  a 
liative  or  stranger  —  W7ieaton*8  Inter- 
national Law,  p.  137 ;  KenCs  Comvien'^ 
taries. 

The  first  article  of  the  treaty  is  to 
deliver  up  "any  persons,"  which  would 
include  strangers.  Then  the  third  article 
contains  the  only  limitation,  namely,  that 
no  subject  of  the  United  Kingdom  should 
be  delivered  up  to  the  Netherlands,  nor 
vice  versa.  Then  "  subject "  is  explained  as 
comprising  foreigners  under  certain  cir- 
cumstances. In  the  eleventh  article,  on 
which  an  argument  was  founded,    ''his 
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countiy "  means  the  country  fusking  for 
extradition.  Tiiese  considerations  afTord 
an  answer  to  the  fii'st  point,  assuming 
that  Ganz  is  an  American  citizen  ]  but  it 
is  not  so — though  naturalised  in  Ameiica, 
when  he  returns  to  his  own  country,  ho  is 
subject  to  the  laws ;  he  is  found  in  the 
country,  and  would  be  liable  to  conscrip- 
tion. 

As  to  the  second  point,  reliance  was 
placed  on  Article  VIII.  But  if  the  pro- 
ceedings before  the  magistrate  be  regular, 
the  non-fulfilment  of  treaty  obligation  does 
not  make  them  bad.  In  In  re  Counhaye 
(1),  Blackburn,  J.,  says,  "  Ab  to  the  objec- 
tion that  the  terms  of  the  treaty  have  not 
been  complied  with,  and  the  order  of  the 
Secretary  of  State  ought  not  to  have  been 
made,  I  do  not  think  that  affects  the 
magistrate's  jurisdiction."  Here  the  Sec- 
retary of  State  has  made  the  order. 
Then  it  has  been  argued  as  if  '^  warrant " 
was  the  technical  warrant  of  the  English 
law ;  bat  really  the  word  must  be  referred 
to  any  document  which  would  authorise 
arrest  in  the  foreign  country.  Section  26 
defines '' warrant "  aa  any  judicial  docu- 
ment authorising  the  arrest  of  a  person 
accused  of  crime.  There  was  an  entry  in 
a  book  of  the  decision  of  the  Court.  It 
cannot  be  that  the  book  is  to  be  carried 
about  after  every  criminal.  The  book  is 
not  a  document  which  issues  at  all.  The 
Arrondissement  Court  (corresponding  to 
our  Police  Court)  did  not  commit.  There 
was  an  appeal  to  the  High  Court,  which, 
with  more  evidence  before  it,  ordered 
commitment.  So  the  certified  copy  of  the 
judgment  of  the  Court  became  the  docu- 
ment authorising  the  arrest  made,  for  the 
purpose  of  its  being  used  outside  the 
country.  It  purports  to  be  duly  signed 
and  sealed.  Kecurring  then  to  section  10, 
read  in  the  interpretation  of  section  26, 
and  the  requirements  have  here  been  satis- 
fied, including  those  of  section  15. 

Beaky ^  in  reply. 

Pollock,  B. — In  this  case  the  prisoner 
Ganz  has  been  brought  before  the  Court 
on  a  writ  of  hnheaa  corptiSf  and  cei'tain 
points  have  been  taken  before  us  on  argu- 
ment by  his  counsel  as  reasons  why  he  is 

(1)  42  Law  J.  Bep.  Q.B.  217;  Law  Kcp.  8 
Q.B.  410. 


entitled  to  his  discharge.     First,  it  is  said 
that  Ganz  is  not  subject  to  the  extradition 
law  as  existing  between  this  country  and 
the  Netherlands,  because   he  was  not  a 
domiciled  subject  of  the  Netherlands.  This 
is  put  in  two  ways — ^first,  that  there  is  evi- 
dence of  his  being  a  naturalised  subject  of 
the  United  States  of  America;  and,  aacond, 
supported  by  an  affidavit  fix)m  Ganz,  that 
not  only  was  he  so  naturalised,  but  that 
there  was  no  reason  to  believe  that  he  was 
bom  in  the  Netherlands,  but  in  Hungary. 
So  it  is  said  the  treaty  cannot  apply.    This 
depends  on  the  treaty  as  well  as  English 
law.     The  leading  principle  underlying  all 
treaties  is  this — whatever  rights,  civil  or 
otherwise,  a  man  may  have  affected   by 
domicile,  it  is  dear  that  each  person  is 
subject  to  the  jurisdiction  of  the  country 
in  which  he  commits  a  crim&     That  has 
always  been  law.     Then  a  treaty  is  made, 
and  it  is  of  course  subject  to  the  general 
rule.     The  Attomey-Creneral  called  atten- 
tion to  the  very  general  terms  in  which 
the  first  clause  of  the  treaty  is  couched : 
*^  It  is  agreed  that  Her  Britannic  Majesty 
and  His  Majesty  the  King  of  the  Nether- 
lands shall,  on  requisition  made  in  their 
name  by  their  respective  diplomatic  agents, 
deliver  up  to  each  other  reciprocally  any 
persons  who,  being  accused  or  convicted 
of  any  of  the  crimes  hereinafter  specified, 
committed  within  the  jurisdiction  of  the 
requiring  party,  shall  be  found  within  the 
territory  of  the  other  party."    Here  it  is 
that  you  would  expect  to  find  any  limita- 
tion limiting  the  sUUua  of  the  person  re- 
quired, but  there  is  not  any ;  it  is  a  person 
committing  a  crime  within  the  jurisdiction 
of  the  requiring  power.      Then  there  is 
the  express  definition  of  "  subject " — that  it 
is  to  include  ''  not  only  naturalised  citizens 
of  the  country,  but  also  such  foreigners 
as,  according  to  the  laws  of  either  of  the 
conti*acting  paitios,  are  assimilated  to  sub- 
jects,  as   well  as   such    foreigners    who, 
being  domiciled  in  the  country,  and  having 
married  a  citizen  thereof,  have  one  or  more 
children  by  that  marriage  bom  there."  The 
only  other  section  is  Ai*tiole  II.,  and  the 
only  single  word  in  it  helping  Mr.  Bes- 
ley's  argument  is  ''  diplomatic  agent  of  his 
country." 

I  think  ^*  his "  means  his  for  the  pnr^ 
pose  of  this  criminal   law ;    that  is  the 
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requiring   country,  it   is  the  country  in  J 
wMch  he  committed  the  crime.  1 

The  next  point  is  more  technical,  hut  it 
is  an  important  one. 

It  depends  on  the  true  construction  of 
Uie  domestic  statute  under  which  we  act 
while  the  prisoner  is  in  England. 

It  is  said  there  was  no  proper  warrant 
of  arrest  produced  to  the  magistrate  hefore 
whom  Ganz  was  brought.  It  is  most  ne- 
cessary and  proper  that  he  should  know 
how  and  why  he  had  been  arrested.  I 
think  a  little  confusion  has  arisen  here 
from  thinking  that  there  was  any  inten- 
tion that  a  warrant  drawn  in  a  foreign 
country  should  run  in  this  country.  What 
was  intended  was  to  establish  machinery 
whereby,  if  it  could  be  shewn  to  any 
tribunal  in  this  country  that  a  person 
had  committed  a  crime  elsewhere,  the 
magistrate  should  on  evidence  hold  him 
till  he  could  be  sent  back.  There  are 
many  cases  in  our  own  country  where 
there  is  irregularity  in  prooesB,  jeb  when 
the  man  is  before  the  Court,  he  can  be 
dealt  with.  It  is,  however,  unnecessary 
here  to  go  into  this  question.  Everything 
here  has  been  done  in  a  regular  way. 

All  depends  on  the  meaning  of  ''  war- 
rant "  in  section  10  of  the  Act  of  1870. 
Foreign  warrant  means,  looking  at  the 
interpretation  clause,  **  a  judicial  document 
authorising  the  arrest  of  a  person  accused 
or  convicted  of  crime."  We  have  the  docu- 
ment before  us  in  a  copy  of  the  decree  of 
the  foreign  Court.  It  begins  by  review- 
ing what  has  been  done  by  the  inferior 
tribunal,  which  concluded  that  there  was 
not  sufficient  evidence  against  Ganz.  It 
sets  out  the  names  of  the  persons  alleged 
to  be  defrauded,  and  the  amounts,  and 
then  proceeds :  "  Taking  into  considera- 
tion that  these  acts  are  punishable  by 
article  405  of  the  Penal  Code,  and  having 
seen  articles  88  and  89  of  the  Law  Book 
oi  Demands  for  Punishment,  the  report 
will  not  be  accepted.  Authorised  proceed- 
ings, with  an  order  for  an^est,  against 
Ganz,  late  living  at  Rotterdam,  thence 
absconded.''  To  this  are  appended  the 
signatures  of  the  vice-presidents,  and  of 
several  persons  described  as  councillors  of 
the  Court. 

It  is  impossible  to  say  that  this  is  not 
a  judicial  document  authorising  arrest. 
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\  Then  comes  the  question,  What  evidence 
of  it  have  we  here  in  England  1  We  have 
a  copy  of  this  decree,  indorsed  "  Delivered 
on  demand  of  the  O.  M.,  the  actuary 
of  the  Court  of  Justice  at  the  Hague.'' 
This  is  signed  by  the  secretary -general  for 
the  minister  of  justice,  and  it  bears  the  seal 
of  the  ministry  of  justice.  Could  this  docu- 
ment, so  attested  and  signed,  be  received  ? 
I  think  that  it  could.  We  cannot  expect 
that  all  the  original  documents,  being 
judgments  of  foreign  Courts,  could  l^ 
produced  in  London,  so  provision  is  made 
in  section  15  for  the  reception  of  authen- 
ticated copies ;  and  where  the  word 
"  foreign  warrant "  occurs  in  that  section, 
we  may  again  read  it  by  the  light  of  the 
interpretation  clause  as  a  judicial  docu- 
ment authorising  arrest. 

For  my  part,  I  think  that  we  have  not, 
in  the  least  degree,  extended  the  provi- 
sions of  this  Act  in  refusing  to  grant  this 
application. 

Manistt,  J.  —I  am  of  the  same  opinion. 
It  seems  to  me,  looking  at  the  Act  of  1870, 
and  the  treaty  of  1874,  that  there  are  two 
essential  requisites  to  be  fulfilled  before 
a  fugitive  criminal  can  be  extradited. 
First,  there  must  be  a  requisition  from  the 
diplomatic  representative  of  the  foreign 
State.  That  may  foUow  instead  of  pre- 
cede the  steps  for  the  arrest;  but  it  is 
essential  to  be  made.  Another  requisite 
is  that  the  magistrate  should  be  satisfied 
that  the  crime  has  been  committed,  that 
it  is  one  specified  in  the  treaty,  and  that 
evidence  such  as  would  convict  the  cri- 
minal in  this  country  is  forthcoming.  No 
doubt  it  is  said  in  article  YIII.  t^t  the 
requisition  must  be  accompanied  by  a 
warrant  of  arrest ;  but  if  the  information 
is  laid  before  the  magistrate  that  the  per- 
son is  a  fugitive  criminal,  he  may  issue 
his  warrant,  and  arrest  him  before  any 
requisition  is  produced.  The  magistrate's 
jurisdiction  depends  on  the  Act  of  Parlia- 
ment, and  it  is  not  necessary  to  shew  that 
the  Secretary  of  State  has  insisted  before 
making  his  order  on  the  preliminaries 
which  are  of  treaty  obligation  merely, 
having  been  fulfilled.  This  throws  great 
light  on  the  subject,  and  shews  the  sound- 
ness of  the  judgment  of  the  Court  in  the 
case  I  will  refer  to  presently. 

By  section  13  it  is  enacted  that  the 
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warrant  of  the  police  magistrate  may  be 
executed  in  any  part  of  the  United  King- 
dom, in  the  same  manner  as  if  the  same 
had  beet  originally  issued  by  a  Justice  of 
the  peace  having  jurisdiction  in  the  place 
where  the  same  is  executed.  Section  6 
provides  that  any  fugitive  criminal  shall 
be  liable  to  be  apprehended  and  surren- 
dered in  manner  provided  by  this  Act, 
and  the  manner  provided  will  be  found  in 
section  8.  By  this  it  appears  that  the  war- 
rant may  be  issued  by  any  Justice  in 
any  part  of  the  kingdom,  without  any 
intimation  from  the  Secretary  of  State  or 
any  requisition.  But  there  is  this  safe- 
guard, that  he  shall  forthwith  send  notice 
to  the  Secretary  of  State.  Then  the  pri- 
soner is  to  be  discharged  unless  the  police 
magistrate  receives  a  requisition  within 
fourteen  days. 

The  decision  in  In  re  Counhaye  (I)  is 
thus  perfectly  intelligible,  and  wo  do  not 
conflict  with  it  in  any  d^ree. 

On  the  other  point,  we  have  here  an 
official  document  under  the  seal  of  the 
Court  of  Justice  at  the  Hague  in  council 
assembled.  It  is,  in  my  opinion,  an  ori- 
ginal document,  not  a  copy  at  all.  It 
certainly  comes  within  the  meaning  of 
"  foreign  warrant "  in  the  Act  of  Parlia- 
ment; it  is  properly  authenticated,  and 
all  forms  have  been  complied  with.  The 
rule  will  therefore  be  discharged. 


Solicitors— Greenfield  &  Abbott,  for  applicant ; 
J.  W.  May,  for  the  Netherlands  Government. 
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1881. 

Nov.  30 

BeUing  Act  (16  d:  17  Viet.  c.  119),  w.  1 
(md  3 — "  ffousey  Office,  Room  or  other 
place"  —  Movable  Box  within  Ring  cU 
Races. 

[For  the  report  of  the  above  case,  see 
51  Iaw  J.  Hep.  M.C.  53.] 


1882. 
June 
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In  re  ahbitratiok   bbtwseh 

WALKER  AND  BBOWN. 


Arbitration — "  Costs  of  Reference  " — 
Costs  of  Award, 

An  a/rbilraior  hatfing  authority  under 
the  submission  to  deal  with  the  ''  costs  of  the 
reference "  has  authority  to  deal  toith  the 
costs  of  the  award. 

Rule  to  shew  cause  why  the  awaid 
made  between  the  parties  ^ould  not  be 
set  aside  on  the  ground,  among  others, 
that  the  umpire  exceeded  his  jurisdiction 
in  awarding  to  William  Henry  Brown 
the  costs  of  and  incidental  to  the  reference 
and  the  costs  of  the  award. 

By  an  agreement  dated  the  9th  of  July, 

1881,  and  made  between  William  Walker 
and  Edward  William  Walker  and  William 
Henry  Brown,  certain  disputes  between 
the  two  first-named  persons  and  the  third 
were  referred  to  two  arbitrators,  and  in 
case  of  their  disagreement  to  an  umpire, 
with  power  to  "determine  by  and  to 
whom  the  costs  of  this  reference  shall  be 
paid,  or  to  apportion  such  costs  between 
the  parties." 

By  his  award,  dated  the  23rd  of  March, 

1882,  the  umpire  awarded  a  sum  of  money 
to  be  paid  to  Brown  by  Walker  <k  Son,  and 
also  that  Walker  k  Son  should  pay  to 
Brown  "  the  costs  incurred  by  Brown  of 
and  incidental  to  the  reference  and  award, 
and  the  costs  of  this  award.'' 

Lumley  Smith,  Q.C,  shewed  cause,  and 
cited  GcUatti  v.  Wakejield  (1),  in  which 
the  submission  included  the  costs  of  the 
award,  which  was  assumed  to  include  the 
costs  of  the  reference. 

B,  Firth  supported  the  rule. 

Field,  J. — I  think  that  good  cause  has 
been  shewn  against  this  rule  to  set  aside 
the  award.  The  main  ground  of  objection 
to  it  is  that  the  costs  of  the  awsird  are 
given.  That  is  said  to  be  outside  the 
jurisdiction  of  the  arbitrator.  In  an  arbi* 
tration  by  consent,  the  arbitrator  has  of 
course  no  authority  but  such  as  is  given 
him  by  the  parties.  It  is  quite  true  that 
in  eveiy  order  of  reference  which  I  ever 

(1)  48  Law  J.  Bep.  Ezch.  70 ;  Law  Bep.  4  Bz. 
P.  249. 
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saw  the  words  "eosta  of  reference  and 
award"  are  inserted,  and  generally  in 
all  snbmissions.  It  is,  therefore,  not  un- 
natural that  there  should  be  an  impression 
that  the  words  "  costs  of  reference  "  do  not 
include  the  costs  of  the  award.  There  is 
no  authority  to  the  contrary,  but  there  is 
no  difficulty  in  making  one.  If  no  award 
is  made  the  reference  is  not  finished,  there- 
fore the  reference  must  include  the  award. 
This,  I  think,  is  the  decision  in  accordance 
with  justice  and  law. 

Cave,  J. — I  am  of  the  same  opinion  for 

the  same  reasons. 

Rule  discharged. 
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Lord  Coleridge,  C.J.  —  In  Jupp  v. 
Cooper  (1)  the  Court  had  not  the  matter 
brought  before  them.  The  only  question 
there  was,  whether  the  rule  should  be  ab- 
solute in  the  first  instance.  Order  XLIY. 
rule  2,  makes  it  plain  that  this  application 
can  only  be  made  on  notice.  To  hold 
otherwise  would  be  to  read  "  no  writ,"  as 
if  it  were  "  every  writ." 

AppliccUion  refused. 


Solicitors — Bell,  Brodrick  k  Gray,  agents  for 
Leak,  Till  and  Stephenson,  Hull,  for  the 
sheriff. 


Solidtora— Field,  Boscoe  &  Co.,  agents  for  Part- 
ridg©  &  Co.,  Lynn,  for  Brown ;  W.  B.  Brook, 
agent  for  B.  M.  Beloe,  Lynn,  for  Walker  & 
Son. 


1882.  1  Ex  parte  the  sheriff  of  york- 
May  1.  J    SHIRE ;  in  re  eynde  v.  oould. 

Practice — Order  XLIY.  rule  2—Attachr 
merU — Notice  to  Party  sought  to  be  at- 
tached. 

A  writ  of  attachment  must  he  moved/or 
on  notice  of  motion  to  the  party  souglu  to 
he  cUUtched.  The  Court  wiM  not  hear  an 
ex  parte  application  for  a  rule  nisi. 

In  this  case  T.  W.  Chitty  moved  for  a 
rule  nisi  for  a  writ  of  attachment,  on  be- 
half of  the  Sheriff  of  Yorkshire,  against 
two  persons  for  removing  out  of  his  hands 
goods  which  had  been  seized  by  him  in 
execution. 

[Lord  Coleridge,  C.J. — Have  you  given 
notice  of  motion  ?] 

No.  I  submit  that  it  is  not  necessary. 
If  the  Court  grant  me  a  rule  nisi,  I  shsJl 
serve  it  as  notice  under  Order  XLIY. 
rule  2,  as  was  allowed  in  Jupp  v.  Cooper 
(1).  This  is  not  in  an  action,  so  as  to  fall 
within  Order  UII.  rule  2.  Order  I.  rule  3, 
is  in  &vour  of  this  course — PhiUips  v.  GiU 

(2). 

(1)  Law  Bep.  5  C.P.  D.  26. 

(2)  45  Law  J.  Rep.  Q.B.  136. 

Vol.  61.— Q.B. 


1882      1 
J         12     I  ^^^^^^^  ^*  RICKBTTS  AND  WIFE. 

Practice — Order  XIV.  rule  1 — Action 
against  Married  Woman — Form  of  Order, 

Judgment  cannot  he  signed  against  a 
'  married  woman  personally /or  the  price  of 
goods  supplied  to  her  during  coverture.  An 
order /or  leave  so  to  sign  judgment  under 
Order  XIV.'  rule  1  is  there/ore  wrong  in 
jfotm.  The  order  should  he /or  on  enquiry 
as  to  the  existence  o/ separate  estate  charge- 
able with  the  debt  sued  /or,  and  a  declarer 
tion  that  such  separate  estate  {i/  any)  is 
chargeaMe  therewith. 

This  was  an  appeal  from  the  Judge  at 
chambers  giving  leave  to  the  plamtiff, 
which  had  been  refused  by  the  Master,  to 
sign  final  judgment  against  a  married 
woman  living  apart  from  her  husband,  in 
an  action  for  goods  sold  and  deUvered  ori- 
ginally brought  against  her  alone,  but  in 
which  subsequently  the  husband  was  joined 
as  co-defendant,  but  had  not  appeared. 

Lumley  Smith,  Q.C.,  contended  that  the 
form  of  the  order'  was  wrong,  as  there 
never  was  in  equity,  and  is  not  now  in  law, 
any  judgment  against  a  married  woman 
personally  in  respect  of  a  liability  con- 
tracted during  coverture.  Thfi  usual  prac- 
tice is  to  order  an  enquiry  as  to  whether 
the  woman  has  any  separate  property,  and 
declare  that,  if  any  there  be,  it  is  charge- 
able to  the  amount  of  the  debt  sued  for — 
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Picard  v.  Hine  (1)  and  Pike  v.  Fitzgibbon 
(2). 

Brynmdr  Jones^  contra, — It  is  clear  that 
the  separate  estate  (if  any)  is  chargeable, 
and  the  error  in  the  order  is  only  formal, 
and  can  be  amended — CoUett  v,  Richard- 
son  (3). 

Field,  J. — We  think  the  order  should  be 
in  the  form  of  Pike  v.  Fitzgibbon  (2),  there 
being  no  dispute  about  the  claim ;  but  the 
costs  of  this  application  mast  be  the  defen- 
dants'. 

HuDDLESTON,  B.,  Concurred. 

Order  varied  accordvngh/. 


Solicitors— W.  F.  Fraser,  for  plaintiff ;  G.  8.  & 
H.  Brandon,  for  defendant. 


[IN  THK   COURT   OF  APPEAL.] 
1882.       1  THE     WHITECROSS     WIRE     AND 

March  24,  >     iron    company    (lim.)    v. 

27,  28.      J        SAVILL  AND  OTHEBa* 

Ship  a/nd  Shipping — General  Average — 
Damage  to  Goods  not  on  Fire  by  Water 
used  to  extinguish  Fire, 

The  act  of  pouring  water  into  a  ship  in 
order  to  extinguish  a  fire  in  the  hold,  and 
so  save  both  ship  a/nd  cargo  from  destruc- 
tion, is  a  general  average  act,  which  en- 
titles the  oumer  of  cargo  which  has  been 
danuMged  by  the  water  to  a  general  average 
contribution. 

Appeal  of  defendants  from  the  judgment 
of  Pollock,  B.,  at  the  trial  without  a  jury. 

The  action  was  brought  by  the  con- 
signee of  goods  to  recover  a  general 
average  contribution.  The  defendants, 
the  owners  of  an  iron  steamship  called  the 
Himalaya,  carried,  amongst  other  goods, 
some  ii*an  wire  for  the  plaintiffs  from 
London    to  Wellington,   New   Zealand. 

(1)  Law  Eep.  6  Ch.  App.  274. 

(2)  49  Law  J.  Rep.  Chanc.  493  ;  60  ibid.  394 ; 
Law  Rep.  14  Ch.  D.  837. 

(3)  liaw  Rep.  11  Ch.  D.  687. 

*  Coram  Lord  Coleridge,  C.J.;  Brett,  L.J.; 
and  Holker.  L.J. 


The  ship  sailed  on  the  7th  of  October,  1876, 
and  arrived  at  Wellington  on  the  25th  of 
January,  1877;  she  was  hauled  into  her 
berth  for  discharging  on  the  30th  of 
January,  and  had  discharged  the  whole  of 
her  cargo  with  the  exception  of  about 
100  tons,  when,  on  the  16th  of  February, 
a  fire  broke  out  on  board,  and  water  was 
pumped  into  the  hold  to  extinguish  it,  and 
some  of  the  wire  belonging  to  the  plaintiffs 
was  twisted  by  the  action  of  the  water. 
The  plaintiffs  claimed  to  recover  50Z.  as  a 
general  average  contribution,  and  Pollock, 
B.,  gave  judgment  for  that  amount, 
l^e  defendants  appealed. 

Sir  H,  Giffa/rd,  Q.C,  and  PoUard,  for 
the  defendants. — The  plaintiffe  cannot 
claim  for  a  general  average  contribution  in 
respect  of  the  goods  alleged  to  be  injured, 
for  there  has  been  no  sacrifice,  neither  was 
there  any  peril  of  destruction,  and,  more- 
over, the  voyage  had  ended.  The  cir- 
cumstances of  this  case  do  not  satisfy  the 
definition  given  in  Amould  on  Insurance 
(1).  There  was  no  sacrifice  of  part  for  the 
whole,  and  there  was  no  imminency  of  a 
total  loss  of  the  whole  adventure.  The 
ship  being  an  iron  ship  was  in  no  danger 
of  being  destroyed  as  a  ship;  she  might 
have  been  scuttled,  sunk  in  the  harbour 
and  then  raised ;  moreover,  the  ship  had 
been  in  harbour  since  the  25th  of  January, 
and  had  discharged  all  the  cargo  except 
about  100  tons,  and  as  the  fire  did  not 
occur  till  the  morning  of  the  16th  of 
February,  the  common  adventure  was  at  an 
end.  Stewart  v.  T?ie  West  India  and  Pacific 
Steamship  Compa/ny  (2)  and  Achard 
V.  Ring  (3)  can  both  be  distinguished 
on  the  facts ;  but  even  if  the  judgment 
in  the  Court  of  Queen's  Bench  in  the 
former  case  is  adverse  to  the  contention 
of  the  appellants,  still  that  case  was  decided 
in  the  Exchequer  Chamber  only  on  the 
particular  words  of  the  bill  of  lading,  and 
Achard  v.  Ring  (3)  was  at  Nisi  Prius; 
moreover,  what  took  place  in  those  cases 
occurred  during  the  voyage,  while  here 
the  voyage  was  at  an  end.  If  neces- 
sary this  Court  will  reconsider  that  part 

(1)  Vol.  ii,  ed.  6.  c.  4.  pp.  812-822. 

(2)  42  Law  J.  Rep.  Q.B.  84, 191 ;  Law  Rep.  8 
Q.B.  88,  362. 

(3)  31  Law  Times,  N.S.  647. 
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of  the  judgment  of  the  Court  of  Queen'8 
Bench  in  Stewart  v.  The  West  India  awlr 
Pacific  Steamahip  Company  (2),  which 
decides  that  this  is  the  subject  of  general 
average  contribution;  and  the  judgment  of 
Brett,  L.J.,  in  Shepherd  v.  Kottgen  (4), 
supports  the  contention  that  this  question 
has  never  yet  been  decided  adversely  to 
the  contention  of  the  appellants.  Schmidt 
v.  The  Royal  Mail  Steamship  Company  (6) 
does  not  affect  this  case,  for  the  question 
there  turned  on  the  construction  of  the 
biU  of  lading,  and  was  whether  the  ship- 
owner was  within  the  exception  inserted 
in  that  document.  The  American  Courts 
have  taken  a  different  view  of  the  law, 
and  although  there  is  no  authority  against 
the  appellants  in  English  law,  the  cases 
and  text  writere  in  America  do  extend 
the  liability  of  the  shipowner ;  but,  as  is 
clear  from  the  judgment  of  Cleasby,  B.,  in 
Harrison  v.  The  Bank  of  Australia  (6), 
the  American  law  does  not  agree  with  the 
English  law  on  the  subject  of  general 
average,  and  that  case  enforces  the  prin- 
ciple  that  the  danger  sought  to  be  averted 
must  be  one  which  touches  the  whole  ad- 
venture. 

Cohen,  Q.C.  (with  him  //o«a/»»).— The 
American  law  as  to  contribution  where 
goods  are  damaged  by  fire  is  stated  thus 
in  Parsons  on  Insurance  (7)  :  "  If  goods  of 
great  value  were  brought  on  deck,  and  left 
there  for  the  purpose  of  getting  out  for 
jettison  other  less  valuable  goods  which 
had  been  stowed  beneath  them,  and  the 
goods  first  taken  out  were  washed  over- 
boaiHl  or  damaged  by  the  sea,  this  would 
be,  we  think,  a  general  average  loss.  Or 
if  water  thrown  into  a  ship's  hold  to  ex- 
tinguish fire  damaged  goods  there,  this 
damage  would  also  be  a  general  aveitige 
loss.'*  In  a  note  to  this  last  passage  it  is 
said  that  only  that  part  of  the  cargo  should 
be  contributed  for  which  can  be  shewn  to 
have  been  damaged  exclusively  by  the 
water ;  and  that  the  rest  of  the  cargo  is  to 
be  assumed  to  have  been  damaged  by  the 
fire,  if  not  proved  to  have  been  damaged 

(4)  47  Law  J.  Rep.  C.P.  67 ;  Law  Rep.  2  C.P. 
D.  585. 

(r>)  45  Law  J.  Rop.  Q.B.  646. 

(•;;  41  Law  J.  Kei).  Exch.  36;  Law  Rep.  7 
£xch.  89. 

(7)  Vol.  ii.  pp.  233-334. 
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by  the  water,  and  is  not  to  be  allowed  for 
— Nelson  v.  Belmont  (8).  The  facts  in 
Nimick  v.  Holmes  (9),  which  is  cited  in 
Stewart  v.  Tfie  West  India  and  Pacific 
Steamship  Company  (2),  are  similar  to 
those  in  the  present  case,  and  Lowrie,  J., 
in  delivering  judgment,  said  that  though 
the  Khodian  law  de  jactu  provided  for 
contribution  only  in  the  case  of  goods  caflt 
overboard  in  times  of  peril,  yet  the  spirit 
of  the  regulation  is  in  its  reason,  which  is 
because  the  act  was  done  for  the  benefit 
of  all ;  and  it  was  this  reason,  rather  than 
the  limited  expression  of  it,  that  was  ap- 
plied in  the  Roman  jurisprudence.  In 
order  to  constitute  a  case  of  general  average 
there  must  be  a  common  danger,  immi- 
nent and  apparently  inevitable;  a  volun- 
tary jactus  of  some  portion  of  the  joint 
concern,  for  the  purpose  of  avoiding  this 
peril ;  and  lastly,  the  attempt  to  avoid  this 
imminent  common  peril  must  be  sucoessfuL 
If,  therefore,  any  act  is  done  deliberately 
and  judiciously  for  the  protection  and  pre- 
servation of  all  interests  from  a  common 
peril  and  a  common  destruction,  it  gives  a 
just  claim  to  compensation.  No  prin- 
ciples are  laid  down  in  Nimick  v.  Holmes 
(9)  which  have  not  been  enunciated  in  the 
English  cases,  and  the  piinciples  laid  down 
by  Thesiger,  L.J.,  in  Attwood  v.  Sellar  (10) 
lead  certainly  to  the  ^ame  conclusions  as 
those  laid  down  in  the  Amencan  cases. 
The  principle  which  underlies  the  doc- 
trine of  general  average  contribution  is, 
that  whatever  loss  necessarily  follows  from 
the  sacrifice,  although  it  does  not  follow 
eo  instanti,  is  general  average.  The  ques- 
tion here  is,  whether  pouring  water  down 
a  hold  under  these  circumstances  is  a 
general  average  act,  which  is  defined  as  an 
intentional  act  done  to  avert  a  danger 
which  is  common  to  both  ship  and  cargo. 
The  test  is  whether  the  act  was  a  prudent 
one  for  the  master  of  the  ship  to  do,  the 
great  principle  being  tliat  he  must  do  the 
best  for  all  parties.  It  has  been  laid  down 
in  some  passages  that  the  act  must  be  done 
to  avert  a  total  loss,  but  that  is  not  correct 
— Amould  on  Insurance  (11),  Baily  on 

(8)  5  Daer.  310. 

(9)  25  Tennsylv.  Rep.  366. 

(10)  49  Law  J.  Rep.  Q.B.  515 ;  Law  Rep.  6  Q.B. 
D.  286. 

(11)  Vol.  ii.  ed.  5.  pp.  816-S  8,  831,  834. 
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General  Average  (12)  and  Stevens  on 
Average  (13).  If  damage  is  done  to  a 
ship  tor  the  purpose  of  saving  the  whole 
adventure,  the  loss  is  one  for  which  the 
owners  of  both  ship  and  cargo  contiibuto. 
Attwood  V.  Sellar  (10)  only  decides  that 
general  average  is  the  natui*al  result  of  a 
general  average  act.  It  can  be  shewn  that 
pouring  water  down  the  hold  to  extinguish 
fire  is  on  general  principles  a  general  average 
act.  The  evidence  here  shews  beyond 
doubt  that  there  was  a  danger  common  to 
both  ship  and  cargo. 

[He  was  stopped  by  the  Court.] 
jPoUardy  in  reply. — Attwood  v.  Sellar 
(10)  shews  that  it  is  not  the  practice  of 
the  average  adjusters  to  treat  tins  as  a 
general  average  loss,  and  that  the  prac- 
tice professes  to  follow  the  law. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  our  judgment  must  be  for  the  respon- 
dents. The  question  is  one  which,  it  has 
been  said,  comes  before  the  Court  of  Ap- 
peal for  the  first  time ;  and,  in  a  certain 
sense,  that  may  be  true,  for  this  is  the  first 
time  that  the  principle  comes  to  be  ap 
plied  to  this  particular  state  of  circum- 
stances. 

It  seems  to  me  that  the  facts,  which  are 
not  in  dispute,  would  bring  the  case  with- 
in the  application  of  the  well-undei-stood 
piinciples  of  general  average—  that  where 
the  master,  acting  for  the  whole  adven- 
ture, deliberately  and  intentionally  sacri- 
fices a  part  of  the  adventure  of  the  ship 
and  cargo  for  the  purpose  of  preserving 
the  whole,  that  act  must  be  done  when  the 
peril  is  sufficient  to  endanger  the  whole 
adventure,  and  the  sacrifice  must  be  made 
for  the  pui*po6e  of  pi*eserving  the  adven- 
ture. In  this  case  the  ship  had  reached 
her  port  of  destination,  and  in  a  cei'tain 
sense,  no  doubt,  the  voyage  w^as  over,  for 
the  ship  was  in  port,  and  moored  close  to 
the  shore.  A  greiit  deal  of  her  cargo  had 
already  been  unloatied,  leaving,  however,  a 
consideiuble  ix)rtion  still  on  boai*d.  That 
being  the  state  of  things,  a  fire  took  place 
in  the  hold,  and  in  that  j)art  of  the  ship 
where  the  cargo  in  respect  of  which  the 
pi-esent  question  has  arisen  was  stowed. 

(12)  2Qd  ed.  pp.  81,  82. 

(13)  6th  ed.  p.  41. 


In  order  to  save  the  ship  and  the  rest  of 
the  c;irgo,  >vater  Wiis  poured  down  into  the 
hold,  but  part  of  the  cargo  was  burned. 
In  the  course  of  extinguishing   the  fire, 
which  might  have  d&stix)yed  the  rest  of 
the  cargo  and  the  ship,  the  ship  and  what 
was  left  in  her  were  saved.     Part  of  the 
cargo  was  damaged  by  the  water,  and  the 
question  now  aiises  whether  the  plaintifiEa 
are  entitled  to  general  average  contribu- 
tion in  respect  of  that  part  of  the  caigo. 
I  confess  that,  unless  there  are  any  authori- 
ties to  the  contrary  which  are  binding  on  the 
Court,  I  do  not  understand  why  this  was 
not  a  case  of  general  average,  or  on  what 
grounds  contribution  to  general  average 
of  that  portion  of  the  cargo  could  be  dis- 
puted.    Now  the  present  case,  if  I  have 
stated  the  facts  correctly,  clearly  comes 
within  every  definition  of  a  general  ave- 
rage loss   which  is  to  be  found  in   the 
text-books,  whether   English   or    Ameri- 
can.    It  has  been  truly  said  that  up  to 
1872  it  had  been  the  practice  of  English 
average  adjusters  to  exclude  goods  da- 
maged under  cii*cumstances  similar  to  the 
present,  and  that  English  writers — Baily 
and  Stevens — ^have  laid  it  down  in  their 
treatises  that  the  principles  of   general 
average  contiibution  do  not  apply  in  such 
a  case.     Baily  lays  it  down  that  ^*  damage 
done  to  cargo  by  pouring  water  upon  it  to 
extinguish  a  fire,  or   by  water  admitted 
into  a  vessel's  hold,  when  she  is  scntUed| 
to  extinguish  fire,  is  excluded  from  gene- 
ral average.     In  defence  of  this  piuctioe 
no  valid  reason  can  be  urged.     It  is  based 
on  an  erroneous  idea  that  a  general  ave- 
rage cannot  arise  when  the  degree  of  danger 
is  so  great  that  it  amounts  to  a  moral  cer- 
tainty of  total  loss,  and  on  a  fanciful  dis- 
tinction  between   the  degree  of   danger 
existing   in  cases  of  fire  and  the  degree 
existing  when  a  vessel   is  on  her  beam- 
ends,  or  on   the  point  of  foundering— a 
distinction  which  the  ingenuity  of  argu- 
ment may  draw,  but  which  will  not  bear 
the  test  of  common  sense"  (12).     There- 
fore, although  he  lays  it  down  that  such 
is  the  pmctice  of  the  average  adjusters, 
yet  he  expressly  gives  his  own  opinion 
that  on  grounds  of  i^eason  it  could  not  be 
justified.     It  seems  to  me  that,  although 
that  is  the  practice  of  English  average 
adjusters,  it  certainly  has  not  been  the 
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practice  for  a  yery   long  time  past    in 
America ;  and  it  is  in  terms  laid  down  by 
Parsons  and  Phillips  in  their  text-books, 
that  goods  sacrificed  under  cu-cumstances 
such  as  these  become  the  subject  of  gene- 
ral average.     Now,  that  being  the  state 
of  the  case,  and  the  principle  being  clear, 
and  with  nothing  to  oppose  it  but  the 
practice  of  the  Kngb'sh  average  adjusters, 
and  that  practice  having  been  protested 
against,  how  stands  authority  t     I  am  not 
aware  of  any  authority  in  the  English 
Courts  which  conflicts  with  the  decision 
we  are  about  to  pronounce.     On  the  con- 
trary, Stewart  v.  The  West  India  and  Pa- 
cific Steamship  Company  (2)  is,  so  far  as 
it  goes,  an  authority  directly  in  favour  of 
the  judgment  we  are  now  pronouncing. 
There  the  circumstances  under  which  the 
question  arose  were  precisely  Uke  the  pre- 
sent case.     The  question  was  decided,  it 
is  true,  in  £Eivour  of  the  defendants,  but 
on  the  words  of  the  bill  of  lading,  ^'  ave- 
rage, if  any,  to  be  adjusted  according  to 
British  custom  " ;  and  it  was  pointed  out 
by  Mr.  Justice  Quain  that  the  words  were 
to  be  taken  in  their  ordinary  sense ;  that 
British  custom  meant  Brilosh  practice ; 
and  that  the  parties,  whatever  the  law 
might  be,  were  bound  by  the  terms  of  their 
contract,  and  were  in  that  particular  case 
bound  according  to  English  practice.    Mr. 
Justice  Quain,  in  delivering  the  judgment 
of  the  Court,  takes  care  to  lay  down  that 
''  the   loss  was,  according  to  the  general 
law,   properly  the  subject  of  a  general 
average  contribution.    It  was  a  voluntary 
and    intentional    sacrifice    of    the    bark, 
made    under  the  pressure  of   imminent 
danger,  and  for  the  benefit  and  with  a 
view  to  secure  the  safety  of  the  whole  ad- 
venture then  at  risk.     No  case  has  been 
cited  in  which  the  exact   point  to  be  de- 
cided has  ansen  in  our  Ooui-ts;  but  we 
have  been  referred   to  an  Americiin  caKe 
in  which  the  question   was  oonsidei'cd." 
Nimick  v.  Holmes  (9)  was  then  cited  and 
approved  of;  and  hLs  LoiHlship  also  said 
that  if  the  case  before  the  Court  had  de- 
pended wholly   upon    the    common   law 
applicable  to  general  average  losses,  the 
plaintifis  would  have  been  entitled  to  re- 
cover.    That  case  went  to  appeal,  and  it 
is  true  that  Mr.  Justice  Brett,  who  deli- 
yei^  the  judgment  of  the  Court,  it  not 
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being  uecassary  for  the  decision  of  that 
case,  used  carefully   guarded  words,  and 
decided  the  case  u|K)u  the  perfectly  clear 
and   safe  point   that  the  contract  was  a 
contract  according  to  British  custom,  that 
the  custom  was  clear  and  must  prevail; 
but  he  did  not  intimate  that  he  dissented 
from  the  opinion  expressed  by  the  Court 
below.     These  were  the  decisions  in  1873. 
In  1876  this  very  matter  was  considered 
by  the  Court  of  Queen's  Bench  in  Schmidt 
V.  The  Royal  Mail  Steamship  Company 
(5).     It  was  said  that  the  question  there 
was  very  much  like  that  which  was  de- 
cided in  Stewart  v.  The  West  India  and 
Pacific  Steamship  Company  (2) — namely, 
whether  a  particular  part  of  the   goods 
should  contribute  to  a  general  average  loss, 
where  the  bill  of  lading  stipulated  that 
«  fire  on  board  "  should  be  excepted.     The 
question  was,  whether  the  bill  of  lading 
could  override  the  general  law  applicable 
to  the  subject,  and  whether,  in  spite  of 
the  bill  of  lading,  these  goods  were  not 
liable  to  contribute  to  a  general  average 
contribution.     Mr.  Justice  Blackburn  and 
Mr.  Justice   Lush  held  that   the  general 
law  applied,  and  that  the  goods  were  liable 
so  to  contiibute.     But  the  matter  does 
not  stand  there,  for  Mr.  Justice  Blackburn 
there  referred  to  the  case  of  AspinwaU  v. 
The  Merchant  Shipping  Company  (14)  as 
having  decided  this   very   point  rightly, 
and  he  concurred  in  that  decLsion.     Wo 
have  therefore  the  decisions  of  five  Judges 
in  the  Queen's  Bench,  all  of  which  wera 
pronounced  without  hesitation,  and  which 
laid  down,  in  three  cases  exceedingly  like 
the  present  one,  that  the  law  is  as  the 
I'espondents  hera  maintain.     That  is  the 
state  of  things,  so  far  as  the  English  au- 
thorities are  concerned,  on  the  first  point. 
There  is  nothing  but  the  practice  of  the 
average  adjustera  to   the  contrary;  and 
iiltliough  Attwood  V.  SeUar  (10)  has  been 
cited  by  Mr.  Pollard  for  the   expix»ssion 
that  the  practice  •of  the  average  adjusters 
professes  to  follow  the  law,  yet  it  is  re- 
markable that  in  the  very  sentence  of  the 
judgment  of    Lord    Justice  Thesiger  in 
which  that  expression  occurs,  it  is  said 
that  it  is  the  more  necessary  to  examine 
the  authorities  with  attention,  seeing  that 

(It)  Not  reported. 
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the  practice  of  average  udj  listers  profcRsos 
to  follow  them ;  so  that  the  Lord  Justice 
clearly  intimated  that  in  his  opinion  the 
practice  of  the  avera^  adjusters  might 
differ  from  the  authorities,  and  that  if  it 
did  so  differ,  then  the  authorities  would 
have  to  be  followed.  So  the  miitter  stands 
on  authority.  The  general  principle  is 
thus  laid  down  in  exactly  the  same  terms 
in  all  the  reports,  but  not  in  all  the  text- 
books. The  question,  when  it  arose  in 
the  English  Courts,  was  decided  in  favour 
of  the  respondents  —  namely,  that  the 
average  adjusters  have  been  in  the  habit 
of  acting  on  a  different  principle,  but  that 
their  practice  could  not  be  maintained. 
Upon  general  principles  it  seems  to  me 
that  there  is  nothing  to  make  us  hesitate 
to  say  that  this  case  is  within  the  genei-al 
law  which  has  been  so  long  established. 

Then  a  second  important  question  was 
raided,  which  was  this :  that  although 
that  might  be  true,  these  principles  are 
principles  of  mercantile  law,  and  as  in  this 
case  the  voyage  was  at  an  end,  so  also  these 
principles  no  longer  applied,  and  that 
whatever  might  have  been  the  rule  sup- 
posing the  fire  had  happened  in  mid-ocean, 
yet  a  different  principle  applied  because  the 
voyage  was  at  an  end  and  the  ship  was 
moored  to  the  wharf.  Mr.  Pollard  was 
probably  right  when  he  said  that  the 
voyage  had  come  to  an  end,  and,  although 
it  is  not  necessary  to  decide  the  question, 
I  take  it  for  granted  that  the  liability  of 
the  underwritei"8  under  a  voyage  policy,  if 
any  existed,  had  also  ceased.  But  it  is 
plain  that  the  meix^mtile  adventure  hail 
not  ceased,  because  the  liabilities  under 
the  bill  of  lading  had  not  been  exhfiusted, 
and  the  relations  of  the  parties  to  the 
adventure  still  remained  in  force.  That 
would  be  plain  from  a  consideration  of 
the  facts  of  the  case ;  but  if  any  authority 
is  wanted,  the  case  of  Advard  v.  King 
(3)  is  a  dii-ect  authority  for  that  pur- 
pose, because  the  circumstances  were  very 
similar  to  the  present  case.  Tliere  the 
voyage  was  at  an  end;  the  loss  hap- 
pened in  port;  and  because  it  happened 
during  the  currency  of  the  bill  of  lading  it 
was  expressly  held  by  the  Court  that  this 
liability  attached,  and  that  the  loss  was  a 
general  average  loss.  Therefore,  both 
upon  principle  and  u|X)n  authority,  this 


second  point  must  equally  be  decided  in 
favour  of  the  res[K)ndents. 

There  is  one  other  point,  in  determining 
which  1  think  it  right  to  say  that,  in  my 
judgment,  this  rule  must  be  applied  to  so 
much  only  of  the  cargo  as  was  damaged  by 
water.  I  agree  that  a  distinction  must  be 
made  between  cargo  which  has  been  de- 
stroyed by  fire  and  cargo  which  merely 
being  on  fire  is  damaged  by  putting  the  firo 
out,  and  that  it  is  only  to  cargo  not  on  fire, 
and  as  to  which  there  was  a  real  sacrifice, 
that  these  principles  must  be  applied. 
The  question  whether  or  not  the  whole  of 
this  cargo  is  subject  to  the  principle  can- 
not now  be  raised,  because  no  sudi  point 
was  taken  at  the  trial. 

Brett,  L.J. — In  this  case  the  action 
was  brought  by  the  consignees  of  certain 
goods  to  recover  a  general  average  contri- 
bution. The  action  was  tried  before  Mr. 
Baron  Pollock  without  a  jury,  and  from 
his  decision  there  is  an  appeal ;  and  there 
is,  under  these  circumstances,  an  appeal 
therefore  both  as  to  the  facts  and  as  to  the 
law.  The  first  thing,  in  order  to  make 
my  judgment  clear,  is  to  say  how  I  appre- 
hend that  the  facts  really  existed.  It 
seems  to  me  that  the  ship  was  being  used 
in  the  ordinary  way  as  a  means  of  carrying 
goods  from  port  to  port;  that  she  had 
arrived  at  her  port  of  discharge,  where 
she  had  been  for  some  days;  and  that 
when  her  cargo  was  to  a  considerable 
extent,  although  not  entirely,  unloaded,  a 
fiit3  occurred  in  the  hold  of  the  ship,  and 
that  the  fire  had  got  so  far  ahead  that  if 
nothing  had  been  done  there  would  have 
been  a  practical  destruction  of  the  ship  as 
a  ship  and  of  the  cargo.  A  part  of  the 
cargo  as  well  as  part  of  the  ship,  as  I  ap- 
prehend it,  was  on  fire.  The  sliip  never- 
theless was  in  such  a  position  that  if  she 
had  been  scuttled  at  once  it  is  most  pro- 
bable that  she  would  not  have  been  totally 
destroyed;  but  even  if  she  had  been 
scuttled  it  would  have  been  a  great  expense 
to  set  her  right,  and  the  cargo  also  would 
have  been  injured  in  the  same  way.  The 
captain,  under  these  circumstances,  poured 
water  into  the  hold  for  the  purpose  of 
putting  out  the  fii«,  and  the  necessary 
consequence  of  so  doing  was  to  damage 
the  t>hip  to  a  certain  extent  and  also  \h» 
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cargo,  which  is  the  subject-matter  of  this 
suit.  That  the  facts  existing  at  the  time 
did  cause  such  a  danger  as  to  make  it  a 
reasonable  thing  for  the  captain  to  do  what 
he  did ;  that  the  fire  was  subdued  by  what 
he  did ;  and  that  injury  was  done  by  the 
water  to  the  goods  which  at  that  time  had 
not  been  injured  by  the  fire,  is  not  disputed. 
I  do  not  think  that  the  general  law  as  to 
what  will  give  rise  to  a  general  average 
contribution  is  much  disputed.  The  ques- 
tion whether  the  general  average  loss  has 
been  caused  by  pouring  water  into  the 
ship  is  subject  to  the  ordinary  rules. 
There  must  be  danger,  and  there  must  he 
an  attempt  to  avert  that  danger,  and  that 
must  be  proved.  But  if  there  is  a  danger 
actually  existing,  and  if  the  captain  has 
the  intention,  which  must  be  inferred  or 
proved,  to  sacrifice  goods  which  are  not  in 
the  act  of  perishing — so  that  he  has  the 
intention  to  injure  goods  which  might  or 
might  not  perish — for  the  purpose  of 
saving  the  whole  adventure,  it  seems  to 
me  that  there  is  a  general  average  loss, 
and  that  there  ought  to  be  a  general 
average  contribution  if  the  whole  adven- 
ture was  in  sufficient  danger.  It  was 
argued  for  the  appellants  that  the  danger 
must  be  one  of  imminent  total  loss,  and 
that  unless  both  the  ship  and  cargo  were 
in  danger  of  imminent  total  loss  there 
cannot  be  a  sacrifioe,  and  therefore  no 
general  average  contribution.  I  know 
that  there  are  some  phrases  in  Amould  on 
Insurance  (1)  which  seem  to  justify  the  ar- 
gument that  there  must  be  an  immediate 
total  loss,  but  I  am  unable  to  find  any 
statement  in  the  authorities  to  that  effect, 
and  I  do  not  think  it  is  correct.  I  think 
it  is  clear  that  the  mere  bona  fides  of  the 
captain  is  not  sufficient,  and  a  person,  in 
order  that  he  may  claim  a  genei^  average 
contribution,  must  shew  that  the  danger 
existed  in  fact,  and  not  merely  in  the  mind 
of  the  captain.  The  rule  is  that  if  the 
circumstances  shew  that  a  danger  did  exist 
in  &ct  so  as  to  make  it  reasonable  to 
sacrifice  a  part  for  the  whole,  and  if  the 
sacrifice  is  made  with  that  intention,  then 
there  is  a  general  average  loss  and  a  general 
average  contribution.  That  rule  cannot 
be  done  away  with  by  shewing  that  there 
was  not  an  imminent  total  loss. 

It    was  said  that,  even  under  such   a 


definition  as  that,  the  circumstances  did 
not  exist  in  this  case ;  because,  it  was 
said,  the  ship  was  in  no  danger  of  any 
absolute  loss,  and  for  two  reasons — ^first, 
because  she  was  an  iron  ship  and  fire  could 
not  destroy  her;  and,  secondly,  because 
she  could  have  been  scuttled,  by  taking 
out  a  plate,  and  then  raised ;  so  that  there 
would  have  been  only  a  partial  damage 
done  to  her.  Such  an  argument  must  be 
considered  with  reference  to  the  facts.  It 
is  true  that  the  ship  could  not  have  been 
totally  destroyed  by  the  fire;  but  if  an 
u*on  ship  were  on  fire  and  nothing  had 
been  done  to  put  it  out,  it  seems  to  me 
that  the  fire  would  have  burnt  the  masts, 
sails  and  wood-work,  leaving  a  mere  shell 
of  iron.  The  result,  therefore,  would  be, 
if  not  to  wholly  annihilate  the  ship,  to 
make  her  in  such  a  state  that  it  would  be 
reasonable,  in  order  to  prevent  such  a 
result,  to  pour  water  into  the  hold  to  put 
out  the  fire. 

With  regard  to  the  choice  of  scuttling 
the  ship,  I  think  no  doubt  that  she  might 
have  been  saved  by  that;  but  the  same 
question  would  have  been  raised  as  in  the 
present  case,  whether  she  had  been  scuttled 
for  her  own  sake  or  to  prevent  the  cargo 
being  damaged;  and  I  cannot  see  why 
that  would  not  have  entitled  her  to  general 
average  if  done  for  the  purpose  of  saving 
the  cargo.  I  do  not  think  that  because 
there  were  alternative  means  of  saving  the 
ship  the  captain  can  be  said  not  to  have 
acted  reasonably  because  he  adopted  an 
alternative  which  was  equally  good.  It 
has  been  argued  that  the  water  was  not 
poured  into  the  ship  with  the  intention  of 
sacrificing  the  cargo,  because  it  was  the 
duty  of  the  captain  to  put  out  the  fire;  but 
that  ittises  a  considerable  fallacy  as  to  the 
duty  of  the  captain.  When  extraordinary 
circumstances  arise,  the  captain  is  by  those 
circumstances  made  the  agent  of  all  parties 
to  do  what  is  best  for  all  concerned ;  and 
he  becomes  the  agent  for  the  owner  of  the 
cargo  as  well  as  for  the  ship-owner.  If 
the  captain  for  slight  cause  were  to  inun- 
date tiie  ship,  when  there  was  no  danger, 
the  cargo  owner  would  not  claim  for  a 
general  average  contribution,  but  would 
sue  the  ship-owner  for  damages. 

The  question  here  is  whether  the  captain 
can  be  said  to  have  sacrificed  the  goods  by 
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pouring  water  upon  them  in  order  to  put 
out  the  fire.  Where  some  of  the  goods  in 
a  ship  are  on  fire,  so  that  there  is  danger 
to  the  whole  adventure,  it  seems  to  me 
that  the  captain  necessarily  damages  the 
whole  cargo  by  pouring  water  into  the 
ship;  he  not  only  puts  out  the  fire  as 
regards  the  goods  which  are  on  fire,  but 
he  intentionally  inimdates  goods  which  are 
not  and  which  might  not  be  on  fire,  in 
order  to  do  what  is  best  for  all  concerned, 
and  to  save  both  the  goods  and  the  ship. 
In  the  same  way  it  would  be  the  duty  of 
the  captain  for  all  concerned  to  jettison 
part  of  the  cargo  to  save  the  whole ;  and 
if  he  did  so  without  such  justification,  the 
loss  would  not  be  a  general  average  loss, 
but  the  owners  of  the  cargo  would  have  a 
light  of  action  against  the  ship-owner. 

The  present  case  is  well  within  the  rule, 
because  the  captain,  who  is  the  agent  of 
the  owner  of  the  cargo,  sacrificed  part  of 
the  goods  for  the  purpose  of  saving  both 
ship  and  cargo.  If  pwii  of  the  goods  is  on 
fire,  and  the  captain  pours  water  upon 
them  with  the  intention  not  to  sacrifice 
but  to  save  the  goods,  and  if  the  goods  are 
not  on  fire,  then  the  opportunity  of  saxxri- 
ficing  the  goods  does  not  exist.  All  the 
circumstances  which  exist  here  make  this 
a  general  average  loss,  and  entitle  the 
plaintiflfe  to  a  general  average  contribu- 
tion. 

It  was  also  asserted  that  the  voyage 
was  at  an  end,  and  that  therefore  the 
doctrine  of  the  maritime  law  did  not 
apply ;  but  the  maritime  adventure  was 
not  at  an  end,  although  it  is  true  that  the 
voyage  was.  Now  the  maritime  adven- 
ture is  the  carriage  of  goods  by  means  of  a 
ship ;  and  the  law  applies  so  long  as  the 
adventme  lasts.  The  adventure  does  not 
end  until  the  goods  are  delivered  out  of 
the  ship,  and  as  in  this  case  the  maritime 
adventure  was  still  in  existence,  the  law 

applies. 

The  only  other  point,  and  one  which 
was  disposed  of  in  course  of  the  argument, 
was,  that  the  wire  was  so  much  injured 
by  means  of  the  fire  as  to  become  un- 
merohantable,  but  that  point  cannot  now 
be  taken,  because  it  was  not  raised  at  the 
trial,  when  evidence  to  the  contrary  might 

have  been  given.  .,,  ^,     ,    .  . 

Agreeing,  as  I  do,  with  the  decisions  in 


Stewart  v.  The  West  India  and  Pacific 
Sfeajiiship  Company  (2),  Aspiyiioall  v.  The 
Merchant  Shipping  Company  (14),  and, 
so  far  as  it  applies,  with  the  decision  in 
Schmidt  V.  The  Royal  Mail  Steamship 
Company  (5),  it  seems  to  me  that  we 
ought  to  declare  there  is  a  right  to  a  general 
average  contribution.  With  regard  to 
the  observations  made  in  the  Court  below 
in  Stewart  v.  The  West  India  a/nd  Pacific 
Steamship  Company  (2),  I  think  that  they 
were  only  limited  by  reason  of  caution, 
because  the  Judges  knew  that  this  practice 
of  the  average  adjusters  did  exist,  and  there- 
fore this  point  was  not  decided,  as  it  was 
not  necessary  for  tbe  dedaion  in  that  case. 
With  regard  to  the  custom  itself,  it  is 
my  clear  opinion  that  the  views  of  the 
average  adjusters  cannot  and  do  not  make 
the  law  of  England. 

HoLKER,  L.  J. — ^I  am  of  the  same  opi- 
nion. 

Appeal  dismissed. 


Solicitors— Hollams,  Son  &  Coward,  for  plain- 
tiffs ;  Ingledew  &  luce,  for  defendants. 


1882. 


r  POOL  AND  FORDEK  HIGHWAY 
M   h  7  11  1    BOARD  V,    GUNNING  AND 


OTHERS. 


Highway — Highways  and  Locomotives 
Amendment  Act,  1878,  ss»  23  and  36 — 
Limitation  of  Summary  Proceedings — Cer- 
tificate of  Surveyor. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  49.] 
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[IN  THE   OOUBT  OF  APPEAL.] 

THE  PRISON  COMMISSIONEBS  V. 
THE  CLERK  OF  THE  PEACE  FOR 
MIDDLESEX.* 


Prison  Act,  1877  (40  dc  41  Vict.  c.  21), 

98.  48  and  60— Prison  Act,  1865  (28  d:  29 

Vict.  c.  1 26),  88. 23  and  44 — Land  purchased 

for    Prison  Purposes  vesting  in  Prison 

Commissioners, 

A  deed  of  conveyance  stated  by  way  of 
recital  that  certain  land  was  purchased 
and  held  upon  trust  by  the  defendant  for 
the  Justices  of  Middlesex,  "for  the  purposes 
of  the  Prison  Act,  1865,  and  upon  or  for 
no  other  trust,  intent  or  purpose  whatso- 
ever.** In  an  action  by  the  Prison  Com- 
missioners claiming  the  title-deeds  and  the 
rents  and  profits  from  a  certain  date, — 
Held,  that  the  Justices  were  bound  by  the 
recital  in  the  deed  as  to  the  purposes  for 
which  the  land  in  question  was  purchased; 
and  that  as  the  only  purposes  for  which 
land  could  be  purchased  under  the  Prison 
Act,  1865,  ss.  23  and  44,  were  prison  pur- 
poses, the  land  passed  to  and  vested  in  the 
Prison  Commissioners  under  the  provi- 
sions of  sections  48  and  60  of  the  Prison 
Act,  1877,  without  payment. 

Appeal  from  a  judgment  of  Lord  Cole- 
ridge, C.J.,  on  further  consideration. 

In  1867  the  defendant,  acting  for  the 
Justices  of  Middlesex,  who  were  then  the 
prison  authority,  purchased  by  deed  cer- 
tain land  and  premises  adjoining  the  Cold- 
bath  Fields  Pn£on,  known  as  Nos.  1  to  10, 
Oldham  Place,  and  Nos.  1  to  15,  Oldham 
Gardens,  Coldbath  Fields.  The  deed  of 
conveyance  recited  that  the  vendors,  *'  act- 
ing under  the  powers  of  the  Prison  Act, 
1865,  and  of  the  Acts  incorporated  there- 
with, lately  contracted  and  agreed  with  the 
said  Richard  Nicholson,  who  was  duly 
authorised  in  that  behalf  by  the  Justices  of 
the  said  county  of  Middlesex,  in  Quarter 
Sessions  assembled,  acting  under  the  powers 
vested  in  them  by  the  said  Prison  Act, 
1865,  and  the  Acts  incorporated  there- 
with, for  the  absolute  sale  to  him  "  of  the 
land  in  question.  Then  there  was  a  re- 
cital that  the  purchase-money  had  been 
paid,  and  that  the  land  was  conveyed  to 

*  QfTom    Jessel,    M.B.;    Brett,    L.J.;    and 
Cotton,  L  J. 

V0L.61.-Q.B. 


the  clerk  of  the  peace,  **  to  have  and  to 
hold  the  said  pieces  or  parcels  of  ground, 
messuages  or  tenements,  buildings  and  all 
and  singular  other  the  premises  hereby 
granted  and  conveyed,  or  intended  so  to  b^ 
with  their  and  every  of  their  rights,  mem- 
bers and  appurtenances  (subject  as  to  part 
of  the  hereditaments  secondly  hereinbefore 
described  to  the  subsisting  tenancies,  and  to 
the  said  several  leases  thereof  specified  in 
the  said  first  schedule  hereunder  written, 
but  free  from  all  other  incumbrances),  unto 
the  said  Eichard  Nicholson,  his  successors 
and  assigns,  to  the  use  of  the  said  Richard 
Nicholson,  his  successors  and  assigns,  for 
ever,  upon  trust  for  the  Justices  of  tiie  said 
county  of  Middlesex,  for  the  purposes  of 
the  Prison  Act,  1865,  and  upon  or  for  no 
other  trust,  intent  or  purpose  whatsoever." 
'  The  action  was  brought  to  recover  the 
title-deeds,  and  also  the  rents  and  profits 
of  the  land  in  question  from  the  1st  of 
April,  1878. 

The  jury  were  discharged  at  the  trial, 
and  Lord  Coleridge,  C.J.,  on  further  con- 
sideration, gave  judgment  for  the  plaintiff, 
holding  that  the  land  had  been  purchased 
by  the  Justices  for  the  purpose  of  enlarging 
the  prison. 

The  defendant  appealed. 

Webster,  Q.C.,  and  P.  S.  Wright,  for  the 
defendant. — The  question  is,  whether  the 
land  in  question  passed  to  the  Prison  Com- 
missioners under  the  provisions  of  the 
Prison  Act,  1877  (1),  without  payment  of 

(1)  40  &  41  Vict.  c.  21.  s.  6 :  «  Subject  as  in 
this  Act  mentioned,  the  prisons  to  which  this 
Act  applies  ....  shall,  on  and  after  the  com- 
mencement of  this  Act,  he  transferred  to,  vested 
in  and  exercised  by  one  of  Her  Majesty*s  prin- 
cipal Secretaries  of  State." 

Section  48 :  "  The  legal  estate  in  every  prison 
to  which  this  Act  applies,  and  in  the  site  and 
land  belonging  thereto,  .  .  .  shall,  on  and  after 
the  commencement  of  this  Act,  be  deemed  to  be 
vested  in  the  Prison  Commissioners,  and  not  in 
the  Secretary  of  State,  but  shall  from  time  to 
time  be  disposed  of  by  such  commissioners  in 
such  mode  as  the  Secretary  of  State,  with  the 
consent  of  the  Treasury,  may  direct." 

Section  60:  "'Prison,*  in  addition  to  the 
meaning  attached  to  it  by  the  Prison  Act,  1866, 
includes  any  land  or  building  bought,  or  con- 
tracted to  be  bought,  before  the  commence- 
ment of  this  Act,  by  a  prison  authority  for  the 
purpose  of  enlarging  or  altering  any  prison, 
or  adding  to  the  appurtenances  of  any  prison, 
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compensation  to  the  Justices  of  Middlesex. 
The  land  here  was  not  purchased  for  the 
purpose  of  enlarging  the  prison,  in  which 
case  it  is  admitted  that  it  would  have 
passed  to  and  vested  in  the  commissioners, 
but  it  was  purchased  for  the  purpose  of 
rendering  the  prison  more  commodious  and 
safe,  in  order  that  the  Justices  might  have 
control  over  the  tenants  who  resided  in 
the  houses  outside  the  prison  walls.  The 
Justices  had  power  only  to  purchase  in  re- 
lation to  the  prison,  and  land  purchased 
by  them  for  other  purposes  would  not  pass 
either  to  the  Secretary  of  State  or  to  the 
Prison  Commissioners. 

\Th6  AUomey-General  (Sir  H,  JameSy 
Q.U.y — It  is  contended  on  the  part  of  the 
plaintiiffis  that  this  land  passed  to  them  if 
bought  for  any  purpose  in  relation  to  the 
prison  or  its  management.  The  land  comes 
within  the  definition  of  prison  given  in 
section  60  of  the  Prison  Act,  1877  (1),  and 
was  bought  for  the  purpose  of  either  en- 
larging, altering  or  adding  to  the  appur- 
tenances of  the  prison.] 

The  minutes  passed  by  the  Justices  in 
quarter  sessions  shew  that  they  had  re- 
peatedly determined  not  to  further  enlarge 
the  prison,  but  had  really  bought  the  land 
for  the  purpose  of  rendering  it  more  com- 
modious and  safe  (2). 

Next,  as  to  the  statutory  powers  of  the 
Justices.  Under  section  4  of  the  Prison 
Act,  1865  (3),  any  grounds  which  are  to 
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be  induded  in  the  definition  there  given  of 
a  prison,  must  be  grounds  which  are  used 
for  the  prison  and  are  contiguous  thereto, 
and  which  are  also  occupied  by  the  prison 
officers.  By  section  5,  the  Justices  of  the 
county  in  garter  seiiona  aesenxbled  a« 
to  be  the  prison  authorities,  Then  sec- 
tions 8,  17  and  18  contain  provisions 
relating  to  the  proper  maintenance  and 
government  of  prisons.  Section  23  (3) 
empowers  any  prison  authority  to  alter, 
enlarge  or  rebuild  any  of  its  prisons,  or,  if 
necessary,  to  build  other  prisons  undo: 
certain  conditions  imposed  by  sections  24 
and  25. 

By  section  44,  sub-section  3  (3),  the 
Justices  could  compulsorily  purchase  lands 
contiguous  to  the  prison  which  are  re- 
quired for  the  purposes  of  enlarging  it  or 
rendering  it  more  commodious  and  safe. 
The  proviso  contained  in  section  44  is  a 
proviso  on  section  23  (3);  and  a  main 
proyi8i0n  may  BometimeB  be  construed  by 
a  proviso.  Section  44  gives  the  Justices 
power  to  purchase  land  for  purposes  other 
than  those  of  enlarging  the  prison.  There 
are  no  provisions  in  the  Acts  of  1865  and 
1877  which  prevent  the  Justices  from  pur- 
chasing land  by  agreement  The  Act  of 
1865  contemplates  two  things — compulsoiy 
purchase  and  purchase  by  agreement.  It 
is  not  illegal  for  the  Justices  to  buy  by 
agreement  what  they  could  compulsorily 
buy.     Section  5  of  the  Act  of  1877  (1) 


subject  to  this  proviso,  that  if  the  Secretary 
of  State  is  of  opinion  that  any  portion  of  the 
lands  so  bought,  or  contracted  to  be  bought, 
whether  inclnded  or  not  within  the  walls  of 
the  prison,  was  not  at  the  time  of  the  passing 
of  this  Act  necessary  for  the  then  subsisting 
purposes  of  such  prison,  he  shall  either  direct 
that  such  portion  shall  be  reconveyed  to  the 
prison  authority,  or  retain  such  portion  or  any 
part  of  such  portion,  on  payment  out  of  moneys 
provided  by  Parliament  of  such  sum  as  may 
be  agreed  upon,  or  in  the  event  of  difference, 
may  be  determined  by  arbitration  in  manner 
provided  by  this  Act,  on  the  transfer  of  any  such 
prison  to  him,  and  the  vesting  thereof  in  him 
as  by  the  Act  provided." 

(2)  The  Court  subsequently  intimated  that 
the  minutes  could  not  be  referred  to,  as  the  deed 
of  conveyance  contained  a  recital  of  the  pur- 
poses for  which  the  land  was  purchased,  which 
was  binding  on  the  Justices. 

(8)  28  &  29  Vict.  c.  126.  s.  4  :  "  *  Prison '  shall 
mean  gaol,  house  of  correction,  bridewell  or 
penitentiary ;  it  shall  include  the  airing  grounds 


or  other  grounds  or  buildings  occupied  by  prison 
officers  for  the  use  of  the  prison  and  contiguous 
thereto." 

Section  23  :  *'  Subject  to  the  conditions  here- 
inafter mentioned,  any  prison  authority  may 
alter,  enlarge  or  rebuild  any  of  its  prisons,  or 
may,  if  necessary,  build  other  prisons  in  lieu  of 
or  in  addition  to  any  subsisting  prisons.  .  .  ." 

Section  44  :  '*  Any  prison  authority  may  pur- 
chase and  hold  such  lands  or  easements  relating 
to  lands  as  they  may  require  for  the  purposes 
of  this  Act ;  and  to  facilitate  such  purposes  the 
'Lands  Clauses  Consolidation  Act,  1845,*  and 
the  Act  amending  the  same  passed  23  &  24 
Vict.  c.  106,  shall  be  incorporated  with  this 
Act,  with  the  exceptions  and  subject  to  the 
conditions  hereinafter  contained — that  is  to  say, 

"  Thirdly,  the  prison  authority  shall  not,  except 
in  respect  of  lands  contiguous  to  a  prinon,  and 
required  for  the  purpose  of  enlarging  a  prison 
or  rendering  it  more  commodious  or  safe,  put 
in  force  the  provisions  of  the  said  incorporated 
Acts  with  respect  to  the  purchase  of  land  other- 
wise than  by  agreement." 
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transfers  Uie  prisons  to  one  of  the  principal 
Secretaries  of  State,  and  by  section  48  (1) 
the  legal  estate  in  every  prison  to  which  the 
Act  applies,  and  in  the  site  and  land  be- 
longing thereto,  is  vested  in  the  Prison 
Commissioners.  It  was  never  intended 
that  land  should  pass  to  the  Prison  Com- 
missioners, without  compensation  being 
paid  for  it^  when  it  was  not  land  bought, 
or  contracted  to  be  bought,  before  the  com- 
mencement of  the  Act  of  1877,  for  the 
purposes  of  enlarging,  altering  or  adding 
to  the  appurtenances  of  any  prison  within 
the  meaning  of  section  60  (1). 

The  land  in  question  was  purchased 
with  the  view  that  if  necessary  it  might 
at  some  future  time  be  thrown  into  the 
prison. 

The  words  ''land  belonging  thereto" 
in  section  48  (1)  mean  land  which  has 
been  definitely  acquired  and  appropriated, 
such  as  labour  land — and  there  section  60 
(1)  applies.  The  Prison  Act,  1865,  does 
not  create  powers  of  the  Justices  as  regards 
fHisons,  and  section  23  (3)  was  not  passed 
with  the  intention  of  enumerating  and 
exhausting  all  the  powers  which  the 
Justices  have.  The  duty  of  a  county  to 
provide  prisons  is  a  common  law  obliga- 
tion, and  that  duty  is  not  merely  to  bmld 
or  enlarge  a  prisoA  in  the  strict  sense  in 
which  the  words  are  used  in  section  23  (3), 
but  to  do  what  is  reasonably  necessary  for 
a  prison.  The  rule  is  that  a  common  law 
authority  which  is  possessed  by  any  body 
is  negatived  by  a  statutory  auUiority  con- 
ferred on  the  same  body  to  the  same  effect^ 
but  with  restrictions.  The  power  of  pur- 
chase given  by  section  44  (3)  of  the  Act  of 
1865  is  co-extensive  with  aU  the  duties  of 
the  prison  authorities,  and  is  not  confined 
to  the  purposes  ^enumerated  in  the  Act. 
That  section  gives  a  general  power  to  pur- 
chase any  land  in  connection  with  the 
prison,  but  sections  48  and  60  (1)  of  the 
Act  of  1877  only  apply  to  cases  where  the 
land  has  been  actually  appropriated. 

The  AUomey-OenercU  (Sir  H.  James ^ 
Q.C.),  The  SoUcUor-General  (Sir  F.  Her- 
aehell,  Q-C.)  and  A,  L.  Smithy  for  the 
plaintifTB,  were  not  called  on. 

Jessel,  M.E. — The  question  is  one 
really  of  construction  of  tlie  Acts  of  Par- 
liament.    There  is  a  oonveyancCy  which, 
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in  my  opinion,  is  conclusive  of  the  rights 
of  the  parties,  and  renders  it  improper  for 
us  to  consider  what  resolutions  were  passed 
by  ^e  Justices  before  the  execution  of  the 
conveyance.  The  Justices  being  parties  to 
that  conveyance  are  bound  by  it,  and  it  is 
the  only  document  at  which  we  can  look 
in  order  to  see  what  the  title  of  the  clerk 
of  the  peace,  the  nominal  defendant,  is  to 
the  land  in  question.  The  deed  in  express 
terms  recites  that  the  land  was  bought  for 
the  purposes  of  the  Prison  Act,  1865. 
The  land  here  could  not  have  been  bought 
for  rebuilding.  If  it  were  bought  for  the 
purposes  of  the  Act  as  additional  land,  it 
could  only  be  bought  for  the  pui'pose  of 
enlarging  or  altering.  One  of  the  three 
sets  of  words  must  catch  it  if  it  is  bought 
for  any  one  of  the  purposes  named  in  sec- 
tion 23— altering,  enlaiging  or  rebuilding 
— ^and  consequently  those  words  would 
pass  the  land  to  the  Secretary  of  State, 
subject,  however,  to  the  land  being  given 
bade 'if  the  Secretary  of  State  does  not 
want  it ;  but  that  is  a  matter  upon  which 
he  must  exercise  his  own  discretion. 

But  even  supposing  that  what  I  have 
said  is  erroneous,  and  that  the  Justices 
might  under  the  Act  of  1865  buy  the  land 
if  it  made  the  prison  more  commodious  or 
safe,  without  being  required  for  the  pur^ 
pose  of  altering,  enlarging  or  rebuilding 
any  prison,  it  appears  to  me  that  the  words 
of  section  48  of  the  Act  of  1877  apply, 
and  would  comprise  this  land.  The  word 
"  prison  "  in  that  section  means  the  prison 
itself,  which,  under  the  definition  clause 
of  the  Act  of  1865,  includes  airing  or  other 
grounds  occupied  by  the  officers,  and  also 
everything  which  is  appropriated  and  used 
as  part  of  the  prison. 

Now  the  only  purpose  for  which  the 
Justices  could  purchaJBe  land  under  the 
provisions  of  Uie  Prison  Act,  1865,  is 
pointed  out  in  section  23  of  that  Act — 
namely,  to  alter,  enlarge  or  rebuild  any  of 
its  prisons,  or,  if  necessary,  to  build  other 
prisons  in  lieu  of  and  in  addition  to  any  sub- 
sisting prisons;  but  that  is  subject  to  the 
sanction  of  the  Secretary  of  State  in  cer- 
tain cases.  It  does  not,  however,  matter, 
whether  the  construction  which  I  put  upon 
section  23  be  right  or  wrong,  because  there 
is  another  way  of  arriving  at  the  same 
conclusion.    Then  power  is  given  by  sec- 
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tion  44  to  any  prison  authorities  to  pur- 
chase and  hold  such  lands,  or  easements  re- 
lating to  lands,  as  they  may  require  for  the 
purposes  of  the  Act ;  and  then  certain  pro- 
visions of  the  Lands  Clauses  Act  are  incor- 
porated, and  an  exception,  which  has  heen 
much  argued  upon,  but  which  I  think  imma- 
terial, is  also  added  as  to  compulsory  pur- 
chase. Now  that  section,  as  I  read  it,  does 
not  affect  the  power  of  purchasing  land  by 
agreement.  That  power  is  simply  for  the 
purposes  of  the  Act.  But  it  was  said  that 
the  words  "  or  render  it  more  commodious 
or  safe,''  which  are  contained  in  the  excep- 
tion, imply  a  power  to  buy  land  for  that 
purpose,  although  it  may  nofc  be  required 
— that  is,  although  it  may  not  be  necessary 
to  alter,  enlarge  or  rebuild  the  prison,  or 
even  build  a  new  prison  under  section  23. 
But  I  do  not  think  there  is  any  such  im- 
plied power  given  by  these  restrictive 
words.  First  of  aU,  power  is  given  to  buy 
compulsorily ;  but  the  restriction  is  only  a 
restriction  in  favour  of  the  landowner. 
Land  may  be  bought  for  any  other  pur- 
poses of  the  Act  by  agreement,  but  where 
it  is  bought  compulsorily,  it  must  be 
bought  for  one  of  two  purposes — either  to 
enlarge  the  prison,  or  to  render  it  more 
commodious  and  safe.  That  does  not 
mean  that  land  can  be  bought  for  any  pur- 
pose of  the  Act ;  it  cannot  be  bought  in 
order  to  build  a  new  prison,  nor  to  alter  or 
rebuild  a  prison,  unless  it  be  shewn  that 
such  alteration  is  for  the  purpose  of  ren- 
dering it  more  commodious  and  safe ;  but 
it  can  be  bought  for  the  purpose  of  en- 
larging a  prison.  A  prison  might  be 
altered  by  being  made  smaller;  and  of 
course  in  buildmg  or  rebuilding,  a  build- 
ing may  be  altered  very  much,  but  it  can- 
not always  be  pronounced  to  be  ''more 
commodious  and  safe."  The  result,  there- 
fore, is  that,  in  my  opinion,  these  words 
have  no  bearing  upon  the  question  whether 
any  other  purpose  of  the  Act  can  be  im- 
plied than  one  of  those  provided  in  section 
23.  In  my  opinion  land  cannot  be  pur. 
chased  for  any  other  purpose.  Mr,  Wright 
has  said  that  there  is  another  purpose  of 
the  Act — ^namely,  that  there  is  a  common 
law  right  in  these  bodies  to  erect  and 
maintain  prisons,  and  that  section  8  of  the 
Act  of  1865  imposes  an  obligation  upon 
these  bodies  to  provide  sufficient  prison 
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accommodation,  and  that  therefore  a 
common  law  authority  is  for  the  purposes 
of  the  Act  exercised  by  them.  But  I 
think  that  is  not  so.  The  rule  is  that 
where  there  is  a  common  law  authority 
possessed  by  any  body,  and  statutoiy 
authority  is  oonfened  upon  the  same  body, 
but  with  restrictions,  sudi  statutory  autho- 
rity negatives  the  common  law  authority. 
If  there  was  a  power  to  build  a  prison  by 
common  law  authority,  but  the  Act  made 
the  exercise  of  the  power  subject  to  the 
approbation  of  the  Secretary  of  State  in 
writing,  there  the  Act  would  negative  the 
common  law  authority.  Under  section  8 
the  authority  to  maintain  adequate  prison 
accommodation  is  not  a  common  law 
authority,  but  a  new  power.  No  prison 
can  be  built  except  in  such  a  manner  as  to 
comply  with  the  requisitions  of  the  Act  in 
respect  of  prisons ;  sothattherewouldbean 
end  to  the  common  law  authority  to  build 
prisons  in  any  other  way.  In  my  opinion, 
therefore,  land  can  only  be  acquired  for 
one  of  the  four  purposes  mentioned  in 
section  23.  If  that  be  so,  it  appears  to  me 
that  section  60  of  the  Act  of  1877  would 
alone,  and  without  anything  more,  vest 
this  land  in  the  Secretary  of  State.  The 
words  of  section  48,  "  and  in  the  site  and 
lands  belonging  thereto,"  apply  to  this 
land  because  it  belongs  to  the  prison.  It 
is  vested  in  the  clerk  of  the  peace  for 
prison  purposes,  and  if  it  was  bought  for 
the  purpose  of  making  the  prison  more 
commodious  and  safe,  which  is  the  chief 
object  to  be  looked  at  as  regards  the  prison, 
it  is  certainly  land  belonging  to  the 
prison — ^that  is  to  say,  it  is  land  vested  in 
the  prison  authority  for  prison  purposes, 
and  therefore  passes  to  the  Prison  Com- 
missioners. In  either  view  the  decision 
of  the  Court  below  was  correct,  and  this 
appeal  must  therefore  be  dismissed. 

Bbbtt,  L.  J. — It  is  admitted  that,  if  the 
finding  of  the  Lord  Chief  Justice  that 
this  land  was  purehased  by  the  derk  of 
the  peace  and  the  Justices  for  the  purpose 
of  enlarging  the  prison  be  right  in  point 
of  £BMst,  the  defendant  is  not  entitled  to 
succeed.  I  am  not  prepared  to  say  that 
that  finding  was  not  right  in  point  of  &ct, 
but  it  seems  to  me  immaterial  for  the 
purposes  of  this  case  whether  it  was  or 
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not.  Thifl  land  was  bought  by  the  derk  of 
the  peace,  acting  by  the  authority  of  the 
JustioeB,  who,  at  the  time  of  purchase, 
were  the  prison  authority ;  and  the  deed  of 
conveyance  under  which  they  took  it  de- 
clared that  it  was  required  for  prison 
purposes,  and  that  it  was  bought  and  held 
in  trust  for  such  purposes.  Although 
there  may  be  no  estoppel  in  law  as  between 
the  Justices  and  the  present  plaintifls  in 
the  absence  of  any  contract  between  them, 
yet  it  seems  impossible  that  the  Justices, 
having  expended  the  money  of  the  county 
in  the  purchase  of  this  land  for  an  express 
purpose,  can  afterwards  be  heard  to  say 
that  the  land  was  not  purchased  for  the 
purposes  declared  in  the  deed.  It  was 
admitted  in  argument  that  the  land  was 
bought  for  prison  purposes;  but  it  was 
said  that  although  it  was  bought  for  prison 
purposes,  there  were  some  prison  purposes 
for  which  the  Justices  might  buy  and  hold 
the  land,  and  that,  under  those  circum- 
stances, it  would  not  pass  under  the  Act 
of  1877  to  the  Prison  Commissioners. 

It  was  argued  that  there  are  some  pur- 
poses for  which  the  Justices  could  properly 
buy  land  and  hold  it  under  the  Act  of 
1865,  but  that  the  land  would  not  pass  to 
the  Prison  Commissioners  under  the  Act 
of  1877.  That  argument  seems  to  me  to 
be  wholly  untenable.  The  decision  in  this 
case  depends  solely  upon  the  construction 
of  the  Act  of  1877,  and  not  of  the  Act  of 
1865.  The  words  of  the  Act  of  1877 
seem  to  me  to  be  large  enough  for  the 
purpose  of  transferring  to  the  Commis- 
sioners named  in  the  Act  of  1877  any 
land  bought  for  any  prison  purpose  what- 
ever under  the  Act  of  1865.  It  is  not 
true  to  say  that  there  are  some  lands 
which  the  Justices  could  properly  buy 
under  the  Act  of  1865,  and  which  they 
could  keep  from  the  Prison  Commisdoners. 
The  words  of  sections  5,  48  and  60  of  the 
Act  of  1877  seem  to  me  to  have  been 
purposely  made  larger  than  those  of  the 
Act  of  1865  in  order  to  meet  any  ail- 
ment such  as  that  which  has  been  urged  on 
behalf  of  the  defendant. 

Cotton,  L.  J, — ^The  only  question  to  be 
considered  is  whether  this  land  has  been 
transferred  to,  and  is  now  vested  in,  the 
Prison  Commiasioners.     Section  60  of  the 
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Act  of  1877,  upon  which  there  has  been 
much  argument,  does  not  vest  anything  in 
the  commissioners,  it  merely  gives  a  new 
definition  of  the  word  *' prison,"  and  en- 
laiges  the  definition  contained  in  the  Act 
of  1865.  Section  48  of  the  Act  of  1877 
vests  in  the  Prison  Commissioners  the 
prison,  site  and  land  belonging  thereto. 
If  the  construction  put  upon  section  60 
and  upon  the  finding  of  the  Lord  Chief 
Justice  be  right,  then  land  under  the  term 
"prison"  will  vest  in  the  Prison  Com- 
missioners; but  it  is  not  necessary  to 
decide  that  question.  By  section  48  the 
site  of  any  prison  and  the  land  belonging 
thereto,  besides  the  l^gal  estate  in  every 
prison  to  which  the  Act  appUes,  is  vested 
in  the  Commissioners;  and,  in  my  opinion, 
it  must  be  held  that  this  is  land  which  be- 
longs to  the  prison.  If  land  used  as  an 
airing  ground  and  for  other  purposes  would 
come  within  the  definition  of  "prison," 
why  should  not  the  site  and  land  belong- 
ing thereto  equally  come  within  sudi 
definition  f  The  land  referred  to  in  sec- 
tion 48  must  mean  land  not  coming  within 
the  definition  of  prison,  but  belonging  to 
it  for  the  purposes  of  the  prison.  This 
land  was  bought  and  conveyed  to  the 
Justices  for  the  purposes  of  the  Act  of 
1865,  in  which  Act  tiiere  are  no  purposes 
but  Uiose  connected  with  the  prison.  The 
land,  therefore,  which  has  been  bought 
and  conveyed  to  a  trustee  for  the  Justices 
for  the  purposes  of  the  Act  of  1865  must, 
in  my  opinion,  if  it  is  not  land  which  comes 
within  the  description  of  prison,  be  land 
belonging  to  the  prison  within  the  meaning 
of  the  Act  of  1877,  which  passes  to  and 
vests  in  the  Prison  CommissionerB. 

Appeal  dismissed. 


Solicitors— Hare  &  Fell,  for  plaintifib ;  Nichol< 
son  k,  Herbert,  for  defendant. 
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JENKINS  V.  JONES.* 


Vendor  mid  Purchaser — Pretenced  Rights 
or  Titles — Right  of  ErUry,  Sale  of — Conr 
veyance  wJiether  void  tmder  32  Hen.  8.  c.  9. 
,.  2— Effect  ofSd:9  Vict,  c,  106.  s.  6. 

By  32  Hen.  8.  c.  9.  *.  2,  no  one  may  buy 
or  sell  *^  any  pretenced  rights  or  titles,  or 
take,  promise,  grant,  or  covenarU  to  have 
any  right  or  title  of  a/ay  person^^  to  am/y 
lamds  or  hereditaments,  unless  the  grantor 
or  those  by  whom  he  claims  have  been  in 
possession  of  the  same  or  of  the  reversion, 
or  taken  the  rents  or  profits  thereof,  "  by 
the  space  of  one  whole  year  next  before  " 
tlie  gra/nt  made. 

By  Bdh9  Vict.  c.  106.  s.  6,  contingent  and 
other  like  interests  in  any  hereditaments 
and  rights  of  entry,  whether  immediate  or 
future,  vested  or  contingent,  may  be  dis- 
posed of  by  deed : — 

Held,  that  both  clauses  of  the  section  in 
the  statute  of  Hen.  8  applied  to  dealings 
with  pretenced  rights  and  titles — that  is,  to 
fictitious  titles  or  to  titles  which  could  not 
be  conveyed  at  common  law — thai  is,  to  all 
dealings  with  rights  of  entry ;  but  that 
8  d&  9  Vict,  c.  106  enabled  rights  of  entry 
to  be  alienated :  so  that  now  a  right  or  title 
good  in  fact  is  not  a  pretenced  title  within 
the  statute  of  Hen.  8. 

The  plaintiff,  the  heir-at-law  of  the  ulti- 
mate remainderman  under  a  will,  brought 
an  action  of  ejectment  against  A,  the  per- 
son in  possession  of  part  of  die  estate 
settled  by  that  will,  A  denied  the  title  of 
the  plaintiff,  and  alleged  that  that  part  of 
the  estate,  if  not  vested  in  hvmsdf,  was 
vested  in  J  as  devisee.  The  jdaintiff 
thereupon  bought  from  J  thcU  portion  of 
the  estate  ;  the  deed  of  conveyance  contained 
the  usual  covenants  by  J  for  title  and 
quiet  enjoyment.  Neither  J,  nor  amy  one 
through  whom  he  claimed,  had  been  in 
possession  for  a  year  next  before  this  con- 
veyance. The  plaintiff  then  recovered  the 
property  from  A  ;  but  as  J  had  some  time 
previously  been  adjudicated  a  bankrupt,  the 
trustees  of  his  bankruptcy,  in  whom  his  pro- 
perty had  vested,  brought  am,  action  against 
the  plaintiff,  and  recovered  from  him  the 

*  Coram   Jessel,    M.B. ;    Brett,    L.J. ;    and 
Cotton,  L.J. 


portion  of  the  estate  conveyed  to  Atm  by  J. 
The  plaintiff  now  sued  J  for  damages  for 
breach  of  covenant  for  title : — Held,  that 
the  plaintiff  was  entitled  to  recover;  that 
the  title  which  J  purported  to  convey  to  the 
plaintiff  was  not  a  fictitious  or  pretenced 
title,  and  therefore,  cdthough  it  was  a 
right  of  entry  which  could  not  have  been 
conveyed  prior  to  S  dh  d  Vict,  c,  106,  yet 
that  it  vHU  a  conveyance  authorised  by  that 
statute. 

Appeal  fi!om  the  judgment  of  Pollock^ 
B.,  on  further  consideration. 

Action  to  recover  damages  for  breach  of 
covenants  for  title  and  quiet  enjoyment. 

David  Evans  was  in  1778  possessed  of 
an  estate  called  Hendre,  in  the  county  of 
Cardigan,  which  he  devised  in  strict  settle- 
ment; it  afterwards  became  divided  into 
four  shares.  In  1877  the  plaintiff^  being 
entitled  to  one  of  these  shares,  brought  an 
action  to  recover  another  of  these  shares, 
which  he  claimed  in  right  of  his  wife  aa 
heir-at-law  of  one  David  lioyd,  who  was 
believed  to  have  died  intestate  in  1851 ; 
but  the  defendant  to  that  action  alleged 
that  the  share  in  question  was  vested 
in  the  present  defendant,  and  it  was  then 
discovered  that  David  Lloyd  had  made  a 
will,  and  had  devised  that  share  in  ques- 
tion to  the  present  defendant.  That  action 
was  also  b:t)ught  to  determine  whether 
certain  other  lands  were  or  were  not  part 
of  the  Hendre  estate,  and  the  present 
plaintiff  invited  the  present  defendant  to 
join  as  plaintiff  in  that  action ;  the  present 
defendant  declined  to  do  so,  but  agreed 
to  sell  his  share  to  the  plaintiff  for  the 
sum  of  10^.  This  was  effected  by  a  deed 
of  conveyance  on  the  4th  of  July,  1877, 
whereby  the  defendant  entered  into  the 
usual  covenants  for  title  and  quiet  enjoy- 
ment. The  plaintiff  proceeded  with,  and 
recovered  judgment  in,  that  addon. 

In  1867  the  defendant  had  been  adjudi- 
cated bankrupt,and  his  property,  including 
this  share  of  tiie  Hoidre  estate,  had  be- 
come vested  in  his  trustees  in  bankruptcy, 
who  accordingly  brought  an  action  against 
the  present  plaintiff,  and  recovered  from 
him  the  share  which  be  had  purchased 
from  the  defendant.  The  plaintiff  there- 
upon sued  the  defendant  for  breach  of 
covenant,  and  claimed  1,000J.  damages. 
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The  defendant  paid  the  sum  of  1(K.  into 
<]lourt,  and  amongst  other  defences,  which 
are  not  relevant  to  this  appeal,  he  alleged 
as  follows  : 

"  The  defendant  further  says  that  neither 
he,  nor  any  person  through  whom  he 
claimed  the  said  lands,  or  any  of  them  in 
the  statement  of  claim  mentioned,  had 
been  in  possession  of  any  of  the  said  lands, 
or  of  the  reversion  or  remainder  thereof,  or 
of  any  of  the  profits  of  the  said  lands,  for 
the  space  of  one  whole  year  next  before 
the  execution  of  the  said  deed  in  the  state- 
ment of  claim  mentioned"  (that  is,  the 
deed  of  conveyance  of  July,  1877),  "and 
that  at  the  time  of  the  execution  of  the 
said  deed  the  plaintiff  well  knew  all  the 
matters  in  this  paragraph  mentioned." 
The  value  of  the  property  in  dispute  was 
agreed  to  be  500/.,  and  it  was  admitted 
that  there  had  not  been  any  possession  by 
the  defendant,  or  any  one  through  whom 
he  claimed,  for  the  space  of  one  whole 
year  next  before  the  conveyance  of  the 
4thof  July,  1877. 

Pollock,  B.,  gave  judgment  for  the  de- 
fendant. 

The  plaintiff  appealed. 

Mclidyrty  Q.C.^  and  Bo9<vnqaetf  for  the 
plaintiff. — ^The  conveyance  of  1877  was  a 
valid  conveyance ;  the  transaction  was  not 
within  the  mischief  of  32  Hen.  8.  c.  9.  s.  2 
(1).  And  even  if  it  were,  then  8^9  Yict 
c.  106.  s.  6  (2)  has  repealed  the  statute  of 

(1)  32  Hen.  8.  c.  9. 8. 2:  "No  person  or  penons, 
of  what  estate,  degree  or  condition  soever  he  or 
they  be,  shall  from  henceforth  bargain,  buy  or 
sell,  or  by  any  ways  or  means  obtain,  get  or 
have  any  pretenced  rights  or  titles,  or  take,  pro* 
mise,  grant  or  covenant  to  have  any  right  or 
title  of  any  person  or  persons  in  or  to  any 
manors,  lands,  tenements  or  hereditaments  (ex- 
cept sach  person  or  persons  which  shall  so  bar- 
gain, sell,  give,  grant,  covenant  or  promise  the 
same,  their  ancestors,  or  they  by  whom  ho  or 
they  claim  the  same,  have  been  in  possession  of 
the  same  or  of  the  reversion  or  remainder  there* 
of,  or  taken  the  rents  or  profits  thereof,  by  the 
space  of  one  whole  year  next  before  the  said 
iMirgain,  covenant,  grant  or  promise  made),  upon 
pain  to  forfeit  the  whole  value  of  the  lands,"  etc. 

(2)  8  &  9  Vict.  c.  106.  s.  6,  enacts,  "  that  after 
the  first  day  of  October,  one  thousand  eight 
hundred  and  forty-five,  a  contingent,  an  exe- 
cutory and  a  future  interest^  and  a  possibility 
coupled  with  an  interest,  in  any  tenements  or 
hereditaments  of  any  tenure,  whether  the  ob- 
ject of  the  gift  or  limitation  of  snch  interest  or 
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Hen.  8.  This  is  not  a  case  of  a  pretenced 
right  or  title,  and  the  statute  of  Hen.  8 
was  not  intended  to  prevent  a  person  in 
lawful  possession  with  a  good  title  from 
selling  his  right  or  title,  and  if  the  view 
expresiaed  hy  Mountague,  C.  J.,  in  Partridge 
V.  Strcmge  (3)  he  right,  then  this  bargain 
is  not  within  the  Act  of  Hen.  8. 

[Brett,  L.  J. — ^But  there  was  no  possea- 
sion  here.] 

Then  the  case  is  provided  for  by  8  dE  9 
Vict  c.  106.  s.  6  (2),  which,  although  it 
does  not  expressly  repeal  the  earlier  statute, 
must  jet  be  held  to  repeal  it  by  implica- 
tion, for  it  enables  a  right  of  entry,  whether 
immediate  or  future,  vested  or  contingent, 
to  be  disposed  of  by  deed.  Doe  d.  WiUiama 
V.  Evcma  (4)  was  decided  before  8  &  9  Vict 
a  106  was  passed,  so  that  it  does  not  affect 
the  question  of  the  construction  of  that 
statute.  In  WiUiams  an  Seisin,  p.  125,  it 
is  stated  that  rights  of  entry  are  alienable. 
Hunt  V.  Bishop  (6)  supports  this  view,  for 
it  only  decides  that  a  right  of  entry  for  a 
condition  broken  is  not  affected  by  8  dE  9 
Vict.  c.  106;  and  Hunt  v.  Eemnant  (6) 
was  merely  a  decision  that  a  particular 
deed  did  not  grant  a  right  of  en^. 

They  referrod  also  to  Sugden  on  Vendors 
and  Purchasers  (I4th  ed.),  p.  473  and  496, 
and  Dart  on  Vendors  and  Purchasers  (5th 
ed.),p.  243,  and  on  the  question  of  damages, 
to  Hopkins  v.  Orazehrook  (7). 

Matthews,  Q.C.,  and  K.  Dighy,  for  the 
defendant. — ^The  statute  of  Hen.  8  does  not 
apply  to  all  cases,  for  every  lease  for  years 
made  where  the  lessor  has  not  been  in  pos- 
session nor  received  the  profits  for  a  year, 
is  not  within  the  danger  of  the  statute,  as 
laid  down  by  Hales,  J,,  in  Partridge  v. 
Strange  (8) ;  the  word  "  pretenced  "  is  ex- 
plained in  Coke  on  Littleton  (9),  but  that 

possibility  be  or  be  not  ascertained,  also  a  right 
of  entry,  whether  immediate  or  future,  and 
whether  vested  or  contingent,  into  or  upon  any 
tenementj  or  hereditaments  in  England  of  any 
tenure,  may  be  disposed  of  by  deed ;  but  that 
no  such  disposition  shall,  by  force  only  of  this 
Act,  defeat  or  enlarge  an  estate  tail.  .  .  ." 

(5)  Plowden,  77,  at  p.  88. 

(4)  1  Com.  B.  Bep.  717 ;  14  Law  J.  Rep.  C.P. 
237. 

(6)  8  Kxch.  Bep.  676 ;  22  Law  J.  Rep.  Exch.  337. 

(6)  9  Ibid.  636  ;  23  Law  J.  Rep.  Kxch.  136. 

(7)  6  B.  &  C.  31. 

(8)  Plowden,  at  p.  87a. 

(9)  Co.  Litt.  869. 
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[IN  THE  COUBT  OF  APPEAL.]  poHwn  o/  the  Mate  eonvtjfif  '«~ 

1882.         1        „„„.„=„  jo™  •  The  pUiraif  nou>  twd  J/S^  i^ 

May  2,  17.    /       'BHB"'8  v.  jones.  breMh  of  eovenani /or  g,  f  ^    g 

By  32  Sen.  8.  c.  9.  •-  2,  no  one  wwj  6uy  contwyed  »■  /i/    ?•  ^  *^        ^ 

or  mH  " any  pretenced  rights  or  title;  or  that  it  w?/^        fi'^SlS'        a 

take,  promise,  grant,  or  amenant  to  ham  itatutf,  ^  ■:'£§'-^^      Zi         E 
anyright  or  titU  of  any  perion,"  to  any  /.-g  ^'i'^.S'^  ^  £ 


otha-  like  inieresti  in  any  '■— '  '  ^^ 

and  rights  qfentrt/,  whether 
future,  vested  or  contingent, 
posed  <f  by  deed : — 

Held,  that  both  datuet  ,,  -:  \  s 
the  statuU  of  Hen.  8  a  ■:;■'/ J  i  ' 
icith  prelenoed  rights  '  ff^  I 
fditious  titles  or  to  i-  6  (2), 
he  conveyed  at  cor,  ■'  ict  of 
dealings  with  '  .  .ioiBimiiie  whetlier  it 
8  <t  9  Via.  e.  _„«.  BO  by  implicatioii  it  ia  neceesair  to 
to  he  alxena'  uutendant  consider  the  true  meaning  and  effict  of  tlie 
good  in/'  .^  one-fourth  Bh&re  ©wlier  Act.  The  2nd  section  of  the  Act 
thettat'  _^  janda  in  the  county  of  of  Heniy  8  (1)  ia  that  on  ■whichtbedefen- 
^'^  Here  has  been  a  clear  breach  dantrelies.  ThiasectionisaBfollowB  :  [his 
""*'    ^^pOTWt.  ^^^  ^^^  defence  relied  Lordship  read  it.] 

""    /'Kr*^^  defendant  was  that  the  deed  It  will  be  obeeiTed  that  the  first  pro- 

uT^tba  covenant  therein  contained  was  vision  against  buying  or  selling  speaks  of 

*^  under  the  Act  of  32  Hen.  8.  c.  9  (I),  pretenoed  rights  or  titlee,  while  the  second 

'^tjge  trial  of  the  action  the  jury  were,  provimon  against  taking  any  promise  or 

/i«gi«enient,  discharged,  and  the  case  left  covenant   omits  the    word    "  preteQced." 

l/Soron  Pollock  for  his  decision.    He  gave  But  in  our  opinion  both  branches  of  the 

judgment,  on  the  defence  above  referred  to,  section  refer   to  deaHngs  with  the  sane 

in  favour  of  the  defendant.     The  principa],  class  of  rights  or  titles.     There  can  be  no 

if  not  the  only  point  argued  before  us  was  reason  why  it  should  be  penal  to  take  a 

that  the  statute  of  8  &  9  Vict,  c  106.  s.  6  covenant    for  sale  of    rights    and    titles 

(2),  bad  impliedly  repealed  the  statute  of  generally;    but  in    case    of   actual    sale. 

Hen.  6.  penal  to  sell   only  when  the  right  and 

The  fstcts  of  the  case  may  be  rety  shortly  ^'■'b  is  pretenced.      In  oar  opinion  tbe 

stated.     The  estate,  one-fourth  of  which  second  bmnch  of  the  enactment  should  be 

the  defendant  purported  to  ccmvey  to  the  ^^^  as  if  it  was  "  any  such  title,"  and  that 

,^n■,  ,.n-n  r.      <»n    .»  r        ,   «      „^  ^^^  should  be  hcId  to  applyto  dealings 

^(10)  15  Q.B.  Rep.  460 :  19  Uw  J.  Bep.  Q.B.  ^th  pr««nced  rights  and  & ;  and^ 

(il)  36  law  J,  Bep.  C.P.  HI;  lAwBep  1  wethink.agreea  with  the  opinion  expreaned 

C.P.  411.  by  the  Chief  Justice  in  Partridge  v.  Strange 

IB)  3Q.B.Bep.l08illLawJ.Bep.Q.B.176.  (3).     The  queetitn  therefore  is— What  is 


r 
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pretenoed  right    or    title  within    the 

ning  of  the  statute)    This  term,  in 

pinion,  applies  either  to  a  title  for 

in  fact,  there  is  no  foundation — a 

title— or  to  a  title  which,  though 

>us,  was  not,  as  the  law  stood  at 

this  enactment,  capable  of  being 

%  ^his  is,  we  think,  the  true  result 

%  'd  by  Coke  in  dealing  with 

^        ^  i  by  Chief  Justice  Tindal 

^  %^%  %^  **»"*  ▼•  £yan8  (4).     The 


i 


"S~ 


\ 


^       A.   ^  *^ 


^ 

«*». 


%ys:    "For    the    better 

hich  statute  you  must 

T  right  may  be  pre- 

era  of  ways:  first, 

pretence  or  suppo- 

verity;  secondly, 

'  titie  in  verity, 

he  act  of  the 

'thin  the  said 


% 


^ihe  second 
•»ry  clear, 
^nk,  ex- 
second 
>724, 
law 
the 
.^uer  it,  but 
u,  penalty.     The  au- 
.^xA  trom  Plowden  seems  quite 
^'Miive.      He  says:  I  take  the  statute 
that  if  he  who  is  out  of  possession  bargains 
or  sells  or  makes  any  covenant  or  promise 
to  part  with  the  land  after  he  shall  have 
obtained  the  possession  of  it,  this  shall  be 
within  the  danger  of  the  statute,  whether 
he  who  so  bargains,  sells  or  promises,  have 
a  good  and  true  right  or  title  or  not ;  and 
in  this  point  the  statute  has  not  altered 
the  law ;  for  the  common  law  before  this 
statute  was,  that  he  who  was  out  of  pos- 
session might  not  bargain,  grant  or  let  his 
right  or  title,  and  if  he  had  done  it  it 
should  have  been  void.     Then  this  statute 
was  made  in  affirmance  of  the  common  law, 
and  not  in  alteration  of  it;  and  all  that 
the  statute  has  done  is,  it  has  added  a 
greater  penalty  to  that  which  was  contrary 
to  the  common  law  before — namely,  that  a 
man  shall  forfeit  the  value  of  the  tlung  bar- 
gained or  promised,  <&c.,  and  to  avoid  such 
bargains  or  promises  where  a  man  is  out 
of  possession  is  the  only  point  which  the 
statute  here  remedies."    All  dealings  with 
Vol.  51.— Q.B. 


rights  of  entry  except  by  release  to  the 
person  in  possession  were  therefore,  pre- 
viously to  the  statute  of  8  &  9  Vict.,  deal- 
ings with  pretenced  rights  and  titles  within 
the  meaning  of  the  Act  of  Henry  8.  But 
the  Act  of  the  Queen  has  enabled  rights  of 
entry  to  be  conveyed,  and  since  that  Act 
a  right  or  title  good  in  fact,  that  is,  not 
fictitious,  is  not  a  pretenced  title  within 
the  statute  simply  because  it  is  a  right  of 
entiy.  In  the  present  case  there  is  no 
ground  for  saying  that  the  title  which  the 
defendant  purported  to  convey  was  fic- 
titious; it  was  a  title  existing  in  fact. 
It  was,  however,  a  right  of  entry,  of  which 
a  sale  would,  before  the  Act  of  8  <k  9  Yict., 
have  been  a  dealing  with  a  pretenced  title 
— one  that  at  common  law  could  not  be 
conveyed.  This  has  been  altered  by  the 
last-mentioned  statute;  and  although  in 
our  opinion  it  is  incorrect  to  say  that  the 
8  <fe  9  Vict.  c.  106  has  repealed  the  2nd  sec- 
tion of  the  Act  of  Henry  8,  it  has  this 
effect — that  the  deed  of  July,  1877,  cannot 
be  considered  as  a  dealing  with  a  pretenced 
right  or  title  within  the  meaning  of  that 
Act.  We  are  of  opinion,  therefore,  that 
the  deed  of  July,  1877,  is  not  rendered 
void  by  the  Act  of  Henry  8,  and  that  the 
plaintiff  is  entitled  to  judgment. 

A  question  was  raised  as  to  the  amount 
of  damages  which  the  plaintiff  is  entitled 
to  recover.  The  defendant  had  been  bank- 
rupt before  the  time  when  the  one-fourth 
of  the  estate  became  vested  in  him,  and 
before  the  date  of  the  deed  of  1877,  and 
the  trustee  in  bankruptcy  was  thereforo 
entitled  to,  and  has  claimed,  the  one-fourth 
of  the  estate  which  the  defendant  conveyed 
to  the  plaintiff.  That  which  the  plaintiff 
lost  by  the  breach  of  covenant  was  the 
one-fourth  of  the  estate.  It  has  been 
agreed  that  the  valuo  of  this  is  500^,  and 
this,  in  our  opinion,  the  plaintiff  is  en- 
titled to  recover. 

Appeal  aUoioed, 


Solicitors— J.  B.  liarrett,  agent  for  G.  Jones, 
Aberystwith,  for  plaintiff;  Jones,  Blaxland 
k  Son,  agenta  for  Hughes  &  Sons,  Abeiystwitb, 
for  defendant. 
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word  does  not  apply  to  the  whole  section,  so 
that  whether  the  right  or  title  be  pretenoed 
or  not  does  not  matter,  and  the  sale  of  a  right 
or  title  is  in  any  case  void.  Tindal,  C.J., 
held  in  Doe  d.  Williams  v.  Evans  (4)  that 
such  a  bargain  was  void  at  common  law, 
and  that  a  right  of  entry  in  dispute  was 
aimed  at  by  the  statute  of  Hen.  8.  The 
statute  8  <&  9  Vict.  c.  106  applies  to  non- 
contested  rights,  and  enables  those  to  be 
conveyed  by  deed,  so  that  it  does  not  affect 
th^  earlier  statute.  In  Cooke  v.  Field  (10), 
which  was  decided  in  1850,  the  statute  of 
Hen.  8  was  treated  as  being  in  force.  In 
the  present  case  litigation  was  pending, 
and  there  was  a  sale  of  a  lawsuit  by  a 
person  not  in  possession,  whereas  to  escape 
the  provisions  of  the  statute  the  person 
must  be  in  possession.  In  any  case  the 
damages  should  only  be  10^.,  the  price 
given  by  the  plaintiff — Lock  v.  Furze  (11) 
and  Stanley  v.  Hayes  (12). 
Mclntyre,  Q.C,  in  reply. 

Cur.  adv.  vuU. 

Cotton,  L.J.  (on  May  17),  read  the 
judgment  of  the  Court : — 

^Diis  is  an  action  to  recover  damages  for 
breach  of  covenants  for  title  and  quiet 
enjoyment  contained  in  a  deed  of  the  4th 
of  July,  1877,  whereby  the  defendant 
granted  to  the  plaintiff  one-fourth  share 
of  a  farm  and  lands  in  the  county  of 
Cardigan.  There  has  been  a  dear  breach 
of  the  covenant,  and  the  defence  relied 
upon  by  the  defendant  was  that  the  deed 
and  the  covenant  therein  contained  was 
void  under  the  Act  of  32  Hen.  8.  c.  9  (I). 
At  the  trial  of  the  action  the  jury  were, 
by  agreement,  discharged,  and  the  case  left 
to  Baron  Pollock  for  his  decision.  He  gave 
judgment,  on  the  defence  above  referred  to, 
in  favour  of  the  defendant.  The  principal, 
if  not  the  only  point  argued  before  us  was 
that  the  statute  of  8  <fe  9  Vict.  c.  106.  s.  6 
(2),  had  impliedly  repealed  the  statute  of 
Hen.  8. 

The  facts  of  the  case  may  be  very  shortly 
stated.  The  estate,  one-fourth  of  which 
the  defendant  purported  to  convey  to  the 

(10)  16  Q.B.  Bep.  460 ;  19  Law  J.  Bep.  Q.B. 
441. 

(11)  35  Law  J.  Bep.  C.P.  141 ;  Law  Bep.  1 
C.P.  441. 

12)  3  Q.B.  Bep.  105;  11  Law  J.  Bep.  Q.B.  176. 


plaintiff,  had  many  years  ago  been  settled. 
The  plaintiff  was  the  heir-at-law,  and  the 
defendant  the  devisee  of  the  person  en- 
titled under  the  ultimate  limitations  of 
the  settlement.  When  the  previous  limi- 
tations of  the  settlement  determined,  the 
estate  was  in  possession  of  a  person  against 
whom  the  plaintiff  in  the  action,  as  heir- 
at-law  of  the  ultimate  remainder-man 
under  the  settlement,  brought  an  action 
to  recover  possession  of  the  estate.  The 
defendant  in  this  action  of  ejectment  denied 
the  title  of  the  man  as  whose  heir  the 
plaintiff  claimed,  and  suggested  that  if  he 
had  any  title,  the  one-fourth  share  waa 
vested  not  in  the  plaintiff  as  heir-at-law 
but  in  the  defendant  as  devisee.  There- 
upon the  plaintiff  bought  and  took  a  con- 
veyance from  the  defendant  of  his  interest 
as  devisee.  He  then  recovered  the  estate ; 
but  previously  to  the  year  1877  the  defen- 
dant had  been  bankrupt,  and  the  trustees 
under  his  bankruptcy  daimed  horn  the 
plaintiff  and  recovered  the  one-fourth  of 
the  estate  which  the  deed  of  1877  purported 
to  convey. 

The  statute  of  8  &  9  Vict.  c.  106  (2), 
does  not  in  terms  repeal  the  Act  of 
Heniy  8,  and  to  determine  whether  it 
does  so  by  implication  it  is  necessaiy  to 
consider  the  true  meaning  and  efl^  of  the 
earlier  Act.  The  2nd  section  of  the  Act 
of  Henry  8  (1)  is  that  on  which  the  defen- 
dant relies.  This  section  is  as  follows  :  [his 
Lordship  read  it.] 

It  wUl  be  observed  that  the  first  pro- 
vision against  buying  or  selling  speaks  of 
pretenoed  rights  or  titles,  while  the  second 
provision  against  taking  any  promise  or 
covenant  omits  the  word  "pretenoed.'* 
But  in  our  opinion  both  branches  of  the 
section  refer  to  dealings  with  the  same 
class  of  rights  or  titles.  There  can  be  no 
reason  why  it  should  be  penal  to  take  a 
covenant  for  sale  of  rights  and  titles 
generally;  but  in  case  of  actual  sale, 
penal  to  sell  only  when  the  right  and 
title  is  pretenoed.  In  our  opinion  the 
second  branch  of  the  enactment  should  be 
read  as  if  it  was  "  any  such  title,"  and  that 
both  should  be  held  to  apply  to  dealings 
with  pretenoed  rights  and  titles ;  and  this, 
we  think,  agrees  with  the  opinion  expressed 
by  the  Chief  Justice  in  Partridge  v.  Strange 
(3).    The  question  therefore  is — ^What  is 
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a  pretenoed  right  or  title  within  the 
meaning  of  the  statute  1  This  term,  in 
our  opinion,  applies  either  to  a  title  for 
which,  in  fact,  there  is  no  foundation — a 
fictitious  title-— or  to  a  title  which,  though 
not  fictitious,  was  not,  as  the  law  stood  at 
the  date  of  this  enactment,  capable  of  being 
conveyed.  This  is,  we  think,  the  true  result 
of  what  is  said  by  Coke  in  dealing  with 
the  statute,  and  by  Chief  Justice  Tindal 
in  Doe  d.  WiUiams  v.  Evans  (4).  The 
former  (369a)  says:  "For  the  better 
nnderstauding  of  which  statute  you  must 
observe  that  title  or  right  may  be  pre- 
tenced  in  two  manners  of  ways:  first, 
when  it  is  merely  in  pretence  or  suppo- 
sition, and  nothing  in  verity;  secondly, 
when  it  is  a  good  right  or  title  in  verity, 
and  made  pretenced  by  the  act  of  the 
party;  and  both  those  are  within  the  said 
statute." 

What  is  said  by  Coke  as  to  the  second 
kind  of  pretenced  title  is  not  very  dear. 
But  Chief  Justice  Tindal,  we  thmk,  ex- 
plains what  is  at  least  one  of  the  second 
class  of  pretenced  titles  when,  at  page  724, 
he  says  :  "  The  course  of  the  common  law 
was  well  known  at  the  time,  and  the 
statute  was  not  intended  to  alter  it,  but 
merely  to  superadd  a  penalty.  The  au- 
thority cited  from  Plowden  seems  quite 
decisive.  He  says:  I  take  the  statute 
that  if  he  who  is  out  of  possession  bargains 
or  sells  or  makes  any  covenant  or  promise 
to  part  with  the  land  after  he  shall  have 
obtained  the  possession  of  it,  this  shall  be 
within  the  danger  of  the  statute,  whether 
he  who  so  bargains,  sells  or  promises,  have 
a  good  and  true  right  or  title  or  not ;  aud 
in  this  point  the  statute  has  not  altered 
the  law ;  for  the  common  law  before  this 
statute  was,  that  he  who  was  out  of  pos- 
session might  not  bargain,  grant  or  let  his 
right  or  title,  and  if  he  had  done  it  it 
should  have  been  void.  Then  this  statute 
was  made  in  affirmance  of  the  common  law, 
and  not  in  alteration  of  it;  and  all  that 
the  statute  has  done  is,  it  has  added  a 
greater  penalty  to  that  which  was  contrary 
to  the  common  law  before — namely,  that  a 
man  shall  forfeit  the  value  of  the  thing  bar- 
gained or  promised,  <&c.,  and  to  avoid  such 
bargains  or  promises  where  a  man  is  out 
of  possession  is  the  only  point  which  the 
statute  here  remedies."  All  dealings  with 
Vol.  51.— Q.T^. 
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rights  of  entry  except  by  release  to  the 
person  in  possession  were  therefore,  pre- 
viously to  the  statute  of  8  &  9  Vict.,  deal- 
ings with  pretenced  rights  and  titles  within 
the  meaning  of  the  Act  of  Henry  8.  But 
the  Act  of  the  Queen  has  enabled  rights  of 
entry  to  be  conveyed,  and  since  that  Act 
a  right  or  title  good  in  fact,  that  is,  not 
fictitious,  is  not  a  pretenced  title  within 
the  statute  simply  l]^cause  it  is  a  right  of 
entry.  In  the  present  case  there  is  no 
ground  for  saying  that  the  title  which  the 
defendant  purported  to  convey  was  fic- 
titious; it  was  a  title  existing  in  fact. 
It  was,  however,  a  right  of  entry,  of  which 
a  sale  would,  before  the  Act  of  8  <&  9  Yict., 
have  been  a  dealing  with  a  pretenced  title 
— one  that  at  common  law  could  not  be 
conveyed.  This  has  been  altered  by  the 
last-mentioned  statute;  and  although  in 
our  opinion  it  is  incorrect  to  say  that  the 
8  <fe  9  Yict.  c.  106  has  repealed  the  2nd  sec- 
tion of  the  Act  of  Henry  8,  it  has  this 
effect — that  the  deed  of  July,  1877,  cannot 
be  considered  as  a  dealing  with  a  pretenced 
right  or  title  within  the  meaning  of  that 
Act.  We  are  of  opinion,  therefore,  that 
the  deed  of  July,  1877,  is  not  rendered 
void  by  the  Act  of  Henry  8,  and  that  the 
plaintiff  is  entitled  to  judgment. 

A  question  was  raised  as  to  the  amount 
of  damages  which  the  plaintiff  is  entitled 
to  recover.  The  defendant  had  been  bank- 
rupt before  the  time  when  the  one-fourth 
of  the  estate  became  vested  in  him,  and 
before  the  date  of  the  deed  of  1877,  and 
the  trustee  in  bankruptcy  was  therefoi'e 
entitled  to,  and  has  claimed,  the  one-fourth 
of  the  estate  which  the  defendant  conveyed 
to  the  plaintiff.  That  which  the  plaintiff 
lost  by  the  breach  of  covenant  was  the 
one-fourth  of  the  estate.  It  has  been 
agreed  that  the  value  of  this  ia  500/.,  and 
this,  in  our  opinion,  the  plaintiff  is  en- 
titled to  recover. 

Appeal  aUotoed, 


Solicitors — J.  B.  Jjarrett,  agent  for  G.  Jones, 
Aber^stwith,  for  plaintiff;  Jones,  Blaxland 
k  Son,  ag«%nt4fi  for  Hughes  &  Sons,  Aberystwitb, 
for  defendant. 


3L 


442 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


[IN  THE  COURT  OF  APPEAL] 


1882 
Feb 


82.    1 
.  15.  / 


''chard  V,  JERVIS.* 


Debtors  Ace,  1869  (32  <i&  33  VicL  c.  62), 
8.  5 — Order  of  Commitment — Means  of 
Judgment  Debtor — Wife^s  Separate  Estate, 

The  defendant  had  aXlotoed  jvdgment 
for  29Z.,  due  for  hay  and  ocUs  supplied  by 
the  plaintiffs,  to  go  by  defavM.  An  affi- 
davit was  filed  by  the  plaintiffs  that  the 
goods  were  supplied  to  the  d^endant  for 
horses  kept  at  his  residence,  Cherrington 
Park,  where  he  kept  up  a  large  establish- 
ment, and  was  to  all  appearances  a  man  of 
means,  though  the  furniture,  carria/ges  and 
effects  at  Cherrington  Park  were  claimed 
by  the  defendant's  wife  or  her  trustees. 
The  defemdarU  filed  an  c^ffidavit  in  answer, 
stating  thcU  he  was  am,  undischarged  bank- 
rupt and  quite  unahU  to  pay  the  plaintiffs* 
claim,  though  his  wife  had  an  income 
settled  to  her  separate  use. 

Upon  this  evidence  a  Divisional  Court 
refused  to  discharge  an  order  made  at 
chambers  for  the  committal  of  the  defendant 
to  prison  for  six  weeks  in  default  of  pay- 
metU, 

Onappeal  the  defendant  fled  a  further 
affldamt,  in  which  he  entered  more  fully 
into  the  details  of  the  establishment  kept  up 
by  his  wife  at  Cherrington  Park : — 

Held,  that  the  defendant  had  displaced 
the  prima  fade  ease  made  by  the  plaintiffs 
as  to  his  means,  and  that  the  order  for 
committal  ought  to  be  discharged, 

Haiper  v.  Scrimgeour  (Law  Bep.  5  C.F. 
D.  366)  not  followed. 

Esdaile  v.  Visser  (Law  Rep.  13  Ch.  D. 
421)  commented  upon. 

This  was  an  appeal  by  the  defendant, 
Captain  Soott  Jervis,  from  the  refnsal  of  a 
Divisional  Court  (field,  J.,  and  Huddle- 
ston,  B.)  to  discharge  an  order  made  by 
Stephen,  J.,  at  chambers,  for  the  com- 
mittal of  the  defendant  to  prison  for  six 
weeks,  for  non-payment  of  a  judgment 
debt  of  29^.  due  to  the  plaintiffs. 

The  plaintiffs  were  com  -  merchants, 
carrying  on  business  at  Bristol,  and  sued 
to  recover  the  price  of  hay,  straw  and  oats 
supplied  to  defendant  at  his    residence, 

*  Coram  Jessel,  M.B. ;  and  Holkeri  L.  J. 


Cherrington  Park,  near  Stroud,  in  Glouces- 
tershire. The  defendant  allowed  judgment 
to  go  by  default,  and  judgment  was  signed 
on  the  28th  of  December,  1881.  The  order 
for  committal,  dated  the  23rd  of  January, 
1882,  was  made  upon  an  affidavit  sworn 
by  one  of  the  plaiotiffs  in  the  following 
terms : — 

"  Most  of  the  goods  the  subject  of  the 
action  were  supplied  to  the  defendant  for 
horses  kept  at  his  residence.  The  defen- 
dant resides  at  Cherrington  Park,  and 
keeps  up  a  large  establishment  there,  and 
to  all  appearances  he  is  a  man  of  means. 
I  am  informed  and  believe  that  the  de- 
fendant is  continually  in  the  hunting- 
field,  and  that  he  keeps  several  horses, 
some  of  them  hunters,  at  his  residence, 
but  that  they  are,  together  with  the  fur- 
niture, carriages  and  effects  at  Cherrington 
Park,  claimed  by  the  defendant's  wife  or 
her  trustees.  On  the  5th  of  December 
last  I  and  my  co-partner  received  from  the 
defendant  a  letter  (ordering  goods),  but 
the  goods  therein  named  were  not  de- 
livereid  to  the  defendant,  he  having  fiiiled 
to  pay  for  the  former  goods  supplied  to 
him.  From  the  defendant's  mode  and 
style  of  living,  I  believe  he  is  in  a  position 
to  pay  the  amount  due  in  the  action." 

The  defendant  filed  an  affidavit  in  an- 
swer, in  which  he  said  : — 

"  In  the  year  1874, 1  was  duly  adjudi- 
cated a  bankrupt,  and  have  not  obtained  my 
discharge.  Since  the  date  of  my  bankruptcy 
I  have  not  earned  or  otherwise  acquired,  and 
I  am  not  now  possessed  of  any  money  or 
property  of  any  description  whatever,  and 
I  am  quite  unable  to  pay  the  plaintiff's 
claim  in  this  action  or  any  part  thereof. 
My  wife  has  an  income  settled  to  her 
separate  use,  but  I  have  no  interest  what- 
ever either  in  the  capital  or  income  of  the 
funds  from  which  she  derives  such  income. 
It  is  not  true  that  I  am  continually  in 
the  hunting-field.  In  fact,  I  have  never 
ridden  to  hounds  while  I  have  resided  in 
the  county  of  Gloucester." 

In  the  Divisional  Court  the  Judges 
animadverted  strongly  upon  the  conduct  of 
the  appellant^  saying  that  it  was  a  very 
common  thing  for  persons  in  his  position 
to  belong  to  several  dubs  and  keep  up  a 
considerable  stud  of  Jiiunteis.  The  de« 
fendant  now  appealed,  and  in  support  of 
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his  appeal  filed  a  further  affidavit,  in  which 
he  said : — 

"  The  house  in  which  I  live  is  an  old 
farmhouse,  converted  into  a  residence, 
which  is  rented  furnished,  with  a  garden, 
at  a  rental  of  100^.  per  annum.  The  rates 
and  taxes  amount  to  between  82.  and  102. 
per  annum.  Mj  wife  has  two  maid-ser- 
vants, whose  wages  amount  to  152.  per 
annum  and  no  more,  and  a  boy,  who  works 
outside,  at  wages  amounting  to  122.  per 
annum  and  no  more,  and  these  are  all 
the  servants  that  are  kept,  and  the  rent, 
rates,  taxes  and  wages  are  all  paid  by  my 
wife.  I  have  no  horse  at  all.  My  wife 
has  one  horse  and  no  more,  the  value  of 
which  does  not  exceed  102.  The  premises 
are  situated  four  miles  from  a  railway 
station,  and  the  same  distance  from  the 
nearest  town,  Tetbury,  and  there  are  no 
shops  in  the  neighbourhood  of  Cherrington 
Park,  and  it  is  necessary  to  keep  a  horse 
in  order  to  supply  the  house  with  pro- 
visions and  necessaries.  I  did  not  make 
any  gift,  settlement  or  other  disposition 
of  any  money  or  property  whatsoever, 
before  or  at  the  time  of  our  marriage,  nor 
have  I  since  made  any  gift,  settlement 
or  other  disposition  of  any  money  or  other 
property  whatsoever.  My  wife's  property 
comes  entu'ely  from  her  own  family,  and 
is  settled  on  her  and  our  children,  and  I 
have  no  estate  or  interest  whatsoever  under 
such  settlement,  nor  has  my  wife  any 
power  to  give  me  any  estate  or  interest 
whatsoever,  except  in  the  event  of  there 
being  no  children  of  our  marriage,  of  whom 
there  are  already  three.  I  have  not  ridden 
to  hounds  or  hunted  anywhere  for  the  last 
eight  years.  My  bankruptcy  has  never 
been  closed." 

Matthews,  Q,C.,  and  W.  F  A.  Archibald, 
for  the  appellant,  contended  that  the  de- 
fendant had  never  had  the  means  of  satis- 
fying the  judgment  debt. 

ff.  Tindal  Atkinson,  for  the  plaintifis. — 
I  rely  upon  Harper  v.  Scrimgeour  (1), 
with  whidi  the  present  case  is  on  aU  fours. 
If  the  Judges  below  were  satisfied  as  a 
matter  of  fiiict  that  the  defendant  had  had 
the  means  of  paying,  it  requires  an  "  over- 
whelming" case  to  induce  the  Court  of 

(1)  Law  Bep.  5  C.P.  D.  366. 
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Appeal  to  differ — EsdaUe  v.  Visser  (2). 
Here  there  is  only  the  evidence  of  the 
defeiyiant. 

[Jbssel,  M.R — ^I  see  no  reason  for  dis- 
believing him.1 

Although  tne  defendant  is  an  undis- 
charged bankrupt  he  may  acquire  property 
and  deal  with  it  unless  the  trustee  inter- 
feres— Ex  parte  Dewhwrit ;  in  re  Vanlohe 
(3).  If  your  Lordships  are  inclined  to 
believe  that  the  debtor  has  not  had  the 
means,  I  ask  that  the  matter  may  be  re- 
ferred back  to  chambers  for  further  in- 
vestigation, under  rule  3  of  the  Rules 
under  the  Debtors  Act  of  1869. 

No  reply  was  called  for. 

Jessel,  M.R. — ^What  happened  in  the 
Court  below  I  cannot  say,  but  the  question 
is  merely  one  of  &ct,  and  no  doubt  if  the 
defendant's  second  affidavit  had  been  before 
the  Divisional  Court,  they  would  have 
come  to  a  different  conclusion.  The  words 
of  the  Debtors  Act,  1869,  are  distinct,  that 
a  debtor  is  only  to  be  sent  to  prison 
''  where  it  is  proved  to  the  satis&ction  of 
the  Court  that  the  person  making  default 
either  has  or  has  had,  since  the  date  of  the 
order  or  judgment,  the  means  to  pay  the 
sum  in  respect  of  which  he  has  made 
default,  and  has  refused  or  neglected  to 
pay  the  same."  Mr.  Atkinson  has  re- 
ferred to  the  case  of  EsdaUe  v.  Visser  (2), 
in  which  Lord  Justice  James  said,  that  an 
«  overwhelming "  case  was  necessary  to 
induce  the  Court  of  Appeal  to  come  to 
a  conclusion  different  from  that  come  to 
in  the  Court  below.  Now  I  distrust  ad- 
jectives :  and  it  seems  to  me  that "  over- 
whelming "  was  a  very  strong  word  to  use, 
indeed  too  strong.  To  my  mind  it  is  time 
for  the  Court  of  Appeal  to  interfere  when 
they  are  clear,  upon  the  evidence,  that  the 
order  appealed  from  is  wrong;  and  I  do 
not  think  that  the  authority  of  the  case 
goes  beyond  that.  Even  then  the  Lord 
Justice  James  said,  ''when  all  the  ma- 
teiials  for  coming  to  a  decision  upon  the 
point  have  been  before  the  Judge."  But 
here  we  have  materials  which  were  not 
before  the  Court  below.  It  must  not  be 
supposed  that  I  approve  of  the  conduct  of 

(2)  Law  Rep.  13  Ch.  D.  421. 

(3)  41  Law  J.  Bep.  Bankr.  18 ;  Law  Bep.  7 
Chanc.  185. 
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Captain  Jervis,  for  I  think  it  is  highly 
reprehensible.  He  lives  on  his  wife's  means, 
deals  -with  a  oom-merchant,  and  allows 
judgment  to  go  by  default.  It  is  his  duty 
either  not  to  deal  in  his  own  name,  or  to 
tell  the  tradesmen  with  whom  he  deals 
that  he  is  ordering  goods  only  as  the  agent 
of  his  wife.  But,  judging  from  the  plain- 
tiflTs  affidavit,  I  must  say  that  he  seems  to 
have  been  aware  that  the  means  were  the 
wife's;  and  that  distiuguishes  the  case 
to  some  extent  from  Harper  v.  Scrim- 
geour  {I),  where  the  plea  that  the  means 
were  tne  means  of  the  wife  was  first  put 
forward  in  the  defendant's  affidavit.  The 
Judges  there  came  to  the  oondusion,  as  a 
fact,  that  the  defendant  had  ample  means 
to  satisfy  the  debt.  Even  if  the  affidavits 
before  us  were  in  identically  the  same 
terms  as  the  affidavits  in  that  case,  we 
should  not  be  bound  to  come  to  the  same 
conclusion  of  fact.  That  case  is  only  a 
decision  of  fact  and  can  be  no  authority 
for  anything ;  there  is  no  rule  of  law  in  it, 
and  no  principle.  The  Judges  in  the 
Court  below  came  to  the  conclusion  that 
the  defendant  had  the  means ;  but  before 
•OB  a  further  affidavit  has  been  filed,  which 
shews  that  the  luxury  in  which  the  de- 
fendant lives  is  not  so  great  after  all.  It 
has  been  suggested  that  because  the  defen- 
dant behaves  badly  his  evidence  is  not  to 
be  believed ;  but  I  cannot  adopt  that.  A 
man  may  incur  debts  without  having  the 
means  to  pay  them,  but  that  does  not  ap- 
pear to  me  sufficient  reason  for  disbelieving 
his  evidence.  I  think,  therefore,  that  S 
the  Court  were  to  commit  the  defendant 
to  prison,  it  would  not  be  exercising  the 
jurudiction  given  to  it  by  the  Act,  but 
would  be  inventing  a  new  jurisdiction, 
which  might  be  summed  up  thus :  when- 
ever a  wife  has  money  you  miy  send  her 
husband  to  prison  in  order  to  compel  her 
to  pay  his  debts.  For  these  reasons  I 
think  the  appeal  ought  to  be  allowed. 

HoLKEB,  L. J. — I  very  much  sympathise 
with  the  plaintifis  in  this  case,  and  would 
condemn  as  strongly  as  I  possibly  can  the 
conduct  of  Captain  Jervis.  It  is  simply 
dishonest  conduct ;  but  it  does  not  foUow 
that  he  is  to  be  sent  to  prison  unless  the 
Act  of  Parliament  is  complied  with.  In 
order  to  bring  the  defendant  within  the 


operation  of  the  Debtors  Act,  it  is  neces- 
sary to  shew  that  since  the  date  of  the 
ju<^B^ent  the  debtor  has  had  the  means  of 
paying.  The  plaintiff's  affidavit  was,  no 
doubt,  prima  facie  sufficient;  but  from 
the  affidavits  filed  in  answer  it  is  dear 
that  the  appellant  has  not,  and  has  not  had 
the  means  of  payment,  unless  his  evidence 
is  to  be  disbelieved.  But  I  agree  with 
the  Master  of  the  Rolls  that  there  is  no 
ground  for  disbelieving  it.  As  to  the 
dictum  of  Lord  Justice  James  in  Esdaile 
V.  Visser  (2),  I  think  that  it  is  a  didum 
which  ought  to  be  received  with  consider- 
able hesitation.  If  the  evidence  is  suffi- 
cient to  shew  that  the  Court  below  wa.s 
wrong,  it  appears  to  me  that  that  is  enough 
for  us  to  act  upon,  and  that  it  is  not 
necessary  that  the  evidence  should  be 
absolutely  overwhelming. 

Jessel,  M.II.,  added  that  no  costs  of 
the  appeal  would  be  allowed  to  the  appel- 
lant---first,  because  the  Court  would  in 
that  way  mark  their  disapproval  of  his 
conduct ;  and  secondly,  because  the  appeal 
had  succeeded  upon  new  evidence. 

HoLKEB,  L.J.,  concurred. 


Solicitors—W.  E.  Raddle,  for  appellant ;  Clarke, 
Woodcock  &.  Byland,  agents  for  Joseph  Crook, 
Bristol,  for  respondentA. 


[IN  THE  COURT  OF  APPEAL.] 

{THE  QUEEN  {on  the  prosecution 
of  the  Lords  Commissioners 
of  Her  Majesty's  Treasury) 
V,  THE  MAYOR  AND  TREA- 
SURER OF   MAIDENHEAD.* 

Corrupt  Practices  {Municipal  Elections) 
Act,  1872  (35  ds  36  VicU  c.  60),  s.  14,  sub-s.  5 
and  s,  22 — Expenses  of  Court  for  Trial  of 
Municipal  Election  Petition  —  Court  of 
Record — Power  to  make  Retrospective  Rate 
— Mandamus. 

In  March,  1875,  a  petition  against  the 
return  of  certain  town  councilors  was  tried 
before  a  ban-ister,  pursuant  to  the  provi- 
sions of  Z6  (t  36   Vict.  c.  60,  when  he 

(♦)  Qn%ifnJease\,^,lX,i  Brett^L. J.;  and  Cot- 
ton, L.J« 
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1^  Queen  ▼.  Mayor,  Jf'^.,  of  Maidenhead^  ^PP' 

directed  by  order  thai  the  expenses  of  the 
petition  and  proceedings  in  Court  should 
he  home  hy  the  respondents ;  hut  he  made 
no  order  with  respect  to  the  expenses  of  the 
Courts  although  it  w€U  alleged  that  he  ex- 
pressed his  intention  in  his  jttdgment  of 
ordering  one  of  the  respondents  to  pay  them. 
The  Treasury  paid  these  expenses^  and 
issued  a  certificate  requiring  the  horough 
to  repay  the  (tmount.  A  rate  was  accordingly 
made  in  August,  1875/  htU  the  Trea>sury 
withdrew  that  certificate  and  the  rcUe  was 
{themdoned.  In  December ^  1875,  the  Trea- 
sury issued  another  certificate  requiring  the 
borough  to  repay  the  amount  paid  for  the 
expenses  of  the  Court ;  and  as  the  amount 
was  not  paid,  a  mandamus  was  applied 
for,  and  after  a  return  and  trial,  a  Special 
Case  was  stated: — Held  (affirming  the 
judgment  of  the  Queen^s  Bench  Division), 
that  the  Court  of  a  barrister  appointed  to 
try  a  municipal  election  petition  is  made, 
^  35  d^  36  Vict,  c.  60.  s,  14.  sub-s,  5,  a 
Court  of  record,  and  that  its  judgment  can 
only  be  proved  by  the  record  ;  that  the  issu- 
ing the  certificate  by  the  Commissioners  of 
the  Treasury  was  a  ministerial  and  not  a 
judicial  act,  so  that  it  was  competent  for 
them  to  cancel  the  first  and  to  issue  the 
second  certificate ;  tluU  section  22  of  Zb  d: 
36  Vict,  c,  60  gives  power  to  a  horough  to 
raise  in  such  circumstances  a  retrospective 
rate  ;  that  there  had  been  no  undue  delay 
on  the  part  of  the  Commissioners,  and  that 
they  were  entitled  to  a  peremptory  man- 
damus. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  a  Special  Case,  ordering 
a  peremptory  mandamus  to  issue  to  the 
Corporation  of  Maidenhead  to  compel  them 
to  repay  to  the  Commissioners  of  the 
Treasury  certain  sums  paid  by  them. 

The  case  is  reported  Ante,  p.  209. 

The  Special  Case  stated  the  following 
facts: — 

A  petition  being  presented  against  the 
return  of  certain  town  councillors  of 
Maidenhead,  Mr.  Coleman,  a  barrister,  was 
duly  appointed  to  try  the  petition.  On 
the  11th  of  March,  1875,  he  having  heard 
the  petition  gave  judgment,  and  made  an 
order  that  the  costs  of  the  petition  and 
proceedings  in  Comt  should  be  paid  by 
the  three  respondents  in    equal  shares. 
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This  order  did  not  contain  any  direction 
as  to  the  expenses  of  Court,  although, 
in  September,  1875,  he  wrote  a  letter  say- 
ing that  he  intended  to  order  Dawson,  one 
of  the  respondents,  to  pay  these  costs,  and 
that  he  had  said  so  in  giving  judgment ;  and 
on  the  4th  of  October  he  drew  up  a  formal 
order  directing  that  Dawson  should  pay 
these  costs.  1  n  the  meantime  the  Commis- 
sioners of  the  Treasury  had  paid  the  ex- 
penses in  question,  and  by  certificates,  dated 
August,  1875,  they  required  the  treasurer 
to  repay  the  amount  to  them;  but  on 
being  informed  of  the  letter  of  Mr.  Cole- 
man expressing  what  his  intention  was, 
they  withdrew  those  certificates,  and  the 
town  council  abandoned  a  rate  which  had 
been  made  to  meet  the  expenses  in  ques- 
tion. 

In  June,  1876,  the  Commissioners  of 
the  Treasury  issued  a  fresh  certificate  re- 
quiring the  corporation  to  repay  the  sums 
paid  by  them  for  the  expenses  in  question, 
and  as  they  were  not  paid  they  applied 
for  and  obtained  a  mandamus,  A  i-etum 
was  made,  issue  waa  joined  and  a  trial 
had,  when  evidence  was  tendered  as  to 
what  the  barrister  had  said  in  delivering 
judgment,  and  his  letter  of  September, 
1 875,  was  also  tendered.  The  admissibility 
of  this  evidence  was  by  the  Special  Case 
reserved  for  the  consideration  of  the  Court. 
The  jury  found  that  there  was  evidence 
that  Dawson  was  ordered  to  pay  the  costs 
in  question.  Judgment  was  entered  for 
the  Crown  subject  to  a  Special  Case.  On 
the  argument  of  the  Special  Case  in  the 
Queen's  Bench  Division,  Lord  Coleridge, 
C.J.,  and  Pollock,  B.,  dissentiente  Ma- 
nisty,  J.,  gave  judgment  for  the  Crown. 

The  Corporation  of  Maidenhead  ap- 
pealed. 

McUthews,  Q.C,  and  Greene,  for  the 
appellants. 

The  arguments  were  the  same  as  those 
in  the  Court  below,  and  the  following 
cases  were  cited  in  addition  to  those  cited 
there: — The  Queen  y.  All  Saints,  Wig  an 
(1),  Mellish  V.  Richardson  (2),  Tfie  Queen 
V.  FaU  (3),  The  Queen  v.  Garland  (4), 

(1)  Law  Rep.  1  App.  Cas.  611. 

(2)  7  B.  &  C.  819. 

(3)  1  Q.B.  Bep.  636 ;  13  Law  J.  Rep.  Q.B.  187. 

(4)  39  Law  J.  Bep.  Q.B.  86;  Law  Bep.  5  Q.B. 
269. 
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Worthington  v.  HuUon  (5),  Williams  v. 
Lard  Bagot  (6),  The  Quern  v.  AUm  (7) 
and  NichoU  v.  AUen  (8). 

31  &  32  Vict.  c.  125.  s.  29  (9)  and  35  <fe 
36  Vict  c.  60.  ss.  14, 19  and  22  (10),  were 
also  referred  to. 

(6)  35  Law  J.  Rep.  Q.B.  61 ;  Law  Rep.  1  Q.B. 
63. 

(6)  4  Dowl.  &  Ry.  316. 

(7)  6  B.  &  Ad.  984. 

(8)  31  Law  J.  Rep.  Q.B.  283, 

(9)  31  &  32  Vict.  c.  126.  s.  29 :  <<  On  the  trial 
of  an  election  petition  under  this  Act  the  Judge 
shall,  subject  to  the  provisions  of  this  Act,  have 
the  same  powers,  jurisdiction  and  authority  as 
a  Judge  of  one  of  the  Superior  Courts,  and  as  a 
Judge  of  Assize  and  Nisi  Prius,  and  the  Court 
held  by  him  shall  be  a  Court  of  record." 

(10)  35  k,  36  Yict.  c.  60.  s.  14 :  *<  An  Election 
Court  for  the  trial  of  petitions  under  this  Act 
shall  be  constituted  as  follows  : — (1)  A  petition 
shall  be  tried  by  a  barrister,  qualified  and  ap- 
pointed as  hereinafter  provided,  without  a  jury. 
(5)  The  Court  shall,  for  the  purposes  of  the  trial 
of  a  petition,  have  all  the  same  powers  and 
privileges  which  a  Judge  may  have  on  the  trial 
of  an  election  petition  under  the  provisions  of 
the  Parliamentary  Elections  Act,  1868,  with  this 
modification,  that  any  fine  or  order  of  com- 
mittal by  the  Court  may,  upon  motion  by  the 
person  aggrieved,  be  discharged  or  varied  by 
the  Superior  Court,  or,  in  vacation,  by  a  Judge 
thereof,  upon  such  terms  (if  any)  as  such  Supe- 
rior Court  or  Judge  thinks  fit." 

Section  19  :  *■  The  following  provisions  shall 
have  effect  with  respect  to  costs  on  the  trial 
of  a  petition  :—(l)  All  costs,  charges  and  ex- 
penses of  and  incidental  to  the  presentation  of 
a  petition,  and  to  the  proceedings  consequent 
thereon,  with  the  exception  of  such  costs, 
charges  and  expenses  as  are  by  this  Act  other- 
wise provided  for,  shall  be  defrayed  by  the 
parties  to  the  petition,  in  such  manner  and  in 
such  proportions  as  the  Court  by  which  the 
petition  is  tried  may  determine ;  and  in  parti- 
cular any  costs,  charges  or  expenses  which,  in 
the  opinion  of  the  Court  by  which  the  petition 
is  tried,  have  been  caused  by  vexatious  conduct, 
unfounded  allegations  or  unfounded  objections 
on  the  part  either  of  the  petitioner  or  the 
respondent,  and  any  needless  expense  incurred 
or  caused  on  the  part  of  petitioner  or  respondent, 
may  be  ordered  to  be  defrayed  by  the  parties 
by  whom  it  has  been  incurrred  or  caused,  whether 
such  parties  are  or  not  on  the  whole  successful." 

Section  22:  "The  remuneration  and  allow- 
ances td^'be  paid  to  a  barrister  for  his  services  in 
respect  of  the  trial  of  a  petition,  and  to  any 
officers,  clerks  or  shorthand  writers  employed 
under  the  provisions  of  this  Act,  shall  be  fixed  by 
a  scale  which  shall  be  made,  and  may  be  varied 
from  time  to  time,  by  the  election  Judges  on  the 
ruta  for  the  trial  of  election  petitions  under  the 
provisions  of  the  Parliamentary  Elections  Act, 


The  Attamey-Oeneral  {Sir  H.  Jameg, 
Q.C.\  and  A,  L.  Smithy  for  the  Commis- 
sioners  of  the  Treaaarjy  were  not  called  on. 

JxssEL,  M.R. — I  have  carefully  read 
twice  over  the  judgment  of  Baron  Pollock, 
in  which  Lord  Coleridge  concorred,  and  in 
which  Mr.  Justice  Mftmsty  also  agreed 
save  as  to  one  point,  and  I  am  of  opinon 
that  it  ought  to  be  affirmed. 

The  firrt  point,  which  is  one  of  import- 
ance, depends  upon  two  short  sections  of 
two  statutes,  which  do  not  seem  to  me  to 
present  much  difficulty,  and  I  agree  on 
this  point  with  the  judgment  of  the  Court 
below.  The  question  is,  whether  the  Court 
of  a  barrister  appointed  to  tiy  petitions 
under  the  Corrupt  PracticeB  (Municipal 
Elections)  Act,  1872,  is  a  Court  of  reoooiL 
That  depends  upon  sub-section  5  of  section 
14  (10)  of  the  Corrupt  Practices  (Munici- 
pal Elections)  Act,  1872,  which  proTides 
that  **  the  Court  shall,  for  the  purposes  of 
the  trial  of  the  petition,  have  all  the  same 
powers  and  priTileges  which  a  Judge  may 
have  on  the  trial  of  election  petitiona 
under  the  provisions  of  the  Parliamentary 
Elections  Act,  1868."    Now  section  29  (9) 

1868,  with  the  approval  of  the  Commissioners 
of  Her  Majesty's  Treasury  or  any  two  or  more 
of  them,  and  the  amonnt  of  any  snch  remunera- 
tion and  allowances  shall  be  paid  by  the  said 
commissioners,  and  shall  be  repaid  to  the  said 
commissioners  on  their  certificate,  by  the  trea- 
surer of  the  borough  to  which  the  petition 
relates,  out  of  the  borough  fimd  or  rate.  Pro- 
vided that  the  Cburt  at  its  discretion  may  order 
that  the  whole  or  any  part  of  such  remuneration 
and  allowances,  or  the  whole  or  any  part  of  the 
expenses  incurred  by  a  to¥m  clerk  for  receiving 
the  Court  under  the  provisions  of  this  Act,  shall 
be  repaid  to  the  said  commissioners  or  to  the 
town  clerk,  as  the  case  may  be,  in  the  cases,  by 
the  persons,  in  the  manner  following — ^namely, 
(a)  when,  in  the  opinion  of  the  Court,  a  peti- 
tion is  frivolous  and  vexatious,  then  by  the 
petitioner;  (&)  when,  in  the  opinion  of  the 
Court,  a  respondent  has  been  personally  guilty 
of  corrupt  practices  at  the  election,  then  by  such 
respondent.  And  any  order  so  made  for  the  re- 
payment of  any  sum  by  a  petitioner  or  respon- 
dent may  be  enforced  in  the  same  way  as  an 
order  for  payment  of  costs ;  but  any  other  costs 
or  eTpenaes  payable  by  such  petitioner  or  re- 
spondent to  any  party  to  the  petition,  shall  be 
satisfied  out  of  any  deposit  or  security  made  or 
given  under  the  provisions  of  this  Act,  before 
such  deposit  or  security  is  applied  for  the  re* 
payment  of  any  sum  under  an  order  made  in 
pursuance  of  this  section;" 
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of  the  Parliamentary  Elections  Act,  1868, 
provides  that ''  on  the  trial  of  an  dection 
petition  under  this  Act^  the  Judge  shall, 
subject  to  the  provisions  of  this  Act,  have 
the  same  powers,  jurisdiction  and  autho- 
rity as  a  Judge  of  one  of  the  Superior 
Courts,  and  as  a  Judge  of  Assize  and  Nisi 
Prius,  and  the  Court  held  by  him  shall  be 
a  Court  of  record."  There  is,  therefore,  no 
doubt  but  that  the  Court  of  a  Judge  who 
tries  an  election  petition  is  a  Court  of 
record;  and  the  question  is,  whether  the 
words  ''a]l  the  same  powers  and  privileges  " 
constitute  the  Court  of  the  barrister  ap- 
pointed to  try  municipal  election  petitions 
a  Court  of  record. 

It  is  certain  that  it  is  a  privilege  for  a 
Court  to  be  a  Court  of  record;  on  such  a 
Court  there  are  conferred  powers  for  com- 
mittal for  contempt  more  extensive  than 
those  possessed  by  a  Court  not  of  record ; 
such  a  Court  also  possesses  power  to  fine 
and  imprison,  and  it  has  been  held  that 
where  Uie  power  to  fine  and  imprison  was 
given,  the  Court  to  which  that  power 
was  given  in  general  terms  was  thereby 
made  a  Court  of  record.    It  follows  then, 
in  my  opinion,  that  the  Court  of  a  bar- 
rister so  appointed  under  35  h  36  Yict. 
c.  60,  is  a  Court  of  record.    This  being  so, 
it  follows  that  we  have  no  record  which 
orders  that  Dawson  is  to  pay  the  costs 
of  the  enquiry;  and  it  then  follows  that 
the  Commissioners  of  the  Treasury  are 
entitled,  if  there  is  no  other  objection,  to 
recover  those  costs  from  the  borough  of 
Maidenhead.    There  were  issues  in  fact 
and  a  trial,  in  which  the  jury  found  as 
foUows :  '^  The  jury  is  of  opinion  that  there 
is  sufficient  evidence  that  Mr.  Coleman 
did  order  the  whole  of  the  costs  to  be  paid 
by  Mr.  Dawson,  and  not  by  the  borough 
of  Maidenhead."   Now  if  that  verdict  were 
unchallenged  it  would  mean  that  the  jury 
thought  ^t  Mr.  Coleman,  the  barrister, 
did  so  order ;  but  is  there  any  power  to 
take  evidence  to  shew  that  the  barrister 
did  say  more  than  the  order  signed  by 
himself  discloses  \    I  am  of  opinion  that 
there  is  no  such  power,  and  that  any  such 
evidence  must  be  excluded.    It  has  been 
urged  that  we  can  amend  the  record.  Now 
the  power  of  a  Court  to  amend  a  record 
in  the  case  of  a  mistake  was  not  originally 
inddeatal  to  a  Court  of  record,  it  was 
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conferred  by  certain  ancient  statutes,  and 
the  particular  Court  in  question,  the  Court 
of  the  barrister,  ceases  to  exist  when  the 
barrister  has  given  his  judgment,  so  that  he 
can  have  no  further  power  over  the  record. 
Possibly  some  other  Court  may  have  power 
so  to  amend  the  record,  perhaps  the  Com- 
mon Pleas,  or  the  Court  which  has  suc- 
ceeded to  the  powers  of  that  Court,  could 
do  so,  and  I  incline  to  think  that  it  could ; 
but  it  is  not  necessary  to  give  a  decision 
upon  that  point  now.     It  seems,  indeed, 
reasonably  necessary  that  some  one  should 
have  power  so  to  amend  the  record,  and  I 
think  that  the  words  of  sub-section  5  of 
section  U,  35  ds  36  Yict.  c.  60  (10),  seem 
sufficient  to  confer  that  power  upon  the 
Superior  Court,  although  upon  the  present 
occasion  I  do  not  give  a  final  decision  to 
that  effect.     But  whether  the  suitor  has 
or  has  not  a  remedy  by  way  of  applica- 
tion to  the  High  Court,  he  certainly  has 
no  such  remedy  in  the  Court  of  Appeal, 
for  Dawson  would  be  a  necessary  party, 
and  it  would  be  impossible  for  such  an 
application  to  be  entertained  in  the  ab- 
sence of  notice  to  him,  so  that  the  Divi- 
sional Court  was  not  wrong  in  refusing, 
if  it  did  refuse,  such  an  application;  and  if 
there  was  no  application  made  to    the 
Divisional  Court,  then  there  can  be  no 
such  application  made  here,  for  this  is  a 
Court  of  Appeal,  and  not  a  Court  of  ori- 
ginal jurisdiction. 

If,  however,  the  suitor  did  make  an 
application  to  the  Divisional  Court,  and 
that  application  was  refused,  then  I  am 
not  at  all  sure  that  the  judgment  of  the 
Court  below  is  not  right.  I  find  that 
Baron  PoUock  says  : — ^^  For  us  to  amend 
by  this  mere  expression  of  intention,  which 
is  contrary  to  the  two  written  orders 
signed  by  the  banister,  appears  to  me  to 
be  not  only  without  precedent,  but  it  goes 
to  destroy  the  very  wholesome  rule  that 
the  judgment  and  proceedings  of  a  Court  of 
record  must  be  proved  by  the  record.  For 
a  Judge  to  amend  his  own  record,  or  for 
a  Court  before  which  that  record  comes  to 
amend  it  so  as  to  be  in  accordance  with  the 
Judge's  notes,  is  reasonable  and  intelligible, 
but  for  another  Court  to  amend  a  record 
upon  the  suggestion  of  a  Judge's  inten- 
tion eoquressed  by  a  mere  letter,  which  is 
not  written  in  consequence  of  an  application 
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made  by  one  of  the  parties  to  the  proceed- 
ings, nor  indeed  written  to  either  of  the 
parties  or  those  who  represent  them,  would 
lead  to  consequences  tending  to  produce 
the  greatest  uncertainty  and  inconveni- 
ence.'* I  am  unable  to  dissent  from  that. 
I  think  that  this  case  was  tried  in  a 
manner  open  to  observation,  and  that  we 
cannot  act  on  the  words  of  the  jury  alone 
without  some  amendment.  The  action 
was  tried  in  order  to  determine  what 
the  barrister  who  heard  the  petition  said 
in  giving  judgment  at  a  time  long  since 
pa^ied.  Now  there  were  two  records — I 
am  using  this  word  not  in  its  technical  but 
in  a  popular  sense — of  what  the  barrister 
said  at  the  time  when  he  gave  judgment ; 
there  was  the  note  of  the  shorthand  writer, 
whose  duty  it  was  to  make  an  accurate  note, 
and  that  note  does  not  contain  the  words 
in  question;  then  the  Registrar  of  the 
Court  drew  up  an  order,  which  was  signed 
by  the  barrister,  and  that  order  does  not 
contain  the  words  in  question.  Against 
this  it  is  true  that  several  persons  were 
called  who  believed  that  the  barrister  had 
given  the  direction  that  Dawson  should 
pay  the  costs,  but  none  of  these  persons 
had  made  any  note  in  writing  at  the  time ; 
a  letter  was  also  read  which  the  barrister 
who  tried  the  petition  had  written ;  but  he 
himself  was  not  called,  and  I  am  of  opinion 
that  we  cannot  regard  that  letter.  If  an 
application  had  been  made  to  me  to  make 
an  amendment  on  such  materials,  I  should 
be  inclined  to  dii*ect  further  enquiry.  But 
if  there  has  been  no  application  to  amend, 
and  there  is  no  other  valid  objection,  then 
it  follows  that  the  borough  of  Maidenhead 
must  pay  to  the  Treasury  the  sum  de- 
manded. It  has,  however,  been  urged  on 
behalf  of  the  appellants  that  they  have  no 
authority  to  make  a  retrospective  rate. 
I  agree  that  it  has  been  decided  that  there 
is  no  such  authority  given  by  the  terms  of 
the  Municipal  Corporations  Act ;  but  I  am 
of  opinion  that  such  an  authority  is  given 
by  the  Corrupt  Practices  Municipal  Elec- 
tions Act,  when  considered  in  connection 
with  the  Municipal  Corporations  Act.  Par- 
liament has  directed  that  a  rate  shall  be 
levied  to  meet  expenses  which  must  be  in- 
curred in  an  enquiry  hold  under  the  Cor- 
rupt Practices  Act ;  these  expenses  cannot 
be  ascertained  until  the  enquiry  is  closed. 


and  it  appears  to  me  that  the  Legislature 
has  by  implication  given  all  the  power 
necessary  to  secure  the  payment  of  these 
expenses  by  a  rate— that  is,  it  has  given 
power  to  the  corporation  to  levy  a  re- 
trospective rate. 

It  was  furthei*  urged  by  the  counsel  for 
the  appellants  that  as  a  matter  of  discre- 
tion this  mandamus  ought  not  to  be 
granted,  for  that  the  Treasury  had  no  power 
to  cancel  the  first  order,  so  that  the  second 
order  ought  not  to  be  acted  upon ;  but  I  am 
not  convinced  that  the  Treasury  could  not 
cancel  the  first  order  or  certificate.  I 
think  that  it  could  be  recalled ;  it  was  not 
a  judidal  proceeding,  and  it  seems  to  me 
that  the  T^'easury  could  withdraw  it,  and 
that  that  withdniwal  would  not  prevent 
the  issue  of  a  fresh  certificate.  For  the 
same  reason,  the  mere  alteration  of  dates 
would  not  substantially  affect  the  question, 
so  that  if  it  was  in  substance  a  certificate 
for  a  sum,  the  necessary  result  of  the  en- 
quiry, then  that  sum  would  be  a  sum  due 
from  and  payable  by  the  borough.  Then 
it  was  said  that  the  Treasury  had  acted  in 
such  a  way  as  to  disentitle  them  fix>m 
applying  for  a  mMndamus',  it  was  said  that, 
owing  to  the  delay,  there  must  have  been 
a  considerable  change  in  the  body  of  rate- 
payers since  the  expenses  were  incurred. 
I  suppose  that  may  be  so,  but  I  do  not 
consider  the  fact  affords  any  argument 
against  the  mandamua :  it  is  a  mere  acci- 
dent that  ratepayers  do  change ;  the  rate 
is  an  incident  attached  to  property  situated 
in  the  borough,  the  borough  must  pay,  and 
the  ratepayers  take  their  chance  as  to  what 
rates  fa]l  on  their  property ;  there  is  no  in- 
justice in  this,  nor  is  there  anything  like 
an  equity  between  the  former  and  the 
present  ratepayers  by  which  the  present 
ratepayers  can  claim  to  be  entiUed  to 
throw  this  burden  on  former  ratepayers. 
Since  the  Judicature  Act  it  is  clear  that 
the  way  in  which  a  Court  exercises  its  dis- 
cretion is  subject  to  appeal ;  no  doubt  the 
rule  applies  that  it  is  not  so  easy  to  suc- 
ceed on  an  appeal  as  to  a  matter  of  discre- 
tion as  on  one  as  to  a  matter  of  mere  right ; 
for  the  Court  of  Appeal  requires  strong 
reasons  to  induce  it  to  overrule  the  decision 
on  matte's  of  discretion  of  the  Court  below. 
In  the  present  case,  I  am  of  opinion  that 
the  Queen's  Bench  Division  rightly  ex- 
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ercised  its  discretion;  but  if  I  had  been  of 
a  contrary  opinion,  still  I  should  say  that 
the  Court  of  Appeal  ought  to  be  satisfied 
that  the  discretion  had  been  so  wrongly 
exerciaed  as  to  call  for  interference.  I  am 
of  opinion  that  no  such  case  \b  made  out 
here,  that  the  judgment  of  Baron  Pollock 
in  which  Lord  Coleridge  agreed  was  right, 
and  that  this  appeal  fJEols. 

Brett,  L.  J. — This  appeal  comes  before 
us  on  facts  which  are  undisputed.  The 
jury  found  in  effect  that  there  was  sufii- 
dent  evidence  that  the  barrister  ordered 
Dawson  to  pay  the  costs.  There  has  been 
no  motion  to  set  aside  this  finding,  so  that 
we  are  bound  to  hold  it  to  be  a  correct 
finding  of  the  fact. 

The  appellants  contend  that  if  it  be  as- 
sumed that  the  barrister  ordered  Dawson 
to  pay  the  costs  of  the  enquiiy,  it  must 
then  follow  that  the  borough  is  not  bound 
to  pay  them.  I  am  willing  for  the  purpose 
of  this  discussion  to  assume  that  position 
to  be  true,  and  to  assume  that  the  borough 
would  not  be  liable  if  Dawson  were  or- 
dered to  pay  the  costs,  but  it  is  not  neces- 
sary to  decide  that  question  now.  The 
objection  is  taken  that,  notwithstanding 
that  the  jury  found  that  the  barrister  who 
tried  the  petition  did  order  that  Dawson 
should  pay  the  costs,  yet  that  we  cannot 
hold  as  a  matter  of  law  that  he  did  so 
order,  for  that  as  his  Court  was  a  Court  of 
record,  his  judgment  or  order  must  be  in 
writing.  I  am  of  opinion  that  his  Court 
was  a  Court  of  record,  for  section  14,  sub- 
section 5,  of  35  k  36  Vict.  c.  60  (10),  makes 
the  Court  a  Court  of  the  same  kind  as  the 
Court  of  an  election  Judge ;  and  the  Court 
of  a  Judge  who  tries  parliamentary  elec- 
tion petitions  is  a  Court  of  record ;  so  that 
the  Court  of  a  barrister  who  tries  muni- 
cipal election  petitions  is  also  a  Court  of 
record,  and  if  so,  then  the  judgment  must 
he  in  writing.  Notwithstanding,  there- 
fore, the  finding  of  the  jury,  the  order  must 
be  looked  for  in  a  writing  or  record,  and 
the  jury  could  not  rightly  find  contrary  to 
that  document.  The  finding  of  the  jury 
then  is  only  admissible  to  amend  the  re- 
cord ;  but  that  record  cannot  be  amended 
on  this  trial.  The  record  was  signed  by  the 
barrister,  but  it  seems  to  me  clear  that  he 
Vol.  51.->Q.B. 
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could  not  amend  the  record  when  he  had 
closed  the  enquiry,  for  he  was  functus 
officio^  he  was  no  longer  a  Court,  so  that 
no  order  of  his  made  later  on  could  avail. 
It  may  be  that  if  that  record  were  brought 
by  way  of  appeal  or  on  motion  bafore  the 
High  Court,  then  the  record  could  be  treated 
as  the  record  of  the  High  Court,  and  then 
the  Court  could  amend  it ;  but  that  has 
not  been  done,  and  on  the  present  trial 
neither  the  High  Court  nor  this  Court  can 
amend  the  record.  These  proceedings  are 
brought  to  enforce  the  record,  and  are  not 
proceedings  in  which  it  can  be  questioned. 
If  the  High  Court  could  amend  the  record, 
then  we  also  could  do  so,  if  it  came  before 
this  Court  by  way  of  appeal  from  an  order 
of  the  High  Court. 

If  then  the  record  cannot  be  amended, 
and  if  it  does  not  order  Dawson  to  pay 
the  coste  in  dispute,  then  the  borough 
must  pay  them.  In  opposition  to  this  it 
is  urged  that  the  borough  cannot  now  be 
made  to  pay  them,  because  the  certificate 
or  order  issued  by  the  Treasury  was  as- 
sumed to  be  cancelled  and  a  second  issued ; 
and  it  is  urged  thac  the  Treasury  could 
not  cancel  that  order  or  certificate,  and 
could  not  issue  the  second  order  or  certi- 
ficate, and  that  thia  mcmdamua  cannot  be 
held  to  apply  to  the  first  certificate,  which 
is,  it  is  said,  the  only  valid  certificate,  for 
that  the  Court  has  been  asked  for  a  man-' 
damns  with  respect  to  the  second  certifi- 
cate. The  argument  is  that  the  certificate 
is  an  award  or  a  judicial  order,  and  that 
this  being  so,  it  cannot  be  cancelled.  If 
it  was  an  award  or  a  judgment  that  is 
obvious,  but  it  seems  to  me  that  it  was 
not  an  award  or  a  judgment,  and  I  agree 
with  the  Queen's  Bench  Division  that  it 
was  only  a  ministerial  act.  I  am  there- 
fore  of  opinion  that  the  Treasury  could 
cancel  the  first,  and  could  issue  the  second 
certificate,  and  that  there  is  nothing  to 
prevent  the  Treasury,  when  there  has  been 
misteke  on  the  part  either  of  themselves 
or  others,  from  cancelling  one  order  and 
issuing  a  second.  The  second  certificate 
was  therefore  valid. 

Then  it  is  said  that  the  Court  ought  not 
to  let  the  mandamus  go  on  account  of  the 
injustice  and  hardship  which  it  will  inflict 
on  certain  individuals,  and  further  because 
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it  will  order  the  officers  of  the  borough  to 
commit  an  illegal  act.  With  regard  to  this 
second  reason,  the  illegality  alleged  is  that 
what  is  called  a  retrospective  rate  must 
be  made,  and  it  is  said  that  would  be 
illegal.  I  apprehend  that,  as  a  general 
rule,  a  retrospective  rate  cannot  be  made 
by  a  corporation  such  as  this;  but  the 
question  is,  whether  the  statute  under 
which  these  enquiries  into  corrupt  prac- 
tices at  municipal  elections  are  held  does 
not  give  a  corporation  power  to  make  a 
retrospective  rate.  It  seems  to  me  the 
provisions  of  section  22  of  35  k  36  Vict. 
c.  60  (10)  do  give  that  power.  It  directs 
that  the  money  paid  by  the  Commissioners 
of  the  Treasury  "shall  be  repaid  to  the 
said  commissioners  on  their  certificate  by 
the  treasurer  of  the  borough  to  which  the 
petition  relates  out  of  the  borough  fund  or 
rate."  The  true  principle  in  my  opinion 
is,  that  wherever  the  Legislature  says  that 
a  sum  is  to  be  paid  out  of  a  rate,  and 
where  there  is  a  necessary  implication  that 
that  rate  must  be  retrospective,  then  the 
direction  to  pay  a  sum  out  of  a  rate 
carries  with  it  the  power  to  make  a  retro- 
spective rate.  Now  in  this  case  the  ex- 
penses cannot  be  ascertained  till  the  end 
of  the  enquiry,  the  amount  cannot  be  paid 
by  the  Treasury  till  the  trial  is  closed ;  so 
that  the  Treasury  cannot  require  its 
repayment  till  the  enquiry  has  ended. 
These  facts  shew,  therefore,  that  there 
is  given  by  the  statute  a  power  to 
make  a  retrospective  rate.  With  regard 
to  the  allegation  that  hardship  must  arise 
from  the  delay  of  the  Treasury,  I  am 
of  opinion  that  there  has  been  no  un- 
reasonable delay.  The  truth  is  that  the 
delay  is  the  result  of  the  mistake  made  by 
the  barrister ;  and  then  a  further  delay  has 
been  caused  by  the  borough,  for  the  Trea- 
sury waited  for  the  borough  to  pay  these 
costs.  If  there  had  been  on  the  part  of  the 
applicants  for  the  mandamiia  unreasonable 
delay,  then  the  High  Court  would  have  had 
a  discretion,  and  the  Court  might  have  ex- 
ercised that  discretion  by  declining  to  grant 
the  maTidamus,  It  was  further  said  that 
there  could  be  no  appeal  on  the  question  of 
discretion,  but  I  must  repeat  what  I  have 
said  on  former  occasions,  that  the  Legis- 
lature has,  by  the  Judicature  Act,  given 
an  appeal  to  this  Court  on  discretionary 


orders  of  the  High  Court;  in  this  case 
there  has  been  no  error  in  the  exercise  of 
that  discretion,  so  that  the  question  be- 
comes of  no  importance.  I  am  of  opinion 
that  the  judgment  of  the  Divisional  Court 
is,  on  the  points  on  which  all  the  Judges 
agreed,  right,  and  that  on  the  one  point 
on  which  Mr.  Justice  Manisty  differed 
from  the  other  Judges,  the  opinion  of  the 
majority  was  correct. 

Cotton,  L.  J. — I  am  of  the  same  opinion ; 
and  after  the  judgments  which  have  been 
delivered,  I  do  not  think  it  necessary  to 
say  much.  The  main  point  is  as  to  the 
order  of  the  barrister  who  tried  the  pe- 
tition in  question,  assuming  and  agreeing 
as  I,  do  that  his  Court  is  a  Court  of  record, 
so  that  the  order  of  the  Court  most  be  in 
writing,  whereas  the  order  which  it  is 
alleged  exists,  and  which  directs  Dawson 
to  pay  the  costs,  is  not  in  writing.  I  am 
not  of  opinion  that  on  the  facts  before  us 
there  is  any  ground  for  amending  the 
order,  and  I  should  not  be  inclined,  if  we 
had  the  power,  to  make  an  order  amend- 
ing a  written  order  of  the  barrister  who 
tried  the  petition.  This  case  differs  essen- 
tially from  the  case  of  Williams  v.  Lord 
Bagot  (6).  In  that  case  the  Court  had 
the  order  of  the  inferior  Court  before  it, 
for  the  purpose  of  deciding  whether  there 
was  error  in  that  order.  Of  course,  when 
the  order  was  before  the  Court  for  that 
purpose,  the  Court  must  have  the  power 
to  see  that  the  Court  below  had  in  fact 
returned  it  to  the  order  which  had  been 
made.  It  was  therefore  right  when  it 
was  suggested  that  the  order  before  it  was 
not  the  actual  order  made  by  the  Court 
to  send  the  order  back  to  the  inferior 
Court  for  the  purpose  of  directing  the 
Judge  of  that  Court  to  send  to  the  Court 
above  what  was  in  £ax$t  his  order.  But  in 
the  present  case  the  order  of  the  barrister 
does  not  come  before  us  except  incident- 
ally. It  is  a  mere  matter  of  evidence, 
adduced  in  order  to  shew  the  Court  that 
it  ought  not  to  decide  that  the  borough  is 
liable  under  the  statute,  because  it  is  said 
that  as  a  matter  of  evidence  the  barrister 
ordered  some  one  else  to  pay  the  costs.  I 
am  of  opinion  that  in  such  a  proceeding 
neither  the  Court  below  nor  this  Court 
could  make  any  alteration  in  the  order. 
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even  if  the  facts  authorised  an  alteration 
to  be  made  upon  an  application  properly 
made  to  a  proper  tribunal. 

Then  it  is  said  that  the  Treasury  can- 
celled the  first  certificate ;  but  that  was 
merely  a  certificate  of  the  fact  that  the 
Treasury  had  paid  the  expenses  mentioned 
in  the  certificate,  and  that  it  considered 
them  proper  expenses ;  it  was  not  a  judi- 
cial order,  it  was  only  a  certificate  of  the 
amount  which  has  been  ascertained,  the 
liability  of  the  corporation  to  pay  which  is 
derived,  not  from  the  certificate  but  from 
the  statute.  The  Treasury  had  power  to 
withdraw  the  first  certificate  and  to  issue 
the  second  certificate.  There  is  then  a  legal 
liability  on  the  corporation  of  the  borough ; 
but  it  is  then  urged  that  the  Court  will 
exercise  a  discretion  before  it  issues  a 
mandamus.  That  is  so;  and  the  order 
made  directing  the  mandamus  to  issue  is 
an  order  which,  by  the  Judicature  Act,  is 
made  subject  to  appeal.  No  doubt  this 
Court  would  be  slow  to  interfere  with  the 
discretion  of  the  Court  below,  but  that 
discretion  must  be  exercised  on  recognieed 
rules.  The  discretion  to  be  exercised  is 
that  kind  of  discretion  which  the  Co\u*t  of 
Chancery  exercised,  not  on  interlocutory 
proceedings,  but  at  the  hearing  of  the 
cause,  when  it  had  to  decide  whether  the 
plaintiff  was  entitled  to  an  injunction  or 
Ly  other  extraoidiBary  reUd--that  is, 
relief  given  only  on  equitable  principles, 
and  by  the  old  Court  of  Chancery. 

This  is  a  proceeding  really  for  the  pur- 
pose of  giving  a  person  certain  relief  to 
which  it  has  been  ascertained  he  is  en- 
titled, and  yet  this  Court  was  asked  to 
deprive  him  of  his  rights.  The  question 
was  raised  by  a  preliminary  objection, 
and  proceedings  have  been  tdken  in  order 
to  deal  with  all  the  facts.  It  would,  in 
my  opinion,  require  strong  facts  to  enable 
the  Court  to  say  that  the  plaintiffs  should 
not  have  what,  on  the  ascertained  facts, 
are  their  rights.  Further,  the  Court  of 
Chancery  b^^an  to  exercise  its  discretion 
in  such  a  case  by  considering  whether  a 
plaintiff  should  have,  not  the  payment 
of  a  sum  of  money  or  something  in  the 
nature  of  damages,  but  what  may  be  called 
a  legal  right  to  be  enforced  in  the  Court  of 
Chancery,  that  is,  something  like  what  we 
find  in  NichoU  t.  AUen  (8).    In  that  case 
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the  plaintiff  got  the  damages  he  was  en- 
titled to  on  the  ground  that  the  bridge 
was  out  of  repair;  the  question  was 
whether  he  should  have  any  additional  or 
extraordinary  relief.  But  here  it  is  not  a 
question  whether  a  manda/mus  should  be 
granted  for  the  purpose  of  ^ving  some- 
thing other  than  damages,  it  is  only  a 
proceeding  to  compel  the  defendants  to 
put  themselves  in  funds  for  the  purpose  of 
paying  damages.  It  is  not  a  proceeding 
to  give,  by  way  of  specific  performance  or 
by  injunction,  something  different  from 
damages.  It  would  therefore  require 
strong  reasons  to  prevent  this  Court  from 
granting  a  mandamus. 

Here  all  that  is  urged  is  actual  delay. 
On  that  point  I  quite  agree  with  the  rest 
of  the  Court  that  there  is  not  sufficient  in 
the  conduct  of  the  Commissioners  of  the 
Treasury  in  this  case  to  enable  us  to  say 
that  in  our  discretion  we  ought,  they  being 
entitled  to  obtain  the  money,  to  abstain 
from  granting  a  mundamu^  to  the  cor- 
poration to  put  themselves  in  funds  in 
order  to  pay  what  the  Treasury  is  entitled 
to  receive. 

Appeal  dismissed. 


Solicitors — Hare  &  Fell,  for  the  Treasury ;  C.  J. 
Mander,  agent  for  R.  A.  Ward,  Maideohead, 
for  the  Corporation  of  Maidenhead. 


[IN  THE  COURT   OF  APPEAL.] 

Tthe  board  op  works  of 

1882.        j      the   hackney  district 

April  20,  21.  I      r.   the  great  eastern 

L      RAILWAY  COMPANY. 

Metropolitan  Management  Acts — 18  d: 
19  Ftc^  c.  120.  s.  106—26  ct-  26  Vict. 
c.  102.  s.  77 — Expenses  of  Paving  New 
Street  on  Bridge  with  Side  WaUs  belonging 
to  Railway  Company — lAahUity  of  Comr 
pany  as  Owner  of  Land  bounding  or  abut- 
ting on  a  Street. 

[For  the  report  of  the  above  case,  see 
51  Law  J,  Rep.  M.C.  67.] 
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1882.    1 

.       .,    Q    S       STONE  V,  HTTE  AND  OTHERS. 

Employer's  Liability  Act  (43  <t'  44  Vict. 
e.  42.  *.  7)^Invalid  or  Defective  Notice. 

A  notice  uruler  the  Employer's  Liability 
Act,  1880,  omitted  to  stcUe  the  cause  of  the 
injury : — Held,  that  such  omission  was  a 
*'  defect  "  in  the  notice,  which  in  tJie  absence 
of  evidence  of  an  intent  to  mislead  did  not 
render  the  notice  invalid. 

This  was  an  action  tried  on  the  7th  of 
March,  1882,  in  the  Lambeth  Connty 
Court,  before  a  Judge  and  a  jury,  for 
damages  for  personal  injuries  under  the 
Employer's  Liability  Act  (43  k  44  Vict 
c.  42). 

The  plaintiff  being  called  upon  to  prove 
that  he  gave  notice  of  his  claim  in  accord- 
ance with  section  7  of  the  Act  (1),  a  letter 
of  the  13th  of  December,  1881,  from  the 
plaintiff's  solicitor,  was  put  in,  which  how- 
ever did  not  state  the  cause  of  the  injury. 

Thereupon  the  learned  Ck)unty  Court 
Judge  held  that  no  sufficient  notice  had 
been  served  on  the  defendant  in  accordance 
with  section  7  of  the  Act  (1),  and  that  the 
omission  to  state  the  cause  of  the  injury 
was  not  such  *'  a  defect  or  inaccuracy  "  as 
would  come  within  the  meaning  of  the 
last  clause  in  that  section ;  and,  further, 
that  if  this  omission  could  be  regarded  as 
a  mere  defect  or  inaccuracy,  it  was  such  as 
would  prejudice  the  defendant  in  his 
defence,  and  must  have  been  made  for  the 
purpose  of  misleading. 

The  plaintiff  was  therefore  non-suited. 

The  plaintiff  moved  by  way  of  appeal 
for  a  new  trial  on  the  groimd  of  mis- 
direction. 

(1)  43  &  44  Vict.  c.  42.  s.  7 :  "Notice  in 
respect  of  an  injury  andcr  this  Act  shall  give  the 
name  and  address  of  the  person  injured,  and 
shall  state  in  ordinary  language  the  cause  of  the 
injury,  and  the  date  at  which  it  was  sustained, 
and  shall  be  served  on  the  employer,  or  if  there 
is  more   than  one  employer,  upon  one  of  such 

employers A  notice  under  this  section 

shall  not  be  deemed  invalid  by  reason  of  any 
defect  or  inaccaracy  therein  nnless  the  Judge 
who  tries  the  action  arising  from  the  injury 
mentioned  in  the  notice  shall  be  of  opinion  that 
the  defendant  in  the  action  is  prejudiced  in  his 
defence  by  such  defect  or  inaccuracy,  and  that 
the  defect  or  inaccuiacy  was  for  the  purpose  of 
mialeading." 


Atherley  Jones,  for  the  defendantay  cited 
Moyle  V.  Jenkins  (2)  and  Keen  ▼.  The 
MiUwaU  Dock  Company  (3), 

L.  Glyn,  for  the  plaintiff,  was  not  called 
upon. 

Mathew,  J. — I  think  this  non-suit 
must  be  set  aside.  The  only  notice  sent 
to  the  defendants  was  in  these  words : — 

«*  13  Trafalgar  Square,  P.  P.  Bead, 
December  13,  1881. 

"Sir,— Mr.  Stone,  of  193  St.  George's 
Boad,  Peckham,  has  consulted  me  respect- 
ing the  injury  sustained  by  him  whDe  in 
your  employment  on  the  19th  of  November 
last,  and  also  respecting  the  improper 
manner  in  which  he  was  discharged  by 
you. 

*'  He  is  now,  and  has  for  some  time  past, 
been  under  medical  treatment  at  Guy's 
Hospital  as  out-patient,  particolarly  for 
the  injury  to  his  leg,  and  has  been  unable 
to  earn  anything,  and  will  be  so  for  some 
time  to  come. 

"  I  shall  be  glad  to  know  if  you  care 
about  your  medical  man  seeing  him,  and 
what  you  propose  to  do  in  the  matter. 

"  Yours  truly, 
"  (Signed)        Wm.  Hy.  Matthews. 

"  Mr.  Hyde,  154  Walworth  Road,  S.E." 

''Engaged  one  month  on  trial.  Paid 
weekly,  iX  Is.  Afterwai*ds  to  be  taken  on 
regularly  to  drive  engine." 

And  the  answer  thereto  ran  thus : — 

''  Memorandum. 
"  liondon,  December  14, 1881. 
"  From  R.  Hyde  &  Co.,  sole  importers 
of  the  Hartz  Mountain  Bread,  154  Wal- 
worth Road. 

"To  W.  H.  Matthews,  Trafalgar 
Square,  S.E. 

"  Dear  Sir, — In  reference  to  yours  of  the 
13th  concerning  Mr.  Stone,  it  is  an  at- 
tempt at  imposition,  and  you  can  do  just 
what  you  think  most  judicious. 

"  Yours,  Ac, 
"  (Signed)        R.  Hyde." 

Then  the  action  was  commenced,  and 
on  the  trial  an  objection  was  taken  by  the 
learned  County  Court  Judge  that  there 
was  no  6u£Scient  notice,  because  in  the 

(2)  AntSf  p.  112. 

(3)  Ante,  p.  277. 
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stone  y.  Hyde, 

letter  of  the  plaintiff's  solicitor  the  ''  cause 
of  the  injury  "  was  not  specified  as  required 
by  section  7.  But  it  is  dear  to  me  that 
there  was  a  notice,  and  equally  clear  that 
that  notice  was  defective  as  distinguished 
from  invalid.  The  statute  was  passed 
with  the  object  of  giving  relief  and  remedy 
to  the  working  classes,  and  a  sweeping 
provision  was  inserted  to  the  effect  that 
mere  defect  in  the  notice  should  not  put 
^the  plaintiff  out  of  Court  unless  the  Judge 
should  hold  that  the  defect  prejudiced  the 
defendant,  and  that  the  defective  notice 
was  clearly  intended  so  to  prejudice  him. 
Now  the  Judge  here  has  held  that  the 
omission  of  the  cause  of  the  injury  was 
not  a  mere  defect,  but  rendered  this  no 
notice ;  or  that  if  it  were  a  defect  only,  "  it 
must  have  been  for  the  express  purpose  of 
misleading  the  defendants."  I  asked  in  the 
course  of  the  argument  what  evidence  there 
was  of  this  intention,  and  it  was  admitted 
that  there  was  none.  The  learned  Judge  did 
not  find  as  a  £act  that  there  was  such  in- 
tention, but  that  the  omission  must  have 
been  made  with  such  intent.  Therefore 
the  judgment  in  this  particular  did  not 
contain  a  finding  of  fact  such  as  would 
preclude  an  appeal ;  and  I  am  satisfied  that 
the  notice  was  only  defective,  and  not  in- 
valid. 

Cave,  J. — I  am  of  the  same  opinion. 
Section  7  requires  that  the  notice  should 
give  the  name  and  address  of  the  person 
injured,  and  state  the  cause  of  the  injury. 
Now  it  is  said  that  the  letter  of  the  plain- 
tiff's solicitor  was  no  notice,  because  the 
cause  of  injury  is  not  stated.  If  so  there 
could  be  no  such  thing  as  a  defective 
notice,  because  any  omission — e.g.,  of  the 
name  or  address — would  render  what  was 
intended  as  a  notice  of  no  effect.  The 
Legislature,  I  think,  contemplated  the 
possibility  of  the  notice  being  given  by 
persons  possessed  of  no  great  amount  of 
knowledge,  and  for  that  reason  provided, 
as  enacted  at  the  end  of  section  7,  that 
a  defect  should  not  invalidate  the  notice 
unless  the  Judge  finds,  that  is,  upon  evi- 
dence, that  the  intention  of  giving  such 
defective  notice  was  to  prejudice  the  defen- 
dant. The  County  Court  Judge  has  not 
in  this  case  applied  his  mind  to  that  ques- 
tion, but  seems  to  have  held,  without 
hearing  any  evidence  on  the  point,  that 
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such  a  notice  as  this  must  have  been  mis- 
leading. Why  he  so  held  I  cannot  see. 
Nor  can  I  see  why  he  held  that  it  must 
have  been  intended  to  prejudice  the  defen- 
dants, for  there  does  not  appear  to  have 
been  any  evidence  given  on  the  point.  I 
therefore  do  not  understand  him  to  have 
found  it  as  a  matter  of  fact,  but  to  have 
decided  it  as  a  question  of  law,  deducible 
from  the  form  and  nature  of  the  notice. 
From  such  a  ruling  there  is,  therefore,  an 
appeal,  and  I  thmk  that  appeal  should 
succeed. 

Appeal  allowed  toitii  casts. 


Solicitors — E.  A.  Swan,  for  plaintiff ;  E.  Eimber, 

for  defendants. 


1882 
June  7 


:.} 


PULLING  V,  THE  GREAT  EASTERN 
RAILWAY  COMPANY. 


Administration — Personal  Injury  to  In- 
testate occasioning  Expense — Action  of  Tort 
for  Da/mage  to  Intest(Ue*s  JEstate — Loss  of 
IntestcUe*s  Wages — Medical  Expenses, 

An  action  of  tort  against  a  railway 
company  toas  commenced  by  the  deceased 
intestate  in  his  lifetime  to  recover  by  way  of 
dam^ages  the  expenses  of  medical  attendance 
and  nursing  and  loss  ofwages,  and  on  his 
death  his  administratrix  was  substituted 
as  plaintiff: — Held,  that  the  action  was 
not  maintainable,  being  ^  in  fact,  a  personal 
action  which  did  not  survive. 

The  statement  of  claim  alleged  that  the 
plaintiff  was  the  administratrix  of  Edward 
Pulling,  deceased,  her  husband,  and  that 
he  had  commenced  the  action  in  his  life- 
time against  the  defendants ;  and  that  the 
plaintiff  had,  upon  his  death,  been  by  an 
order  of  the  Court  substituted  as  plaintiff. 

The  said  Edward  Pulling,  while  crossing 
the  defendants'  railway,  was,  by  the  neg- 
ligence of  the  defendants'  servants,  knocked 
down  and  run  over  by  an  engine,  and  sus- 
tained personal  injuries. 

In  consequence  of  such  injuries  he  was 
compelled  to  leave  his  employment,  and 
fi'om  that  time  until  his  death  he  was  pre- 
vented from  following  his  occupation,  and 
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PuUhig  V.  Great  Eagtern  Hail,  Co, 

from  earning  the  wages  and  profitei  which 
he  otherwise  would  have  earned,  and  he 
also  incurred  expenses  in  medical  attend- 
ance and  nursing  during  his  illness ;  and 
at  the  time  of  his  death  his  personal  estate 
and  effects  were  much  diminished  in  value 
by  reason  of  the  aforesaid  circumstances. 
Demurrer. 

Lu8h  Wilson^  in  support  of  the  demurrer, 
was  stopped. 

W.  H.  Clay,  for  the  plaintiff.— The  in- 
testate's estate  was  during  his  lifetime 
damaged;  the  injuries  occasioned  by  the 
defendants'  negligence  necessarily  caused 
expense  and  loss.  He  had  a  right  of 
action  when  he  issued  the  writ,  and  as  the 
injury  to  the  estate  had  then  occurred,  his 
administratrix  might  continue  the  action 
under  4  Edw.  3.  c.  7. — Bradshaw  v.  The 
Lancashire  and  Yorkshire  Raikoay  Com- 
party  (1),  LeggoU  v.  The  Great  Northern 
Railway  Company  (2)  and  TwycrosB  v. 
Grant  (3). 

Denmak,  J. — ^I  think  that,  notwith- 
standing the  argument  of  Mr.  Clay,  we 
ought  to  decide  in  fetvour  of  this  demurrer. 
The  action  is  a  peculiar  one.  It  was 
brought  by  or  rather  continued  by  the  ad- 
ministratrix of  a  deceased  person.  De- 
ceased himself  had  brought  an  action 
against  the  railway  company  for  injuries 
received  by  him,  not  as  a  passenger,  but  as 
one  of  the  public,  who,  in  crossing  the 
defendants'  line  was  knocked  down  and 
injured,  owing,  as  he  alleged,  to  the  de- 
fendants' negligence.  The  action,  as  now 
before  us,  is  undoubtedly  one  of  tort ;  but 
the  present  plaintiff  says  that  the  effect  of 
the  tort  was  to  occasion  the  deceased  to 
incur  medical  and  other  expenses  before 
his  death,  and  it  is  to  recover  these  that  she 
sues.  I  think  that  this  cannot  be  done 
without  repealing  the  rule,  which  says, 
''  adtio  peraorudia  moritur  cum  persona," 
It  is  true  that  to  a  certain  extent  the  doc- 
trine has  been  qualified  so  for  as  that, 
under  the  statute  of  Edw.  3,  it  has  been 

(1)  44  Law  J.  Rep.  CJ".  148;  Law  Bep.  10 
C.P.  189. 

(2)  45  Law  J.  Rep.  Q.B.  557 1  Law  Bep.  1 
Q.B.  D.  699. 

(3)  48  Law  J.  B^.  Q.B.  1 ;    Law  Bep.  4 
C,P.  D.  40. 


held  that  if  an  action  be  brought  substan- 
tially for  tlie  impairment  of  the  estate,  it 
may  be  supported  though  in  form  personal. 

But  no  case  has  gone  so  far  as  to  hold 
that  when  the  original  tortious  act  was  the 
personal  injury  caused  to  the  plaintiff,  so 
as  to  give  rise  to  a  strictly  personal  action, 
such  action  can  be  maintained  after  death 
by  the  executor  or  administrator,  merely 
because  some  expenditure  of  money  was 
incurred  in  consequence  of  the  injury  be- 
fore death. 

In  Bradshaw  v.  Th^  Lancashire  and 
Yorkshire  Railway  Company  (1),  the  judg- 
ment of  the  Court  did  not  go  that  length : 
we  decided  expressly  on  the  ground  that 
it  was  an  action  of  contract.  In  Leggott 
V.  The  Great  Northern  Railway  Company 
(2),  the  Court  expressed  some  doubt  as  to 
the  decision  in  Bradshaw  v.  The  LancO' 
shire  and  Yorkshire  Railway  Company  (1), 
but  felt  bound  by  it;  and  Mr.  Justice 
Mellor  treated  the  case  before  him  as  being 
an  action  of  contract ;  while  Mr.  Justice 
Quain  held  that  it  feU  within  the  statute 
4  Edw.  3.  c.  7,  which  enables  an  executor 
to  bring  an  action  for  damages  to  the 
personal  estate.  There  is,  however,  no 
language  in  either  judgment  to  support 
the  proposition  of  the  survival  of  personal 
actions. 

As  to  the  dicta  in  Twycross  v.  Grant 
(3),  they  do  seem  to  go  further  in  the 
direction  of  Mr.  Clay's  contention ;  but  it 
must  be  observed  that  the  tort  there  sued 
for  was  one  consisting  purely  of  an  injury  to 
property  by  deceit ;  and  it  was  in  no  sense 
an  ii^ury  to  the  person.  It  was  a  case  of 
damage  to  the  estate,  which  makes  it  a 
very  different  case  to  this.  This  is  mis- 
conduct in  the  management  of  a  train  in- 
juring a  man  so  that  he  has  to  call  in 
a  doctor.  There  is  nothing  to  bring  the 
case  within  the  category  of  matters  in- 
cluded in  the  Act  of  Edw.  3;  and  so 
there  is  nothing  that  I  can  see  to  do 
away  with  the  rule  that  a  personal  action 
does  not  survive.  The  demurrer  must 
therefore  be  allowed. 
Pollock,  B.,  concurred. 


Solicitors — J.  F.  Terry,  for  plaintiff;  Capel  A 
Cnrwood,  for  defendants. 
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[IN  THE  COUBT  OF  APPEAL.] 
18B2.     1  HUNT  V.  AUSTIN. 

May  1 7.  J  JSx  parte  mason.* 

PracUee — SolieUor — Charging  Order  on 
MvMy  tn  Court — Subetituted  Service  of 
Sumnwns  to  pay  out  Money  in  Court  to 
Solicitor. 

M,  having  obtained  a  charging  order ^ 
under  23  dSr  24  Vict.  c.  127.  e.  28,  on  a  sum 
in  Court  belonging  to  the  de/endarU,  in  re- 
epeet  of  his  taxed  costs  as  solicitor  for  the 
defendant,  took  out  a  summons  ccdling  on 
the  defendant  to  sheto  cause  why  the  money 
should  not  be  paid  ovA  of  Court  to  him,  in 
part  satisfaction  of  his  costs.     The  defen- 
dant successfully  evaded  service  of  the  sumr 
mons.     The  Court  of  Appeal  ordered  a 
notice  to  be  put  up  in  the  Master* s  office, 
to  the  effect  tJiat  the  summons  had  been 
issued,  and  would  be  taken  to  have  been 
duly  served  upon  the  defendant  if  he  did 
not  appear  within  one  month  from  the  date 
of  such  notice  ;  that  a  similar  notice  aliould 
be  inserted  in  the  **  Times "  newspaper ; 
and  should  also  be  sent  to  one  L,,  who  %oas 
the  last  person  who  acted  as  the  defendant's 
solicitor ;  and  to  one  H,,  who  was  one  of 
the  defendants  friends. 

This  was  an  application  for  leave  to  sub- 
stitute servioe  of  a  summons  under  the 
following  drcumstanoes : — 

It  appeared  from  the  a£Gidavits  that 
Mason  had  acted  as  solicitor  to  the  defen- 
dant in  the  action  of  Hunt  v.  Austin,  but 
solicitors  were  changed  before  the  action 
came  on  for  trial,  and  one  Lamb  acted  on 
behalf  of  the  defendant.  The  documents 
and  papera  in  the  action  were  handed  over 
to  Lamb  by  Mason  for  the  purposes  of  the 
trial,  subject  to  a  lien  which  Mason  had 
upon  them  for  his  costs,  damages  and  ex- 
penses incurred  by  him  up  to  the  time  of 
changing  solicitors.  A  sum  of  7 1 8/.  1 78,  Id,, 
which  one  Bucknall  owed  to  the  defen- 
dant, had  been  paid  into  Court  to  abide 
the  result  of  the  action,  and  at  the  trial 
a  verdict  was  taken  by  consent  for  the 
plaintiff  for  6001.,  the  balance  to  be  paid  to 
the  defendant.  Mason  having  obtained  a 
charging  order,  under  23  &  24  Vict.  c.  127. 
8.  28,  upon  the  balance  still  in  Court  for 
his  costs,  damages  and  expenses,  which  were 

*  Coram  Brett,  L.J. ;  and  Ck)ttOD,  L.J* 


taxed  ex  parte  at  19N.  odd,  took  out  a  sum- 
mons calling  upon  the  defendant  to  shew 
cause  why  the  balance  118/.  I7s.  Id.  should 
not  be  paid  to  him  in  part  satisfJEUStion  of  his 
taxed  costs.  The  defendant  evaded  service 
of  the  summons.  Affidavits  were  filed,  in 
which  it  was  stated  that  Lamb  had  oeaised 
to  act  as  the  defendant's  solicitor,  and  did 
not  know  his  address,  and  that  one  Ho- 
garth, who  had  introduced  the  defendant 
to  Mason,  was  one  of  the  defendant's 
friends.  The  Master  at  chambers  and  the 
Divisional  Court  refused  to  make  any  order 
upon  the  summons  in  the  absence  of  an 
affidavit  of  service  upon  the  defendant. 
Mason  appealed. 

Brooke  Little,  in  support  of  the  applica- 
tion. 

Brett,  L.  J. — ^It  must  be  taken  that  the 
sum  of  money  which  is  in  Court  was  ob- 
tained for  the  defendant  by  the  efforts  of 
his  solicitor,  and  an  order  has  been  made 
under  the  Solicitors  Act,  and  is  still  in 
existence,  charging   that  sum  with  the 
payment  of  the  amount  due  from  the  de- 
fendant to  the  solicitor.    It  is  desired  to 
cany  this  charging  order  into  effect  by 
means  of  an  order  upon  an  officer  of  the 
Court  to  pay  this  money  out  of  Court  to 
the  solicitor.    According  to  the  practice  of 
the  Court,  which  must  be  taken  to  have 
originated  in  an  order  of  the  Court,  this 
can  only  be  done  by  a  summons,  calling 
on  the  person  against  whom  the  charging 
order  has  been  made  to  shew  cause  why 
the  money  so  charged  should  not  be  paid 
to  the  solicitor.    The  order  is  one  which 
arises  from  a  consideration  of  the  first 
principles  of  justice.    It  is  made  out  by 
the   affidavits  that  the  defendant,  who 
knew  of  the  existence  of  the  charging 
order,  and  that  such  a  summons  as  this 
would  be  served  upon  him,  has  gone  away, 
leaving  no  person  to  represent  him,  for 
the  express  purpose  of  concealing  himself 
where  no  notice  might  be  sent  to  him. 

The  defendant  has  set  the  Court  at 
defiance,  and  it  has  been  said  that  he  can 
do  so  witli  impunity,  and  can  prevent  the 
Court  from  carrying  one  of  its  orders  into 
legitimate  effect.  It  follows,  from  the  veiy 
constitution  of  the  Court,  that  if  no  Act  of 
Farliiunent  stands  in  the  way,  or  if  there 
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be  no  authority  on  the  subject,  so  that  no 
practice  can  have  sprung  up,  the  Court  can 
make  a  rule  of  practice  to  prevent  its  own 
orders  being  thrown  in  its  face  where  a 
person  purposely  keeps  out  of  the  way  in 
order  to  evade  that  which  he  knows  would 
be  the  certain  result  of  the  order.  I  am  of 
opinion  that  we  can  assume  power  to  make 
a  rule  in  order  to  meet  such  an  attempt  to 
evade  the  order  of  the  Court,  and  that  we 
can  meet  the  case  by  substituting  some 
rule  in  place  of  the  ordinary  rule  of  prac- 
tice, which  is  that  a  summons  must  be 
served  upon  the  party  or  his  solicitor. 
The  proper  way  will  be  to  declare  some 
substituted  mode  which  will  be  equivalent 
to  service  upon  the  defendant  in  this  case. 
The  order  of  this  Court  will  therefore  be, 
that  a  notice  be  put  up  in  the  Master's 
office  of  the  High  Court,  to  the  effect  that 
a  summons  has  been  issued  against  the 
defendant,  and  that  if  he  does  not  appear 
within  one  month  from  the  date  of  such 
notice,  the  summons  is  to  be  taken  to  have 
been  duly  served  upon  him;  and  that 
similar  notices  be  sent  to  Lamb,  who  was 
the  person  who  acted  last  as  the  defen- 
dant's solicitor;  and  also  to  a  person  of 
the  name  of  Hogarth,  who  was  said  to  be 
one  of  the  defendant's  friends;  and  also 
that  a  notice  to  the  same  effect  be  inserted 
in  the  Times  newspaper. 

Cotton,  L.  J. — In  my  opinion  the  Court 
ought  not  to  allow  this  charging  order  to 
become  inejQfectual  because  service  of  the 
summons  cannot  be  effected  on  the  defen- 
dant, but  care  should  be  taken  that  reason- 
able efforts  have  been  made  to  effect  ser- 
vice upon  him.  I  think  that  what  Lord 
Justice  Brett  has  suggested  are  the  only 
steps  to  be  taken  so  that  the  defendant 
shall  have  notice  of  what  has  been  done. 


Solicitor — J.  N.  Mason,  for  applicant. 


188*>         r  ''^^^  I'^X^^I'  BOARD  OP  BEXLEY  V, 
njr        oV,    <        THE  WEST  KENT  MAIN  SEWER- 

Local  Government  Board  —  Power  to 
Btate  a  Special  Case — Common  Law  Pro- 
cedure Act,  1854  (17  <fe  18  Vict,  c.  125),  s.  5 
—"Arbitration  by  Consent"  — 38  d'  39 
Vict.  c.  clxiii.  s,  93. 

The  reference  of  disputes  between  a  local 
board  and  any  constituent  authority  or 
parish  to  the  Local  Government  Board  for 
decision,  which  decision,  it  is  declared  by 
38  d&  39  Vict  c,  clxiii.  s.  93,  shall  be  Jmal 
amd  conclusive,  is  not  a  "  reference  by  cor^ 
sent "  within  the  meaning  of  the  Common 
Law  Procedure  Act,  1854  (17  d&  18  Vict, 
c.  125),  s.  5,  and  tite  Court  will  refuse  to 
hear  a  Special  Case  stcUed  by  the  Local 
Governmsnt  Board  for  its  opinion  upon 
such  reference. 

In  this  case  a  claim  was  made  for  com« 
pensation  for  injuries  alleged  to  have  been 
sustained  by  the  plaintiffs  by  reason  of  the 
mode  in  which  the  defendants  carried  on 
their  works.  The  defendants  denied  their 
liability,  and  the  facts  were  embodied  in 
the  form  of  a  Special  Case  under  the  seal 
of  the  Local  €k)vemment  Board. 

H,  TindcU  Atkinson,  for  the  plaintiff. 

E.  Bray,  for  the  defendants. 

Upon  counsel  proceeding  to  open  the 
plamti€&'  case,  the  Court  called  upon  him 
to  shew  what  power  the  board  had  to  state 
a  case — Manisty,  J.,  referring  to  section  93 
of  38  &  39  Vict.  c.  clxiii.  (1). 

H.  TindcU  Atkinson. — It  has  been  held 
that  the  provisions  of  the  Common  Law 
Procedure  Act,  1854,  with  regard  to  re- 

(1)  38  Sc  39  Vict.  c.  cbciii.  s.  93 :  «  Except  as 
in  this  Act  expressly  provided,  if  at  any  time  any 
difference  arises  between  the  board  on  the  one 
hand,  and  any  constituent  authority  or  authori- 
ties, or  person  or  pecgfiins,  on  the  other  hand,  or 
between  any  two  oonstnuent  authorities,  or  be- 
tween any  constituent  authority  and  any  parish 
or  part  of  a  parish,  or  person  or  persons,  respect- 
ing any  assessment  of  a  main  sewer  rate,  or  any 
injunction,  notice,  or  any  determination  of  the 
board,  or  any  controversy  or  other  matter  under 
this  Act,  the  same  shall,  by  virtue  of  this  Act, 
stand  referred  for  decision  to  the  Local  Govern- 
ment Board,  whose  decision  thereon ,  and  respect- 
ing the  costs  of  the  reference,  shall  be  binding 
and  conclusive.** 
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mitting  matters  to  the  reoonsideration  of 
the  arbitrator,  and  enlargii^  the  time  for 
fnftln'ng  the  award,  apply  to  references 
under  the  Lands  Clauses  Acts — In  re  The 
Dare  Valley  Railway  Coinpany  (2).  Those 
references  are  by  consent  of  the  parties; 
all  that  is  prohibited  is  a  reference  to  any 
other  arbitrator  than  the  one  fixed  by  that 
Act.  So  here  the  arbitrator  only  is  fixed, 
and  the  arbitration  is  "  by  consent "  within 
section  5  of  the  Common  Law  Procedure 
Act,  1854(3). 

[Williams,  J. — But  there  is  no  sub- 
mission here.] 

Under  the  Lands  Clauses  Act  a  man  is 
compelled  to  go  to  arbitration,  yet  such 
arbitration  has  been  held  to  be  a  "  reference 
by  consent" — Bx  parte  Harper  (4).  Rhodes 
▼.  The  Ayrdale  Drainage  Company  (5) 
decided  thos  point,  but  was  overruled  in 
the  Court  of  Appeal  in  my  favour.  This 
is  not  a  tribunal  appointed  to  try  the 
questions,  because  there  is  no  power  of 
issuing  execution. 

R.  Bray, — It  is  submitted  this  is  an 
arbitration  by  consent.  Could  not  the 
award  be  set  aside  on  the  ground  of  some 
misconduct  of  the  board  f  The  word 
"  referred  "  is  that  which  is  generally  used 
in  connection  with  arbitration.  This  is  a 
private  Act,  therefore  in  the  nature  of  an 
agreement,  and,  in  fact,  constitutes  a  sub- 
missioiL  This  is  not  like  the  case  of  the 
Railway  Commissioners — they  can  be  re- 
strained. Could  prohibition  to  the  Local 
Qovemment  Board  be  moved  for  %  There 
is  no  power  of  calling  witnesses  conferred 
on  the  board,  which  cannot  decide  questions 
of  law. 

(2)  37  Law  J.  Rep.  Chanc.  719 ;  Law  Rep.  4 
Ch.  App.  664. 

(3)  17  &  18  Vict.  c.  126.  a.  6 :  "  It  shall  be 
lawful  for  the  arbitrator,  upon  any  compulsory 
reference  under  this  Act,  or  upon  any  reference 
by  consent  of  the  parties,  where  the  submission 
is  or  may  be  made  a  rule  of  any  of  the  Superior 
Courts  of  Law  or  ^aity  at  Westminster,  if 
he  shall  think  fit,  an<]^f  it  is  not  provided  to 
the  contrary,  to  state  his  award,  as  to  the  whole 
or  any  part  thereof,  in  the  forni  of  a  Special 
Case,  for  the  opinion  of  the  Court,  and  when 
an  action  is  referred,  judgment,  if  so  ordered, 
may  be  entered  according  to  the  opinion  of  the 
Court." 

(4)  Law  Rep.  18  Eq.  639. 

(6)  43  Law  J.  Rep.  C.P.  323 ;  Law  Rep.  9 
C.P.  608 ;  46  Law  J.  Rep.  C.P.  861 ;  Law  Rep. 
1  C.P.  D.  103. 

Vol.  61.— Q.B. 


Manistt,  J. — There  is  no  power  to  state 
this  Special  Case,  which  is  not  in  the 
nature  of  a  case  stated  by  an  arbitrator. 
The  38  k  39  Yict.  c.  clziii.  s.  93,  after 
giving  certain  powers  to  public  bodies, 
enacts  that, ''  if  at  any  time  any  difference 
arises  between  the  board  on  the  one  hand, 
and  any  constituent  authority  or  authorities 
(as  the  Sewerage  Board  and  the  Local  Board 
for  the  district)  on  the  other  hand,  or  be- 
tween any  constituent  authority  and  any 
parish  or  part  of  a  pansh,  or  person  or 
persons,  with  respect  to  any  assessment, 
rate,  notice,  or  any  controversy  or  other 
matter  under  the  Act,  the  same  shall,  by 
virtue  of  this  Act,  stand  referred  for  decision 
to  the  Local  Qovemment  Board,  whose  de- 
cision thereon  shall  be  final  and  binding." 
This  seems  to  have  been  enacted  to  avoid 
litigation  before  the  ordinaiy  tribunals  of 
the  country,  and  to  transfer  all  such  con- 
troversies to  the  Local  €k)vemment  Board 
for  final  and  conclusive  decision.  We 
should  defeat  this  intention  by  hearing  this 
Special  Case,  which  is  not  an  arbitration 
case  or  in  the  nature  of  a  submission  to 
arbitration.  We  are  not  bound  by  the  de- 
cision of  the  Court  of  Appeal  in  the  case 
of  Rhodes  v.  Tlie  Ayrdale  Drainage  Com* 
pany  (5),  as  that  case  was  decided  on  the 
words  of  section  25  of  the  Common  Law 
Procedure  Act,  1854,  and  in  cases  under 
that  section  the  consent  is  full  though  the 
arbitrator  is  fixed  upon.  Here  there  is 
no  consent  and  no  submission. 

Williams,  J. — ^I  am  of  the  same  opinion. 
The  Local  Boai*d  for  Bexley  and  the  West 
Kent  Sewerage  Board  have  a  number  of 
nice  questions  and  controversies  between 
them  as  to  what  ought  to  constitute  grounds 
for  compensation  for  injury  done  by  the 
Sewerage  Board  in  carrying  on  their  sewer- 
age works.  These  the  two  boards  desire 
to  have  settled  by  this  Court  on  the  hear- 
ing of  a  SpeciaJ  Case,  embodying  those 
questions,  stated  under  the  seal  of  the 
Local  Government  Board.  The  only  au- 
thority the  Court  could  have  to  entertain 
and  determine  those  matters  is  that  given 
by  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  s.  5.  That  section 
provides  that,  "  It  shall  be  lawful  for  the 
arbitrator,  upon  any  compulsory  reference 
under  the  Act  (which  does  not  cover  this 
case),  or  upon  any  reference  by  consent  of 
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parties/'  to  state  a  case  for  the  opinion  of 
the  Court.  It  appears  to  me  that  neither 
by  the  words  nor  in  the  sense  is  any 
authority  given  us  in  this  instance  to  hear 
this  Special  Case,  for  this  cannot  be  said  to 
be  a  "  reference  by  consent  of  the  parties." 
The  statute  38  &  39  Vict.  c.  cbdii.  s.  93 
distinctly  provides  that  disputes  shall  stand 
referred  for  decision  to  the  Local  Govern- 
ment Board — ^that  is,  as  it  seems  to  me, 
appoints  a  tribunal  specially  selected  for 
the  purposes  of  determining  these  differ- 
ences between  two  public  bodies,  and  the 
intention  is  evident  that  such  disputes 
shall  not  be  decided  by  the  ordinary 
Courts  of  Justice.  I  should  go  farther,  and 
say  that  this  Case  appears  to  be  stated  for 
the  purpose  of  obtaining  the  judgment  or 
opinion  of  the  Court,  not  upon  stated  facts, 
but  upon  a  number  of  speculative  and 
abstract  questions.  It  would,  in  my  opi 
nion,  be  most  objectionable  for  the  Court 
to  have  to  decide  such  questions,  which 
indeed  would  involve  a  treatise  upon  an 
extremely  difficult  point  of  law  for  the 
guidance  of  the  Local  Board  in  performing 
their  duties.  This  was  not  what  was  con- 
templated by  the  Common  Law  Procedure 
Act,  and  therefore  we  must  refuse  to  hear 
this  case. 

The  Court  refused  to  hear  the  cajse. 


Solicitors  —  Sidney    Matthews,    for   plaintiffs; 
May,  Sykes  ic  Batten,  for  defendants. 


1882. 

March  31.^ 

April  3. 


THE  OYEK8EER8  OF  THE  POOR  OF 
THE   TOWNSHIP  OF  CHOBLTON- 

UPON-MEDLOCK  (appellants)  v. 

THE  GUARDIANS  OF  THE  POOR 
OP  THE  CHORLTON  UNION  AND 
THE  OVERSEERS  OF  THE  POOR 
OF  THE  TOWNSHIP  OF  ARDWICK 

1^   (respondents). 

Poor — Rateable  Value — Buildings  occu- 
pied by  Municipal  Corporations  for  Pur- 
poses defined  by  Statute, 

The  gross  estimated  rental  and  ra^teable 
value  of  buildings  occupied  by  municijxd 
corporations  and  other  public  bodies  are  to 
be  ascertained,  for  the  purpose  of  parochial 


assessment,  by  reference  to  the  amomU  of 
rent  which  a  tenant,  unfettered  as  to  user 
and  unrestricted  as  to  charges,  would  give 
if  the  premises  were  in  the  market,  and 
not  by  reference  to  the  annual  profit,  if 
any,  made  or  capable  of  being  made  by 
those  using  the  premises  for  public  pur- 
poses. 

This  was  an  appeal,  under  25  k  26 
Yict.  c.  103.  s.  32,  from  a  valuation  list, 
made  under  section  1 4  of  the  same  Act,  and 
confirmed  on  appeal  by  the  recorder  of 
Manchester  at  the  quarter  sessionB  holden 
at  Manchester. 

By  the  Special  Case  it  appeared  that 
since  1876  the  rateable  value  of  the  May- 
field  Baths  and  Laundries,  situate  in 
Stove  Street,  in  the  city  of  Manchester, 
and  the  board  schools,  situate  in  Armitage 
Street,  in  the  same  city,  as  well  as  two  hun- 
dred other  tenements  of  a  like  character 
within  the  said  city,  had  been  reduced  to 
a  nominal  sum,  on  the  ground  that  they 
were  not  rateable  for  any  profit  beyond 
that  allowed  under  the  charges  fixed  by 
statute,  and  that  as  in  each  and  eveiy  of 
such  cases  profit^  in  a  commercial  sense, 
was  impossible  if  the  statutes  were  obeyed, 
the  profit  allowed  by  statute  to  be  made 
out  of  them  was  nil. 

The  question  for  the  opinion  of  the 
Court  was,  by  what  process  the  gross  esti- 
mated rental  and  rateable  value  of  such 
hereditaments  are  to  be  ascertained ;  and 
the  following  modes  of  estimating  the 
rateable  value  were  suggested  for  the  con- 
cdderation  of  the  Court : — 

1.  The  annual  interest  actually  paid  on 
the  money  borrowed  and  expended  in  the 
purchase  or  erection. 

2.  The  annual  rent  which  a  contractor 
would  require  if  he  erected  the  premises 
as  they  stood  for  the  purposes  for  which 
they  were  used. 

3.  The  amount  of  rent  which  a  tenant, 
unfettered  as  to  user  and  .unrestricted  as 
to  charges,  would  give  if  the  premises 
were  in  the  market. 

4.  The  annual  profit  which  the  corpo- 
ration or  school  board  makes  or  can  make. 

Hopwood,  Q,C,  (with  him  Meadows 
White,  Q,C.,  and  Z>.  ff.  Coghill),  for  the 
appellants. 
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AddisoHf  Q.C.  (with  him  C,  A.  RuBadt)^ 
for  the  respondent  union. 

Smyly^  for  the  respondent  township. 

In  support  of  the  appeal  it  was  con- 
tended that  the  valuation  list  ought  to  be 
amended  by  afweflsing  the  rateable  value 
of  the  buildings  in  question,  on  the  basis 
of  what  the  hypothetical  tenant  would 
give  for  them  —  that  is,  calculating  the 
value  according  to  the  mode  indicated  in 
the  third  of  the  alternatives  given—  as 
all  the  exemptions  by  statute,  such  as 
churches,  ragged  schools,  &c.,  are  cases 
where  restriction  is  put  on  the  use  of  the 
lands,  and  not  merely  on  the  charges. 
This  is  l^e  distinction  between  this  case 
and  The  CorporcUian  of  Worcester  v.  The 
DroUtvich  Union  (1)  and  Liverpool  v.  The 
Overseers  of  Wavertree  (2). 

On  the  other  hand,  it  was  contended 
that  the  rateable  value  should  be  calcu- 
lated on  the  actual  profit  that  the  corpo- 
ration makes  or  can  make  by  the  user  of 
these  buildings.  A  tenant  could  not  take 
these  premises  freed  from  the  restrictions 
on  the  charges,  and  therefore  the  value  of 
them  is  also  restricted.  The  criterion  is 
the  value  to  the  landlord.  Eateability, 
therefore,  is  only  a  question  for  the  valuers, 
who  must  take  into  consideration  these 
restrictions  on  the  business  and  the  struc- 
tural value,  and  assess  its  letting  value  as 
for  such  restricted  business. 

Manistt,  J. — I  think  the  proper  mode 
of  ascertaining  the  assessment  of  these 
premises  is  by  the  third  of  the  alterna- 
tives given  —  that  is  to  say,  by  finding 
what  a  tenant  would  give  for  the  premises 
to  be  used  as  baths,  laundries  or  schools — 
in  other  words,  by  ascertaining  what  a 
hypothetical  tenant  would  give  for  the 
property  intended  to  be  assessed. 

It  was  suggested  against  this  view  that 
thiB  property  has  been  deprived  of  its  rate- 
able value,  and  that  under  the  enactments 
permitting  the  structures  and  lands  re- 
ferred to  in  the  case  to  be  used,  they  must 
be  taken  to  have  been  released  from  lia- 
bility to  pay  rates.  This  depends  on  the 
circumstances  of  the  case ;  and  on  the  one 

(1)  46  Law  J.  Bep.  M.O.  241 ;  Law  Bep.  2 
Ex.  D.  42. 

(2)  1  E.  &  B.  602 ;  39  J.P.  101. 


hand  it  is  said  that  the  case  of  The  Cor- 
poration of  Worcester  v.  The  Broittmch 
Union  (1)  applies,  whilst  on  the  other  it 
is  contended  that  that  case  is  clearly  dis- 
tinguishable. Now  in  that  case  it  was 
shewn  that  the  Act  of  Parliament,  by  the 
provisions  of  which  the  property  was  al- 
lowed to  be  used  as  it  was  used,  imposed 
a  fetter  on  the  land  itself,  and  rendered 
it  impossible  to  employ  it  for  any  other 
purpose  than  the  purpose  contemplated  by 
the  Act,  or  for  any  further  profit  than 
that  permitted  to  be  taken  from  it  by  the 
Act ;  but  in  the  case  in  question  the  pro- 
perty had  a  rateable  value  up  to  the  time 
when  it  was  acquired  by  the  corporation 
of  Manchester,  to  be  used  for  the  purposes 
mentioned  in  the  Act.  I  am  unable  to 
see  anything  in  the  Act  of  Parliament 
which  justifies  the  conclusion  that  on  being 
so  acquired  it  ceased  to  have  a  rateable 
value.  It  is  true  that  there  is  a  restric- 
tion imposed  by  the  Act  on  the  amoimt  of 
profit  to  be  derived  from  the  use  of  the 
tenement;  but  the  fact  that  the  profits 
which  are  to  be  derived  are  not  such  as 
might  be  derived  by  a  hypothetical  tenant, 
does  not  indicate  that  the  assessment  should 
be  on  a  footing  difiereot  from  that  upon 
which  assessment  takes  place  with  refer- 
ence to  property  all  over  the  kingdom.  I 
am  supported  in  this  view  by  the  consi- 
deration that  if  the  Act  under  which  the 
corporation  uses  the  property  in  question 
had  the  effect  contended  for  by  the  re- 
spondents, the  inhabitants  of  the  town- 
ship in  which  that  property  lies  would 
have  an  unfair  burden  cast  upon  them, 
because,  by  electing  in  what  township 
property  should  be  acquired  for  these  pur- 
poses, so  as  to  be  deprived  of  its  rateable 
character,  the  corporation  could  throw  on 
the  other  properties  in  that  township  a 
greater  bui^en  of  poor-rate.  But,  on  the 
other  hand,  by  adopting  the  appellants' 
contention,  it  follows  that  any  deficit  in 
the  accounts  of  the  baths,  washhouses  and 
board  schools  will  have  to  be  made  up  by 
the  poor-rate  of  all  the  townships ;  and  by 
chaiging  all,  the  benefit  contemplated  by 
the  Act  would  accrue  to  all.  I  therefore 
think  the  Droitunch  Case  (1)  does  not 
apply,  except  where  the  effect  of  the  Act 
is  to  destroy  the  rateable  value  of  the 
particular  property,  which  is  not  so  in 


460 


QXTSSaSPB  TXSCR  DIVISION. 


[N.S. 


Overseers  of  Charlton-upan'Medloek  v.  Chtardiani  of  Charlton  UnUm, 


this  case.    The  appeal  must  therefore  be 
allowed. 

Cave,  J. — I  am  of  the  same  opinion. 
To  ascertain  the  gross  estimated  value  of 
the  property  for  the  purposes  of  the  poor- 
rate,  the  premises  must  be  taken  as  they 
stand,  and  it  must  be  asked  what  rent  they 
would  fetch  in  the  market  if  the  owner 
wished  to  let  them ;  and  though  a  restric- 
tion on  the  use  of  the  tenements  would 
have  to  be  taken  into  consideration,  a  re- 
striction on  the  profits  in  the  case  of  a  par- 
ticular tenant  cannot  be  regarded,  unless 
the  assessment  be  based  on  the  amount 
of  profits  made.  When  there  is  a  sub- 
stantially regular  demand  for  premises  of 
the  kind  in  question,  fairly  met  by  the 
supply,  and  the  buildings  are  fit  and 
proper  for  the  uses  and  purposes  for  which 
they  are  required,  the  first  is  not  an  unfstir 
mode,  prima  fadey  of  ascertaining  the 
gross  rental ;  but  in  the  present  case  it  is, 
to  my  mind,  displaced  by  the  third  mode, 
which  shows  clearly  what  are  the  gross 
estimated  rental  and  rateable  value  of  the 
premises.  The  fourth  mode,  on  the  other 
hand,  is  a  right  and  proper  mode  of  ar- 
riving at  the  rateable  vidue — namely,  by 
taking  the  actual  gross  profits  actually  re- 
ceived— in  cases  where  the  premises  are  of 
no  value  except  for  the  restricted  purposes 
to  which  they  are  actually  applied,  or  of 
greater  value  when  so  used  thEm  if  put  to 
any  other  use,  if  there  be  no  fi&ir  market 
value  of  the  premises  when  so  used.  Bat 
here  the  premises  would  be  of  greater 
value  if  there  were  no  restrictions  on  the 
profits  than  when  put  to  this  restricted 
use— that  is  to  say,  than  they  are  with 
these  restricted  purposes  to  which  they 
are  actually  applied  with  these  restricted 
charges.  Moreover,  the  market  value  to 
let  is  ascertainable  by  the  third  mode,  and 
I  therefore  think  that  the  appeal  mu^t  be 
allowed. 

Appeal  aUotoed,    No  costs  asked  for. 


Solicitors — Bower  &  Cotton,  agents  for  W.  A. 
Lyne,  Manchester,  for  appellants ;  Chester  & 
Co.,  agents  for  H.  T.  Crofton,  Manchester,  for 
respondeLt  nnion ;  Layton  k.  Jaqnes,  agents 
for  A.  Lings,  Manchester,  for  respondent 
overseers. 
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EUmerUary  Education  Act,  1876  (39  d: 
40  Vict.  c.  79),  8. 1 1 — Order /or  Attendance 
— Child  between  the  Ages  of  Thirteen  and 
Fourteen — "  Child  Prohibited  from  being 
taken  into  full  time  Employment" 

Justices  have  no  power ^  under  section  11 
of  the  Elementary  Education  Act^  1876,  to 
order  the  attendance  at  school  of  a  child 
above  thirteen  and  under  fourteen  years  of 
age^  whose  parent  has  neglected  to  provide 
for  him  efficient  elementary  education^  un- 
less such  child  is  found  habitually  wander- 
ing or  not  under  proper  control,  or  in  the 
company  of  rogues,  vagabonds,  disorderly 
persons  or  reputed  criminals. 

This  was  a  Case  stated  by  the  magistrate 
of  the  Glerkenwell  Police  Court,  under 
20  k  21  Vict.  c.  23.  Application  was 
made  by  the  appellant,  the  ofi&cer  duly 
authorised  to  represent  the  London  School 
Board,  to  the  magistrate  to  issue  an  order, 
under  39  k  40  Yict  c.  79.  s.  11,  for  the 
attendance  at  the  board  school  of  the  re- 
spondent's son,  a  child  of  above  thirteen 
and  under  fourteen  years  of  age. 

The  magistrate  held  that  he  had  no 
power  to  xnake  the  order. 

The  board  appealed. 

Faher,  for  the  appellants. 
Danckwerts,  for  the  respondent. 

Grove,  J. — The  only  conclusion  to  which 
I  can  come  will  fortunately  only  afifect  a 
small  number  of  children — namely,  those 
between  the  ages  of  thirteen  and  fourteen. 
I  feel  I  am  bound  to  decide  that  the  effect 
of  the  repeal  of  section  8  of  the  Elementary 
Education  Act,  1876  (39  k  40  Vict  c.  79), 
by  the  Factory  and  Workshop  Act,  1878, 
is,  that  the  Court  has  no  power,  under  sec- 
tion 11  of  the  Elementary  Education  Act, 
1876  (1),  to  order  the  attendance  of  a  child 

(1)  Elementary  Education  Act,  1876  (39  k  40 
Vict.  c.  79),  s.  8 :  "Whereas,  by  sections  14  and 
15  of  the  Workshops  Regulation  Act,  1867,  pro- 
vision is  made  respecting  the  education  of 
children  employed  in  workshops,  and  it  is  expe- 
dient to  substitute  for  the  said  sections  the 
provisions  respecting  education  of  the  Factory 
Acts,  1844  and  1874:  Be  it  therefore  enacted 
that  sections  31,  38  and  89  of  the  Factory  Act, 
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between  thirteen  and  fourteen  years  of 
age,  whose  parent  habitually  neglects  to 
provide  for  him  efficient  elementary  in- 
stmction. 

Under  the  Act  of  1870  there  is  power 
to  make  by-laws  which  can  be  enforced 
by  fine ;  but  these  apply  only  to  children 
under  thirteen.  The  magistrate  therefore 
refused  to  inflict  a  penalty  in  a  case  of 
a  boy  over  thirteen  years  of  age.  Now 
section  11  of  the  Act  of  1876  was  en- 
acted for  the  purpose  of  meeting  cases  of 
neglect  by  the  parent  to  provide  proper 
instruction  for  his  child,  who,  being  above 
thirteen  and  under  fourteen  years,  is  al- 
lowed by  the  Factory  Acts  to  be  employed 
for  a  part  of  his  time.  If  this  Act  of 
1876  and  the  Factory  Acts  therein  referred 
to  remained  intact,  the  magistrates  ought 
to  have  made  this  order.  But  we  find  that 
41  Vict.  c.  16  (2)  repeals  the  Factory  Acts 

1844,  and  sections  12  and  15  of  the  Factory  Act, 
1874,  shall  apply  to  the  employment  and  edu- 
cation of  all  children  employed  in  factories 
sabject  to  the  Factory  Acts,  1833  to  1871,  and 
not  sabject  to  the  Factory  Act,  1874,  or  in 
workshops  subject  to  the  Workshop  Acts,  1867 
to  1871.  Provided  that  section  12  of  the 
Factory  Act,  1874,  shall  not  apply  to  any  child 
so  employed  who  has  attained  the  age  of  eleven 
years  before  the  commencement  of  this  Act.** 
Repealed  by  the  Factory  and  Workshop  Act, 
1878,  8.  107,  6th  sch. 
Section  11.  If  either — 

1.  "  The  parent  of  any  child  above  the  age  of 
five  years,  who  is  under  this  Act  prohibited  from 
being  taken  into  full  time  employment,  habitu- 
ally and  without  reasonable  excuse  neglects  to 
provide  efficient  elementary  instruction  for  his 
child;  or 

2.  "  Any  child  is  found  habitually  wandering 
or  not  under  proper  control,  or  in  the  company 
of  rogues,  vagabonds,  disorderly  persons  or  re- 
puted criminals;  it  shall  be  the  duty  of  the 
local  authority,  aiter  due  warning  to  the  parent 
of  such  child,  to  complain  to  a  Court  of  sum- 
mary jurisdiction ;  and  such  Court  may,  if  satis- 
fied of  the  truth  of  such  complaint,  oider  that 
the  child  do  attend  some  certified  efficient  school 
willing  to  receive  him,  and  named  in  the  order, 
being  either  such  as  the  parent  may  select,  or, 
if  he  do  not  select  any,  then  such  public  ele- 
mentary school  as  the  Court  think  expedient, 
and  the  child  shall  attend  that  school  every 
time  that  the  school  is  open,  or  in  such  other 
T^fular  manner  as  is  specified  in  the  order.  An 
Older  under  this  section  is  in  this  Act  referred 
to  as  an  attendance  order." 

(2)  Factories  Act,  1878  (41  Vict.  c.  16),  s.  107. 
sub-8. 7 :  *'  A  child  exempted  by  section  8  of 
the  Elementary  Education  Act,  1876,  from  the 
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referred  to  in  section  8  of  the  Act  of  1876, 
and,  in  consequence,  section  11,  sub-section 
1  of  that  Act  is  gone,  because  it  only  affects 
children  who  cannot  be  taken  into  full 
time  employment ;  but  under  the  Factory 
Act,  as  the  law  now  stands,  a  child  above 
the  age  of  thirteen  years  is  not  prohibited 
from  full  time  employment, 

HuDDLESTON,  B. — It  is  extremely  diffi- 
cult to  construe  these  Acts.  Section  11  of 
the  Elementary  Education  Act,  1876,  only 
applies  to  children  between  the  ages  of 
thirteen  and  fourteen  years,  because  pro- 
vision is  made  in  the  former  Acts  not 
repealed  for  children  under  thirteen.  Sub- 
section 1  of  section  11  relates  to  what,  by 
way  of  distinction,  we  may  call  the  **  re- 
spectable child,"  and  gives  power  to  make 
an  order  for  attendance  on  the  parent  of 
such  a  child,  if  he  neglects  to  provide  effi- 
cient elementary  education  for  his  child. 
Sub-section  2  refers  to  what  may  be  called 
the  "  vagabond  "  child.  In  section  48,  the 
definition  of  a  child  is  "a  child  between 
the  ages  of  five  and  fourteen  years."  But 
as  regards  the  "respectable"  child,  the 
order  cannot  be  made  unless  the  child  is 
« under  this  Act  prohibited  from  being 
taken  into  full  time  employment."  Now 
there  is  no  prohibition  of  taking  children 
into  full  time  employment,  except  by  the 
reference  to  the  Acts  mentioned  in  section 
8,  which  Acts,  however,  have  been  repealed. 
The  section,  therefore,  now  stands  to  the 
effect  that  an  order  may  be  made  for  the 
attendance  either  of  the  *'  vagabond  "  child 
or  the  **  respectable  "  child  under  thirteen ; 
but  for  the  "  vagabond  **  child,  only  when 
the  child  is  above  thirteen  years  and  under 
fourteen ;  whereas  the  "  respectable  "  child 
above  thirteen  and  under  fourteen  cannot 
be  dealt  with  under  the  statute. 

Appeal  dismissed  u>ith  costs. 

Solicitors— Oedge,  Kirby,  Millett  ic  Morse,  for 
appellants ;  The  Solicitor  to  the  Treasury,  for 
respondent. 


provisions  of  section  12  of  the  Factory  Act. 
1874,  by  reason  of  his  having  attained  the  age 
of  eleven  years  before  the  1st  day  of  January, 
1877,  shall,  on  attaining  the  age  of  thirteen 
years,  be  deemed  to  be  a  young  person  within 
the  meaning  of  this  Act.'* 
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Practice — Costs — Oral  Examination  of 
Party — Omitting  to  answer — Order  XXXI. 
rule  10 — Order  LY.  nUe  1. 

An  order  was  made  by  the  Master  at 
chambers  that  the  plavntiff^  who  had  in- 
sufficiently answered  interrogatories,  should 
be  examined  viva  voce,  and  should  pay  the 
costs  of  and  occasioned  by  the  examiruUion 
in  any  event : — Held,  thiu  the  Master  had 
jurisdiction  to  make  su>ch  order  as  to 
costs. 

This  was  a  motion  by  way  of  appeal 
from  Lopes,  J.,  at  chambers,  oonfirming 
the  order  of  Master  Butler  that  the  plain- 
tiff, not  having  sufficiently  answered  cer- 
tain interrogatories,  should  be  orally  ex- 
amined, and  that  the  plaintiff  should  pay 
the  costs  of  and  occasioned  by  the  said 
examination  in  any  event. 

Cocky  for  the  plaintiff,  in  support  of  the 
motion. — Order  XXXI.  rule  10  (1)  con- 
tains no  provisions  that  such  costs  shall 
be  in  the  discretion  of  the  Court,  or  that 
the  Court  shall  make  the  order  on  such 
terms  as  shall  seem  just,  or  to  the  Court 
shall  seem  fit;  there  is  therefore  no 
power,  as  in  the  cases  of  orders  for  the  in- 
spection and  production  of  documents  and 
orders  of  that  kind,  to  direct  the  costs  to 
be  paid  in  any  event  by  one  or  the  other 
party.  If  such  order  could  be  made  it 
might  lead  to  a  system  of  oppression,  as 
the  other  party  might  unduly  prolong  the 
examination,  and  ruin  his  opponent. 

Cyril  Dodd,  for  the  defendants. — The 
person  in  default  cannot  justly  be  entitled 
to  have  the  costs  of  the  examination  ren- 
dered necessary  by  his  default.  Therefore 
there  is  no  practical  utility  in  delaying  the 
order  till  the  trial.  The  Master  has  power 

(1)  Order  XXXI.  rule  10 :  "If  any  person 
interrogated  omits  to  answer,  or  answers  in- 
sufficiently, the  party  interrogating  may  apply 
to  the  Court  or  a  Judge  for  an  order  requiring 
him  to  answer,  or  to  answer  further,  as  the  case 
may  be.  And  an  order  may  be  made  requiring 
him  to  answer,  or  answer  further,  either  by 
affidavit  or  by  viva  voce  examination,  as  the 
Judge  may  direct." 


to  make  an  order  as  to  a  proceeding  before 
him.  The  question  of  the  examination 
and  the  costs  thereof  constituted  the  pro- 
ceeding before  him.  The  forms  in  Chitty'a 
Forms  a/nd  Rules  provide  for  the  costs. 

Denmak,  J. — In  this  case  application 
was  made,  under  Order  XXXI.  rule  10 
(1),  to  the  Master  to  order  the  oral  exami- 
nation of  the  plaintiff,  on  the  ground  that 
she  had  not  sufficiently  answ^ed  interro- 
gatories administered  to  her.  The  Master 
made  the  order,  and  on  appeal  the  Judge 
at  chambers  having  the  matter  before  hmi 
af^med  the  Master's  dedsion  in  all  re- 
spects, including  the  direction  that  the 
costs  of  the  oral  examination  should  be 
paid  by  the  plaintiff  in  any  event.  I  am 
of  opinion  that  the  Judge  has  the  power 
so  to  deal  with  these  costs,  either  under 
Order  LV.  rule  1  (2),  or  by  some  power 
dehors  the  Judicature  Acts.  If  this  power 
be  not  given  by  Order  LV.  rule  1  (2),  it 
is  one  of  the  powers  of  the  Court  ft-Hating 
at  the  time  of  the  passing  of  the  Judica- 
ture Acts,  and  is  not  taken  away  by  any 
provision  in  those  Acts.  It  is  part  of  the 
practice  of  the  Court  therefore,  and  I  see 
no  reason  why  the  exercise  of  his  discretion 
by  the  Judge  should  be  interfered  with. 

Pollock,  B.,  concurred. 

Appeal  dismissed  with  costs. 


Solicitors — R.  Chapman,  for  plaintiff;  Kelson, 
Barr  &  Nelson,  for  defendants. 


(2)  Order  LY.  role  1 :  "  Subject  to  the  pro- 
visions of  the  Act,  the  costs  of  and  incident  to 
all  proceedings  in  the  High  Court  shall  be  in 
the  discretion  of  the  Court ;  but  nothing  herein 
contained  shall  deprive  a  trustee,  mortgagee  or 
other  person,  of  any  right  to  costs  out  of  a  par- 
ticular estate  or  fund  to  which  he  would  be  en- 
titled according  to  the  rules  hitherto  acted 
upon  in  Courts  of  equity :  provided  Uiat  where 
any  action  or  issue  is  tried  by  a  jury,  the  costs 
shall  follow  the  event,  unless  upon  application 
made  at  the  trial,  for  good  cause  shewn,  the 
Judge  before  whom  such  action  or  iasue  is 
tried,  or  the  Court,  shall  otherwise  order." 
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Bankruptcy — "  Mutual  Credit,  Debts  or 
other  Dealings  " — Set-off— Fraudulent  Re- 
presentations  on  Sale  of  Goods — Bank- 
ruptcy Act,  1869  (32  cCr  33  Vict,  e.  71),  ss. 
39  and  49. 

In  an  action  by  the  trustee  in  Uquida- 
don  of  a  vendor  of  shares  for  the  price  of 
the  same,  the  purchaser  has  a  right  of  set- 
off in  respect  of  a  da4m  for  unliquidated 
damages  for  a  fraudulmJt  misrepresenta- 
tion whereby  he  was  indued  to  purchase 
them. 

This  was  a  demurrer  to  a  set-off  and 
counter-claim. 

The  action  was  brought  by  the  trustee 
of  a  debtor  in  liquidation  to  recover  the 
balance  of  the  price  of  certain  shares  sold 
by  the  debtor  to  the  defendant. 

The  statement  .of  defence  alleged  that 
the  plaintiff  made  certain  fraudulent  mis- 
representations, with  the  intention  of  de- 
ceiving the  defendant,  as  to  the  condition 
and  prospects  of  the  said  companies;  and 
that  the  defendant,  believing  and  relying  on 
the  truth  of  the  said  statements,  a^!«ed  to 
buy  the  said  shares.  And  by  way  of  setoff 
and  counterclaim,  the  defendant  repeated 
his  allegations  as  to  the  fraudulent  mis- 
representations, adding  that  the  said  shares 
were,  and  had  always  been,  since  the  date 
of  the  defendant's  purchase,  worthless  and 
of  no  value,  and  the  defendant  counter- 
claimed  for  the  amount  paid  for  the  said 
shares  by  him.  The  plaintiff  demurred  to 
the  set-off  and  counter-claim,  on  the 
ground  that  the  claims  sought  to  be  set  off 
were  not  provable  under  the  liquidation, 
and  could  not  be  set  off. 

T.  Terrell,  for  the  plaintiff,  contended 
that  section  39  of  32  &  33  Vict.  c.  71  (1), 

(1)  32  &  33  Vict.  c.  71.  s.  39 :  "  Where  there 
have  been  mutual  credits,  mutual  debts  or  other 
mutual  dealings  between  the  bankrupt  and  any 
other  person  proving  or  claiming  to  prove  a 
debt  under  his  banki^ptcy,  an  account  sball  be 
taken  of  what  is  due  from  the  one  party  to  the 
other  in  respect  of  such  mutual  dealings,  acd 
the  sum  due  from  the  one  party  shall  be  set  off 
against  any  sum  due  from  the  other  party,  and 
the  balance  of  such  account  and  no  more  shall 
be  claimed  or  paid  on  either  side  respectively ; 


deals  only  with  mutual  debts  or  credits 
arising  from  mutual  dealings  between  the 
parties,  and  not  with  claims  for  damages 
for  a  personal  tort,  such  as  fraud  or  mis- 
representations, from  which  the  order  of 
discharge  does  not  release  the  bankrupt, 
and  that  the  defendant  could  not  therefore 
rely  on  his  set-off  and  counter-claim. 

B.  Henn  Collins,  for  the  defendant. — ^The 
tort  here  sued  on  is  not  a  personal  tort 
within  the  rule  alluded  to  in  PecU  v.  Jones 
d:  Co.  (2),  but  a  breach  of  an  obligation 
arising  out  of  a  contract  for  sale,  which 
has  been  held  by  the  Master  of  the  Bolls, 
in  the  case  dted,  to  be  ''in  its  nature 
mutual,  imposing  reciprocal  obligations  on 
the  vendor  and  purchaser."  There  are 
here,  therefore,  mutual  dealings  which  can 
be  the  subject  of  set-off. 

Terrell,  in  reply. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  (3)  was  (on 
Feb.  27)  delivered  by 

Cave,  J. — The  question  in  this  case  is, 
whether,  in  an  action  by  the  trustee  in 
liquidation  of  a  vendor  of  shares  for  the 
price  of  the  same,  the  purchaser  has  a  right 
of  set-off  in  respect  of  a  claim  for  unliqui- 
dated damages  for  a  fraudulent  misrepre- 
sentation whereby  he  was  induced  to 
purchase  them.  We  are  of  opinion  that 
Pe€tt  V.  Jones  (2)  governs  this  case,  and 
that  the  purchaser  is  entitled  to  the  set-off 
he  claims,  on  the  ground  that  the  contract 
of  sale  and  purchase  is  in  its  nature  mutual, 
imposing  reciprocal  obligations  on  the 
vendor  and  purchaser,  and  consequently 
that  claims  aiising  out  of  that  contract  are 
mutual  dealings  within  section  39  of  the 
Bankruptcy  Act,  1869  (1).  It  seems  im- 
possible to  conceive  that  we  could,  with  any 
equity  or  justice,  hold  that  a  purchaser, 

but  a  person  shall  not  be  entitled  under  this 
section  to  claim  the  benefit  of  any  set-off  against 
the  property  of  a  bankrupt  in  any  case  where  he 
had,  at  the  time  of  giving  credit  to  the  bank- 
rupt, notice  of  an  act  of  bankruptcy  committed 
by  such  bankrupt,  and  available  against  him  for 
adjudication." 

Section  49 :  "An  order  of  dischatge  shall  not 
release  the  bankrupt  from  any  debt  or  liability 
incurred  by  means  of  any  fraud  or  breach  of 
trust,  nor  from  any  debt  or  liability  whereof  he 
has  obtained  forbearance  by  fraud." 

(2)  Ante,  p.  128;  Law  Bep.  8  Q.B.  D.  147, 

(3)  Matthew,  J.,  and  Cave,  J. 
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who  has  had  a  worthless  article  palmed  off 
on  him  by  the  fraudulent  misrepresenta- 
tions of  a  vendor  who  has  since  become 
bankrupt,  should  be  compelled  to  pay  the 
full  agreed  price  to  the  trustee,  and,  on  the 
other  hand,  be  only  entitled  to  recover 
from  the  trustee  a  part  of  the  said  sum  by 
way  of  dividend.  It  is  said  that  such  a 
fraudulent  misrepresentation  is  a  iwi ;  but 
we  hold  it  to  be  not  a  personal  twty  but  a 
breach  of  the  obligation  arising  out  of  the 
contract  of  sale.  The  argimient  was  that 
this  is  a  debt  or  liability  incurred  by  means 
of  a  fraud,  and  being  such,  is,  under  sec- 
tion 49  of  the  Bankruptcy  Act,  1869  (1), 
not  a  debt  provable  in  the  bankruptcy,  and 
therefore  cannot  be  set  off.  But  the  section 
clearly  does  not  mean  this,  because  the 
expression  "  debt  or  liability  incurred  by 
means  of  a  fraud ''  implies  that  a  liability 
arising  out  of  fraud  which  is  not  a  debt 
may  be  proved  in  bankruptcy. 

Judgment  for  the  deferida/nb. 


Solicitors — White,  Collisson  k,  Prichard,  for 
plaintiff ;  Le  Riche  k,  Son,  agents  for  B.  W. 
Stead,  Manchester,  for  defen£knt. 


1882 
June 


14./ 


GBAVES  V,  TEBRY. 


Practice — Reply — Non-delwery  within 
Time — Judgment  on  AdmisHons  in  Plead- 
ings— Rules  of  Court,  Order  XXIV.  rule 
1;  Order  XXIX.  rule  12;  Order  XL. 
rule  11. 

Where  the  plaintifff  failed  to  deliver  a 
reply  to  the  defendant's  statement  of  defence 
within  the  three  weeks  prescribed  by  Order 
XXIV.  rule  1,  but  subsequently  delivered  a 
reply  before  the  defendant  gave  notice  of 
motion  to  enter  JiruU  judgment,  the  Court 
refused  to  order  fnal  judgment  to  be  entered 
for  the  defenda^. 

Action  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  through  the  neg- 
ligent driving  of  the  defendant's  servant. 

The  statement  of  defence  delivered  on 


the  30th  of  March  denied  the  allegations 
in  the  statement  of  claim,  and  alleged 
contributoiy  negligence  on  the  part  of 
the  plaintiff. 

No  reply  was  delivered  within  the  three 
weeks  (Order  XXIV.  rule  1),  and  no  ex- 
tension of  time  was  obtained.  On  the 
23rd  of  May  a  reply  was  delivered  joining 
issue,  and  the  case  was  subsequently  set 
down  for  trial  by  the  plaintiff. 

The  defendant  now  moved  for  final 
judgment,  on  the  authority  of  Lumsden  v. 
Winter  (1).  The  notice  of  motion  was 
given  on  the  23rd  of  May,  after  the  plain- 
tiff had  delivered  his  reply. 

Buck,  for  the  defendant. — The  defendant 
is  entitled  to  final  judgment  on  the  autho- 
rity of  Lumsden  v.  Winter  (1).  By  Order 
XXI  y.  rule  1 ,  the  time  for  reply  is  limited 
to  three  weeks,  and  no  reply  can  be  de- 
livered after  three  weeks  unless  an  exten- 
sion of  time  has  been  obtained.  Here  no 
extension  of  time  was  obtained.  No  reply 
has  therefore  been  delivered  within  the 
terms  of  the  rules.  See  also  Jenkins  v. 
Davies  (2),  and  Rutter  v.  TregerU  (3). 

[Field,  J. — Rutter  v.  Tregent  (3)  and 
Jerikins  v.  Davies  (2)  are  not  in  point. 
In  Lumsden  v.  Winter  (1)  no  reply  was 
ever  delivered.  Here  a  reply  was  delivered 
before  the  notice  of  motion  to  enter  final 
judgment.  This  is  really  only  a  matter 
of  costs ;  we  will  not  give  final  judgment 
if  we  think  there  is  a  real  issue  Uie  plain- 
tiff means  to  try.] 

Holmes  PotUter^  for  the  plaintiff,  not 
called  on. 

Field,  J. — This  is  an  attempt  to  obtain 
judgment  by  a  short  cut.  The  action  is 
brought  to  recover  damages  for  injuries 
to  the  plaintiff  arising,  as  it  is  alleged,  from 
the  negligent  driving  of  the  d^endant's 
servant.  The  defence  set  up  is  contributory 
negligence  on  the  part  of  the  plaintiff.  No 
reply  was  delivered  within  three  weeks, 
but  afterwards  the  plaintiff,  learning  the 
step  which  tihe  defendant  was  about  to 
take,  on  the  23rd  of  May  delivered  a  reply 
joining  issue.     This  reply  was  in  itself 

(1)  Ante,  p.  413  ;  Law  Rep.  8  Q.B.  D.  650. 

(2)  Law  Rep.  1  Oh.  D.  696. 

(3)  48  Law  J.  Rep.  Ghana  791 ;  Law  Rep. 
12  Ch.  D.  758. 
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perfectly  good,  although  not  delivered 
within  the  three  weeks  allowed  by  the 
rales.  So  long  as  no  reply  had  beeii  de- 
livered after  the  expiration  of  the  three 
weeks,  the  pleadings  were  closed.  But 
even  in  such  a  case,  before  allowing  final 
judgment  to  be  signed,  we  should  enquire  if 
the  other  side  really  meant  to  reply,  and,  if 
so,  we  should  allow  them  to  deliver  a  reply, 
reserving  the  question  of  costs.  In  this 
case,  however,  the  reply  was  actually  de- 
livered before  the  notice  of  motion  was 
given,  and  the  case  of  Luniaden  v.  Winter 
(1)  has  no  application. 
Cave,  J. — ^I  am  of  the  same  opinion. 

Motion  dismiaaed  with  coats. 


Solicitore  —  Thomas    Sampson,    for   plaintiff; 
Rose  &  Fry,  for  defendant. 


1882.    1     .      „ 

June  12.)  HEAVEN  v.  PENDER. 

Negligence — Contract — Supply  of  Defec- 
tive Artide — Injury  to  Stranger — Right  of 
Action, 

Hie  piaintiffy  a  painter,  had  been  em- 
ployed by  G.,  who  had  contracted  with  a 
shipowner  to  paint  a  veaael.  The  defendant 
had  contracted  with  the  ahipowner  to  erect 
a  staging  round  the  veaael  for  the  purpose 
of  having  the  veasel painted.  While  engaged 
in  painting  the  vessel  the  plaintiff' feU  from 
the  staging  into  the  dock,  otoing  to  the  de- 
fective state  of  one  of  the  ropes  of  the  staging. 
In  an  action  for  damages  in  consequence  of 
injuries  sustained, — Held,  that  the  action 
was  not  maintainable, 

George  v,  Skivington  (39  Law  J.  Rep. 
Kxch.  8 ;  Law  Rep.  5  Exch.  1)  not  followed. 

This  was  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  a  verdict  and  judgment 
in  the  County  Court  should  not  be  set 
aside,  and  judgment  entered  for  the  defen- 
dant or  a  nonsuit,  on  the  ground  that  the 
evidence  shewed  no  liability  of  the  defen- 
dant to  the  plaintiff,  and  that  on  the  facts 
proved  at  the  tiial  the  defendant  was  in 
law  entitled  to  judgment* 
Vol.  61.— Q.B, 


The  &cts  were  as  follows  :  The  owners 
of  a  steamship  had  engaged  one  William 
Gray  to  paint  her,  and  Gray  had  employed 
the  plaintiff.  The  ship  was  berthed  in  the 
defendant's  dry  dock  at  Poplar,  and  the 
defendant  had  contracted  with  the  owners 
of  the  vessel  to  erect  a  staging  round  her 
suspended  by  ropes  and  tackle.  While  the 
plaintiff  was  standing  upon  the  staging 
engaged  in  painting  the  ship,  one  of  the 
ropes  broke  and  the  plaintiff  fell  into  the 
dock. 

At  the  trial  of  the  action  in  the  County 
Court  to  recover  damages  in  respect  of  such 
accident,  the  learned  County  Court  Judge 
^the  damages  being  agreed)  held  that  the 
aefendant  was  liable  to  the  plaintiff,  and 
that  the  rope  was.  defective  and  unfit  for 
the  purpose  for  which  it  was  supplied* 

Charles f  Q,C,  {Scott  with  him),  shewed 
cause. — The  judgment  of  the  learned 
County  Court  Judge  is  right.  In  George 
V.  Skivington  (1)  the  defendant,  a  chemist, 
was  held  liable,  in  an  action  by  husband  and 
wife,  for  selling  to  the  husband  an  article 
of  a  deleterious  character,  for  the  use  of 
the  plaintiffs  wife,  which  proved  injurious. 
Kelly,  C.B.,  in  his  judgment,  says  (1) : 
''Now,  under  these  circumstances,  the 
question  is  whether  an  action  at  the  suit 
of  the  plaintiff  Emma  George  will  lia  It 
is  contended  that  it  will  not.  There  was 
no  warranty,  it  is  said,  either  express  or 
implied,  towards  the  purchaser  himself. 
But  it  is  not  necessary  to  enter  into  that 
question,  because  the  contract  of  sale  is 
only  alleged  by  way  of  inducement,  the 
cause  of  action  being  not  upon  that  con- 
tract, but  for  an  injury  caused  to  the  wife 
of  the  purchaser  by  reason  of  an  article 
being  sold  to  him  for  the  use  of  his  wife, 
and  so  sold  to  the  defendant's  knowledge, 
turning  out  to  be  unfit  for  the  purpose  ror 
which  it  was  bought.  And  I  think,  quite 
apart  from  any  question  of  warranty,  ex- 
press or  implied,  there  was  a  duty  on  the 
defendant,  the  vendor,  to  use  ordinary  care. 
Unquestionably  there  was  such  a  duty  to- 
wards the  purchaser,  and  it  extends  in  my 
judgment  to  the  person  for  whose  use  the 
vendor  knew  the  compound  was  purchased." 
And  Cleasby,  B.,  says:  "Substitute  the 

(I)  39  Law  J.  Rep.  Exch.  8;  Law  Rep.  5 
Ezch.  1. 
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word  'negligence'  for  'fraud/  and  the 
analogy  between  Lcmgridge  v.  Levy  (2) 
and  this  case  is  complete.  .  .  .  Under  th^ 
circumstances  I  think  there  waa  a  duty 
imposed  upon  him  to  use  due  and  ordinary 
care,  and  of  the  breach  of  that  duty  I  am 
of  opinion  the  female  plaintiff,  who  was 
injured,  can  take  advantage.  The  two 
things  concur — negligence,  and  injury  flow- 
ing therefrom.  There  was  therefore  a  good 
cause  of  action  in  the  person  injured,  similar 
to  that  which  was  held  to  be  good  in  Lang- 
ridge  v.  Levi/  (2)." 

[Field,  J.—Winterbottom  v.  Wright  (3) 
does  not  appear  to  have  been  quoted  to  the 
Court  in  George  v.  Skivingtem  (1)]. 

I  submit  that  WinterboUom  v.  Wright 
(3)  is  no  longer  law  since  the  later  case. 
The  defendant  is  in  a  position  analogous 
to  a  landlord  contracting  that  the  premises 
are  in  good  repair — I^elson  v.  The  Liverpool 
Brewery  Company  (4).  He  cited  Pretty 
V.  Bickmore  (5),  Todd  v.  Flight  (6), 
Payne  v.  Eogera  (7),  White  v.  France 
(8)  and  Smith  v.  Steel  (9). 

Bompas,  Q,C.  {H.  F,  Dickens  with  him), 
in  support  of  the  rule. — The  judgment  of 
the  learned  County  Court  Judge  is  wrong. 
The  plaintiff  cannot  maintain  this  action 
against  the  defendant,  for  there  was  no 
contract  between  them,  and  the  defendant 
owed  no  duty  to  the  plaintiff.  Neither 
is  it  a  case  of  fraud.  The  case  of  Winter- 
boUom V.  Wright  (3)  is  precisely  similar  to 
the  present,  and  has  not  been  overruled. 
He  cited  Longmeid  v.  HoUiday  (10),  Black- 
more  V.  Bristol  and  Eoceter  Railway  Comr 
pany  (11),  CoUia  v.  Selden  (12),  Francis  v. 

(2)  2   Mee.  k  W.  619 ;  in  Kxch.  Chamb.  4 
Mee.  &  W.  337 ;  Law  J.  Rep  Bxch.  387. 

(3)  10  Mee.  k  W.  109 ;  11  Law  J.  Rep.  Exch. 
416. 

(4)  46   Law  J.   Rep.   C.P.  676;   Law    Rep. 
2.  CP.  D.  311.  ^ 

(6)  Law  Rep.  8  C.P.  401. ' 

(6)  9  Com.  B.  Rep.  N.S.  377 ;  30  Law  J.  Rep. 
C.P.  21.  ^ 

(7)  2  H.  Bl.  349 

(8)  46   Law  J.  Rep.  C.P.  823 ;   Law  Rep.  3 
C.P.  D.  308.  ^ 

(9)  44  Lav  J.  Rep.  Q.B.  60;   Law  Rep.  10 
Q.B.  125.  ^ 

(10)  6  Exch.  Rep.  761 ;  20  Law  J.  Rep.  Exch. 
430. 

(11)  8  K.  &  B.  1036 ;  27  Law  J.  Rep.  Q.B.  167. 

(12)  37  Law  J.  Rep.  C.P.  233  ,•  Law  Rep.  3 
CP.  496.  ^ 
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Co6kreU  (13),  Redhead  v.  The  Midland 
Railway  Company  (14). 

Field,  J. — ^This  rule  must  be  made 
absolute.  It  is  a  case  not  tree  &om  diffi- 
culty. The  action  is  brought  by  a  man 
who  has  sustained  an  injury,  and  of  course 
it  is  very  much  a  matter  of  regret  that  he 
has  sued  the  wrong  person.  Now  it  is  all 
important  in  a  case  like  this  to  see  what 
the  precise  facte  are.  The  plaintiff,  while 
engaged  in  painting  a  ship  under  a  contract 
made  by  him  wit^  his  master.  Gray,  fell 
into  the  dock  and  sustained  an  injury. 
It  is  clear  that  the  injury  was  occasioned 
by  the  defective  condition  of  one  of  the 
ropes,  but  there  is  not  the  smallest  proof 
that  the  defendant  knew  of  it,  although 
there  is  evidence  shewing  that  if  any  person 
had  examined  it,  he  would  have  found  that 
it  had  been  burnt.  When  that  burnt  part 
came  there,  whether  it  was  there  at  the 
time  when  the  defendant  provided  the 
tackle  or  not,  or  whether  the  plaintiff  was 
careless  in  not  noticing  it,  does  not  appeal*, 
but  it  is  quite  clear  that  there  was  no  defect 
in  the  original  manufitcture  of  the  rope. 
Therefore  the  facts  simply  are  these :  that 
the  defendant  did  supply  a  defective  rope, 
and  prima  fa^,  perhaps,  there  would  be 
evidence  unanswered  of  want  of  care  in 
so  doing.  As  my  brother  Cave  pointed 
out  several  times  during  the  argument, 
mere  negligence  does  not  always  give  a 
right  of  action.  In  order  to  support  an 
action  you  must  either  have  a  contract 
with  the  person  whom  you  are  suing,  or 
there  must  be  some  relation  establishing  a 
duty  to  use  due  and  reasonable  care.  Now 
there  are  cases  in  which  occupiers  of  pro- 
perty are  held  liable  to  persons  whom  they 
invite  on  their  premises.  It  was  weU 
settled  in  Inderm^aur  v.  Dames  (15),  which 
has  been  followed  by  subsequent  cases,  that 
the  rule  of  law  is  clear  that,  if  a  man 
invites  another  to  come  upon  his  premises 
to  pursue  his  lawful  business,  that  creates 
a  duty  on  his  part  to  use  due  and  reasonable 

(13)  39  Law  J.  Rep.  Q.B.  113 ;  Law  Rep.  6 
Q.B.  601. 

(14)  38  Law  J.  Rep.  Q.B.  169;  Law  Rep.  4 
Q.B.  879. 

(16)  36  Law  J.  Rep.  184;  Law  Rep.  1  C.P. 
274;  affirmed  36  Law  J.  Rep.  C.P.  181;  Law 
Rep.  2  CP.  311. 
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care  that  his  premiaes  are  in  a  fit  state,  so 
that  the  person  invited  is  not  exposed  to 
injury.  If  the  fieusts  of  this  case  were 
brought  within  that  principle  there  would 
be  no  doubt  about  the  pliontifTs  right  to 
recover.  I  think  they  are  not.  I  agree 
with  what  Mr.  Justice  Blackburn  says  in 
Smith  V.  Steel  (9),  that  there  is  no  dis- 
tinction in  the  obligation  imposed  on 
the  owner  of  property  whether  fixed  or 
movable.  What  are  the  facts  in  this  case 
upon  that  point  9  They  are  that  the  ship- 
owner made  a  contract  with  Gray  to  paint 
his  ship,  and  left  Gray  to  select  the  person 
to  paint  it.  For  this  purpose  staging  must 
be  formed,  and  the  defendant  accordingly 
supplied  it  to  the  owner  of  the  ship.  If 
it  could  be  shewn  that  after  that  time 
the  defendant  had  got  any  control  over 
the  staging,  so  that  he  might  move  it  away 
or  prevent  persons  passing  on  it,  or  if  there 
was  any  evidence  to  bring  him  into  the 
position  of  an  occupier  (to  use  a  strong 
word),  that  is,  a  pei^on  having  control  and 
dominion  over  the  staging,  I  should  have 
then  said  that  the  principle  of  the  cases 
dted  applied.  But  I  see  no  evidence  of 
that  at  all.  It  appears  to  me  that  the 
staging  being  once  erected,  the  defendant 
completely  parted  with  the  control  of  it, 
just  as  much  as  a  landlord  does  with  his 
proper^  when  he  parts  with  the  whole 
possession  of  a  house.  There  is  no  fraud 
in  this  case — that  is  clear — as  there  was 
in  the  case  of  Lcmgridge  v.  Leoy  (2).  But 
I  quite  agree  that  there  is  no  distinction 
between  George  v.  SkimngUm  (1)  and  this 
case,  and  that  it  is  immaterial  whether  it  is 
known  who  is  the  party  about  to  use  the 
thing  or  not.  Therefore,  is  there  any  duty, 
as  contended  for,  imposed  upon  the  defen- 
dant towards  the  plaintiff?  Now  it  seems 
to  me  that  that  point  was  deliberately  dis- 
cussed and  clearly  decided  in  WinterboUom 
V.  Wright  (3),  upon  a  declaration  carefully 
framed  stating  the  facts  of  the  case.  There 
the  Court  held  that  they  could  not  see  any 
duty  on  the  part  of  the  defendant  towards 
the  coachman.  The  man  suing — namely, 
the  coachman — was  the  man  of  all  others 
whom  the  defendant  knew  would  be  the 
person  to  use  the  coach.  Surely  if  there 
ever  was  a  case  in  which  a  duly  arose  out 
of  a  contract  with  another  person,  that  was 
one.     But  the  Court  of  Exchequer  gave 


judgment  for  the  defendant.  That  case 
has  been  followed  by  the  same  Court  in 
Longmeid  v.  HoUiday  (10)  and  other  cases. 
The  only  case  that  has  thrown  any  doubt 
on  that  decision  is  George  v.  Skivington  (1 ). 
That  is  an  authority  standing  by  itself,  and 
it  is  to  be  observed  that  Wvnterbottom  v. 
Wright  (3)  is  not  referred  to  in  it,  and  I 
therefore  have  to  choose  between  the  two. 
I  must  take  one  or  the  other,  and  I  prefer 
to  follow  Winterbottom  v.  Wright  (3). 

Cave,  J. — I  am  of  the  same  opinion. 
As  I  understand  the  law  it  is  this :  When 
a  licensee  goes  on  to  the  property  of  the 
licensor,  or  uses  the  property  of  the  licensor 
for  a  purpose  in  which  the  licensor  is  in- 
terested, then  thero  is  a  duty  on  the  part 
of  the  licensor  to  take  care  that  his  licensee 
is  not  exposed  to  danger.  That  is  the 
general  rule  in  the  case  of  land;  so,  too, 
in  the  case  of  a  ship  or  anything  else  where 
there  is  a  duty  arising  out  of  having  pos- 
session and  control  of  the  thing,  not  out  of 
having  the  absolute  property  in  it.  Now 
the  only  case  which  has  been  dted  against 
that  proposition  is  George  v.  Skivington 
(I).  In  that  case  Winterbottom  v.  Wright 
(3)  is  not  referred  to,  and  in  the  former 
case  one  of  the  judgments  proceeds  on  the 
assumption  that  there  is  a  kind  of  negli- 
gence analogous  to  fraud,  something  of 
which  all  the  world  can  complain.  To 
that  reasoning  I  cannot  assent,  and  there- 
fore I  prefer  to  follow  Winterbottom  v. 
Wright  (3).  The  other  case  which  was 
referred  to — namely,  Nelson  v.  The  Liver* 
pool  Brewery  Company  (4) — is  not  in 
point.  Under  these  circumstances,  the 
question  in  this  case  is  who  was  the 
licensor  1  The  burden  is  upon  the  plain- 
tiff to  shew  that  the  defendant  was  his 
licensor.  I  do  not  think  he  has  successfully 
done  that,  and  therefore  on  that  ground 
I  think  the  ruling  was  wrong,  and  that 
the  defendant  is  entitled  to  our  judgment. 

Rule  absolute. 


Solidton— B.  J.  Anning,  for  plaintiff ;  Watson 
Sons  &  Room,  for  defendant. 
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[IN  THE  COURT  OP  APPEAL.] 

1882.      1 
June  8,  9.  >     coby  and  sons  r.  burb.* 
Julyl.    J 

Shipping  —  Marine    Insurance  —  Bar- 
ratry  Ua/ling  to  Seizure — Warranty  free 
from  Seizure — Proximate  Cause  of  Loss, 

The  plaintiffs  insured  a  ship  with  the 
defendant  hy  a  tim>e  policy  against  the 
ordinary  perils,  including  barratry  of  the 
master.  The  subject-matter  of  the  insurance 
was  warranted  '^^  free  from  capture  and 
seizure  amd  the  consequences  of  any  attetnpt 
thereat"  While  the  policy  was  in  force  Oie 
ship  was  seized  by  a  foreign  government, 
in  consequence  of  the  master  having  barren 
trously  engaged  in  smuggling. 

In  an  action  to  recover  from  the  u^nder* 
writer  the  expenses  incurred  by  the  plain- 
tiffs in  obtaining  the  release  of  the  ship, — 

Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division),  that  the  defen- 
dant  was  not  liable,  and  that  the  warranty 
extended  to  the  seizure,  although  such 
seizure  was  caused  by  a  barratrous  act. 

The  case  is  reported  Ante,  p.  95,  where 
the  Special  Case  is  set  out. 

The  plaintiff  insured  with  the  defen- 
dant, amongst  others,  a  steamship  for 
twelve  months.  The  material  words  of 
the  policy  were:  "Touching  the  adven- 
tures and  perils  which  we,  the  assurers, 
are  contented  to  bear  and  do  take 
upon  us  in  this  voyage,  they  are  perils 
of  the  seas,  men-of-war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of 
mart  and  countermart,  surprisals,  takings 
at  sea,  arrests,  restraints  and  detainments 
of  all  kings,  princes  and  people  of  what 
nation,  condition  or  quality  soever,  barratry 
of  the  master  and  mariners,  and  of  aU 
other  perils,  losses  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment 
or  damage  of  the  said  goods,  merchandise 
and  ship,  6lo,,  or  any  part  thereof."  The 
policy  contained  the  usual  sue  and  labour 
clause,  and  the  subject-matter  of  the  insu- 
rance was  ''warranted  free  from  capture 
and  seizure  and  the  oonsequences  of  any 
attempt  thereat." 

*  Coram  Lord  Coleridge,  C.J. ;  Brett,  L.J.  ,*  and 
Cotton,  L,  J. 


While  the  policy  was  in  force  the  master 
engaged  in  smuggling  transactions,  in  oon- 
sequence  of  which  the  ship  was  seized  by 
the  Spanish  revenue  affioers;  and  the 
plaintiffs  having  incurred  heavy  eiqienses 
in  obtaining  the  liberation  of  the  ship, 
brought  an  action  against  the  defendant 
to  recover  the  proportion  of  those  expenses 
due  from  the  defendant  under  the  policy. 

A  Special  Case  was  stated,  in  which  it 
was  found  that,  if  it  was  a  question  of  £Eu;t, 
the  conduct  of  the  master  was  barratroas. 

The  Queen's  Bench  Division  gave  judg- 
ment for  the  defendant. 

The  plaintiflfe  appealed. 

Webster,  Q.C.,  and  Myhwrgh,  Q.C.,  for 
the  appellants. — ^The  loss  in  this  case  was 
a  loss  consequent  on  the  barratrous  con- 
duct of  the  master ;  but  for  the  barratry 
there  would  have  been  no  seizure.  Loss 
by  barratiy  forms  an  exception  to  the 
general  rule  of  causa  proocima  spectatur — 
AmouJd  on  Insurance  (1) ;  and  in  this  case 
the  barratry  was  the  sole  foundation  for 
the  seizure.  VaU^o  v.  Wheeler  (2)  and 
Goldschmidt  v.  Whitmore  (3)  shew  yon  must 
treat  as  barratry  that  which  is  a  conse- 
quence of  barratry.  The  American  case 
of  The  American  Insurance  Company  v. 
Dunham  (4)  shews  that  when  the  case  is 
one  of  barratry  a  limitation  must  be  put 
on  the  words  "  capture  and  seizure,"  and 
the  policy  must  be  construed  so  as  to  make 
the  warranty  include  barratry;  and  to  the 
same  effect  is  WUcocks  v.  The  Union  In- 
surance Company  (5).  In  ffavelook  v. 
ffanciU  (6)  the  diip  was  insured  in  any 
lawful  trade,  and  was  lost  by  unlawful 
trading  on  the  part  of  the  master ;  it  was 
there  held  that  this  being  barratrous,  the 
insurer  was  liable,  as  barratry  was  a  peril 
insured  against. 

The  words  *'  capture  and  seizure  '*  have 
never  been  held  to  include  anything  more 
than  the  actual  seizure  of  the  ship.  Klein- 
wort  V.  Shepard  (7)  shews  that  this  war- 
ranty does  not  include  this  seizure ;  such  a 

(1)  Vol.  11.  6th  ed.,  p.  773. 

(2)  Lofft,  681 ;  Cowp.  143. 

(3)  3  Taunt.  608. 

(4)  12  Wendell,  463 ;  16  Wend.  9. 
(6)  2  Binney,  674. 

(6)  8  Term  Rep.  277. 

(7)  E.  &  S.  447 ;  88  Law  J.  Bep.  Q.B.  147. 
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warranty  includes  a  seizure  without  any 
pretence  of  legal  ground;  it  cannot  out 
down  the  effect  of  the  insurance  against 
barratry.  It  may  be  urged  that  Livie  v. 
Janson  (8)  tells  against  this  contention,  but 
it  does  not  decide  this  question ;  it  was  a 
decision  on  the  distinction  between  a  total 
and  a  partial  loss,  and  Hahn  v.  Gorhett  (9) 
explains  this  distinction  and  decides  that 
a  seizure  such  as  this  does  not  take  the 
case  out  of  the  insurance  against  barratry. 
Cohen,  Q.C.,  and  Barnes,  for  the  defen- 
dant. — The  object  of  the  warranty  is  the 
diminution  of  the  liabilify  of  the  under- 
writer. The  intention  was  to  ezdude  all 
losses  caused  by  capture  or  seizure,  or  any 
attempts  thereat.  No  satisfactory  distinc- 
tion can  be  drawn  between  capture  or 
seizure  caused  by  barratry,  and  capture  or 
seizure  caused  by  any  of  the  other  perils 
enumerated  in  the  policy.  The  words 
''  capture  and  seizure  '*  must  receive  their 
ordinary  mesLniag-^Kleinwart  v.  Shepard 
(7).  The  ordinary  rule  is  that  in  insurance 
all  losses  are  referred  to  their  proximate 
cause,  and  in  this  case  the  seizure  was  the 
proximate  cause  of  the  loss.  It  is  contended 
by  the  plaintiff  that  barratry  is  an  excep- 
tion to  the  general  rule ;  but  that  is  an  at- 
tempt to  write  certain  words  into  the  policy. 
There  is  no  reason  why  words  should  be 
written  in  as  to  one  penl  and  not  as  to  all 
the  other  enumerated  perils.  In  ArccMgdo 
v.  Thompson  (10)  there  was  no  warranty 
against  the  actual  proximate  cause  of  the 
loss,  nor  was  there  in  ffeyman  v.  Parish 
(11).  What  is  here  sought  to  be  recovered 
is  not  a  loss  proximately  caused  by  barratry, 
but  a  loss 'caused  by  seizura  In  Blyth  v. 
Shepherd  (12)  it  was  held  that  perils  of 
the  sea  would  be  properly  alleged  as  the 
cause  of  the  loss,  although  there  were 
previous  barratry ;  so  in  Green  v.  Elmslie 
(13)  the  loss  was  held  to  be  one  by  capture, 
although  the  vessel  would  not  have  been 
captured  but  for  damage  previously  suf- 
fered. The  American  case  of  The  American 
Insurance  Company  v.  Dunha/m  (4)  is 
founded  on  Havelock  v.  HanciU  (6),  and 

(8)  12  East,  648. 

(9)  2  Bing.  206. 

(10)  2  Campb.  620. 

(11)  Ibid.  149. 

(12)  9  Mee.  &  W.  763  ;  11  Law  J.  Rep.  Bxch. 
293. 

(13)  Peake,  212. 
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that  case  turned  entirely  on  the  question 
of  what  was  a  lawful  trade,  and  whether 
the  words  applied  to  any  trside  unless  the 
ship  was  employed  therein  by  the  owners, 
and  there  was  there  no  warranty  against 
a  loss  by  barratiy.  Suckley  v.  Ddafield 
(14)  decides  nothing  save  a  question  of 
what  would  satisfy  a  representation  that  a 
vessel  shall  sail  in  ballast.  WUcooks  v. 
The  Union  Insurance  Company  (5)  was  a 
case  at  Nisi  Prius,  and  that  (like  the  last 
case)  was  a  decision  on  a  trade  contract 
and  not  a  decision  on  a  warranty  affecting 
perils  insured  against 

VaUejo  V.  Wheeler  (2)  does  not  support 
the  contention  of  the  appellants,  for  it 
cannot  be  assumed  that  an  implied  con- 
dition to  allow  deviation  is  equivalent  to 
an  express  warranty  to  deviate.  In  PoweU 
V.  Hyde  (15)  the  warranty  was  the  same 
as  here,  and  it  was  held  that  that  warranty 
was  not  confined  to  legal  capture,  but  that 
an  illegal  capture  was  within  the  warranfy. 

Webster,  in  reply. 

Cur,  adv.  vuU, 

Brett,  L.J.  (on  July  1). — In  this  case 
an  action  was  brought  on  a  policy  of 
insurance  for  the  purpose  of  recovering 
money  paid  by  the  owner  to  prevent  the 
seizure  of  the  ship,  or  to  release  the  ship 
fix>m  seizure.  The  seizure  was  made  on 
the  ground  that  the  master  had  smuggled, 
and  it  was  admitted  that  that  was  an  act 
of  barratry.  The  policy  of  insurance  con- 
tained a  warranty,  which  was  not  in  an 
unknown  form,  that  the  subject-matter  of 
the  insurance  should  be  free  from  capture 
and  seizure,  and  the  consequences  of  any 
attempt  thereat.  It  was  said  by  the 
defendant,  one  of  several  underwriters, 
that  the  reasonable  construction  of  this 
warranty  would  relieve  him  from  liability, 
although  the  seizure  in  this  case  was  in 
other  respects  one  within  the  perils  insured 
against.  It  was  argued  by  the  plaintiff  that 
the  seizure  was  the  result  of  the  barratry, 
and  that  as  the  policy  contained  barratry 
as  one  of  the  pwils  insured  against,  the 
warranty  could  not  relieve  the  defendant 
from  the  consequences  of  a  loss  by  barratry. 
Reliance  was  placed  by  the  plaintifls  on 

(14)  2  Caine,  221. 

(15)  6  B.  &  B.  607 ;  25  Law  J.  Bep  Q.B.  65. 
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the  peculiar  doctrine  whicli  is  applied  to 
losses  resulting  from  barratry :  as  to  all 
other  losses  it  is  the  ultimate  or  proximate 
cause  which  alone  is  looked  at ;  but  this 
is  not  the  case  in  barratry,  and  if  the 
barratry  is  the  effective  cause,  or  the  causa 
causans — and  even  though  it  be  not  the 
ultimate  cause,  yet  the  effective  cause,  or 
causa  causans,  may  be  relied  on  where 
there  is  barratry;  so  that  the  plaintifis 
alleged  they  could  prove  a  loss  by  barratry, 
that  the  seizure  need  only  be  proved  as  a 
means  by  which  the  loss  by  barratry 
affected  the  shipowner,  and  that  the  seizure 
was  but  the  measure  of  the  damage  caused 
to  the  shipowner  by  the  barratry.  On 
behalf  of  the  defendant  it  was  said  that 
the  mere  barratry  by  itself  would  not  have 
caused  damage  to  the  shipowner,  that  the 
only  damage  which  accrued  to  him  was  by 
reason  of  the  seizure,  and  that  the  terms  of 
the  warranty  are  not  confined,  and  apply 
to  every  seizure,  whatever  may  be  the 
provoking  cause  of  that  seizure.  It  is  true 
that  in  cases  of  loss  by  barratry  the  causa 
ca/usams  may  be  looked  at,  and  in  this  case 
the  act  of  barratry  was  that  cause;  in 
this  case  if  there  were  no  warranty  the 
assured  could  sue  for  loss  by  seizure  or  for 
loss  by  barratry;  the  assured  could  also  sue 
for  the  loss  by  barratry  alone,  and  could 
prove  the  barratrous  act  and  the  subse- 
quent seizure ;  it  is  also  clear  that  he  could 
sue  for  the  loss  by  seizure,  leaving  out  the 
barratry.  That  this  is  so  is  clear  from  the 
case  of  Arcangelo  v.  Thompson  (10).  In 
that  case  the  loss  claimed  was  a  loss  by 
capture,  and  it  was  allured  that  the  loss 
was  caused  by  barratry,  and  therefore  that 
the  declaration  was  not  proved ;  but  Lord 
Ellenborough  held  that  as  there  was  in 
fact  a  capture  the  plaintiff  could  disr^ard 
the  barratiy  and  sue  for  the  capture ;  and 
that  is  an  authority  that  here  the  ship 
owner  could  sue  for  the  seizure  and  dis- 
regard the  barratry,  or  that  he  could  sue 
for  the  barratry  disregarding  the  seizure. 
It  would  seem  strange  if  the  result  should 
now  depend  on  the  form  of  the  pleadings, 
for  in  these  days  pleadings  are  not  material 
as  affecting  the  rights  of  parties.  It  seems 
to  me  that  this  case  is  one  in  which  the 
question  is  whether  a  warranty  against 
seizure  includes  a  seizure  the  result  of  a 
barratrous  act.     If  the  case  were  one  of 


first  impression  it  would  be  arguable  that 
a  wairanty  against  capture  and  seizure  was 
only  a  warranty  against  war  risks,  and  I 
shoald  incline,  were  there  no  authority  on 
the  point,  to  adopt  that  view ;  but  it  has 
been  decided  that  this  is  not  so.  In 
Kleinwort  v.  Shepard  (7)  the  warranty 
was  the  same  as  that  here.  There  the  loss 
was  occasioned  by  the  rising  of  the  coolies 
who  were  emigrants  on  board  the  ship, 
and  it  was  held  that  if  there  had  been  no 
warranty  that  would  have  been  a  loss  by 
seizure  :  it  was  doubtless  a  loss  by  i^racy, 
but  it  was  also  a  loss  by  seizure.  It  was 
there  argued  that  the  warranty  was  wholly 
a  warranty  against  war  risks,  and  that  sudb 
a  rising  as  there  occurred  was  not  a  war 
risk.  It  was  said  that  the  only  seizure 
intended  to  be  insured  against  was  a 
seizure  in  time  of  war;  but  it  was  held 
that  the  warranty  must  not  be  so  confined, 
and  that  it  included  such  a  seizure  as  that 
which  there  occurred.  It  is  to  be  remarked 
that  the  risks  in  the  policy  included  a 
seizure  by  a  piratical  act,  and  therefore, 
that  although  it  was  in  that  case  possible 
to  sue  for  loss  by  piracy  and  also  for  loss 
by  seizure,  yet  the  plaintiff  could  not 
by  bringing  an  action  for  loss  by  piracy 
get  rid  of  t£e  warranty,  which  in  &ct  took 
out  part  of  the  policy. 

In  Powell  V.  Hyde  (15),  there  was  a 
policy  against  ordinary  loss,  and  also  a 
warranty  such  as  is  found  in  this  case, 
and  there  the  ship  was  fired  into  by 
Russians  at  a  time  when  there  was  no 
war  between  this  country  and  Russia. 
It  was  held  that  the  firing  was  an  attempt 
at  capture  or  seizure,  although  not  the  act 
of  an  enemy.  There  it  was  argued  that  the 
warranty  only  included  war  losses ;  but  it 
was  held  that  the  terms  of  the  warranty 
could  not  be  so  confined,  that  there  had 
been  an  attempt  to  seize,  and  that  the 
warranty  applied  to  all  kinds  of  seizure. 

On  rejection,  I  am  of  opinion  that  those 
cases  are  an  authority  for  saying  that  this 
warranty  must  be  read,  as  the  ordinaiy 
meaning  of  the  words  would  dictate,  that  it 
includes  every  kind  of  seizure,  and  that  it 
so  far  affects  the  other  words  in  tiie  policy 
as  to  apply,  as  it  were,  to  certain  parts  oi 
those  words ;  that  is  to  say,  that  it  is  a 
warranty  against  a  seizure  by  enemies,  by 
pirates  and  by  foreign  govenunents,  and 
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that  there  is  nothing  to  prevent  it  from 
applying  to  a  seizure  which  is  the  result  of 
barratry ;  that  the  peculiar  doctrine  as  to 
barratry  does  nob  interfere  with  the  war- 
ranty ;  and  therefore  that  the  plaintiffit  are 
not  entitled  to  recover. 

It  was,  however,  argued,  that  the  two 
decisions  in  the  American  case  of  The 
Americcm  Insura/nce  Compcmy  v.  Dunham 
(4)  would  lead  us  to  come  to  an  opposite 
conclusion.  Now,  if  those  decisions  in  that 
case  were  clear,  and  if  there  were  no 
authority  against  them,  I  should  be  anxious 
to  follow  them.  I  agree  with  the  opinion 
there  expressed  by  the  Chancellor  that  it  is 
most  desirable  that  decisions  on  insurance 
law  should  be  in  conformity  in  aU  countries ' 
if  possible ;  and  if  there  were  a  course  of 
American  decisions,  and  nothing  to  the 
contrary,  I  should  follow  the  authority  of 
those  decisions.  I  always  find  the  American 
decisions  on  insurance  law  to  be  baaed  on 
admirable  reasoning  and  supported  by  good 
sense,  and  I  think  it  would  be  wanton  not 
to  consider  them  with  care  and  with  a  view 
to  agreement  with  them.  But  the  American 
case  does  not  cover  this  case.  In  that  case 
there  was  a  warranty  that  the  subject- 
matter  of  the  insmance  should  be  free  from 
the  effidcts  of  a  seizure  on  account  of  any 
illicit  or  prohibited  trade — that  warranty 
dififered  from  this  warranty — and  it  was 
decided  that  the  meaning  of  that  war- 
ranty was  that  it  was  a  warranty 
against  illicit  trading  by  the  owner 
assured,  and  those  acting  with  his  know- 
ledge or  assent;  so  ^at  a  barratrous 
illicit  trading  was  not  within  the  terms  of 
the  policy,  and  that  was  only  a  decision 
that  the  warranty  did  not  apply  to  trading 
by  any  one  elsa  Certainly  that  American 
case  is  like  the  case  of  Havdock  v.  HcmdU 
(6),  where  the  ship  was  insured  while 
carrying  on  any  lawful  trade,  and  it  was 
held  that  that  was  a  warranty  against 
illicit  trading  by  the  owner ;  that  decision, 
therefore,  does  not  apply  to  this  case.  It 
seems  to  me  that  this  case  is  within  the 
decisions  in  KUiTwoort  v.  Shepard  (7)  and 
PoweU  V.  Hyde  (15).  It  is  said  that  those 
cases  are  not  binding  on  this  Court ;  but 
I  do  not  think  this  Court  ought  to  differ 
from  those  decisions  in  interpreting  a 
warranty  as  old  as  this,  and  the  principle 
of  those  decisions  is  that  this  warranty  is 
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one  against  seizure  of  every  kind.  There 
are  many  barratrous  acts  which  would 
iiyure  the  shipowner  even  though  they 
did  not  result  in  seizure,  and  I  am  of 
opinion  that  the  whole  policy  must  be 
construed  together,  and,  therefore,  that 
the  judgment  of  the  Divisional  Court 
must  be  affirmed. 

Cotton,  L.J.,  read  the  following  judg- 
ment.— Tbe  question  in  this  case  depends 
on  the  true  construction  and  effect  of  a 
policy  of  marine  insurance  on  the  ship 
Eoaslyn,  which  amongst  the  perils  insured 
against  includes  barratry.  The  policy  also 
contains  a  warranty  by  the  insured  against 
capture  and  seizure.  In  consequence  of  the 
master  having  at  Gibraltar  teicen  a  cargo 
for  smuggling  into  Spain,  the  vessel  was 
seized  by  the  Spanish  authorities.  The 
action  was  to  recover  expenses  incurred  by 
the  owner  for  the  release  of  the  vessel. 
The  act  of  the  master  in  taking  the  cargo 
was  barratrous,  and  as  in  cases  of  barratry 
there  is  an  exception  to  the  general  rule 
that  the  loss  must  be  referred  to  its  proxi- 
mate cause,  but  for  the  warranty  the 
insured  might  have  recovered  his  loss  as 
occasioned  by  barratry.  But  the  im- 
mediate cause  of  the  loss  was  the  seizure, 
and  the  question  is  whether  the  warranty 
deprives  the  insured  of  his  right  to  recover. 
In  my  opinion  it  does. 

It  has  been  decided  that  in  such  a  policy 
capture  and  seizure  is  not  confined  to 
capture  and  seizure  by  an  enemy,  and  as 
this  is  the  case  I  think  that  these  words 
must  be  construed  to  include  capture  and 
seizure  for  breach  of  the  revenue  laws  of  a 
foreign  state.  I  think  that  the  warranty 
must  be  construed  as  a  limitation  of  the 
liability  which  would  otherwise  have  been 
undertaken  by  the  underwriters.  Several 
of  the  perils  insured  against  besides  bar- 
ratry, such  as  kings'  enemies  and  pirates, 
might  have  resulted  in  capture  or  seizure, 
and  I  think  that  the  warranty  protects  the 
underwriters  from  loss  in  respect  of  the 
perils  insured  against  where  such  loss  is 
the  immediate  result  of  capture  or  seizure. 
It  was  attempted  to  limit  the  effect  of  the 
warranty  by  applying  it  to  those  perils 
only  which  would  probably  result  in  cap- 
ture or  seizui-e.  But  I  caii  see  no  sufficient 
reason  for  thus  limiting  the  operation  of  the 
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warranty,  and  if  several  perils  insured 
against  may  produce  capture  or  seizure  as 
well  as  other  losses,  the  warranty  must 
modify  the  liability  of  the  underwriters  in 
respect  of  all  the  perils  which  can  produce 
the  result  mentioned  in  the  warranty, 
which  in  terms  applies  to  capture  or 
seizure  for  whatever  causes. 

But  it  was  said  that  the  case  was 
decided  by  authority — VaUejo  v.  Wheeler 
(2)  was  referred  to.  There  the  insured 
owners  recovered  a  loss,  the  consequence 
of  a  barratrous  deviation  of  the  master, 
and  it  was  argued  that  the  implied  condi- 
tion against  deviation  was  equivalent  to 
the  warranty  in  the  present  -policy.  But 
an  implied  condition  only  regulates  what 
is  not  expressly  provided  for,  and  the  im- 
plied condition  against  deviation  would  not 
modify  the  express  provision  as  to  bar- 
ratry. Havelock  v.  ffanciU  (6)  was  also 
relied  on.  There  the  vessel  was  insured 
in  any  lawful  trade  against  (amongst  other 
things)  barratry.  Loss  was  incurred  by 
the  master  barratrously  engaging  in  a 
prohibited  trade.  The  owner  recovered 
against  the  underwriters.  But  there  "  in 
lawful  trade  "  was  construed  "  during  em- 
ployment by  the  owner  in  lawful  trade," 
that  is,  by  limiting  the  condition  to  acts 
of  the  owner.  This  was  also  the  principle 
of  the  decision  in  the  cases  in  the  United 
States  to  which  we  were  referred,  where 
warranty  against  seizure  on  account  of 
prohibited  trade  was  construed  as  a 
covenant  against  employment  by  the 
owners  in  unlawful  trade.  In  my  opinion 
none  of  these  cases  are  authorities  in 
favour  of  the  plaintiff,  and  in  my  opinion 
the  decision  appealed  from  is  right  and 
must  be  affirmed.  With  regard  to  the 
American  cases  I  Cannot  regu^  them  as 
authorities,  although  the  judgments  are 
worthy  of  all  respect  as  expressing  the 
opinions  of  learned  persons. 

Brett,  L.  J. — ^We  are  requested  to  say 
that  Lord  Coleridge  agrees  in  the  judg- 
ment of  the  Court. 

Appeal  dismissed. 

Solicitors— H.  C.  Coote,  agent  for  Adamson, 
North  Shields,  for  plaintiflEs ;  Waltons,  Bubb 
k,  Walton,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

1882.        1  » 

June  29,  30.)     titterton  r.  coofeb.* 

Bankruptcy — TrvMee  in  Liquidation — 
Vestvng  of  Property  of  Liquidating  Debtor 
in — Liability  of  for  Rent  and  on  Covenants 
in  Lease— Bankruptcy  Act,  1869  (32  d:  33 
Vict,  c.  71),  ss.  17  ami  23. 

The  plaintiff  sued  the  trustee  in  liquida- 
tion of  his  lessee  for  rent  due  both  before 
and  after  the  appointment  of  the  defendctnt 
as  trustee.  The  trustee  had  not  disclaimed 
the  lease,  nor  had  he  entered  into  possession 
of  the  premises,  btU  he  had  attempted  to 
effect  the  transfer  of  the  lease  to  an  assignee : 
— Held,  that  the  property  comprised  in  the 
lease  vested,  by  virtue  of  section  17  of  the 
Bankruptcy  Act,  1869,  in  the  trustee  from 
the  date  of  his  appointment;  that  to  fx 
him  with  liabUity  wnder  ike  lease  it  was 
not  necessary  to  shew  that  he  had  done 
any  act  signifying  his  acceptance  of  the 
lease;  that  if  that  were  necessary  he  had  so 
dealt  with  the  property  as  to  signify  his 
acceptance,  and  Ovus  to  fix  him  with 
liabUity  under  it;  and  that  as  he  had  not 
disclaimed  he  was  lictblefor  the  rent  which 
a^xrued  due  subsequent  to  the  date  of  his 
appointment,  but  not  for  that  which  was 
due  before  his  appointment  as  trustee. 

Appeal  from  the  judgment  of  Huddle- 
ston,  B.,  at  the  trial  without  a  jury. 

Action  to  recover  rent  and  damages  for 
breach  of  covenant  to  repair.  It  appeared 
that  the  plaintiff  had  demised,  at  a  rent 
payable  quarterly,  certain  premises  to  one 
Morison  for  tWenty-oneyears  from  the  25th 
of  December,  1879,  the  lease  to  be  deter- 
minable at  three,  seven,  or  fourteen  years. 
On  the  8th  of  December,  1 880,  Morison  pre- 
sented a  petition  for  liquidation.  The  defen- 
dant was  appointed  trustee  in  his  liquida- 
tion,^ and  his  appointment  was  certified  on 
the  3rd  of  January,  1881.  He  did  not  dis- 
claim the  lease,  nor  did  he  enter  on  the 
premises ;  but  he  attempted  to  arrange  by 
correspondence  for  the  assignment  of  the 
liquidating  debtor's  interest  in  the  lease 
to  one  Sharp,  and  terms  were  discussed 
between  them,  although  the  assignment 
was  not  effected. 

*  Coram  Lord  Coleridge,  C.J. ;  Brett,  L.J. ; 
and  Cotton,  L.J. 
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The  addon  was  brought  to  recover 
one  quarter's  rent  due  on  the  25th  of 
December,  1880,  and  another  quarter's 
rent  due  on  the  25th  of  March,  1881,  and 
damages  for  breach  of  a  covenant  to  repair. 

The  facts  being  admitted,  Huddleston, 
B.,  on  the  authority  of  WUaon  v.  Wallani 
(1),  gave  judgment  for  the  plaintiff  for  the 
rent  claimed,  the  amount  of  damages  for 
non-repair  being  referred. 

Notice  had  since  been  given  to  deter- 
mine the  lease,  and  it  had  been  accepted 
by  the  plaintiff. 

The  defendant  appealed. 

Coheny  Q.C.,  and  C.  J.  PeUe,  for  the 
defendant. — The  learned  Judge  followed 
the  decision  of  Stephen,  J.,  in  Wilson  v. 
WaUcmi  (1),  and  that  judgment  was  based 
upon  Cartwright  v.  Glover  (2) ;  but  in  both 
those  cases  the  trustee  had  taken  posses- 
sion, so  that  it  was  not  necessary  to  hold 
that  a  lease  vests  in  a  trustee  in  liquida- 
tion in  cases  where  he  has  not  taken  pos- 
session of  the  property.  It  was  settled 
law  that  under  sections  141  and  145  of  the 
Bankruptcy  Act,  1849  (3),  which  are  sec- 

(1)  49  Law  J.  Rep.  Ezch.  437;  Law  Bep.  5 
Ex.  D.  165. 

(2)  2  Giff.  620. 

(3)  12  &  13  Vict.  0. 106. 8. 141,  enacts  :  "  That 
when  any  person  shall  have  been  adjudged  a 
bankmpt,  all  his  personal  estate  and  effects, 
present  and  future,  wheresoever  the  same  may 
be  found  or  known,  and  all  property  which  he 
may  purchase,  or  which  may  revert,  descend,  be 
devised  or  bequeathed,  or  come  to  him  before  he 
shall  have  obtained  his  certificate,  and  all  debts 
due  or  to  be  due  to  him,  wheresoever  the  same 
may  be  found  or  known,  and  the  property,  right 
and  interest  in  such  debts,  shall  become  abso- 
lutely vested  in  the  assignees  for  the  time  being 
for  the  benefit  of  the  creditors  of  the  bankrupt, 
by  virtue  of  their  appointment ;  and  after  such 
appointment,  neither  the  bankrupt  nor  any 
person  claiming  through  or  under  him  shall 
have  power  to  recover  the  same,  nor  to  make 
any  release  or  discharge  thereof,  neither  shall 
the  same  be  attached  as  the  debt  of  the  bank- 
rupt by  any  person  according  to  the  custom  of 
the  City  of  London  or  otherwise,  but  the  as- 
signees shall  have  like  remedy  to  recover  the 
same  in  their  own  names  as  the  bankrupt  him- 
self might  have  had  if  he  had  not  been  ad- 
judged bankrupt.** 

Section  146 :  *'  That  if  the  assignees  of  the 
estate  and  effects  of  any  bankrupt  having  or 
being  entitled  to  any  land  either  under  a  convey- 
ance to  hJin  in  fee  or  under  an  agreement  for  any 
such  conveyance  subject  to  any  perpetual  yearly 

YOL.  61.— QJ3. 


tions  analogous  to  sections  17  and  23  (4) 
of  the  Act  of   1869,  the  property  of  a 

rent  reserved  by  such  oonveyauce  or  agreement, 
or  having  or  being  entitled  to  any  lease  or 
agreement  for  a  lease,  shall  elect  to  take  such 
land,  or  the  benefit  of  such  conveyance  or  agree- 
ment, or  such  lease  or  agreement  for  a  lease  as 
the  case  may  be,  the  banlmipt  shall  not  be  liable 
to  pay  any  rent  accruing  after  the  issuing  of 
the  fiat  or  filing  of  the  petition  for  adjudication 
of  bankruptcy  against  him,  or  to  be  sued  in 
respect  of  any  subsequent  non-observance  or 
non-performance  of  the  conditions,  covenants 
or  agreements  in  any  such  conveyance  or  agree- 
ments, or  lease  or  agreement  for  a  lease ;  and 
if  the  assignees  shall  decline  to  take  such  land, 
or  the  benefit  of  such  conveyance  or  agreement, 
or  lease  or  agreement  for  lease,  the  bankrupt 
shall  not  be  liable  if,  within  fourteen  days  after 
he  shall  have  had  notice  that  the  assignees  have 
declined,  he  shall  deliver  up  such  conveyance  or 
agreement,  or  lease  or  agreement  for  lease,  to 
the  person  then  entitled  to  the  rent,  or  having 
so  agreed  to  convey  or  lease,  as  the  case  may 
be ;  and  if  the  assignees  shall  not  (upon  being 
thereto  required)  elect  whether  they  will  accept 
or  decline  such  land,  or  conveyance  or  agree- 
ment for  oonveyance,or  such  lease  or  agreement 
for  a  lease,  any  person  entitled  to  such  rent,  or 
having  so  conveyed  or  agreed  to  convey,  or 
leased  or  agreed  to  lease,  or  any  person  claim- 
ing under  him,  shall  be  entitled  to  apply  to  the 
Court,  and  the  Court  may  order  them  to  elect 
and  deliver  up  such  conveyance  or  agreement 
for  conveyance,  or  lease  or  agreement  for  lease, 
in  case  they  shall  decline  the  same,  and  the 
possession  of  the  premises,  to  the  vendor  or 
person  claiming  under  him,  or  may  make  such 
other  order  therein  as  it  shall  think  fit." 

(4)  32  iL  33  Vict.  c.  71.  s.  17,  enacts  that, 
"  Until  a  trustee  is  appointed  the  registrar 
shall  be  the  trustee  for  the  purposes  of  this  Act, 
and  immediately  upon  the  order  of  adjudication 
being  made  the  property  of  the  bankrupt  shall 
vest  in  the  registrar.  On  the  appointment  of  a 
trustee  the  property  shall  forthwith  pass  to 
and  vest  in  the  trustee  appointed.** 

Section  23 :  "  When  any  property  of  the  bank- 
rupt acquired  by  the  trustee  under  this  Act  con- 
sists of  land .  of  any  tenure  burdened  with 
onerous  covenants,  of  unmarketable  shares  in 
companies,  of  unprofitable  contracts  or  of  any 
other  property  that  is  unsaleable,  or  not  readily 
saleable  by  reason  of  its  binding  the  posses.sor 
thereof  to  the  performance  of  any  onerous  act, 
or  to  the  payment  of  any  sum  of  money,  the 
trustee,  notwithstanding  he  has  endeavoured 
to  sell  or  has  taken  possession  of  such  property, 
or  exercised  any  act  of  ownership  in  relation 
thereto,  may,  by  writing  under  his  hand,  dis- 
claim such  property,  and  upon  the  execution  of 
such  disclaimer,  the  property  disclaimed  shall, 
if  the  same  is  a  contract,  be  deemed  to  be 
determined  from  the  date  of  the  order  of  adju- 
dication, and  if  the  same  is  a  lease,  be  deemed 
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b&nkrupt  of  a  nature  such  as  this  did  not 
Test  in  the  assignees  of  the  bankrupt  until 
they  had  done  some  unequivocal  affirma- 
tive act  shewing  their  acceptance  of  the 
property — Goodwin  v.  ^oble  (5)  and 
Mdckley  v.  Pattenden  (6).  The  law  on 
this  point  has  not  been  changed  by  the 
provisions  of  the  Act  of  1869.  Section 
23  gives  the  trustee  a  power  of  dis- 
claimer and  places  leases  on  the  same 
footing  as  contracts,  so  that  this  case  is 
in  fact  governed  by  Ex  parte  Dams  ;  in  re 
Sneezum  (7),  where  it  was  decided  that  a 
trustee  in  bankruptcy  who  does  not  dis- 
claim the  contract  of  a  bankrupt  does  not 
thereby  adopt  it  either  personally  or  on 
behalf  of  the  estate ;  nor  is  this  view  in- 
consistent with  the  decision  in  Ex  parte 
Dressier;  in  re  Solomon  (8),  for  in  that 
case  the  trustee  had  taken  possession  of  the 
leasehold  property ;  James,  L.  J.,  however, 
said  during  the  argument  in  that  case  that 
the  trustee  **  need  not  take  possession," 
shewing  that  the  trustee  has  a  right  to 

to  have  been  surrendered  on  the  same  date,  and 
if  the  same  be  shares  in  any  company  be  deemed 
to  be  forfeited  from  that  date,  and  if  any  other 
species  of  property,  it  shall  revert  to  the  person 
entitled  on  the  determination  of  the  estate  or 
interest  of  the  bankrupt,  but  if  there  shall  be  no 
person  in  existence  so  entitled,  then  in  no  case 
shall  any  estate  or  interest  therein  remain  in  the 
bankrupt.  Any  person  interested  in  any  dis- 
claimed property  may  apply  to  the  Ck>urt,  and 
the  Court  may,  upon  such  application,  order 
possession  of  the  disclaimed  property  to  be 
delivered  up  to  him,  or  make  such  other  order 
as  to  the  possession  thereof  as  may  be  just. 
Any  person  injured  by  the  operation  of  this 
section  shall  be  deemed  a  creditor  of  the  bank- 
rupt to  the  extent  of  such  injury,  and  may 
accordingly  prove  the  same  as  a  debt  under  the 
bankruptcy." 

Section  24:  "The  trustee  shall  not  be  en- 
titled to  disclaim  any  property  in  pursuance  of 
tbia  Act  in  cases  where  an  application  in 
writing  has  been  made  to  him  by  any  person 
interested  in  such  property  requiring  such 
trustee  to  decide  whether  he  will  disclaim  or 
not,  and  the  trustee  has  for  a  period  of  not  less 
than  twerty-eight  days  after  the  receipt  of  such 
application  or  such  further  time  as  may  be  al- 
lowed by  the  Court  declined  or  n^lected  to  give 
notice  whether  he  disclaims  the  same  or  not." 

(6)  8  E.  &  B.  687 ;  27  Law  J.  Rep.  Q.B.  204. 

(6)  1  B.  &  8. 178  ;  30  Law  J.  Rep.  Q.B.  226. 

(7)  46  Law  J.  Rep.  Bankr.  137;  Law  Rep.  3 
Ch.  D.  463. 

(8)  48  Law  J.  Rep.  Bankr.  20 ;  Law  Rep.  9 
Ch.  D.  262. 


elect  and  must  do  some  definite  act  to 
manifest  his  aooeptanoe  of  the  property. 
Ex  parte  Brook  (9),  Lowrey  v.  Barker  (10), 
Mills  V.  The  East  London  Union  (11)  and 
Hawkins  v.  Hawkins  (12)  were  also 
cited. 

If  it  be  necessary  that  a  trustee  should  do 
some  unequivocal  act,  then  none  such  has 
been  done  in  this  case — ^the  lease  never 
passed  to  the  trustee;  so  that  section 
23  (4)  has  no  application  to  this  case,  for 
he  had  never  "acquired"  the  property, 
and  a  mere  omission  to  disclaim  is  no  evi- 
dence of  acceptance. 

Cock  (with  him  Kemp,  Q.C.),  for  the 
plaintifil — ^The  judgment  is  right,  for  the 
trustee  here  accepted  the  lease,  and  he  is 
therefore  liable  to  the  burdens  as  well  as 
entitled  to  the  benefits  of  it.  K  indeed  it 
were  necessary  that  a  trustee  should  do 
some  affirmative  unequivocal  act  to  shew 
his  acceptance,  then  the  attempts  made  by 
the  trustee  to  sell  the  lease,  and  the  n^o- 
tiations  which  he  entered  into,  shew  con- 
clusivdy  that  he  had  accepted  the  lease 
and  considered  himself  owner  of  it.  But 
the  difierenoe  between  the  provisions  of 
the  Act  of  1849  and  those  of  the  Act  of 
1869  is  on  this  point  most  marked.  In 
section  141  (3)  of  the  Act  of  1849  it  is  pro- 
vided that  the  personal  estate  of  the  bank- 
rupt "  shall  become  absolutely  vested  *'  in 
the  assignee,  and  section  145  provides  that 
the  assignee  may  elect  or  decline  to  accept 
a  lease  to  which  the  bankrupt  is  entitled ; 
but  section  17  (4)  of  the  Act  of  1869 
enacts  that  on  the  "appointment  of  a 
trustee  the  property  shall  forthwith  pass 
to  and  vest "  in  him,  and  that  until  he  is 
appointed  the*  property  of  the  bankrupt 
shall  "immediately"  upon  the  order  of 
acyudication  vest  in  the  registrar ;  so  that 
the  question,  which  was  a  difficult  one 
under  the  Act  of  1849,  does  not  arise 
under  the  Act  of  1869.  The  case  of  Ex 
parte  Davis  (7)  does  not  govern  this  case  : 
the  question  argued  there  was  whether  a 
trustee  could  disclaim  a  contract  of  the 

(9)  48  Law  J.  Rep.  Bankr.  22 ;  Law  Rep.  10 
Ch.  D.  101. 

(10)  49  Law  J.  Rep.  Exch.  433 ;  Law  Rep.  5 
Bx.  D.  170. 

(11)  42  Law  J.  Rep;  C.P.  46 ;  Law  Rep.  8  C.P. 
79. 

(12)  Law  Rep.  13  Ch.  D.  47, 
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bankrupt  after  he  had  for  a  time  performed 
it.  In  Ex  parte  Dressier  (8)  this  question 
did  not  arise,  for  there  the  trustee  had 
taken  possession  and  had  not  disclaimed. 

i Cotton,  L.J. — The  argument  for  the 
9ndant  is  that  the  Act  in  &ct  makes  a 
statutory  conveyance,  and  that  this  con- 
veyance must  be  accepted  by  the  trustee.] 

The  whole  scheme  of  the  statute  of  1869 
is  against  that  view,  and  it  expressly  alters 
the  law  of  1849  as  to  acceptance.  It  is 
not  suggested  that  the  defendant  can  be 
liable  for  rent  accrued  due  before  the  pro- 
perty vested  in  him. 

PeUe^  in  reply. — Ex  parte  Davis  (7) 
shews  l^t  failure  to  disclaim  is  not  accept- 
ance ;  and  in  Ex  parte  Bkmdy  (13),  a  case 
decided  in  1835,  it  was  held  that  taking 
no  step  was  rejection  and  not  acceptance. 

iBBBiT,  L.J. — But  the  defendant  here 
all  he  could  to  sell.] 

In  Turmer  v.  Richardson  (14)  the  as- 
signees advertised  for  sale  a  lease,  and  yet 
it  was  held  that  that  act  was  not  evidence 
of  an  assent  on  their  part  to  take  the 
term.  In  Lindsay  v.  Limbert  (15)  it  was 
decided  that  a  mere  attempt  to  make  per- 
sonal estate  available  to  the  estate  is  not 
such  an  act  of  ownership  as  to  create  an 
imnlication  of  assent  to  a  term. 

[Lord  Coleridgb,  C.J. — In  Hastings 
V.  Wilson  (16),  Gibbs,  C.J.,  held  that 
putting  up  premises  to  auction,  finding  a 
purchaser  and  receiving  a  deposit,  fixed  the 
assignees  with  the  term.] 

But  in  that  case  there  was  a  binding 
contract  for  sale  which  the  assignees  could 
have  enforced,  whereas  there  were  here 
only  negotiations. 

Lord  Colxridge,  C.J. — In  this  case  we 
have  to  construe,  for  the  first  time,  as  it 
woidd  seem,  in  this  Court,  sections  17  and 
23  of  the  Bankruptcy  Act,  1869  (4).  An 
action  has  been  brought  against  a  trustee 
in  liquidation,  in  order  to  recover  the  rent 
of  oertain  premises  which  had  been  de- 
mised by  lease  to  the  liquidating  debtor, 
and  it  is  said  that  the  defendant  has 
become  tenant  of  these  premises  by  the 
operation  of  the  Bankruptcy  Act  of  1869. 

(13)  1  Deac.  286. 

(14)  7  East,  336. 

(16)  12  Moor©  C.P.  209. 
(16)  Holts K.P.  290. 
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The  question  has  been  argued  on  two 
grounds  :  it  is  first  said  that  no  alteration 
has  been  made  in  the  law  as  it  stood  under 
the  enactments  of  the  statute  of  1849, 
saving  so  far  as  the  words  of  section  23  of 
the  Act  of  1869  effected  an  extension  of 
the  law;  and,  secondly,  it  was  said  that 
the  acts  which  were  necessary  under  the 
statute  of  1849  to  be  done  by  assignees  in 
bankruptcy,  and  which  it  was  assumed 
were  also  necessary  under  the  statute  of 
1869  to  be  done  by  trustees  in  bank- 
ruptcy or  liquidation,  so  as  to  render  them 
liable  as  assignees  of  the  lease,  had  not  in 
this  case  been  done  by  the  defendant,  so 
that  the  defendant  could  not  be  held  liabla 
I  am  against  the  appellant  on  both 
grounds.  The  provisions  of  the  Act  of 
1849  are  materially  different  from  those 
contained  in  the  Act  of  1869,  and  it  is  to 
be  noted  that  the  later  Act  was  passed  for 
the  purpose  of  changing  the  law  as  enacted 
by  the  Act  of  1849.  Under  the  Act  of 
1849  leases  passed  to  an  assignee  in  bank- 
ruptcy by  virtue  of  his  appointment,  and 
became  by  section  141  (3)  absolutely  vested 
in  him  for  the  benefit  of  the  creditors  of 
the  bankrupt.  The  word  ^*  vest "  is  found 
in  both  Acts,  and  it  is  urged  that  it  means 
in  the  Act  of  1869  what  it  meant  in  the 
Act  of  1849,  and  that  conduct  which  was 
held  necessary  to  impose  liability  upon  an 
assignee  in  the  cases  which  were  decided 
under  the  Act  of  1849  would  also  be 
necessary  conduct  on  the  pai't  of  trustees 
under  the  Act  of  1869,  in  order  to  cause 
the  word  *'  vest "  to  have  any  practical 
effect.  It  is,  however,  to  be  observed  that 
the  two  statutes  are  couched  in  very  dif- 
ferent terms.  I  do  not  desire  to  rely  on 
the  distinction  between  the  enacting  part 
of  section  141  and  section  142  of  the  Act 
of  1849,  and  the  enacting  part  of  section 
17  of  the  Act  of  1869  (4),  but  I  am  of 
opinion  that  reliance  is  to  be  placed  upon 
the  qualification  put  upon  the  word  "  vest " 
found  in  section  141  by  the  provisions  of 
section  145  of  the  Act  of  1849.  Section 
145  (3)  of  that  Act  contemplated  three 
separate  cases.  It  contemplated  first,  the 
case  in  which  an  assignee  elected  to  take 
the  land  or  lease  of  the  bankrupt,  in  which 
case  the  bankrupt  was  entirely  relieved 
from  all  liability ;  it  contemplated  secondly, 
the  case  in  which  the  assignee  declined  to 
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do  so,  and  then  other  consequences  fol- 
followed  3  and  it  contemplated  in  the  third 
case,  the  case  of  the  assignee  remaining 
passive,  and  in  this  case  certain  rights 
were  given  to  the  owner  of  the  property. 
Such  being  the  scheme  of  that  statute,  I 
am  of  opinion  that  section  145  (3)  shewed 
the  intention  of  Parliament  to  be  that, 
although  for  certain  purposes  the  property 
of  a  bankrupt  was  to  vest  in  his  assignee, 
yet  for  the  purpose  of  fixing  an  assignee 
with  liability  it  was  necessary  that  he 
should  take  some  step  or  do  some  act. 
Turning  now  to  the  Act  of  1869,  we  find 
a  different  set  of  provisions,  and  we  find 
that  the  words  of  section  17  (4)  differ 
from  those  used  in  the  earlier  statute. 
iSection  17  enacts  that  *'  immediately  upon 
the  order  of  adjudication  being  made 
the  property  of  the  bankrupt  shall  vest  in 
the  registrar,"  and  that ''  on  the  appoint- 
ment of  a  trustee  the  property  shall 
forthwith  pass  to  and  vest  in"  him. 
These  words  "  immediately  "  and  "  forth- 
with "  are  not  found  in  the  statute  of 
1849,  and  different  considerations  arise  on 
the  construction  of  section  17  (4)  of  the 
Act  of  1869  from  those  which  arose 
on  the  construction  of  the  vesting  section 
of  the  earlier  Act.  Turning  now  to  sec- 
tion 23  (4),  I  find  further  a  broad  distino^ 
tion  between  its  language  and  the  lan- 
guage of  what  I  may  call  the  correlative 
section  of  the  Act  of  1849.  Section  23  pro- 
vides that  when  "  any  property  of  the 
bankrupt  acquired  by  the  trustee  "  is  of  an 
onerous  nature,  the  trustee  may  disclaim 
such  property.  The  word  "  acquired " 
shews  that  the  property  spoken  of  is  pro- 
perty come  to  the  trustee  by  virtue  of  the 
operation  of  the  Act,  and  the  section  pro- 
vides that  he  may  disclaim,  notwithstanding 
he  has  endeavoured  to  sell,  or  has  taken 
possession,  or  exercised  any  act  of  owner- 
ship. The  section,  therefore,  is  couched  in 
wholly  different  language  from  that  of  the 
earlier  Act,  and  it  is  reasonable  that  it 
should  receive  a  different  interpretation. 
In  this  case  a  lease  has  become  vested  in 
the  trustee  of  the  liquidating  debtor,  and 
he  has,  to  use  the  words  of  the  statute, 
''  acquired  "  property  of  the  bankrupt  under 
the  Act ;  but  as  it  is  onerous  property  he 
can,  if  he  thinks  fit,  disclaim  it,  in  which 
case  the  disclaimer  relieves  the  trustee 


altogether,  for  it  dates  back  to  the  date  of 
the  order  of  the  adjudication ;  but  if  the 
trustee  does  not  disclaim  the  property  in 
question,  he  then  possesses  it,  and  with  the 
property  he  hajs  the  burdens,  for  the  pro- 
perty is  in  him  for  all  purposes,  and  he  is 
bound  to  pay  the  rent  and  to  perform  the 
covenants.  It  does  not  appear  to  me  that 
this  view  is  invalidated  by  the  provisions 
of  section  24  f  4),  although  the  time  for 
disclaimer  is  limited  by  that  section.  It 
is  quite  true  that  the  words  of  the  Act  of 
1869  make  the  same  interpretation  true 
of  the  registrar  as  of  the  trustee  in  any 
case  in  which  there  might  be  an  interval 
between  the  devolution  of  the  property,  and 
of  course  this  might  not  be  immediate ;  but 
it  does  not  appear  to  me  that  this  would 
be  practically  of  much  consequence,  for 
the  property  would  only  be  in  the  regis- 
trar for  a  very  short  time,  inasmuch  as 
the  first  thing  the  Court  has  to  do  is  to 
order  the  creditors  to  meet,  and  the  first 
thing  that  they  have  to  do  is  to  elect  a 
trustee.  This  being  the  opinion  which  I 
have  formed  on  the  construction  of  the 
statute  it  becomes  immaterial  to  consider 
whether  anything  has  been  done  by  the 
trustee  here  to  shew  whether  he  made 
any  election,  or  whether  he  took  to  the 
property  or  not.  No  act  of  that  kind  was 
required,  for  the  property  vested  in  him  by 
the  operation  of  the  statute  itself;  and 
even  if  he  were  to  do  nothing,  he  would 
still  be  fixed  with  theUabilitieB  consequent 
on  ownership.  It  is,  however,  the  &ct 
that  there  are  further  circumstances  in  this 
case  which  would,  if  the  principles  which 
were  laid  down  under  the  Act  of  1849 
were  applicable  to  this  case,  render  the 
trustee  liable  in  this  action,  for  he  has  done 
that  which  would  bring  him  within  the 
principle  of  the  cases  to  which  reference  has 
been  made — ^he  has  attempted  to  sell,  he 
has  negotiated  with  a  view  to  a  sale,  and 
has  done  such  unequivocal  acts  as  would, 
under  the  old  law,  have  amounted  to  an 
election. 

The  two  cases  of  Turner  v.  Richardmm 
(14)  and  Hastings  v.  Wilson  (16)  shew 
plainly  that  under  the  old  law  what  has 
been  done  here  would  have  been  sufficient 
to  charge  the  defendant.  The  distinction  is, 
as  has  been  pointed  out  by  Lord  Justice 
Brett,  that  where  the  assignee  did  nothing 
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more  than  get  the  materials  for  the  exer- 
dae  of  his  judgment,  it  was  held  that  he 
had  but  taken  a  reasonable  preliminary 
step  to  test  the  value  of  the  property,  and 
that  he  had  not  actually  exercised  his 
judgment  or  made  an  election.  Such  a 
CAOdw^A  Turner  v.Rich4Jvrd8<m{\i),  There 
the  assignees  made  an  experiment  to  as- 
certain the  value  of  the  premises :  they  put 
up  the  premises,  but  they  did  not  state 
the  premises  belonged  to  them,  and  they 
did  not  give  any  particulars.  It  was  held 
that  they  had  not  made  an  election  but 
had  only  taken  a  preliminary  step  But 
when  farther  steps  had  been  taken,  and 
when,  as  mHaatwigs  v.  WiUim  (16),  which 
was  subsequent  to  Turrver  v.  Richardaon 
(14),  and  in  which  that  case  was  cited, 
actual  negotiations  for  a  sale  were  entered 
into,  and  the  assignees  held  themselves 
out  as  owners  or  accepted  a  bidding, 
then  it  was  held  that  an  election  had  be^ 
made. 

The  present  case  is,  however,  within  the 
statute  of  1 869,  and  whether  the  trustee  did 
or  did  not  attempt  to  sell,  I  am  of  opinion 
that  on  the  true  construction  of  the  statute, 
irrespective  of  any  special  facts,  the  plain- 
tiff is  entitled  to  succeed,  inasmuch  as  the 
provisions  of  the  Act  of  1869  are  different 
from  those  of  the  Act  of  1849 ;  but  even  if 
the  principles  of  the  earlier  Act  are  ap- 
plicable, then  I  am  of  opinion  that  the 
trustee  has  here  done  enough  to  make  him- 
self liable  in  this  action. 

There  is  a  smaller  point  which  was  not 
pressed  before  the  learned  Judge,  but 
which  was  reserved  to  the  appellant,  and 
on  that  he  is  entitled  to  succeed,  for  the 
plaintiff  cannot  recover  for  rent  accrued 
due  on  a  quarter-day  prior  to  the  appoint- 
ment of  the  trustee,  and  for  one  quarter's 
rent  the  trustee  is  not  liable— he  must 
therefore  be  relieved  from  that;  but  the 
respondent  has  substantially  succeeded,  and 
the  appeal  must  be  dismissed. 

Bbbtt,  L.J. — This  action  is  brought 
against  a  trustee  in  liquidation;  it  is  brought 
to  recover  several  quarterly  payments  of 
rent  reserved  by  a  lease,  and  the  question 
is,  whether  the  trustee  is  personaUy  liable 
for  aU  or  any  of  these  quarteriy  payments. 
Upon  this  appeal  the  question  is  raised, 
whether  the  lease  by  which  the  rent  is 
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reserved  is  vested  in  the  trustee— if  it  has 
80  become  vested,  then  it  is  admitted  that 
he  is  personally  liable.  -  It  has  been 
argued  by  the  appellant  that  the  lease 
never  did  vest  in  him ;  but  it  is  admitted 
that  if  it  has  so  vested,  then  the  trus- 
tee never  exercised  his  right  of  disclaimer. 
It  is  urged  that  the  lease  never  vested  in 
the  trustee,  because  it  is  said  that  he  never 
accepted  it,  and  it  is  argued  that  it  could 
not  vest  in  him  unless  he  did  something 
to  shew  his  acceptance.  Assuming  that  to 
be  a  valid  argument,  then  it  is  admitted 
that  if  the  trustee  did  some  positive  act  of 
acceptance  the  lease  would  v^  in  him.  K 
it  were  necessary  that  the  trustee  should  do 
some  positive  unequivocal  act  of  acceptance, 
then  I  am  of  opinion  that  the  defendant 
did  do  some  such  act.  It  is  not  necessary 
to  give  an  exhaustive  definition  of  acts 
which  would  have  the  effect  of  shewing 
that  a  trustee  in  liquidation  or  bankruptcy 
had  adopted  a  lease  as  his  own;  one  of 
such  acts  is  taking  possession,  and  another 
would  be  any  act  shewing  a  clear  exercise 
of  absolute  ownership.  In  the  present 
case  the  act  is  the  attempt  to  sell.  Now  it 
has  been  held  that  the  mere  putting  up 
property  to  auction,  without  any  particu- 
lars as  to  ownership  or  any  description  of 
the  trustee  as  owner  or  vendor,  so  as  to 
get  a  bid  or  an  estimate,  is  not  such  an  act 
of  ownership  as  would  make  a  trustee 
liable,  for  such  an  act  has  been  held  to  be 
but  a  preliminaiy  step.  The  case  of  Hca- 
tings  V.  Wilson  (16)  shews  that,  if  a  trustee 
or  assignee  describes  himself  as  owner, 
then  that  is  an  effective  act  of  ownership, 
and  that  would  agree  with  the  business 
view  of  the  matter. 

In  this  case  the  defendant  did  assume  to 
sell  the  estate  and  did  propose  terms  of 
sale.  That  was  an  exercise  of  an  act  of 
ownership ;  so  that  even  if  the  argument 
of  the  appelant  were  valid  on  all  the  other 
points,  still  that  act  of  ownership  would 
make  him  liable  in  this  action.  But  I 
think  that  the  appellant  fidls  on  the  argu- 
ment based  on  the  construction  of  ^e 
statute.  A  lease  vests  in  a  trustee  in 
liquidation  from  the  moment  his  appoint- 
ment is  certified  pursuant  to  the  Act, 
whether  he  does  any  positive  act  or  not. 
This  depends  on  the  true  construction  of  sec- 
tion 17  of  the  Bankruptcy  Act,  1869  (4) 
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for  that  is  the  vesting  section,  and  section  23 
can  only  be  used  to  help  us  to  construe 
section  17.    We  have,  no  doubt,  a  right  to 
consider  the  provisions  of  the  Act  of  1849, 
and  the  cases  decided  under  that  Act,  if 
the  provisions  of  that  Act.  are  similar  to 
those  of  the  Act  of  1869 ;  and  if  they  are 
not,  then  to  see  if  the  alteration  throws 
light  on  the  meaning  of  the  later  Act.    In 
the  Act  of  1849  there  was  a  vesting  sec- 
tion, and  if  that  section  stood  alone  and 
were  still  in  force,  it  would  vest  this  lease 
in  the  trustee  without  any  positive  act  on 
his  part ;  but  then  section  145  (3)  of  that 
statute  added  something  to  the  provisions 
of  section  141  (3),  and  in  a  sense  qualified 
them.   It  was  held,  therefore,  that  it  threw 
light  on  the  vesting  section,  and  the  Court 
construed  section  141  as  effecting  that  pro- 
perty should  not  vest  absolutely  in  the 
assignee  from  the  moment  of  his  appoint- 
ment ;  it  might  be  difficulty  therefore,  to 
decide  at  what  moment  of  time  the  property 
did,  under  the  Act  of  1849,  vest  in  the 
assignee.     However  that  may  be,  the  case 
is  different  now.    Section  23  (4)  of  the  Act 
of  1869  is  not  equivalent  to  section  145  of 
the  Act  of  1849  (3);  the  words  of  the 
vesting  section  also   differ    in    the    two 
statute :  they  differ  for  a  reason,  and  they 
are  strong  in  the  Act  of  1869  to  fix  the 
time  beyond  doubt.     The  section  provides 
that,  '*  upon  the  order  of  adjudication  being 
made,  the  property  of  the  bankrupt  shall 
vest  in  the  registrar,  and  that  on  the 
appointment  of  a  trustee,  the  property  shall 
forthwith  pass  to  and  vest  in  the  trustee." 
Now  this  property  is  property  within  sec- 
tion 17,  for  section  4  defines  property  to 
be  "  every  description  of  property  whether 
real  or  personal   ;  and,  further,  section  23 
shews  even  more  plainly  that  a  lease  such 
as  this  is  within  section  17.    This  lease, 
therefore,  vested  in  the  registrar  **  imme- 
diately "  and  passed  to  the  trustee  *'  forth- 
with."    The  words  of  the  Act  of  1849 
were  vague  as  to  time,  but  in  the  Act  of 
1869  the  woi*ds  are  express  and  stringent ; 
no  time  is  given  to  the  trustee  to  consider 
whether  such  a  lease  shall  be  accepted  or 
not,  for  unless  the  word  "  forthwith "  is 
struck  out  it  is  vested  in  him  at  once. 
Elnowing,  as  one  does,  the  difficulties  which 
arose  under  the  Act  of   1849,  one   sees 
the  intentional  importanoe  of  this  word — 


one  sees  that  it  was  intended  to  do  away 
with  the  doctrine  of  there  being  a  time  for 
considering  whether  a  lease  should  be  ac- 
cepted or  not  If  this  be  true,  then  it  is 
admitted  that  the  trustee  is  personally 
liable  for  the  rent. 

It  is  then  urged  that  the  enactment  in 
section  23  (3)  does  away  with  the  positive 
enactment  of  section  1 7,  and  for  this,  reli- 
ance is  placed  on  the  words  "notwith- 
standing he  has  endeavoured  to  sell  or  has 
taken  possession  of  such  property,  or  exer- 
cised any  act  of  ownership  in  relation 
thereto;"  but  it  was  said  in  opposition, 
that  those  words  were  immaterial,  and  that 
they  could  only  apply  to  property  other 
than  leases.  I  am  not  inclined  to  accede 
to  that  argument,  I  rather  incline  to  the 
opinion  that  they  were  inserted  to  meet  a 
possible  suggestion  that,  although  a  lease 
had  become  vested  in  a  trustee  by  sec- 
tion 17,  yet  if  the  trustee  had  after  that 
done  some  positive  act,  which  it  might  be 
urged  shewed  he  considered  himself  owner 
of  the  property,  then  in  such  case  he 
could  not  disclaim ;  and  to  make  security 
more  secure,  to  meet  such  a  suggestion 
these  words  were  inserted,  so  as  to  reserve 
to  the  trustee  all  the  rights  conferred  on 
him  by  the  section.  There  is  nothing  in 
section  23  (4)  which  militates  against  the 
true  construction  of  aectioD  17,  regard 
being  had  to  the  state  of  the  law  when 
section  17  was  enacted.  I  do  not  think 
section  24  assists  either  of  the  parties ;  nor 
do  sections  88,  89  and  90  assist  the  appel- 
lant :  they  do  not  deal  with  property 
passing  to  the  trustee  under  section  17, 
and  they  are  empowering  and  not  limiting 
sections. 

It  was  then  said  that  there  were  certain 
cases  which  must  prevent  us  from  so 
interpreting  section  17,  and  the  first  case 
referred  to  was  Bx  parte  Dtwis;  in  re 
Sneezym(1).  That  case  does  not  govern  this 
case  :  that  action  was  not  brought  against 
a  trustee  with  the  view  of  makiug  him 
personally  liable,  although  that  question 
did  arise.  The  contract  there  was  merely 
a  mercantile  executory  contract,  and  in  that 
case  the  trustees  had  for  a  time  performed 
the  obligation  under  the  contract,  and  had 
then  disclaimed  and  ceased  to  perform  the 
contract;  the  question  then  was  raised, 
whether  the  trustees  were  personally  liable 
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for  the  non-fulfilment  of  the  contract,  and 
it  was  held  they  were  not.  The  ground 
of  that  decision  was  that  they  took  the 
contract  as  assignees,  and  that  an  assignee 
of  a  contract  such  as  that  could  not  be 
sued  personally,  as  there  was  no  privity  of 
contract;  whereas  an  assignee  of  a  lease  is 
liable  to  be  sued  for  the  rent,  inasmuch  as 
there  is  no  need  to  establish  privity  of 
contract,  for  that  privity  passes  with  the 
privity  of  estate.  Other  points  were  also 
raised  and  decided  in  that  case,  but  they 
are  not  applicable  to  the  present  case. 

Then  it  was  said  that  we  were  bound 
by  £x  parte  Dressier  ;  in  re  Solomon  (8), 
and  it  was  urged  that  the  Court  had  there 
relied  on  the  affirmative  acts  of  the  trus- 
tee. I  was  party  to  that  judgment,  and 
I  did  state  the  facts ;  but  although  one 
may,  when  there  are  a  fortiori  facts,  rely 
on  them,  it  does  not  follow  that  the  non- 
existence of  those  facts  will  alter  the  de- 
cision of  a  case ;  and  I  am  of  opinion  that 
there  is  nothing  in  that  judgment  which 
is  inconsistent  with  the  interpretation 
which  we  are  to-day  putting  upon  section 
17  of  the  Act  of  1869,  as  interpreted  by 
Baron  Huddleston  at  the  hearing  of  this 
caose,  and  by  Mr.  Justice  Stephen  in 
Wilson  V.  WaUcmi  (1).  The  appeal  there- 
fore fails,  and  the  judgment  must  be 
affirmed  as  to  all  the  quarterly  payments 
except  the  first ;  as  to  that,  the  trustee  is 
not  personally  liable,  for  he  cannot,  as 
assignee  of  the  lease,  be  liable  for  rent  due 
and  payable  before  he  became  such  as- 
signee. The  difficulty  arises  because  the 
case  is  one  of  a  liquidating  debtor,  and  it 
was  urged  that  the  lease  was  vested  in 
the  assignee  from  the  time  of  the  adjudi- 
cation or  act  of  bankruptcy ;  but  the . 
question  is  one  of  personal  liability,  and  it 
is  impossible  that  he  can  be  personally  liable 
before  he  is  assignee.  Section  17  fixes 
a  positive  moment  of  time,  which  relates 
to  antecedent  as  well  as  to  subsequent 
liability,  and  I  think  that  if  a  trustee  were 
to  come  into  possession  in  the  middle  of  a 
quarter,  he  would  then  be  liable  for  the 
rent  due  on  the  quarter-day  after  his  ap- 
pointment, and  liable  for  the  whole  quar- 
ter's rent.  The  question  of  damages  was 
mentioned,  but  it  is  not  neoessaiy  to  de- 
cide whether  they  would  be  nominal  or 
not,  whether  they  would  be  for  the  amount 
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of  the  injury  to  the  reversion  or  for  the 
amount  of  ih&  repairs,  as  notice  having 
been  given  to  determine  the  lease,  and 
that  notice  having  been  accepted,  the 
amount  would  be  the  same.  The  appeal 
must  be  dismissed,  save  as  to  the  amount 
claimed  for  the  first  quarter's  rent. 

Cotton,  L.J. — I  am  of  the  same  opi- 
nion. It  has  been  held,  without  there 
bemg  any  speml  provision  to  that  eflfect. 
that  a  trustee,  if  he  is  the  assignee  of  the 
leaseholds  of  a  bankrupt,  is  liable  to  the 
lessor  just  as  is  any  other  assignee.  It 
has  been  suggested  that  it  is  necessary  he 
should  have  some  beneficial  occupation ; 
but  there  is  no  rule  to  that  effect;  the 
only  question  is,  whether  the  feusts  shew 
that  he  is  assignee,  or  whether,  if  accept- 
ance is  necessary,  he  has  done  acts  shewing 
his  acceptance  of  the  lease.  Possession 
has  sometimes  been  relied  on,  because  pos- 
session may  well  shew  acceptance.  In  the 
present  case,  if  acceptance  were  necessary, 
or  if  it  were  necessary  to  shew  an  act  of 
ownership,  there  are  £eu^  which  would 
establish  that  position.  It  is  true  that 
the  defendant  did  not  effectually  dispose 
of  the  property ;  but  his  acts  were  more 
than  a  mere  attempt  to  do  so :  he  acted 
as  an  owner  would  act  with  regard  to  the 
disposition  of  the  property;  and  that  is 
what  distinguishes  this  case  from  the  cases 
as  to  which  property  has  been  put  up  to 
auction  as  a  test,  but  not  put  up  for  sale 
with  a  declaration  of  ownerahip. 

That  really  disposes  of  the  case;  but 
as  the  construction  of  the  statute  is  in 
question,  it  is  necessary  to  add  something 
on  that.  Under  the  earlier  statute  it  has 
been  decided  that  acts  of  acceptance  were 
necessary ;  but  the  words  of  the  statute  of 
1869  are  different  from  those  of  the  sta- 
tute of  1849.  Under  the  later  statute 
the  property  of  the  bankrupt  is  first  vested 
in  the  registrar,  and  then  in  the  trustee ; 
it  passes  from  the  r^Le^trar  to  the  trustee, 
who  thereby  becomes  the  owner  of  the 
property.  It  is  said  that  that  is  hard  on 
the  trustee;  and  so  it  would  be,  if  the 
estate  out  ai  which  he  has  a  right  to  an 
indemnity  were  insufficient,  but  for  the  pro- 
visions of  section  23  (4),  which  provide 
a  remedy  for  that  hardship.  It  ia  urged 
that  section  23  only  applies  if  certain 
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things  are  done  which  would  otherwise 
a-monnt  to  acceptance ;  but  the  section  is 
general  in  its  terms,  it  gives  the  trustee 
power  to  disclaim,  and  the  words  as  to 
endeavouring  to  sell  and  taking  posses- 
sion were  only  inserted  to  prevent  the 
argument  being  put  forward  that  a  trus- 
tee cannot  disclaim  if  he  has  tried  to  do 
some  act  which  would  appear  as  though 
he  were  in  fact  the  owner  of  the  property. 
Section  83,  sub-section  6,  also  points  to 
the  conclusion  that  no  act  is  needed  to 
vest  the  property ;  and  the  whole  statute 
goes,  as  far  as  this  is  concerned,  on  the 
footing  that  the  property  vests  in  such 
trustee  for  the  purposes  of  the  creditors, 
without  any  act  done  by  him.  Sections 
88  and  90  apply  to  property  which  might 
not  otherwise  be  assignable,  and  so  which 
would  not  be  within  section  17.  Re- 
liance was  placed  on  the  Act  of  1849, 
and  on  the  cases  decided  under  it.  One 
of  those  cases  turned  on  section  145  (3), 
which  is  different  from  sections  23  and  24 
of  the  Act  of  1869 ;  it  enabled  the  land- 
lord to  call  on  the  assignee  to  elect,  and 
so  it  implied  that  acceptance  was  necessary 
before  the  property  could  vest  in  him ;  and 
the  language  of  section  145  justifies  the 
interpretation  put  on  sections  141  and  142 
— an  interpretation  different  from  that  to 
be  put  on  section  17  of  the  later  Act 

Then  it  was  said  JEx  parte  Davis  (7) 
bound  us.  But  I  am  of  opinion  that  it 
only  decided  that  sections  23  and  24  were 
to  be  connected  with  the  sections  re- 
lating to  the  carrying  on  business,  and 
that  those  sections  did  not  amount  to  azk 
enactment  that  the  trustee  was  personally 
liable  if  he  carried  on  the  business  with 
respect  to  contracts  existing  at  the  time  of 
the  adjudication.  Lord  Justice  Mellish 
referred  to  section  25,  sub-section  2,  which 
enacts  that,  "  subject  to  the  provisions  of 
this  Act,  the  trustee  shall  have  power  to 
carry  on  the  business  of  the  bankrupt,  as 
£eu:  as  may  be  necessary  for  the  beneficial 
winding  up  of  the  same ; "  and  he  said, 
'*  Are  those  words  sufficient  to  make  the 
trustee  personally  liable  for  any  damages 
the  other  party  to  the  contract  may  have 
sustained  by  reason  of  the  trustee  throwing 
up  a  contract  of  the  bankrupt  after  he  had 
carried  it  on  for  a  time  t  .  •  ,    In  my  opi- 
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nion,  they  are  wholly  insufficient  for  that 
purpose." 

Ex  parte  Dressier  (8)  was  also  relied  on 
by  the  appellants.  Now  in  that  case  the 
trustee  had  taken  possession  of  leasehold 
property,  and  had  not  disclaimed,  and  we 
held  that  as  he  had  so  taken  possession,  he 
was  personally  liable ;  and  in  answer  to 
the  argument  of  hanlship.  Lord  Justice 
James  did  say  during  the  argument  that 
he  need  not  have  taken  possession;  but 
that  was  not  a  decision  that  certain  acts 
of  acceptance  were  necessary,  and  does  not 
conflict  with  our  judgment  in  this  case. 

Section  125  fixes  the  date  of  the  ap- 
pointment of  a  trustee  in  liquidation  as  the 
date  when  his  liability  commences.  He 
cannot  be  liable  for  rent  due  before  the 
property  vested  in  him,  for  his  liability 
arises  from  the  position  which  he  holds 
by  virtue  of  the  statutoiy  transfer  to  him, 
so  that  he  cannot  in  this  case  be  liable  for 
the  quarter's  rent  due  before  his  appoint- 
ment. With  that  variation  the  judgment 
must  be  affirmed. 

Judgment  for  the  plai^fffor  the 
rerU  accnted  dus  subsequefrd  to 
ike  appointment  of  the  defend a-^U 
as  trustee. 


Solicitors — W.    H.    Downing,  for   plaintiff 
Keen  &  Rogers,  for  defendant. 


{THE  SCHOOL  BOABD  ATTBKDAKCE 
COMMITTEE  OF  BELPER  UNION 


(appellants)  v,  bailet   {re- 
spondent). 


Elementary  Education  Acts,  1870  (33  <i& 
U  Vict,  c,  75.  s.  74),  1873  (36  <k  37  Vict. 
c.  86),  1876  (39  d:  40  Vict,  c,  79),  1880  (43 
if:  44  Via.  c,  23)^Causvng  a  Child  to 
attend  School — Reasonable  Excuse, 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  91.] 
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[IN  THE  COUBT  OF  APPEAL.] 
1882.       1 
Hay  13, 17.  >      milubb  v.  filling.* 
June  6.     J 

Prctettee — Reference  of  Issues  of  Fact 
/or  Trial  by  Official  or  Special  Referee — 
Form  of  Report — Judicature  Act,  1873, 
M.  57  and  JS^— Order  XXXVI.  rule  34. 

A  referee  ousting  under  section  57  of  the 
Judicature  Act,  1873,  is  not  bound  to  set 
out  in  his  report  the  reasons  or  grounds 
upon  which  he  has  arrived  at  the  findings 
of  fact  referred  to  him  for  tibial ;  but  the 
Court  lias  pou>er,  under  Order  XXXVI, 
rule  34,  to  require  any  explanation  or 
reasons  from  the  referee  as  to  the  principle 
upon  which  the  findings  of  fact  have  been 
arrived  (U  by  him. 

Appeal  by  the  plaintiff  from  an  order 
of  Field,  J.,  made  on  motion  for  judgment, 
Bending  certain  issues  of  fact  and  questions 
of  account  back  to  an  official  r^eree  for 
xe-trial. 

The  action  was  brought  by  the  plaintiff, 
who  was  a  Scotch  engineer,  against  the 
defendant,  who  had  entered  into  a  sub- 
contract to  make  the  Girvan  and  Port 
Patrick  Junction  Railway,  to  recover  a 
sum  of  1,407Z.  I3s.  6c/.,  and  interest 
thereon,  on  account  of  services  rendered 
by  him  to  the  defendant,  and  money  ex- 
pended in  getting  the  sub-contract  for  the 
making  of  the  above-mentioned  luilway 
transferred  tp  the  defendant  from  Taylor, 
Cameron  &  Co.,  of  London,  the  contrac- 
tors. The  plaintiff  also  claimed  1,200/.  as 
damages  for  breach  of  an  agreement  by 
the  defendant  to  give  to  the  plaintiff 
1,000/.  stock  in  the  said  railway  company 
in  consideration  of  the  plaintiff  giving  a 
guarantee  to  the  Natiozial  Bank  of  Soot- 
land  to  secure  certain  sums  of  money  to  be 
advanced  by  the  bank  to  the  defendant. 
The  plaintiff  also  claimed  a  sum  of  450/., 
and  interest  thereon,  which  he  had  been 
compelled  to  pay  to  the  bank  under  his 
guarantee,  but  which  the  defendant  had 
not  repaid.  There  was  also  a  claim  in 
respect  of  several  bills  of  exchange  which 
the  defendant  had  not  paid. 

The  defendant,  in  his  statement  of 
defence,  denied  the  various  allegations  in 

*  Coram  Brett,  L.J. ;  and  Cotton,  L.J, 
VOfc.  61.— q.B, 


the  statement  of  claim ;  and,  in  answer  to 
the  action,  set  up  a  counterclaim,  which, 
in  substance,  was  as  follows  :  first,  a  claim 
for  repayment  of  certain  expenses  incurred 
with  respect  to  certain  plans  and  estimates 
relating  to  the  railway ;  secondly,  an  allega- 
tion that  the  plaintiff  had  made  fraudulent 
misrepresentations  to  the  defendant  aa  to 
the  prospects  of  the  line  in  order  to  induce 
him  to  enter  into  the  contract,  so  that  the 
plaintiff  was  liable  for  the  whole  of  the 
losses  sustained  by  the  defendant;  and 
further,  that  the  plaintiff,  by  handing  the 
plans  and  estimates  relating  to  the  rail- 
way to  the  defendant,  had  entered  into  a 
contract  that  the  plans  and  estimates  had 
been  bona  fide  prepared  with  reasonable 
care  and  skill.  The  defendant  claimed 
25,000/.  for  debt  and  damages,  and  that 
the  pbuntiff  might  be  declared  trustee  of 
the  bills  of  exchange  for  the  defendant. 
The  reply  joined  issue  on  the  defence,  and 
also  set  up  a  defence  to  the  counter-claim. 
The  rejoinder  joined  issue  upon  the  reply. 
The  action  came  on  for  trial  at  the 
Guildhall  in  June,  1880,  before  Field,  J., 
who  made  an  order  under  section  57  of 
the  Judicature  Act,  1873  (1),  that  <'the 

(1)  Jndicature  Act,  1873,  s.  57:  **In  any 
cause  or  matter  (other  than  a  criminal  proceed- 
ing by  the  Crown)  before  the  said  High  Coort, 
in  which  all  parties  interested  who  are  under 
no  disability  consent  thereto,  and  also  without 
such  consent  in  any  such  cause  or  matter 
requiring  any  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or  local 
investigation  which  cannot,  in  the  opinion  of 
the  Court  or  a  Judge,  conveniently  be  made 
before  a  jury,  or  conducted  by  the  Court 
through  its  other  ordinary  ofi^cers,  the  Court  or 
a  Ju(^e  may  at  any  time,  on  such  terms  as  may 
be  thought  proper,  order  any  question  or  issue 
of  fact,  or  any  question  of  account  arising 
therein,  to  be  tried  either  before  an  official 
referee,  to  be  appointed  as  hereinafter  provided, 
or  before  a  special  referee  to  be  agreed  on  be- 
tween the  parties ;  and  any  such  special  referee 
so  agreed  on  shall  have  the  same  powers  and 
duties  and  proceed  in  the  same  manner  as  an 
official  referee.  All  such  trials  before  referees 
shall  be  conducted  in  such  manner  as  may  be 
prescribed  by  rules  of  Court,  and  subject  thereto 
in  such  manner  as  the  Court  or  Judge  ordering 
the  same  shall  direct." 

Section  58  :  "  In  all  cases  of  any  reference  to 
or  trial  by  referees  under  this  Act,  the  referees 
shall  be  deemed  to  be  officers  of  the  Court,  and 
shall  have  such  authority  for  the  purpos  of 
such  reference  or  trial  as  shall  be  prescribed  by 
rules  of  Court,  or  (subject  to  such  rules)  by  the 
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issues  of  faot  in  this  cause,  and  the  ques- 
tions of  account  arising  therein/'  be  tried 
by  one  of  the  official  referees. 

The  official  referee,  in  accordance  with 
the  above  order,  tried  the  issues  of  fact, 
and  made  a  report,  in  which  he  answered 
the  issues  of  fact  categorically  in  favour  of 
the  plaintiff  in  the  terms  in  which  those 
issues  were  raised  in  the  pleadings.  Upon 
motion  for  judgment  made  by  the  plain- 
tiff the  defendant  took  an  objection  to  the 
form  of  report  (2);  and,  ultimately. 
Field,  J.,  made  an  order,  sending  the  case 
back  to  the  referee  for  re-trial  as  to  certain 
paragraphs  of  the  official  referee's  report, 
and  for  further  consideration  as  to  certain 
other  paragraphs ;  being  of  opinion  that  it 
was  the  duty  of  the  referee  to  set  out  the 
grounds  and  reasons  upon  which  he  had 
arrived  at  the  conclusions  in  his  report. 

Against  this  latter  order  the  plaintiff 
now  appealed. 

Bompas,  Q.C.  (with  him  BtymnorJoTtes), 
for  the  plaintiff. — The  Judge  has  held  that 
all  questions  are  open,  and  that  it  is  the 
duty  of  the  referee  to  report  to  the  Court 
very  fully,  so  that  the  Court  may  be  able 
to  examine  the  grounds  for  his  conclusion ; 
but  it  is  submitted  that  the  case  was  sent 
for  trial  before  him  as  though  he  were  a 
jury ;  and  the  judgment  of  Bramwell,  L.  J., 
in   The    Dunkirk    Colliery    Company  v. 

Court  or  Judge  ordering  such  reference  or 
trial ;  and  the  report  of  any  referee  upon  any 
question  of  fact  on  any  such  trial  shall  (unless 
set  aside  by  the  Court)  be  equivident  to  the 
verdict  of  a  jury." 

Order  XXXVI.  rule  34 :  "  The  referee  may, 
before  the  conclusion  of  any  trial  before  him, 
or  by  his  report  under  the  reference  made  to 
him,  submit  any  question  arising  therein  for  the 
decision  of  the  Court,  or  state  any  facts  spe- 
cially, with  power  to  the  Court  to  draw  in- 
ferences therefrom,  and  in  any  such  case  the 
order  to  be  made  on  such  submission  or  state- 
ment shall  be  entered  as  the  Court  may  direct ; 
and  the  Court  shall  have  power  to  require  any 
explanation  or  reasons  from  the  referee,  and  to 
remit  the  cause  or  matter  or  any  part  thereof 
for  re-trial  or  further  consideration  to  the  same 
or  any  other  referee ;  or  the  Court  may  decide 
the  question  referred  to  any  referee  on  the  evi- 
dence taken  before  him,  either  with  or  without 
additional  evidence,  as  the  Court  may  direct." 

(2)  A  further  contention  was  raised  by  the 
defendant  that  the  findings  of  the  official  referee 
were  against  the  weight  of  evidence ;  but  for 
the  purposes  of  this  report  it  is  unnecessary  to 
further  consicler  that  (question. 


Lever  (3),  though  given  upon  the  oonstruo- 
tion  of  a  rule  which  has  since  been  re- 
pealed, contains  the  true  principle.  Sec- 
tion 58  of  the  Judicature  Act,  1873(1),  was 
inserted  to  meet  cases  such  as. this;  and 
it  was  never  intended  that  cases  which  are 
unfit  for  tidal  before  a  jury  should  be  dis- 
cussed in  a  Court  of  appeal  upon  all  the 
details  of  the  evidence — Stdlivany,  Riving- 
ton  (4).  The  Court,  moreover,  has  power, 
under  Order  XXXVI.  rule  34  (1),  to 
require  the  referee  to  explain  or  give  his 
reasons  for  the  conclusions  at  which  he 
has  arrived.  The  report  is  la  a  form 
which  the  official  referee  might  properly 
make,  and  consists  of  a  series  of  findioga 
as  to  specific  facts. 

Home  Payne,  and  G.  S,  Bower,  for  the 
defendant. — This  is  not  a  report  upon 
which  the  Court  can  frame  its  judgment, 
nor  is  it  such  a  one  as  it  was  intended 
should  be  made  where  issues  of  fact  are  re- 
ferred under  section  57.  It  is  difficult  to 
say  whether  the  referee,  by  these  findings, 
means  that  he  negatives  each  of  the  aver^ 
ments  contained  in  the  statement  of  de- 
fence and  counter-claim,  or  whether  he 
means  that  he  denies  that  such  averments 
have  been  proved.  The  findings  are  so 
involved  that  it  is  doubtful  what  the 
referee  really  meant.  The  Court  cannot 
say  what  has,  in  fact,  been  found  by  the 
referee  as  a  fact. 

Brett,  L.J. — ^The  first  question  neces- 
sary to  be  determined  is  the  meaning  of 
the  order  made  by  Mr.  Justice  Field. 
The  order  is  in  express  terms,  and  sends 
the  issues  of  fact  and  questions  back  to  the 
official  referee  for  re-trial  as  to  oertain 
paragraphs  in  the  report.  It  appears  that 
Mr.  Justice  Field  wished  that  the  referee 
should  hear  further  argument  and  recon- 
sider some  of  these  issues  or  questions. 
Taking  these  observations  in  company 
with  the  order,  it  seems  that  the  referee 
is  not  asked  for  an  explanation  why  he  has 
found  as  he  has  found,  but  that  the  case  is 
sent  back  in  order  that  he  may  consider 
whether  he  wiU  alter  the  findings  sub- 
stantially  so  as  to  come  to  difierent  findings. 
A  referee  who  is  told  to  consider  the  matter 
in  that  form,  after  hearing  the  arguments, 

(3)  Law  Rep.  9  Ch.  D.  30, 

(4)  28  W.B.  372. 
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is,  in  &cty  told  to  re»try  the  case.  As  this 
order  stands  it  seems  to  me  that  it  would 
be  open  to  him,  and  woold  be  his  duty,  not 
of  coarse  to  re-hear  the  whole  evidence,  but, 
if  the  parties  desire  it,  to  hear  farther  evi- 
dence upon  the  issues  of  fact  which  he  is 
directed  to  re-try.  It  is  clear  the  true 
meaning  of  the  order  is  that  there  should 
be  a  new  trial  of  certain  issues  of  fact,  and 
the  question  is  whether  there  is  any  suffi- 
cient ground  to  support  that  order. 

It  was  admitted  in  the  argument  before 
us  by  both  parties  that  the  order  sending 
the  questions  to  the  official  referee  was 
made,  not  under  section  56,  but  under 
section  57,  of  the  Judicature  Act,  1873. 
When  a  question  is  sent  under  section  56 
to  an  official  or  special  referee  "  for  enquiry 
and  report,"  the  report  of  such  referee  may 
be  adopted  wholly  or  partially  by  the 
Court.  But  if,  under  section  57,  certain 
conditions  be  fulfilled,  the  Court  or  a 
Judge  may  order  any  question  or  issue 
of  fSact,  or  any  question  of  account,  to  be 
tried  before  either  an  official  or  a  special 
referee.  To  my  mind,  the  meaning  of 
"any  question  or  issue  of  fact"  is  that 
which  would,  under  the  old  form  of  plead- 
ings, have  been  an  issue  in  the  cause — not 
an  issue  to  be  determined  by  the  Court 
upon  demurrer,  but  an  issue  of  fact  which 
would  be  tried  by  a  jury.  Then  under  the 
conditions  given  in  section  57,  the  Court 
or  a  Judge  might  be  of  opinion  that  the 
investigation  of  such  an  issue  of  fact  would 
not  be  one  which  could  be  taken  by  a  jury, 
and  would  therefore  order  that  issue  of  fact 
or  any  number  of  issues  of  fact  to  be  tried 
by  a  referee,  who  must  report  his  conclu- 
sions upon  tho:re  issues.  Then  by  section 
58,  the  report  of  any  referee  upon  any 
question  of  fact  on  any  such  trial  shall, 
unless  set  aside  by  the  Court,  be  equivalent 
to  the  verdict  of  a  jury.  It  seems  to  me 
that,  upon  the  reference  of  the  issues  of 
fact  under  section  57,  what  the  referoe  is 
to  do  is  really  to  put  his  report  as  to  the 
matters  which  are  referred  to  him  in  the 
same  state  as  a  jury  would  have  done  under 
the  old  form  of  procedure  if  asked  to  find 
a  special  verdict — ^that  is,  finding  facts  or 
finding  each  issue,  and  leaving  the  Court 
to  determine  how  the  final  judgment  should 
be  entered.  Neither  under  section  56  nor 
nnder  section  57  is  the  referee  to  give 
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judgment — that  must  be  given  by  the 
Court;  but  the  report  or  finding  on  any 
question  of  &ct  is  to  be  equivalent  to  the 
verdict  of  a  jury. 

The  Judge  here  has  taken  an  objection 
to  the  form  of  the  report,  on  the  ground 
that,  although  it  is  true  that  the  referee 
has  reported  the  findings  upon  the  issues 
of  fact,  yet  he  has  reported  them  in  an 
objectionable  form.  Now  the  form  which 
was  adopted  by  the  referee  was  to  answer 
the  issues  of  &ict  in  the  terms  in  which  the 
parties  raised  those  issues  in  the  pleadings, 
and  he  has  given  a  categorical  answer  to 
each  issue.  The  learned  Judge,  as  I  under- 
stand him,  inclined  to  think  he  could  not 
say  whether  the  findings  are  contrary  to 
the  evidence  unless  the  data  upon  which 
they  are  based  are  known.  But  I  think 
that  he  can.  The  findings  are  equivalent 
to  the  verdict  of  a  jury,  which  no  doubt 
can  be  set  aside  upon  the  ground  of  mis- 
direction or  as  being  against  the  weight  of 
evidence;  but  here  1  doubt  whether  a 
referee  could  be  guilty  of  misdirection. 

I  can  see  no  way  of  getting  rid  of  the 
findings  of  the  arbitrator  here  unless  it 
can  be  said  that  they  are  against  the 
weight  of  evidence;  and  no  suggestion 
has  been  made  in  this  case  why  the  findings 
are  wrong  except  upon  that  ground.  But 
this  case  could  have  been  dealt  with  on 
that  ground  without  sending  it  back  to 
the  referee,  for,  upon  proper  motion,  evi- 
dence might  have  been  brought  before  the 
Court,  in  order  to  satisfy  it,  if  possible,  that 
the  finding  was  against  the  weight  of  evi- 
dence. Therefore  the  further  statements 
in  the  report  were  not  required  here  for  the 
purpose  for  which  alone  they  would  have 
seemed  to  have  been  required — namely,  to 
see  whether  the  findings  were  in  consonance 
with  the  evidence.  If  the  findings  can  be 
set  aside  on  the  ground  that  there  is  some- 
thing equivalent  to  misdirection,  I  should 
say  that  materials  could  be  brought  before 
the  Court  so  as  to  shew  that  there  were  no 
principles  of  law  upon  which  the  findings 
could  be  supported.  I  must  therefore, 
with  respect,  diffisr  from  the  view  that  it 
is  the  duty  of  a  referee  acting  under  sec- 
tion 57  to  make  his  report  in  terms  other 
than  those  in  which  the  issues  of  fiftct  are 
raised  by  the  pleadings.  I  do  not  say 
that  the  referee  is  bound  to  give  them  in 
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those  terms,  and  I  think  that  the  report 
in  this  case  would  have  been  shorter  if  the 
form  of  the  pleadings  had  not  been  adopted, 
but  I  cannot  see  tibat  he  was  wrong  in  so 
doing.  I  should  venture  to  recommend 
the  referee  not  to  be  too  diffuse  in  giving 
reasons  for  his  findings  of  fact,  for,  al- 
though his  findings  of  (set  could  not  be 
disputed,  yet  it  might  be  said  that  his 
reasons  or  explanations  were  objectionable. 
Therefore,  so  far  from  saying  that  the 
official  referee,  acting  under  section  57,  was 
wrong  in  not  giving  his  reasons,  I  should 
say  he  was  only  prudent  in  not  doing  so. 
The  main  ground  of  objection  taken  by 
Mr.  Justice  Field  is  therefore  one  with 
which  I  am  unable  to  agree. 

Now,  even  where  the  Court  does  not 
understand  the  principles  upon  which  the 
findings  of  fact  have  been  arrived  at,  there 
is  a  course  pointed  out  by  Order  XXXYI. 
rule  34,  which  provides  that  the  Court 
shall  have  power  to  require  any  explanation 
or  reasons  from  the  referee.  The  referee, 
if  he  had  been  asked  to  do  so,  must  have 
explained  or  given  his  reasons  for  any  one 
of  the  findings,  and  it  would  have  been 
open  to  the  Judge  or  to  the  parties,  after 
having  heard  such  reasons  or  explanation, 
to  consider  whether  they  shewed  that  the 
findings  in  fact  were  wrong.  The  Judge 
did  not  go  through  the  preliminary  form 
of  asking  for  any  exphumtion  or  reasons, 
but,  being  of  opinion  that  the  referee  must 
give  his  reasons  on  the  &ce  of  the  report 
in  the  first  instance,  sent  the  case  back  to 
be  re-tried.  It  seems  to  me  that  no  such 
power  is  given  in  the  case  of  a  report  made 
by  an  official  referee  under  section  57.  If 
it  could  be  shewn,  by  looking  at  the 
evidence  which  had  beian  laid  before  the 
referee,  that  the  findings  upon  the  issues  of 
&ct,  if  they  had  been  findings  of  a  jury, 
might  have  been  set  aside  as  being  against 
the  weight  of  evidence,  the  Court  could 
then  send  this  case  back  to  be  tried  by  the 
same  or  any  other  referee  (5). 

The  result,  therefore^  is  that  this  order 
sending  the  case  back  to  the  official  referee 
for  certain  questions  to  be  re-tried  is  one 

(6)  HIb  Lordship  then  dealt  with  the  question 
whether  the  various  findings  of  the  official 
referee  were  against  the  weight  of  evidenoe, 
and  finally  came  to  the  coDclniion  that  they 
were  not. 


with  which  I  am  unable  to  agree,  and  must 
therefore  be  set  aside. 

Cotton,  L.J. — This  is  an  appeal  fi:om 
an  order  of  Mr.  Justice  Field  sending  back 
for  re-trial  the  report  of  an  official  x^eree, 
and  one  of  the  principal  contentions  in 
favour  of  the  order  was  that  the  Judge 
had  rightly  held  that  the  report  could  not 
be  acted  upon  because  it  did  not  state  the 
reasons  by  which  the  referee  had  arrived 
at  his  conclusions ;  and,  so  far  as  that  was 
the  ground,  I  am  of  opinion  that  the  learned 
Judge  was  in  error.  The  order  was  made 
under  section  57  of  the  Judicature  Act, 
1873.  There  is  a  difierence  between  sec- 
tions 56  and  57.  Section  56  deals  princi- 
pally with  reports  on  matters  where  expert 
evidence  is  required,  and  there  the  Court 
may  act  upon  and  adopt  the  report  wholly 
or  in  part,  or  need  not  act  upon  it  at  all. 
But  under  section  57  a  Judge  may  order 
certain  questions  or  issues  of  fact  to  be 
tried  before  a  referee.  By  section  58  I9ie 
report  of  any  referee  upon  any  question  of 
fact  is  to  be  dealt  with  as  equivalent  to 
the  verdict  of  a  jury.  The  effect  of  that 
section  is,  that  where  there  are  findings  of 
&ct  by  a  referee  under  section  57,  they 
must  be  dealt  with  as  if  they  were  findings 
of  a  jury.  I  am  of  opinion  that  in  the 
case  of  a  reference  under  section  57,  the 
referee  has  merely  to  state  the  conclusion 
at  which  he  has  arrived  on  what  may 
properly  be  considered  issues  of  fact,  and 
need  not  state  the  steps  by  which  he  has 
arrived  at  that  conclusion. 

The  referee  here  seems  to  have  gone 
further  than  was  necessary.  In  my  opinion 
the  referee  need  only  state  the  findings  or 
ultimate  issues  of  fact  upon  which  the 
rights  of  the  party  depend.  It  would  do 
away  with  references  and  their  utility  if 
it  were  part  of  the  duty  of  the  referee  to 
state  either  the  questions  of  law  which  arose 
and  which  he  decided,  or  the  various  ques- 
tions of  &ct  which  are  important  as  leading 
up  to  the  ultimate  issue  between  the  parties. 
I  am  therefore  of  opinion  that  the  objection, 
so  £u*  asit  relates  to  the  form  of  the  report, 
cannot  prevail. 

It  was  said  that  this  might  cause  ix\]ustioe 
to  be  done ;  but  if  the  Court  were  satisfied 
that  the  referee,  on  the  evidence  which  was 
laid  before  him,  must  have  decided  the  case 
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on  some  gronnd  which  in  Iaw  was  untenable, 
then  the  Ck>urt  has  full  power  under  Order 
XXXYI.  rule  34,  to  ask  the  referee  his 
reasons  for  arriving  at  the  particular  con- 
clusion, and  also  his  reasons  on  any  par- 
ticular point  of  law,  if  that  were  necessary 
in  order  to  do  justice  between  the  parties. 
But  a  person  objecting  to  a  report  must 
satisfy  the  Court  that,  having  regard  to 
the  evidence  before  it,  it  could  only  be 
decided  in  that  way  on  a  particular  finding 
of  law.  The  CJourt  may  enquire  on  what 
ground  the  referee  so  decided.  It  might 
be  that  he  had  decided  the  case  on  a  mis- 
take of  law.  It  might  be  that  he  had 
decided  it  on  the  ground  that  he  did  not 
believe  the  witnesses  on  the  one  side  or  the 
other ;  but  in  that  case  there  would  not  be 
any  ground  of  objection  to  his  report.  It 
was  said  by  the  counsel  for  the  respondent 
that  the  effect  of  the  order  of  Mr.  Justice 
Field  was  to  ask  the  referee  for  his  reasons 
or  for  an  explanation.  But  that  is  not  so. 
The  effect  o£  the  order  is  to  send  the  case 
back  for  re-trial  as  to  certain  findings,  and 
for  further  consideration  as  to  other 
findings  ^5).  The  order  must  therefore 
be  set  asiae. 

Appeal  allowed. 

Solicitors — Faithfoll  &  Owen,  for  plaintiff; 
Combe  Sc  Wainwiight,  agents  for  B.  Han- 
kinson,  Manchester,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
1882     1 
June  26.  }  ^^^^^  ^-  "^'^ 

Statute  of  Frauds  (29  Car.  2.  c.  3),  a.  4 
— Eight  to  ehare  Shooting  and  to  carry 
a/way  Chime — Interest  in  Lamd. 

The  plaintiff  agreed  to  allow  the  defen- 
dant to  take  a  one-fourth  share  of  a 
shooting,  and  to  take  OAJoay  one-fourth  of 
the  game  killed : — Held,  thcU  this  was  a  eon- 
tract  for  an  interest  in  land,  a/fid  required 
to  be  authenticated  by  a  memorandum  in 
writing,  so  as  to  comply  toith  the  provisions 
of  section  i  of  the  Statute  of  Frauds. 

Appeal  fi:om  the  judgment  of  Bowen,  J., 
on  further  consideration. 

The  case  is  reported  Ante,  p.  174. 

•  (hram  Jessel,  M.R. ;  Brett,  L.J. ;  and 
Gotton,  L.J. 


Action  to  recover  damages  for  the 
breach  of  an  agreement  to  share  a  shoot- 
ing and  to  pay  100/.  and  one-fourth  of  the 
expenses. 

The  statement  of  claim  alleged  that  the 
plaintiff  was  possessed  of  certain  shooting 
rights,  and  of  a  shooting  box;  that  the 
d^endant  agreed  with  the  plaintiff  that,  in 
considemtion  that  the  plaintiff  would  per- 
mit him  to  share  those  rights  and  that 
shooting  box,  he  would  pay  the  plaintiff 
lOOl.  and  one-fourth  of  the  expenses  to  be 
incurred  by  the  plaintiff. 

The  defence  denied  the  agreementi 
and  alleged  that  there  was  no  memoran- 
dum in  writing  within  the  Statute  of 
Frauds. 

It  appeared  at  the  trial  that  the  plaintiff 
was  the  lessee  of  500  acres  of  shooting, 
and  that  he  advertised  for  some  one  to 
share  the  shooting  and  the  shooting  lodge 
with  him.  The  advertisement  described  the 
shooting,  and  stated  that  the  "  lessee  re- 
quires a  genial  sporting  companion  to  join 
him  on  equal  terms,  paying  200Z.  for  his 
half-share  of  shooting,  and  receiving  half 
of  total  game  killed."  The  plaintiff  after- 
wards wrote  to  the  defendant  as  follows : — 
"  I  now  write  to  say,  that  if  you  think  a 
half-share  would  be  more  tlum  you  could 
manage,  I  should  be  very  pleased  to  give 
you  half  of  the  share  I  retain  for  myscSf — 
that  is,  100/.  from  the  1st  of  September  to 
the  1st  of  February,  shooting  with  equal 
liberty  with  myself,  and  a  quarter  of  the 

total    game    kiUed The  shooting 

days  could  be  arranged  to  suit  our  con- 
venience." The  plaintiff  and  defendant 
then  met,  and  it  was  agreed,  by  word  of 
mouth,  that  the  defencUint  should  take 
half  of  the  plaintiff's  share,  and  one-fourth 
of  the  game  killed.  The  defendant  de- 
clined to  carry  out  the  arrangement.  The 
jury  foimd  a  verdict  for  the  plaintiff  for 
40/.  Bowen,  J.,  gave  judgment  for  the 
defendant,  on  the  ground  that  there  was 
no  memorandum  in  writing  to  satisfy  the 
Statute  of  Frauds. 

The  plaintiff  appealed. 

McClymonJt,  for  the  plaintiff — No  inte- 
rest in  land  was  here  granted ;  the  case  is 
analogous  to  TayUr  v.  Waters  (1). 

(1)  7  Taunt.  874. 
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[Jessel,  M.R. — That  was  the  caae  of  a 
licence  to  enter  the  opera-house.] 

This  is  a  licence  to  shoot  game ;  shares 
in  a  mine  worked  on  the  cost-book  prin- 
ciple are  not  an  interest  in  land — PoweU 
V.  Jeasop  (2) ;  a  right  of  shooting  was  not 
rateable  under  the  statute  of  Elizabeth, 
because  there  was  no  occupation ;  and  al- 
though it  has  been  made  rateable  by  37  <fe 
38  Vict.  c.  54,  the  principle  is  still  appli- 
cable. 

Wickham  v.  Hawker  (3),  which  was  a  de- 
cision on  the  Prescription  Act,  shews  that  a 
grant  of  the  liberty  to  hawk,  hunt  and  fowl, 
granted  to  one,  his  heirs  and  his  assigns, 
is  an  interest  or  a  profit  in  land  d  preridre, 
and  not  a  mere  personal  licence ;  but  here 
the  defendant  had  only  a  personal  licence, 
merely  a  permission  to  join  the  plaintiff  in 
shooting :  he  had  no  absolute  right  to  shoot 
by  himself,  he  had  no  possession  of  the  land, 
and  if  the  plaintiff  had  refused  to  allow 
him  to  shoot  he  could  not  have  brought  an 
action  of  trespass — Wright  v.  Stavert  (4) 
and  Wells  v.  The  Mayor  of  Kingston^ 
upon-HuU  (5)  were  also  cited. 

Clarke,  Q.C,,  and  Anatie,  for  the  defen- 
dant, were  not  called  on. 

Jessel,  M.It. — ^It  has  been  admitted, 
and  I  think  rightly  admitted,  that  a  right 
to  shoot  game,  and  to  take  game  away 
when  shot  by  the  person  who  shoots  it  for 
his  own  benefit,  is  an  interest  in  land,  and 
a  right  of  profit  d  prendre.  That  being 
so,  the  only  question  is  whether  the  agree- 
ment which  was  entered  into  between  the 
plaintiff  and  the  defendant  in  this  caae 
was  as  to  such  a  right  as  that  or  not.  It  ap- 
pears to  me  that  the  plaintiff,  who  as  lessee 
owned  the  right  of  shooting,  agreed  to 
give  to  the  def^dant  a  right  both  to  shoot 
game  and  to  take  away  game  which  was  shot 
by  both  or  either— the  defendant  had  in 
fact  by  the  agreement  a  right  to  take  away 
every  fourth  bird  that  was  shot.  This 
right,  therefore,  was  a  right  of  a  profit  d 
prendre ;  and  the  cases  decide  that  a  right 
to  take  away  dead  game,  coupled  with  a 

(2)  18  Oom.  B.  Rep.  336;   25  Law  J.  Bep. 
0«P.  199. 

(3)  7  M.  &  W.  63 ;  10  Law  J.  Rep.  Ezch.  163. 

(4)  2  fi.  &  B.  721 ;  29  Law  J.  Rep.  Q.B.  161. 
(6)  44  Law  J.  Bep.  O.P.  257 ;  Law  Bep.  10 

O.P.  402. 


right  to  shoot  game,  is  a  right  which 
requires  authentication  in  the  manner 
enacted  by  the  Statute  of  Frauds.  The 
appeal  therefore  must  be  dismissed. 

Brett,  L.J. — I  think  that  it  has  rightly 
been  admitted  that  an  agreement  by  which 
a  person  is  allowed  to  shoot  game  and  to 
take  it  away  is  a  grant  of  a  profit  d 
prendre,  and  that  it  is  within  the  Statute 
of  Frauds.  I  own  that  but  for  the  de- 
cisions I  should  have  thought  it  difficult 
to  understand  why  the  grant  of  a  right  to 
shoot  game  which  is  not  necessarily  bred 
on  or  confined  to  the  land  where  it  fiJls 
should  be  considered  to  be  the  grant  of  an 
interest  in  land,  but  it  is  well  settled  that 
it  is  so. 

There  is  no  doubt  but  that  the  right 
which  the  plaintiff  had  from  his  lessor  was 
a  right  of  profit  d  prendre  ;  and  it  is  ad- 
mitted that  a  grant  of  that  right  must 
be  made  in  writing.  Now  if  the  plaintiff 
has  agreed  with  the  defendant  to  give  him 
a  share  in  that  right,  and  if  the  grant  of 
the  whole  right  must  be  in  writing,  it  is 
not  unreasonable  to  hold  that  a  grant  of 
a  share  of  that  right  must  also  be  in 
writing. 

Cotton,  L.J. — This  case  is  doubtless 
one  of  some  nicety.  It  is  conceded  that  a 
right  to  take  dead  game  is  a  right  which 
belongs  to  a  person  as  the  owner  of  the 
land,  and  therefore  that  the  grant  of  that 
right  to  another  is  the  grant  of  a  profit  d 
prendre.  I  had  some  doubt  as  to  what 
the  agreement  between  the  plaintiff  and 
defendant  really  was ;  but  I  think,  on  the 
whole,  that  the  plaintiff  agreed  to  give  to 
the  defendant  one-fourth  share  of  what  he 
himself  had ;  for  I  do  not  think  it  could  be 
held  that  the  defendant  had  no  right  to  go 
out  and  shoot,  supposing  that  the  plaintiff 
was  unable  to  go  out  himself;  so  that  the 
agreement  gave  the  defendant  a  right  to 
shoot  and  carry  away  game.  The  decision, 
therefore,  was  right,  and  must  be  affirmed* 

Jttdgmenl  canned. 

Solidton—J.  O.  Jacobs,  for  plaintiff ;  J.  P.  Mur- 
rough,  for  defendant. 
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March  24,  28.  J  another. 

Solicitor  and  Client — Implied  Authority 
— Execution — Direction  to  Sheriff, 

The  defendant  Jiaving  recovered  judgment 
against  one  Law,  issued  by  his  solicitors  a 
writ  offi.  fa,  to  the  sheriff  to  levy  execution. 
The  sheriff  being  in  douht  as  to  whether 
Lmw  was  partner  in  a  certain  brewery 
business  f  asked /or  information  of  the  de- 
fendaTtt's  solicitors.  In  answer  to  the  sheriffs 
enquiry  the  solicitors*  clerk  answered  that 
Law  had  a  share  in  the  brewery,  a/nd  that 
the  sheriff  had  better  seize  there.  After- 
wa/rds  the  sheriff  seized  some  goods  aJt  the 
brewery,  which  turned  out  to  be  the  property 
of  the  plaintiff,  who  thereupon  brought  an 
action  of  trespass  against  the  defendant : — 
Held,  theU  there  was  no  evidence  to  go  to 
the  jury  that  the  solicitors*  clerk  had 
directed  the  sheriff  to  seize  the  goods. 

Held,  further,  by  Pollock,  B.,  and 
Manistt,  J.  (Stephen,  J.,  dissenting),  thoit 
a  solicitor,  acting  for  a/n  execution  creditor, 
has  no  implied  cnUhority  to  direct  the 
sheriff  to  seize  particular  goods  in  pur- 
suance of  a  writ  of  execution. 

Action  of  trespass  to  goods. 

The  present  defendants  had  brought  an 
action  against  one  Law,  in  which  they 
had  recovered  judgment,  and  issued  by 
their  solicitors  a  writ  of  Ji.  fa,  to  the 
sheriff  to  levy  execution.  It  having  been 
represented  that  Law  had  been  in  partner- 
ship in  a  brewery  business  with  the  plain- 
tiff^ and  the  sheriff  being  in  some  doubt  as 
to  what  goods  he  should  seize,  wrote  to 
the  defendant's  solicitors,  asking  for  an 
interview  ;  their  managing  clerk  accord- 
ingly went  to  see  the  sheriff,  and  in  answer 
to  the  sheriff's  enquiries,  said  to  him  that 
Law  had  a  share  in  the  brewery,  and  that 
he  had  better  seize  there.  Afterwards  the 
sheriff  seized  some  goods  at  the  brewery 
which  were  claimed  by  the  plaintiff,  where- 
upon the  sheriff  interpleaded,  and  an  inter- 
pleader issue,  whether  the  goods  seized 
were  the  property  of  the  plaintiff  as  against 
the  defendants,  the  execution'creditors,  was 
tried.  The  issue  was  decided  in  favour  of 
the  plahitiff.  The  plaintiff  then  brought 
the  present  action  against  the  defendants 
for  trespass,  on  the  ground  that  the  de- 


fendants had,  by  their  solicitors,  directed 
the  sheriff  to  seize  the  plaintiff's  goods. 
The  action  came  on  for  trial  at  the  Man- 
chester winter  assizes,  1882,  before  Pol- 
lock, B.,  and  a  special  jury,  when  the 
learned  Judge  nonsuited  the  plaintiff, 
holding  that  there  was  no  evidence  to  go 
to  the  jury  that  the  solicitors'  clerk  had 
directed  the  sheiiff  to  seize.  A  rule  nisi 
having  been  obtained  calling  on  the  de- 
fendants to  shew  cause  why  the  judgment 
of  nonsuit  should  not  be  set  aside,  and  a 
new  trial  had  on  the  ground  of  misdirection, 

Jordan  shewed  cause,  and  contended — 
first,  that  there  was  no  evidence  to  go  to  the 
jury  that  the  solicitors'  clerk  had  directed 
the  sheriff  to  seize;  secondly,  that  a 
solicitor  acting  for  an  execution  creditor 
had  no  implied  authority  from  his  client 
to  direct  the  sheriff  to  seize  particular 
goods. 

[>^  Addison,  Q,C,,  appeared  in  support. 
«#.The  following  authorities  were  cited  : — 
Woollen  V.  Wright  {l\  CoUett  v.  Foster  (2), 
Wilson  V.  Tumman  (3),  ChUders  v.  Wooler 
(4),  Cronshaw  v.  Chapma/n  (5),  Levy  v. 
Abbott  (6),  Jarmain  v.  Hooper  (7),  Lush*s 
Practice  (8)  and  Walker  v.  Olding  (9). 

Cur,  adv,  vuU, 

Manistt,  J.  (on  March  28),  after  stating 
the  facts. — The  first  question  which  arises, 
is  whether  there  was  evidence  to  go  to  the 
jury  that  the  sheriff  was  directed  to  seize 
the  goods  at  the  brewery.  This  is  a  ques- 
tion of  feet,  and  the  only  evidence  in  sup- 
port of  this  part  of  the  case  is  what  passed 
between  the  sheriff  and  the  solicitors' 
managing  clerk.  I  am  of  opinion  that 
this  only  amounted  to  an  expression  of 
opinion,  and  was  not  evidence  on  which  a 

(1)  1  Hurl,  k  C.  554;  31  Law  J.  Bep.  Bxch. 
513. 

(2)  2  Hurl.  Sc  N.  366 ;  26  Law  J.  Bep.  Bxch. 
412. 

(3)  6  Man.  &  G.  236 ;  12  Law  J.  Rep.  C.P. 
306. 

r4)  2  E.  &  E.  287 ;  29  Law  J.  Rep.  Q.B.  129. 
(6)  31  Law  J.  Rep.  Exch.  277. 

(6)  4  Exch.  Rep.  588 ;  19  Law  J.  Rep.  Exch. 
62. 

(7)  6  Man.  k  G.  827 ;  13  Law  J.  Rep.  C.P.  6.3. 

(8)  3rd  ed.  p.  250. 

(9)  1  Hurl,  k  C,  621 ;  32  Law  J.  Rep.  Bxch, 
H2, 
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jury  oould  leasonablj  find  that  the  soli- 
citors' clerk  directed  the  sheriff  to  selae 
the  plaintiff's  goods,  and  also  I  think  that 
the  sheriff  so  understood  it.  Further,  I  do 
not  think  that  the  sheriff  would  have  been 
entitled  to  the  protection  of  the  Inter- 
pleader Act  if  he  had  seized  on  the  re- 
sponsibiLity  of  the  solicitor — see  Tucker  v. 
Morris  (10)  and  Ditdden  v.  Long  (11).  In 
order  to  make  the  execution  creditor  liable, 
there  must  be  evidence  forthcoming  to 
shew  that  the  seizure  was  made  by  his 
direction,  and  in  my  opinion  no  such  evi- 
dence was  forthcoming,  even  a&uming 
that  the  defendants'  solicitors  had  au- 
thority to  do  so.  I  do  not  propose  to  dis- 
cuss all  those  cases  in  which  conclusions 
have  been  drawn  from  what  passed  between 
a  solicitor  and  the  sheriff  about  to  levy 
an  execution.  I  will  refer  only  to  the 
case  of  Childera  ▼.  Wooler  (4).  In  that  case 
an  action  was  brought  by  the  sheriff  against 
an  execution  creditor  and  his  solicitor,  in 
which  the  sheriff  sought  to  make  the  de- 
fendants liable  on  the  ground  that  the 
solicitor  had  directed  him  to  seize  the 
goods  of  the  wrong  person.  The  question 
in  the  case  turned  on  the  indorsement  on 
the  writ  of  Ji.  fa,^  which  stated  that  the 
execution  debtor  resided  at  a  certain  place, 
whereas  it  was  his  son  who  resided  there, 
and  in  consequence  the  sheriff  seized  the 
goods  of  the  son.  The  Judges  differed  in 
opinion  on  the  question  whether  the  in- 
dorsement amounted  to  a  direction  to  the 
sheriff  or  not.  Mr.  Justice  Wightman  held 
that  it  did,  but  the  rest  of  the  Court — Chief 
Justice  Cockbum,  Mr.  Justice  Hill  and  Mr. 
Justice  Blackburn — were  of  a  contrary 
opinion.  That  case  has  a  strong  bearing  on 
the  present,  and  in  some  respects  it  is  a 
stronger  case,  because  there  appears  to  have 
been  evidence  to  be  left  to  a  jury  in  support 
of  the  plaintiffs  contention. 

There  remains  the  important  question 
of  whether  a  solicitor  acting  for  an  execu- 
tion creditor  has  implied  authority  to 
direct  the  sheriff  to  seize  particular  goods 
in  pursuance  of  a  writ  of  execution.  I 
have  looked  in  vain  for  any  direct  autho- 
rity on  this  point.  The  cases  of  Jarmain 
V.  Hooper  (y)  and  Lewf  v.  Abbott  (6), 
which  were  cited,  are  by  no  means  deci- 

(10)  1  C.  &  M.  73  ;  1  Dowl.  P.O.  638, 
(U)  I  Bmg  N.C.  299. 


sive  of  the  present  point.  In  the  first  case 
— Jarmain  v.  Hooper  (7) — it  was  held 
that,  in  indorsing  the  writ  of  Ji.  /a,,  the 
solicitor  was  acting  within  the  scope  of 
his  authority;  and  that,  therefore,  the 
client  was  liable  for  damage  resulting  from 
incorrectness  in  the  indorsement.  In  the 
second  case — Levt/  v.  Abbott  (6) — ^the 
solicitor  ordered  the  sheriff  to  withdraw, 
and  it  was  also  held  that  the  solicitor  was 
acting  within  the  soope  of  his  authority ; 
but  neither  of  these  cases  seem  to  touch 
the  present  point.  The  case  which  ap- 
pears to  come  nearer  to  the  present  is 
ColleU  V.  Foster  (2),  in  which  the  solicitor 
for  an  execution  creditor  had  signed  judg- 
ment and  issued  a  ca,  sa.,  and  it  turned 
out  eventually  that  nothing  was  due. 
There  was  some  evidence,  though  very 
slight,  of  actual  authority  by  the  client : 
the  case  was  left  to  the  jury,  and  the 
verdict  which  passed  for  the  plaintiff  was 
allowed  to  stand.  Baron  Bramwell  con- 
curred, though  with  some  misgiving,  ex- 
pressing a  great  desire  to  limit  the  doctrine 
of  respondeat  superior,  and  to  make  the 
actual  wrong-doer  alone  responsible,  and 
I  entirely  concur  with  that  view. 

As  a  question  of  principle,  I  am  of 
opinion  that  a  solicitor  has  no  right,  with- 
out express  authority,  to  impose  on  his 
client  a  responsibility  which  the  law 
casts  on  the  sheriff.  It  is,  no  doubt,  the 
duty  of  the  solicitor  to  inform  the  sheriff 
who  the  execution  debtor  is;  but  when 
he  has  performed  that  duty,  the  responsi- 
bility rests  with  the  sheriff  of  levying  ac- 
cording to  the  writ.  On  these  grounds,  I 
come  to  the  conclusion  that  the  nonsuit 
was  right,  and  that  this  rule  should  be 
dischai^^ed. 

Stephen,  J. — I  agree  that  the  non-suit 
in  this  case  was  right ;  but  I' differ  on  the 
question  whether  the  defendant  is  liable 
for  the  act  of  his  solicitor.  I  am  of  opinion 
that  he  is ;  and  that  the  cases  a£  Jarmain  v. 
Hooper  (7),  Levy  v.  Abbott  (6)  and  Col- 
lett  V.  Foster  (2)  are  authorities  in  support 
of  this  proposition.  None  of  them  is 
directly  in  point— each  must  be  read  with 
reference  to  the  particular  facts;  but  one 
must  not  merely  regard  the  &ct8  but  the 
general  principles  laid  down,  and  it  ap- 
pears to  me  tjiat  the  general  principle  of 
the  client's  responsibility  for  the  acts  of 
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his  solicitor  is  laid  down  in  sufficiently  wide 
terms  to  cover  the  present  case. 

The  question  appears  to  me  to  be  whe. 
ther  it  is  within  the  scope  of  the  solicitor's 
authority  to  point  out  to  the  sheriff  the 
goods  which  he  is  to  seize.  When  a  client 
puts  his  cause  into  the  hands  of  a  solicitor^ 
the  solicitor,  in  taking  all  necessary  steps, 
undertakes  duties  of  considerable  respon- 
sibility— ^he  is  therefore  one  of  those  agents 
for  whose  mistake  in  any  act  incidental  to 
his  duty  the  employer  ought  to  be  respon- 
sible. I  find  tiiis  laid  down  in  general 
terms  by  Chief  Justice  Tindal  in  Jarmain 
V.  Hooper  (7),  and  by  Baron  Alderson  in 
Levy  V.  Abkott  (6) ;  and  it  appears  to  me 
that  a  solicitor,  in  pointiog  out  to  the 
sheriff  particular  goods  and  calling  on  him 
to  seize,  is  acting  within  the  scope  of  his 
authority,  and  performing  an  act  inci- 
dental to  his  duty.  Supposing,  on  the 
other  hand,  that  the  solicitor  had  rea.son 
to  believe  that  certain  goods  were  the  pro- 
perty of  the  execution  debtor — which,  in 
truth,  they  were — and  that,  from  fear  of 
incurring  any  responsibility,  he  abstained 
trom  indicating  the  goods  to  the  sheriff,  I 
am  not  sure  but  that  he  would  be  liable 
to  his  client  for  negligence.  In  CoUett  v. 
Foster  (2)  Baron  Bramwell  no  doubt  felt 
a  difficulty  as  to  the  client's  responsibility ; 
but  the  majority  of  the  Court  took  the 
wider  view,  and  were  in  favour  of  the 
client's  responsibility.  Chief  Baron  Pol- 
lock says :  ''  I  think  there  is  a  great  dis- 
tinction between  employing  an  attorney, 
who  represents  the  parties  in  a  suit,  and 
employing  a  contractor  to  do  some  other 
piece  of  work  different  from  the  carrying 
on  a  stdt  at  law,  such  as  building  a  house, 
building  a  carriage,  and  so  on;  for  you 
are  not  liable  to  the  public  for  the  acts  of 
the  person  who  contracts  to  do  the  work  : 
he  is  responsible,  you  are  not.  But  it  has 
certainly  always  been  held  (and  I  am  not 
aware  that  in  any  text-book  or  in  any 
case  there  will  be  found  a  single  exception 
to  the  rule)  that  a  man  is  Uable  for  the 
acts  of  his  attorney  in  the  conduct  of  a 
suit  at  law  brought  under  his  authority. 
He  gives  the  attorney  the  right  to  repre- 
sent him,  and  for  whatever  the  attorney 
does  he  is  responsible."  Baron  Martin 
gives  judgment  to  the  same  effect,  and 
Vol.  61.— Q.B. 


refers  to  Barker  y.  Braham  (12)  as  having 
settled  the  pfinciple.  These  authorities 
appear  to  me  to  lay  down  the  rule  in  such 
a  manner  as  to  prevent  me  from  coinciding 
with  my  brother  Manisty. 

As  to  the  question  whether  the  solicitors' 
clerk  in  this  case  directed  the  sheriff  to  seize 
the  goods  in  question,  I  do  not,  as  a  matter 
of  fact,  think  he  did.  Ail  that  he  did  was 
to  proffer  some  information,  on  which  the 
sheriff  acted.  I  am  far  from  saying  that 
the  information  given  by  the  solicitors' 
clerk  might  not,  under  special  circum- 
stances, have  amounted  to  a  direction; 
but  there  is  no  evidence  to  shew,  and  no 
reason  to  believe,  that  it  did  in  the  present 
instance.  I  agree,  therefore,  that  the  rule 
ought  to  be  discharged. 

Pollock,  B. — Agreeing,  as  I  do,  with 
my  brother  Bianisty,  as  to  the  question 
whether  the  solicitor  has  implied  authority 
to  direct  the  sheriff  as  to  what  goods  he 
ought  to  seize,  I  think  it  only  necessary,  in 
deflJing  with  the  other  point  in  the  case, 
to  refer  to  the  actual  words  used  by  the 
solicitors'  clerk  on  the  occasion  of  the 
sheriff  seeing  the  clerk  and  asking  for 
general  information :  the  clerk  answered 
that  he  thought  that  Law  had  a  share  in 
the  brewery,  and  he  had  better  seize  there. 
These  words  being  ambiguous  I  should,  if 
the  case  had  rested  on  their  construction, 
have  thought  it  right  they  should  have 
been  submitted  to  the  jury ;  nevertheless, 
I  agree  with  my  brother  Manisty  as  to 
their  construction ;  but  on  the  proposition 
of  law  contended  before  us,  namely,  that 
there  being  no  express  authority  given  to 
the  solicitor  by  the  client,  the  clerk  was 
warranted  in  giving  this  direction  in  pur- 
suance of  his  impUed  authority,  I  have  a 
very  clear  opinion,  and  I  think  that  I 
ought  to  decide  the  case  in  accordance  with 
that  opinion. 

On  general  principles,  I  agree  with 
Baron  Bramwell  in  CoUett  v.  Foster  (2), 
that  we  should  be  cautious  how  we  extend 
the  doctrine  of  implied  authority.  There 
are  many  cases  in  which  it  is  essential  there 
should  be  an  implied  authority  in  the 
agent  to  act,  and  this  is  particularly  so  in 
those  cases  in  which  the  agent  is  placed  in 

(12)  2  W.  Black.  866. 
8  R 


490 


aUEEirs  BSNOH  DIVISION. 


[N.S. 


Kedl  V.  Smith. 


a  position  of  authority,  as,  for  instance,  in 
the  case  of  a  railway  official,*  who  is  neces- 
sarily put  in  the  place  of  the  company  and 
represents  it  wiiji  regard  to  the  general 
conduct  of  some  hranch  of  its  business. 
The  company  are  responsible  for  his  acts, 
though  he  may  have  no  express  authority 
for  what  he  does.  But,  so  far  as  regards 
the  authority  of  a  solicitor,  those  cases 
in  the  books  in  which  the  client  has  been 
held  liable  for  his  acts  have  been  instances 
in  which  the  solicitor  has  done  some  act 
which  it  was  essential  should  be  done  by 
him  on  behalf  of  his  client,  steps  necessary 
to  the  conduct  of  the  cause,  and  incidented 
to  his  duty  as  a  solicitor.  That  was  cer- 
tainly so  in  Paraana  v.  Loyd  (13),  one  of 
the  earliest  of  this  class  of  cases ;  and  Jar- 
main  V.  Hooper  (7),  Levy  v.  Abbott  (6) 
and  CoUett  v.  Foster  (2)  seem  to  have  been 
decided  on  the  same  grounds.  In  the  last 
three  cases  there  are  certain  dieta  which, 
if  read  generally,  and  not  with  regard  to 
the  particular  case,  might  be  said  to  govern 
the  present  case,  but  I  do  not  see  that 
they  are  applicable. 

Supposing  that  when  the  sheriff  applied 
for  information,  the  solicitor  had  an- 
swered, "  It  is  your  business  to  ascertain, 
not  mine,"  and  all  the  time  the  solicitor 
had  received  certain  information — informa- 
tion on  which  a  reasonable  man  ought  to 
act — to  the  effect  that  there  were  certain 
goods  that  might  be  seized  belonging  to 
the  execution  debtor,  would  an  action  of 
negligence,  at  the  suit  of  the  client,  lie 
against  the  solicitor  for  not  giving  the  in- 
formation to  the  sheriff)  I  should  think 
certainly  not.  I  never  heard  of  such  an 
action,  and  it  would  be  dangerous  to  lay 
down  any  such  doctrine,  because  it  would 
lead  to  intermeddling  between  the  solicitor 
and  the  sheriff.  Again,  supposing  the 
sheriff  had  said, ''  I  will  seize  these  goods 
if  you  will  give  me  an  indemnity,"  and 
the  solicitor  had  given  the  indemnity — it 
seems  to  me  that  such  an  indemnity  would 
be  worthless. 

In  my  opinion,  the  client  is  only  liable 
in  those  cases  where  the  solicitor  is  doing 
an  act  which,  in  the  conduct  of  the  cause, 
it  is  essentially  his  duty  to  do,  and  that  in 
other  cases  the  client  is  not  liable.   Under 

(13)  3  Wil«.  341, 


these  circumstances,  I  do  not  think  it 
necessary  to  refer  to  dieta  which  have  been 
quoted  as  authorities  governing  this  case. 
No  doubt,  if  applicable,  they  would  sustain 
the  plaintiff's  contention,  but  I  do  not 
think  they  are  applicable.  Cases  of  this 
sort  must  have  often  arisen,  but  it  is  re- 
markable that  during  all  these  years  we 
find  no  case  like  the  present  in  which  it 
has  been  held  that  the  solicitor  has  an  im- 
plied authority  to  act  for  his  client.  For 
these  reasons  I  am  of  opinion  that  the  rule 
must  be  discharged. 

Bide  discharged. 


Solicitors — Chester  &  Co.,  agents  for  R.  G. 
Lawson,  Manchester,  for  plaintiff;  Hare  k, 
Co.,  agents  for  C.  Hejwood  Sc  Son,  Man- 
chester, for  defendant. 


1882.     fDRUIPP    AND    COMPANY    V.    JOEL, 
June  8.  \  EMMANUEL  AND  COMPANY. 

County  Courts  —  Costs  —  Charges  in 
"  Conduct  of  a  Suit " — Business  done  out 
of  Cowrtr— Scale  of  Costs,  IS7 6— Statutes 
38  <fe  39  Vict.  0.  50.  s,S;  19  dt  20  Via. 
c  108.  s.  36. 

The  County  Courts  Act,  1866  (19  <fc  20 
Vict.  c.  108),  s.  36,  enacts  that,  where  in 
any  action  the  debt  or  damage  claimed 
shall  not  exceed  twenty  pounds,  an  attorney 
shall  not  be  entitled  to  recover  from  his 
dient  any  further  costs  or  charges  in  the 
conduct  of  such  suit  than  those  mentioned 
tn  9  oEr  10  Vict.  c.  95.  s.  91 :— Held,  that 
the  words  "  conduct  of  such  suit "  did  not 
include  work  done  out  of  Court  before  ths 
commencement  and  afUr  the  termination 
of  a  suit. 

This  was  an  appeal  from  an  order  made 
by  Stephen,  J.,  at  chambers,  dismissing  an 
application  made  by  Messrs.  Isaac,  Druiff 
&  Co.  to  compel  a  Master  to  review  a  tax- 
ation of  a  bill  of  costs  in  respect  of  certain 
items  of  charge  alleged  to  have  been  wrong- 
fully allowed  by  him. 

Tlie  facts  of  the  case  were  shortly  as 
follows : — 

Messrs.  Emmanuel  &  Co.  were  solicitoni 
for  Henry  Isaac,  trading  as  Isaac,  Draiff 
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it  Co.,  who  carried  on  business  in  Hatton 
Qarden,  and  as  snch  solicitors  sued  for  a 
number  of  debts  in  the  Clerkenwell  Ck>unt7 
Court  for  amounts  imder  20^. 

In  November,  1881,  Messrs.  Emmanuel 
sent  in  to  Isaax;,  Druiff  k  Co.  two  bills  of 
costs,  which  were  afterwards,  upon  the 
application  of  a  member  in  the  firm,  ordered 
to  be  taxed. 

Pursuant  to  the  order  the  bills  of  costs 
were  taxed  by  Master  Philip  Smith,  when 
a  number  of  objections  were  taken  to  items 
contained  therein  on  behalf  of  Isaac, 
Druiff&Co. 

Among  other  items  which  were  objected 
to  were  tne  following  :— 
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Attending  Ck>imt7  Court  to  ascertain 
if  instidments  were  paid  into  Ck)art 

Attending  yon  thereon,  when  you  re 
quested  me  to  write  to  the  defen 
dant 

Writing  to  defendant 

Attending  and  receiving  inBtractions 
to  issue  execution   . 

Attending  waning  execution 

Attending  you  on  your  instructing  us 
to  see  bailiff 

Attending  bailiff 


9.   d. 
3    4 


3 
3 

3 
3 

3 
3 


4 

6 

4 
4 

4 
4 


Attending  you,  consulting  on  a  claim  6    8 

The  Master  allowed  all  the  above  items 
except  the  last,  on  the  ground  that  they 
were  matters  after  judgment,  and  were  not 
provided  for  in  the  County  Court  Scale ; 
the  last  item  was  allowed  on  the  ground 
that  the  charge  was  for  a  reasonable  at- 
tendance and  before  action  commenced  in 
the  County  Court. 

TT.  O,  HarriBonf  Q'O.,  and  Littleton,  for 
Messrs.  Druiff  &  Co.  (the  applicants). — 
These  items  were  wrongly  allowed  by  the 
Master.  The  19  &  20  Vict.  c.  108.  s.  36, 
expressly  provides  that,  "Where  in  any 
action  the  debt  or  damage  claimed  shall 
not  exceed  twenty  pounds,  an  attorney 
shall  not  be  entitled  to  recover  from  hLs 
client  any  further  costs  or  chaiges  in  the 
conduct  of  such  suit  than  those  mentioned 
in  9  &  10  Vict.  c.  95.  s.  91,"  unless  there 
has  been  an  agreement  in  writing  to  pay 
further  costs  or  charges.  This  section 
was  firamed  in  consequence  of  the  de- 
cision in  In  re  Toby  (1),  overruling  In 

(1)  12  Q.B.  Bep.  694 ;   19  Law  J.  Bep.  Q.B. 
608. 


re  Clipperton  (2).  In  Tobj^a  Case  (1) 
it  was  held  that  the  91st  section  of  the 
County  Courts  Act  (9  &  10  Vict.  c.  95), 
which  provides  that  no  attorney  shall  have 
or  recover  for  "  appearing  or  acting  on  be- 
half of  any  other  person  in  the  County 
Court"  more  thanlO^.  for  his  fees  and 
costs  where  the  debt  or  damage  does  not 
exceed  5/.,  or  more  than  15«.  in  any  other 
case,  did  not  apply  to  services  rendered  by 
an  attorney  in  Uie  conduct  of  a  suit  out  of 
Court  and  before  its  commencement.  The 
words  in  9  &  10  Vict.  c.  95.  s.  91,  "appear- 
ing or  acting  on  behalf  of  any  other  person 
in  the  said  Court/'  were  held  to  apply  only 
to  what  was  done  in  the  Court.  See  also 
In  re  Keighley  (3).  The  main  object  of 
the  County  Courts  Acts  was  to  enable 
persons  to  carry  on  suits  for  amoimts  not 
exceeding  20^.  at  a  comparatively  small 
expense.  And  inasmuch  as  the  inteipre* 
tation  put  on  9  d;  10  Vict.  c.  95.  s.  91  in 
Toby's  Case  (1),  tended  considerably  to 
increase  the  expense  of  such  actions,  the 
Legislature  deemed  it  desirable  to  intro- 
duce into  19  k  20  Vict  c.  108.  s.  36,  words 
capable  of  bearing  a  more  extended  con- 
struction. All  ^e  items  for  which  the 
Master  has  aUowed  were  incurred  "  in  the 
conduct  of  such  suit/'  within  the  meaning 
of  19  <fe  20  Vict.  c.  108.  s.  36,  and  &li 
within  the  County  Court  Scale  of  Costs, 
framed  under  the  provisions  of  38  k  39 
Vict.  c.  50.  s.  8. 

Mclntyre,  Q,C.  {A.  0.  Mclntyre  with 
him),  for  the  defendants  Messrs.  Joel, 
Emmanuel  &  Co.,  was  not  called  upon  to 
argue. 

Dexman,  J. — This  is  an  application  to 
review  the  taxation  of  a  Miuiter  and  to 
reverse  a  decision  of  Stephen,  J.,  at 
chambers,  who  declined  to  send  the  matter 
back  to  the  Master  to  review.  The  bill  of 
costs  in  question  was,  it  appears,  delivered 
by  Emmanuel  &  Co.  to  Isaac  &  Co.  in 
respect  of  work  alleged  to  have  been  done 
in  several  County  Court  proceedings. 
Numerous  objections  were  taken  to  items 
in  the  bill  of  costs  on  the  ground  that  they 
were  not  chargeable,  because  the  business 
in  respect  of  which  the  charges  were  made 

(2)  12  Q.B.  Bep.  687 ;  19  T^aw  J.  Bep.  Q.B.  SOX 
(8)  9  Ck>m.  B.  Bep.  888 ;  19  Law  J.  Bep.  C.P. 
166. 
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was  done  in  the  institution  and  carrying 
on  or  perfecting  of  County  Court  proceed- 
ings, and,  that  being  so,  ought  not  to  be 
allowed,  because  they  were  not  according 
to  scale,  and  were  therefore  in  excess  of 
the  statutory  allowance. 

The  objection  thus  taken  to  some  of  the 
items  raises  a  somewhat  important  ques- 
tion. Prior  to  the  passing  of  19  &  20 
Vict,  the  law  was  regulated  by  9  &  10  Vict, 
c.  95.  B.  91,  which  provided  that  no  attorney 
should  have  or  recover  for  acting  in  behalf 
of  any  other  person  in  the  County  Courts 
more  than  10».  for  his  fees  and  costs  where 
the  debt  or  damage  did  not  exceed  5Z.,  or 
more  than  15«.  in  any  other  case.  That 
section  was  held  in  Tohrfn  Case  (1),  over- 
ruling a  previous  decision  in  Ex  parte 
Clip])erton  (2),  not  to  apply  to  services 
rendered  by  an  attorney  in  the  conduct  of  a 
suit  out  of  Court  and  before  its  commence- 
ment. The  question  before  us  does  not, 
however,  depend  on  the  state  of  the  law  at 
that  time,  but  upon  the  construction  to  be 
placed  on  section  36  of  19  &  20  Vict. 
c.  108,  which  enacts  that  "  where  in  any 
action  the  debt  or  damage  claimed  shall 
not  exceed  20^.,  an  attorney  ^all  not  be 
entitled  to  recover  from  his  client  any 
further  costs  or  charges  in  the  conduct  of 
such  suit "  save  as  therein  specified. 

It  has  been  contended  on  beha]f  of 
Messrs.  Isaac  that  upon  the  true  con- 
struction of  this  section  those  items  com- 
plained of  ought  not  to  be  allowed, 
inasmuch  as  they  were  incurred  "  in  the 
conduct  of  a  suit,"  and  the  solicitors  were 
not  entitled  to  anything  beyond  what 
appears  in  the  scale  of  cc^tts  and  charges 
framed  in  pursuance  of  38  dc  39  Vict, 
c.  50.  s.  8.  I  think  such  a  contention  is 
erroneous,  and  that  the  operation  of  the 
36th  section,  to  which  the  scale  is  appli- 
cable, is  limited  to  certain  charges  which 
do  not  include  these  particular  items. 

Now  the  argument  on  the  part  of  Messrs. 
Isaac  is  that  under  the  term  ^*  instructions," 
08  used  in  the  scale,  are  to  be  included 
every  possible  charge  connected  with  a  suit 
before  or  afteraction,  and  that  anything  done 
before  action  or  trouble  taken  afterwards 
8B  to  the  payment  of  instalments  cannot 
be  charged  for.  But  I  do  not  think  that 
the  words  "  in  the  conduct  of  the  suit " 
can  reasonably  be  held  to  include  matters 


of  this  kind.  Anadmission  made  during  the 
argument  appears  to  me  important  in  the 
consideration  of  what  interpretation  ought 
to  be  put  upon  the  above  words.  Suppose 
no  action  were  in  fact  brought,  would  a 
solicitor  have  no  right  to  charge  anything 
for  advice  given  to  a  client,  which  advice 
might  possibly  be  the  means  of  preventing 
litigation  1  Can  it  be  supposed  that  the 
Legislature  intended  by  using  the  words 
"  in  the  conduct  of  the  suit "  that  nothing 
should  be  recovered  for  such  advice  Y  The 
proper  conclusion  to  be  drawn,  as  it  seems 
to  me,  from  the  limited  character  of  the 
scale,  is  that  such  matters  as  those  I  have 
just  referred  to  were  intended  to  be  ex- 
cluded. The  limitations  to  be  found  in  the 
scale  of  costs  framed  under  the  provisions 
of  the  statute  must  I  think  be  confined  to 
such  matters  as  might  reasonably  be  in- 
cluded imder  the  words  in  "  the  conduct 
of  the  suit,"  and  do  not  touch  the  matters 
in  respect  of  which  the  allowances  com- 
plained of  were  made  by  the  Master.  On 
those  grounds  I  am  of  opinion  that  this 
appeal  must  be  disallowed. 

Pollock,  B. — ^I  am  of  the  same  opinion. 
The  main  objection  raised  here  is  that  the 
taxation  is  not  in  accordance  with  the 
statutory  scale  of  costs.  This  latter  objec- 
tion is  one  of  considerable  importance. 
There  were  two  objects  which  the  framera 
of  the  scale,  which  came  into  force  in 
1875,  had  in  view — first,  to  allow  a  soli- 
citor fair  remuneration  for  work  done; 
and,  secondly,  to  protect  clients  from  sepa- 
rate charges  being  made  in  respect  of 
matters  provided  for  by  the  scale.  The 
contention  on  the  part  of  the  solicitor  who 
prepared  the  biU  of  costs  has  been  that 
the  charges  in  question  are  in  respect  of 
matters  altogether  distinct  from  those  in- 
cluded in  the  scale,  and  are  not  within  the 
words  "  in  the  oonductof  the  suit."  In  nine 
cases  out  of  ten  the  question  to  be  deter- 
mined is  one  entirely  of  fsuct ;  for  instance, 
as  to  what  cases  come  within  the  words 
''  Instructions  for  particulars,"  mentioned 
in  the  scale.  Take  the  case  of  a  solicitor 
who  is  honourably  performing  his  duty,  and 
has  been  at  great  pains  to  discover  whether 
or  not  there  is  any  cause  of  action,  and 
which  case  comes  within  the  charge  *' At- 
tending for  considting  on  a  claim."  It 
would  be  illogical  to  say  that  the  question 
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whether  or  not  such  a  charge  was  or  was 
not  to  be  allowed  was  to  depend  on  whether 
proceedings  are  or  are  not  afterwards 
taken.  Such  a  charge  could  not  properly 
be  said  to  be  a  charge  for  a  matter  ''  in  the 
conduct  of  a  suit,"  because  there  is  no  suit. 
Moreover,  38  k  39  Vict.  c.  50.  s.  8,  only 
empowered  a  scale  of  costs  and  charges  to 
be  framed  with  respect  to  "  proceedings  " 
in  Court,  and  the  scale  framed  under  the 
provisions  of  that  statute  is  headed  ''A 
scale  of  costs  and  charges  to  be  paid  to  so- 
lidtors  in  actions  under  20^."  I  think  that 
neither  the  statute  nor  scale  were  intended 
ta  embrace  such  charges  as  those  now  in 
question,  and  that  to  give  effect  to  Mr. 
Harrison's  contention  would  in  many  cases 
inflict  great  injustice.  I  think,  therefore, 
that  this  appeal  should  be  dismissed  with 
costs. 

Appeal  dismissed. 


Solicitors — Grover&  Humphreys,  for  applicants; 
Joel,  Emmanuel  &  Co.,  for  defendants. 


.    1 
50.  > 
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JENNINGS  V.  HAMMOND, 


1882. 

June  20 
July 

Compcmy — Compcmies  Act,  1862  (25  ds 
26  Vict,  c,  89),  s,  4 — Unregistered  Asso- 
cicUion  of  more  than  Twenty  Members — 
Acquisition  of  Gain  by  Individual  Memr 
bers — Action  on  Promissory  Note  by  Trus- 
tee— Consideration — Loan  inpurstcance  of 
Illegal  Object, 

By  26  <k  26  Vict,  c.  89.  s.  4,  no  companny^ 
associtUion  or  partnership  consisting  of 
more  than  tujerUy  persons  shall  be  formed 
for  ike  purpose  of  carrying  on  any  business 
(other  than  banking)  that  has  for  its  object 
the  cu^isition  of  gain  by  the  company ^ 
assodaiian  or  partnershipy  or  by  the  in- 
dividual members  thereof  unless  it  is  re- 
gistered cts  a  company  under  that  Act, 

A  mutucU  benefit  society ,  of  more  than 
twenty  persons,  fomied  for  the  purpose  of 
carrying  on  the  business  of  money 'lending, 
such  btutiness  having  for  its  object  the  ath 
quisiiian  of  gain  by  the  individual  members 
of  the  association,  requires  to  be  registered 
under  25  <£r  26  Vict,  e.  89,  even  though  the 


busi7^ess  of  the  association  is  not  to  lend 
money  generally,  but  only  to  members  of 
the  association. 

In  an  action  brought  against  the  defen- 
dant to  recover  the  baiance  of  a  promissory 
note  made  by  the  defendant  in  fa/vour  qf 
the  plaintiff,  an  individual  member  of  am, 
illegal  association,  it  was  admitted  that 
the  plaintiff  had  no  beneficial  interest  in 
the  note  or  the  money  claimed,  btU  was 
suing  only  on  behalf  of  and  cts  trustee 
for  an  association  iUegal  by  virtus  of  sec- 
tion 4  of  the  Act  of  1862  ;— 

Held,  that  the  action  could  not  be  main- 
tained, inasmuch  as  the  loan  to  the  de- 
fendant was  made  in  pursuance  of  an 
illegal  object,  and  the  promissory  note  in 
question  was  given  for  an  illegal  considera- 
tion, and  consequently  could  not  be  sued 
upon  either  by  the  society,  or  by  amy  one 
suing  merely  as  a  trustee  for  the  society, 
or  even  for  his  own  benefit,  if  he  took  the 
note  toith  a  knowledge  that  it  was  given  for 
an  illegal  consideration. 

This  was  an  appeal  by  the  plaintiff  from 
a  decision  of  the  Judge  of  the  Ipswich 
County  Ck>urt.  The  f^cts  and  arguments 
sufficiently  appear  in  the  judgment  of  the 
Court. 

A,  H,  Poyser,  for  the  plaintiff. 

Laacton,  for  the  defendant. 

The  following  cases  were  dted  diuring 
the  ailment; — Bear  v.  Bromley  (1), 
Smith  V.  Anderson  (2),  Sykes  v.  Beadon 
(3)  and  In  re  Padstow  Total  Loss  and 
Collision  Assurance  Association  (4). 

Cur,  adv,  vult. 

The  iudgment  of  the  Court  (5)  was  (on 
July  1;  deUvered  by 

Cave,  J. — This  is  an  action  brought  by 
the  plaintiff  against  the  defendant  to  re- 
cover the  balance  remaining  impeid  on  a 
promissory  note   for   lOL  made    by  the 

(1)  18  Q.B.  Bep.  271 ;  21  Law  J.  Bep.  Q.B. 
364. 

(2)  50  Law  J.  Bep.  Chanc.  39 ;  Law  Bep.  16 
Ch.  D.  247. 

(3)  48  Law  J.  Bep.  Chanc.  522  ;  Law  Bep.  11 
Ch.  D.  170. 

(4)  61  Law  J.  Bep.  Chano.  344 ;  Law  Bep.  20 
Ch.  D.  137. 

(6)  Field,  J. ;  and  Cave,  J. 
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defendant  in  favour  of  the  plaintiff.  At 
the  trial  the  defendant  admitted  that  the 
signature  to  the  note  was  his,  but  set  up 
as  a  defence  that  the  plaintiff  had  no  bene- 
ficial interest  in  the  note  or  the  money 
claimed  in  the  action^  but  was  suing 
only  on  behalf  of  and  as  trustee  for  the 
Ipswich  Mechanics'  Mutual  Benefit  Society, 
by  which  society  the  money  had  been  lent 
to  the  defendant,  and  which  it  was  alleged 
was  an  association  formed  contraiy  to  the 
25  k  26  Vict.  c.  89.  s.  4.  That  section 
enacts  ''  that  no  company,  association  or 
partnership  consisting  of  more  than  twenty 
persons  shall  be  formed  for  the  purpose  of 
carrying  on  any  business  (other  than 
banking)  that  has  for  its  object  the  aoqui- 
sition  of  gain  by  the  company,  association 
or  partnership,  or  by  the  individual  mem- 
bers thereof,  unless  it  is  registered  as  a 
company  under  that  Act." 

Th&re  are  three  points  for  our  con- 
sideration: first,  whether  the  society  in 
question  is  an  illegal  association  within  the 
Act.  If  it  is  so,  then,  secondly,  whether 
the  society  could  have  recovered  in  an  ac- 
tion if  they  had  lent  the  money  and  taken 
the  note  in  the  names  of  the  individual 
members ;  and  if  they  could  not,  thirdly, 
whether  t^e  plaintiff  can  sue  as  a  trustee 
for  them.  fVom  the  rules  and  regulations 
of  the  society  it  appears  that  certain  per- 
sons exceeding  twenty  in  number,  whose 
names  were  inscribed  in  the  book  of  the 
society  containing  the  number  or  amount 
of  their  respective  shares,  had  agreed  to 
become  members  of  the  society,  and  had, 
for  their  mutual  benefit,  raised  by  sub- 
scription a  sum  of  money,  and  had  agreed 
by  further  monthly  subscriptions  and 
payments  to  raise  further  sums  of  money, 
all  the  moneys  so  raised  having  been  raised 
with  the  intention  of  afterwards  lending 
or  advancing  the  same  to  such  members 
of  the  society  as  should  be  entitled  to 
receive  the  same  under  the  rules  thereof, 
on  such  security  as  should  be  approved  by 
the  committee,  at  interest  at  the  rate  of 
five  per  cent.,  in  the  proportions,  in  such 
manner  and  under  such  regulations  as 
were  contained  in  the  rules,  so  that  ulti- 
mately every  member  of  the  society  who 
should  not  withdraw  his  share  under  the 
rule  to  that  effect,  should  have  advanced 
or  allotted  to  him  t^  sum  of  10/.  for  every 


share  he  should  hold  therein.  It  further 
appeared  that  there  were  400  shares  of 
102.  each,  of  which  no  member  could  hold 
more  than  twenty.  Each  member  pays  a 
monthly  subscription,  and  when  these 
subscriptions  amount  to  the  sum  of  5/., 
such  sum  is  put  up  for  sale,  and  the  highest 
bidder  is  the  purchaser,  and  receives  the 
5/.  on  loan  at  interest  at  the  rate  of  five 
per  cent.,  subject  to  the  provision  t^at  no 
member  can  receive  on  loan  more  than  the 
nominal  amount  of  his  shares.  Should 
there  be  no  bidders  for  the  loans,  the  money 
in  hand  may  be  allotted  by  ballot,  or  the 
committee  elected  annually  by  the  mem- 
bers may,  if  they  think  fit,  lend  the  money 
to  other  similar  societies  at  the  rate  of  five 
per  cent.,  repayable  on  demand. 

By  rule  14  it  was  provided — "  That  a 
trustee  be  appointed  for  this  society ,  in  whose 
name  alone  all  securities  shall  be  made 
and  taken,  and  by  whom  or  in  whose  name 
all  actions  or  other  proceedings  shall  be 
commenced  for  the  recovery  of  any  of  the 
funds,  securities,  books  or  other  papers  of 
or  belonging  to  ^e  society ;  and  the  society 
shall  have  power  at  any  time  to  displace 
him  from  his  office  without  notice.    That 
such  trustee  shall  be  allowed  to  resign  his 
office  whenever  he  shall  think  fit  so  to  do, 
he  giving  two  months'  previous  notice  of 
his  intention  to  the  secretary  of  the  society 
for  the  time  being ;  but  he  shall  be  f uUy 
reimbursed  all    damages,  costs  and    ex- 
penses which  he  shall  sustain  or  in  any 
manner  incur  by  reason  or  in  consequence 
of  such  appointment ;  and  that  such  trustee 
shall  permit  his  name,  and  upon  his  de- 
cease, the  names  of  his  executors  or  ad- 
ministrators, to  be  used  in  any  proceedings 
to  be  taken  by  him  or  them  in  any  matter 
relating  to  the  society,  and  that  he  or  his 
executors  or  administrators  shall  not  at 
any  time  release  or  become  nonsuit  in  any 
action  or  actions  that  may  at  any  time 
become  commenced  or  prosecuted  in  his 
or  their  name  or  names,  or  do  any  act  to 
delay  or  protract  such  action  or    other 
proceeding,  and  shall  on  his  removal  from 
or  resignation  of  the  said  office  of  trustee 
of  the  said  society,  forthwith  deliver  over 
to  such  person  as   the  committee  shall 
appoint,  all  and  every  the  papers,    se- 
curities   or    documents    in    his    custody 
relating  to  the  said  society." 
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Jenmngi  v.  Hammond, 

The  defendant  in  the  action  is  a  member 
of  the  sooiety,  and  has  receiTed  a  loan  of 
10/.  porsoant  to  the  rtiles,  in  order  to  secure 
whidi  the  promissory  note  sued  on  was 
made  by  him  and  given  to  the  plaintiff,  the 
trustee  of  the  society,  who  in  accordance 
with  the  rules  brought  this  action  to  re- 
oover  the  amount  remaining  unpaid  on  the 
note. 

We  are  of  opinion  that  the  case  is  go- 
remed  by  In  re  Fadstow  Total  Loss  and 
CoUiaion  Aasurance  Assoeiaiion  (4).  There 
is  here  an  association  of  more  than  twenty 
persons,  formed  for  the  purpose  of  carry- 
ing on  the  business  of  money-lending, 
such  business  clearly  haying  for  its  object 
the  acquisition  of  gain  by  the  individual 
members  thereof.  It  is  true  that  the 
business  of  the  association  is  not  to  lend 
money  generally,  but  primaiily  at  least 
only  to  members  of  the  association;  but 
the  case  cited  above  shews  that  that  makes 
no  difference.  Those  members  of  the 
association  who  are  anxious  to  obtain 
locms  will  bid  against  one  another  for  the 
money  which  is  put  up  for  sale  in  accord- 
ance with  the  rules,  and  the  purchase- 
money  will  be  the  source  of  gain  to  the 
individual  shareholders.  The  association 
is  therefore  one  which  is  forbidden  by  the 
4th  section  of  25  <fe  26  Vict.  c.  89.  If, 
as  we  hold  is  the  case,  the  association  is 
forbidden  by  the  Act  in  question,  it  fol- 
lows that  idl  contracts  made  directly  for 
the  purpose  of  carrying  on  the  business  of 
the  association  are  illegal.  In  this  case 
the  business  of  the  society  was  to  lend 
money,  and  consequently  the  loan  to  the 
defendant  was  made  in  pursuance  of  an 
illegal  object,  and  the  note  sued  on  was 
given  for  an  illegal  consideration,  and  can- 
not be  sued  upon,  either  by  the  sodety  or  by 
any  one  suing  merely  as  a  trustee  for  the 
society,  or  even  for  his  own  benefit,  if  he 
took  the  note  with  a  knowledge  that  it  was 
given  for  an  illegal  consideration.  The 
judgment  of  the  County  Court  Judge 
therefore  was  right,  and  the  appeal  must 
be  dismissed  with  costs. 

Rule  disduirged. 

Solicitors — Aldridge,  Thorn  &  Morris,  for  plain- 
tiff ;  A.  St.  Pan],  agent  for  A.  Watts,  Ipswich, 
for  defendant. 
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1882.  1  HETHEBINGTON  V.     THE  NOBTH- 

June  20.  j     eastern  railway  company. 

Negligence — Action  on  hehalf  of  Rda^ 
tives  of  Deceased — Lord  CampbdTa  Act 
(9  d:  10  Vict,  c.  93) — Pecuniary  IntereH  in 
Life  of  Deceased. 

The  plaintiff,  as  administrator,  siied  the 
defendcmts,  under  the  provisions  o/'9  <£r  10 
Vict.  c.  93,  to  recover  damages  /or  the 
death  of  his  son,  who  had  been  killed  by 
their  negligence.  At  the  trial,  the  plaint^ 
gave  evidence  to  the  effect  that  he  was 
nearly  blind,  and  was  injured  in  his  leg 
and  hcmds,  and  that  the  deceased  was 
always  very  hind  to  him,  and  used  to  con- 
tribute to  his  support  five  or  six  years  ago 
when  he  required  it : — Held,  upon  the  above 
facts,  that  there  was  some  evidence  for  the 
jury  of  a  reasonable  expectation  of  benefit 
from  the  continuance  of  the  son*s  life,  en- 
titling the  plaint^  to  sue  under  9  <fc  10  Vict, 
c,  93. 

This  was  an  action  brought  under  9  & 
10  Vict.  c.  93,  for  the  benefit  of  the  father 
of  the  deceased,  a  servant  of  the  defen- 
dants, and  whose  death,  it  was  alleged, 
had  been  caused  by  their  negligence. 

At  the  trial  in  the  County  Court  of 
Northiunberland,  under  the  provisions  of 
the  Employers'  Liability  Act,  1880,  the 
plaintiff  gave  the  following  evidence-— 
"  The  deceased  was  my  son,  and  was 
twenty-nine  years  old  at  the  time  when 
he  met  with  his  death.  I  am  nearly  blind, 
and  am  injured  in  my  leg  and  hands. 
My  son  used  to  contribute  to  my  support. 
I  work  when  I  can.  I  am  not  so  able  to 
work  as  I  used  to  be.  I  am  fifty-nine. 
My  son  was  not  married."  Cross-ex- 
amined— "Five  or  six  years  ago  I  was 
out  of  work  for  six  months,  and  my  son 
was  very  kind  to  me  and  helped  me." 
Be-examined — "He  was  always  kind  to 
me ;  I  have  never  had  money  from  him 
since." 

Upon  the  above  facts,  the  County  Court 
Judge  nonsuited  the  plaintiff,  on  the 
ground  that  there  was  no  sufficient  evi- 
dence of  pecuniary  ii^ury  to  the  father 
by  the  death  of  the  deceased.  A  rule  nisi 
was  afterwards  obtained  to  set  aside  the 
nonsuit,  a^iainst  which 
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Hetherinffton  v.  North  Ecutem  Bail.  Co, 

Oamsford  Bruce  shewed  cause  on  behalf 
of  the  respondents. — The  plaintiff  haa 
suffered  no  pecuniary  loss  by  his  son's 
death  sufficient  to  entitle  him  to  maintain 
an  action  under  9  <&  10  Vict.  c.  93.  The 
present  case  is  governed  by  the  decision  in 
Syhea  v.  The  North  EcLstem  Railway 
Compa/ny  (1). 

[Cave,  J. — In  Syhea* a  Case  (!)  the  de- 
ceased worked  for  his  father  and  was  paid 
full  wages;  it  was  accordingly  held  that 
the  father  had  suffered  no  pecuniary  loss. 
In  Fym  v.  The  Great  NortJiem  Railway 
Company  (2) J  however,  Erie,  C.  J., expressly 
said  that  t^e  reasonable  probability  of 
pecuniary  benefit  lost  by  the  death  was  a 
good  ground  of  action.1 

Steaveneon  appeared  in  support  of  the 
rule,  but  was  stopped  by  the  Court. 

Field,  J. — This  is  an  action,  brought 
under  the  provisions  of  Lord  Campbell's 
Act,  against  a  railway  company  for  the 
benefit  of  a  parent  to  recover  damages 
from  them  for  pecimiary  loss  of  which  he 
has  been  deprived  through  their  fault. 
The  question  which  has  been  argued  before 
us  has  already  received  judicial  attention 
in  Fym  v.  The  Great  NorViem  Railway 
Company  (2)  and  Sykes  v.  The  North 
Wettem  Railway  Company  (1).  It  is 
argued  that  there  is  no  evidence  of 
reasonable  expectation  of  benefit.  The 
plaintiff's  evidence,  however,  shewed  that 
the  son  was  only  twenty-nine  years  old, 
and  was  earning  wages,  a  portion  of  which 
he  gave  to  his  father  when  he  wanted  it. 
Upon  the  facts,  I  think  there  was  evidence 
to  go  to  the  jury,  though  I  don't  say  what 
conclusion  the  jury  would  form  upon  it. 

Cave,  J. — I  agree ;    there    was    some 
evidence  for  the  consideration  of  the  jury, 
whose    province    it    was    to    determine  • 
whether  there  was  reasonable  expectation, 
and  if  so,  what  was  its  value. 

Rule  ahaohite. 


Solicitors — W.  Blgood,  agent  for  Keenlyside, 
Forater  &  Forster,  Newcastle-on-Tyne,  for 
plaintiff ;  Williamson,  Hill  &  Co.,  agents  for 
Richardson,  Qntch  k  Co.,  York,  for  defendants. 


(1)  44  Law  J.  Rep.  C.P.  191. 

(2)  4  B  &  8.  S96;   32  Law  J.  Rep.  Q.B.  377. 


[IN  THE  COURT  OF  APPEAL.] 
1882.      1  BLACKMORE    V.    THE  VESTRY  OP 
June  17.  J  MILE  END  OLD  TOWN.* 

Metropolitan  Local  Management  Act^ 
1855,  B8.  96  and  116 — Negligence — Sur- 
veyora  of  Highway  a —  Vestry —  Water  Meter. 

The  plaintiffs  while  waHeing  along  a 
atreet  which  waa  vested  in  the  defendants 
as  surveyors  of  hightoays  under  18  and  19 
Vict,  c.  120.  s,  96,  /ell  over  the  iron  fiap 
cover  to  a  water-meter  box  which  uxu  in^ 
bedded  in  the  pavement,  and  broke  his  leg. 
The  meter  had  been  supplied  by  a  water 
company  to  the  defendants  to  enable  them 
to  water  their  streets  under  the  powers 
given  to  them  for  thoA  purpose  by  section 
116,  and  the  flap  had  been  worn  smooth  by 
traffic.  In  an  action  to  recover  damages 
for  the  injuries  sustained  by  the  pUUntiff^ 
— Held,  thoit  the  defendants  were  liaJUSf 
not  as  surveyors  of  highways,  but  as 
owners  of  the  meter,  for  their  negligence  in 
not  keeping  the  iron  flap  in  repair. 

White  V.  The  Hindley  Local  Boaid  of 
Health  (44  Law  J.  Eep.  Q.B.  114;  Law 
Bep.  10  Q.B.  \\^)  followed. 

Appeal  by  the  defendants  from  a  judg- 
ment of  the  Queen's  Bench  Division  dis- 
charging a  rule  nisi  for  a  new  trial. 

Thus  was  an  action  against  the  defen- 
dants to  recover  damages,  for  injury  sus- 
tained by  the  plaintiff  by  reason  of  the 
defendants'  negligence  in  permitting  an 
iron  flap  which  covered  a  water-meter  box 
to  be  in  a  dangerous  condition.  The 
meter  was  supplied  by  a  water  company 
to  the  defendants  to  enable  them  to  water 
streets  in  their  parish  under  the  powers 
given  to  them  for  that  purpose  by  the 
Metropolitan  Local  Management  Act^ 
1855  \i.),  and  they  paid  rent  to  the  water 
company  for  the  use  of  the  meter. 

*  Coram  Brett,  L. J. ;  and  Cotton,  L.J. 

(1)  By  18  &  19  Vict.  c.  120.  s.  96,  "  Kveiy 
vestiy  and  district  board  shall,  within  their 
parish  or  district  (exclusively  of  any  other  per- 
sons whatsoever),  execute  the  office  of  and  be 
surveyor  of  highways,  and  have  all  such  powers, 
authorities  and  duties,  and  be  subject  to  all 
such  liabilities,  as  any  surveyor  of  lughways  in 
England  is  now,  or  may  hereafter  be,  invested 
with  or  liable  to  by  virtue  of  his  office  under 
the  laws  for  the  time  being  in  force,  so  far  as 
such  powers,  authoritieB,  duties  and  liabilities 
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Slackmore  v.  Vestry  of  Mile  End  Old  Town,  App, 


The  plaintifTy  whikt  walking  in  Charles 
Street,  Stepney,  along  the  pavement  in 
which  the  meter  hoz  was  placed,  slipped 
and  fell  over  the  iron  flap,  which  had  worn 
smooth,  and  hroke  his  leg. 

The  action  was  tried  before  Grove,  J., 
when  a  verdict  was  obtained  by  the  plain- 
tiff for  154^.  damages. 

A  Divisional  Court  (Denman,  J.,  and 
Lopes,  J.)  discharged  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection, 
and  the  defendants  now  appealed. 

Kempf  Q.C.J  and  PUt  Lewis,  for  tiie 
defendants. — The  defendants  are  in  charge 
of  the  meter  in  their  capacity  as  surveyors 
of  highways  under  the  Metropolitan  Local 
Management  Act,  1855  (1),  for  the  pur- 
pose c$  fulfiUing  the  powers  conferred  by 
section  116  as  to  watering  streets  within 
their  parish.  By  section  96  every  street 
is  vested  in  the  vestry  as  surveyor  of  high- 
ways ;  and  as  a  vestry  is  not  liable  for 
non-feasance  under  this  Act,  the  defen- 
dants are  not  liable.  WhUe  v.  The  Hindley 
Local  Board  of  Health  (2)  is  distinguish- 
able, because  there  the  board  were  held 
liable  on  the  ground  that  they  were 
owners  of  the  sewer,  and  as  such  were 
bound  to  keep  the  iron  grid  in  repair. 
The  defendants  here  are  not  the  owners 
of  the  meter,  and  consequently  are  not 
liable.  Bolls  v.  The  Vestry  of  JSt,  George, 
Southwark  (3),  and  Ha/miUon  v.  The  Vestry 
of  St.  George,  Ha/nover  Square  (4),  were 
aJso  referred  to. 

Waddy,  Q.C,  and  Crispe,  for  the  plain- 
are  not  inconBistent  with  this  Act;  .  .  .  and 
all  streets,  being  highways,  and  the  pavements, 
stones  and  other  materials  thereof,  and  all  other 
things  provided  for  the  purposes  thereof  by  any 
surveyor  of  highways,  or  by  any  person  serving 
the  office  of  surveyor  of  highways,  or  by  any 
vestry  or  district  board  under  this  Act,  shall 
vest  in  and  be  under  the  management  and  con- 
trol of  the  vestry  or  district  board  of  the  parish 
or  district  in  which  such  highways  are  situate." 

Section  116:  "Every  vestry  and  district 
board  shall  have  full  power  and  authority  to 
cause  all  or  any  of  the  streets  in  their  parish  or 
district  to  be  watered  as  often  as  they  think 
fit.  •  .  • 

(2)  44  Law  J.  Bep.  Q.B.  114 ;  Law  Bep.  10 
Q.B.  219. 

(3)  49  Law  J.  Rep.  Chanc.  691 ;  Law  Rep.  14 
Ch.  D.  786. 

(4)  4S  Law  J.  Bep.  M.C.  41 ;  Law  Rep.  9 
Q.B.  42. 

Vol.  51.— Q.B. 


iaS,  who  relied  on  White  v.  The  Hindley 
Local  Board  of  Health  (2),  were  not 
called  upon. 

Brett,  L.  J. — I  am  of  opinion  that  this 
case  is  clearly  within  the  principle  laid 
down  in  White  v.  The  Hindley  Local  Board 
of  Health  (2).  The  only  question,  there- 
forO;  is  whether  we  are  prepared  to  say 
that  that  cajse  was  wrongly  decided.  I  am 
not.  It  seems  to  me  that  the  defendants 
are  surveyors  of  highways,  but  by  section 
116  they  are  something  else  independently 
of  being  surveyors ;  for  power  is  given  to 
them  as  a  vestry  under  that  section  to 
water  the  streets,  and  that  was  no  part  of 
their  duty  as  surveyors.  That  power  was 
given  to  them  in  some  other  capacity,  and 
in  the  same  way  that  powers  of  watering 
and  lighting  are  given  to  commissioners. 
In  one  way  they  are  surveyors  of  high- 
ways, and  in  the  other  they  are  com- 
missioners ;  but  they  are  the  same  body. 
This  flap  was  laid  down  for  two  purposes. 
It  never  would  have  been  laid  down  for 
the  purposes  of  the  highway  only ;  but  it 
was  laid  down  for  the  purpose  of  protect- 
ing the  meter,  which  is  also  a  protection 
to  the  defendants,  because  they  pay  a  rent 
to  the  water  company  which  depends  on 
the  quantity  of  water  used.  The  flap  is, 
therefore,  laid  down  for  two  purposes — 
first,  to  protect  the  meter ;  and,  secondly, 
to  protect  the  highway.  It  is  true  that 
the  defendants  had  possession  of  this  iron 
flap  as  surveyors  of  highwa3rs  in  one  sense 
— ^namely,  as  part  of  the  highway;  but 
they  also  had  possession  of  it  in  another 
capacity,  in  which  they  have  power  to 
water  the  highway ;  and  it  is  in  respect  of 
that  other  capacity  that  I  am  of  opinion 
they  are  liable  in  this  action,  notwith- 
standing that  they  have  possession  also 
for  the  purposes  of  the  highway.  I  think 
that  White  v.  The  Hindley  Local  Board 
of  Health  (2)  was  rightly  decided. 

Cotton,  L.  J. — ^I  am  of  the  same  opinion. 
Section  116  gives  the  defendants  power 
not  as  surveyors,  but  as  a  vestry,  to  watei* 
the  streets.  The  question  to  be  considered 
is  whether  the  iron  flap  was  laid  down  by 
the  defendants  as  surveyors  of  highways  or 
in  a  difierent  capacity  and  under  a  different 
authority,  so  as  to  make  them  liable.     It 
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18  dear  that  it  waa  put  down  by  the 
defendants  as  waterers  of  the  highway. 
In  my  opinion  the  decision  of  the  Court 
below  was  right.  This  appeal  must  there- 
fore be  dismissed. 

Appeal  dismissed. 


SoUcitora — ^Noon   &  Clarke,  for  plaintiff;    M. 
Jntsom,  for  defendants. 


■„.} 
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THE  WARRINGTON  WATERWORKS 
COMPANT  V.  L0N08HAW. 


1882 

March 
May  26 

WcUenoorJcs  Covnpomy — Water-raley  how 
CalcukUed  —  Annual  Value — Waterworks 
Clauses  Act,  1847  (10  Viet.  c.  17),  s.  68. 

A  waterworks  company  were  required  by 
their  Act,  which  incorporated  the  Water- 
works Clauses  Act,  save  so  Jar  as  its  pro- 
visions were  expressly  varied  or  excepted,  to 
furnish  to  every  occupier  of  a  dwelling^ 
house  toater  at  a  rate  not  exceeding  six  per 
cent,  per  a/nnum  "  upon  the  annual  rack- 
rent  or  value  of  the  premises,**  and  such 
rate  was  paydtie  "  according  to  the  annual 
value  ait  which  the  premises  shall  he  assessed 
to  the  poor-rate,  if  the  same  shaU  he  so 
asssessed,  or,  if  not,  according  to  the  net 
annual  value  of  the  premises" 

By  section  68  ofAe  Waterworks  Clauses 
Act,  1847, ''  Waier^oites,  except  as  hereirh- 
after  and  the  special  Act  mentioned,  shall 
he  payable  cuxording  to  the  annual  value  of 
the  tenement  supplied  " : — 

Held,  t?iat  the  water-rate  was  to  he  ccUcu- 
lated  on  the  rateable  value,  not  on  the  gross 
estimated  rental. 

This  was  a  Case  stated  on  appeal  from 
the  judgment  of  the  County  Court  Judge 
of  Lancashire  in  favour  of  the  defendant, 
in  an  action  brought  by  the  waterworks 
company  to  recover  two  quarters'  water- 
rate  for  water  supplied  to  the  defendant's 
premises.  The  defendant  paid  into  Court 
a  sum  which  was  arrived  at  by  applying 
the  company's  authorised  rate  per  cent,  to 
the  rateable  value  of  the  premises  as  ap- 
pearing in  the  poor-rate  assessment  The 
claim  of  the  company  was,  that  they  were 


entitled  to  charge  a  rate  calculated  on  the 
gross  estimated  rentaL 

The  gross  estimated  rental  of  the  house 
was  lOl. — the  rateable  value  8^. 

The  special  Act  of  the  Company,  9  &  10 
Vict.  c.  cxiL  s.  53,  enacted  that  the  company 
should,  at  the  request  of  the  owner  or  occu- 
pier, fiimish  to  every  occupier  of  a  private 
dwelling-house  a  sufficient  supply  of  water 
for  domestic  purposes,  at  a  rate  not  ex- 
ceeding six  per  cent,  per  annum  upon 
the  annual  rack-rent  or  value  of  the 
premises  so  supplied.  Section  54  enacted 
that  such  water-rates  should  be  payable 
according  to  the  annual  value  at  whidi  the 
premises  should  be  assessed  to  the  poor- 
rate,  if  the  same  should  be  so  assessed,  or, 
if  not,  according  to  the  net  annual  value  of 
the  premises. 

llie  later  special  Act,  18  &  19  Vict.  c. 
xdii.  s.  3,  repealing  the  earlier  one,  incor- 
porated the  Waterworks  Clauses  Act,  1847, 
save  so  far  as  the  clauses  or  provisions 
thereof  were  expressly  varied  or  excepted 
by  the  Act. 

Section  63  enacted  that  the  company 
should,  at  the  request  of  the  owner  or 
occupier,  furnish  to  every  occupier  of  a 
private  dwelling-house  a  sufficient  supply 
of  water  for  domestic  purposes,  at  a  rate 
not  exceeding  six  per  cent,  per  annum  upon 
the  annual  luck-rent  or  value  of  the  pre- 
mises so  supplied ;  and  section  65  enacted 
that  such  water-rates  should  be  payable 
according  to  the  annual  value  at  which  the 
premises  were  from  time  to  time  assessed 
to  the  poor-rate,  if  the  same  were  so 
assessed,  or,  if  not,  according  to  the  net 
annual  value  of  the  premises. 

E.  E.  Webster,  Q.C.  (S.  Taylor  with  him), 
for  the  plaintiff. — The  rate  is  fixed  by  the 
Act  at  a  sum  not  exceeding  six  per  cent, 
upon  the  *'  annual  rack-rent  or  value  "  of 
the  premises.  This  is  the  sum  which 
would  be  paid  as  rent  by  an  occupier  to 
his  landlonl,  and  when  the  Act  provides 
for  the  rates  being  payable  according  to  the 
annual  value  at  which  the  premises  are 
assessed  to  the  poor-rate,  this  clearly 
means  the  gross  estimated  rental,  which  is 
the  same  as  the  rack-rent.  The  assessment 
is  not  necessarily  the  sum  charged,  the 
gross  estimated  rental  is  the  baas  upon 
which  the  payments  are  made ;  but  there 
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are  deduotioxis  and  allowanoes  from  it.  It 
is  the  person  and  not  the  premises  who  is 
assessed,  and  the  Act  is  dealing  with  the 
person  in  relation  to  his  landlord,  and 
speaks  of  annual  value  as  between  them. 
Thus  annual  value  is  not  the  same  as  rate- 
able value.  In  the  Waterworks  Clauses 
Act,  1847,  s.  68,  water-rates  are  made  to 
be  payable  according  to  the  annual  value 
of  the  premises  supplied.  This  is  incor- 
porated with  the  private  Act,  and  the 
principle  of  assessment  was  doubtless  in- 
tended to  be  the  same  in  each.  It  is  sub- 
mitted that  annual  value  in  the  Water- 
works Clauses  Act  must-  mean  gross 
estimated  rental,  or  actual  rent  paid  to  a 
landlord  without  any  deductions  having 
been  made.  ThA  Sheffield  Waterworks  Com- 
pcmy  V.  Bennett  (1)  is  an  authority  for  the 
plaintiffs. 

Sir  H.  S.  Gifard,  Q.C.  {AipUmd  with 
him),  was  not  called  upon,  the  Court  inti- 
mating that,  if  necessary,  he  would  be 
heard  after  the  argument  in  Dobha  v.  Hie 
Orand  Juriction  Waterworks  Company  (2). 

Cur.  adv.  tmU. 

The  judgment  of  the  Court  (3)  was 
(on  May  26)  delivered  by 

Field,  J. — This  is  an  action  brought  to 
recover  a  sum  of  6«.  for  half  a  years'  sup- 
ply of  water  by  the  plaintiffs  to  the  defen- 
duit,  in  respect  of  a  dwelling-house  of 
which  he  is  die  owner. 

The  defendant  admitted  his  liability  to 
the  extent  of  is.  lOd.,  but  disputed  the 
rest.  The  plaintiffs  claimed  to  recover  the 
full  sum  under  their  special  Acts. 

By  the  first  of  these  (the  Warrington 
Waterworks  Act  of  1845,  c.  112.  s.  53)  the 
plaintiffs  were  obliged  to  furnish  to  every 
"  occupier  "  of  a  dwelling-house  water  at  a 
rate  not  exceeding  six  percent,  per  annum 
upon  the  ''  annual  rack-rent  or  value  **  of 
the  premises,  and  such  rate  is,  by  section 
54,  to  be  payable  ''according  to  the  annual 
value  at  which  the  premises  shall  be  as- 
sessed to  the  poor-rate,  if  the  same  shall 
be  so  assessed,  or,  if  not,  according  to  the 
net  annual  value  of  the  premises." 

By  section  61,  "owners"  of  dwelling- 

(1)  42  Law  J.  Rep.  Exch.  121 ;  Law  Rep.  7 
Bxch.  409. 
(8)  Post,  p.  601. 
(3)  Field,  J. ;  and  Bowen,  J. 
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houses,  ''the  annual  rateable  value"  of 
which  shall  not  exceed  10^.,  and  let  upon 
periods  not  exceeding  a  month,  are  made 
liable  to  the  water-rate  instead  of  the 
occupier. 

By  and  with  a  subsequent  Act  (1855) 
the  Act  of  1845  was  repealed,  and  the 
Waterworks  Glauses  Acts,  save  "  so  far  as 
the  clauses  or  provisions  thereof  respec- 
tively are  expressly  varied  or  excepted," 
are  incorporated*  By  section  63  of  this 
Act  of  1855,  the  plamtifk  are  obliged,  as 
in  the  former  Act,  to  furnish  a  supply  of 
water  at  a  rate  not  exceeding  six  per  cent, 
per  annum  upon  the  "  annual  rack-rent  or 
value"  of  the  premises  supplied,  such 
water-rate  being,  by  section  65,  made  pay* 
able  according  to  the  ''annual  value  at 
which  the  premises  are  from  time  to  time 
assessed  to  the  poor-rate,  if  the  same  be 
so  assessed,  or,  if  not,  according  to  the  net 
annual  value  of  the  premises,"  this  pro- 
vision being  in  substance  identical  with 
that  of  the  54th  section  of  the  repealed 
Act.  The  words  "annual  value  thus 
used  in  these  Acts  are  the  same  words  that 
are  used  in  the  General  Parochial  Assess- 
ment Act  (5  &  6  Will.  4.  c  97),  by  which 
the  assessment  of  occupiers  to  the  poor- 
rate  is  governed,  and  by  which  (as  is  well 
known)  no  poor-rate  is  of  force  which  is 
not  made  upon  "an  estimate  of  the  net 
annual  value  "  of  the  hereditaments.  In 
that  Act  the  words  "  net  annual  value  " 
are  followed  by  an  express  definition  of  the 
sense  in  whidk  they  are  used — ^that  is  to 
say,  it  is  to  be  the  rent  at  which  the  here- 
ditaments may  reasonably  be  expected  to 
be  let,  "  free  of  all  usual  tenant's  rates  and 
taxes  and  tithe-rent  charge,  and  deducting 
therefrom  the  probable  average  w-TiT^nal  cost 
of  the  repairs,  insurance  and  other  expenses 
(if  any)  necessary  to  maintain  them  in  a 
state  to  command  such  rent." 

Under  the  Act,  therefore,  the  sum  at 
which  the  party  chargeable  to  the  poor- 
rate  is  to  be  assessed  is  arrived  at  by  two 
steps — ^first,  by  ascertaining  the  rent,  with- 
out taking  into  account  the  rates  and  taxes 
aud  tithe  rent  charge  usually  borne  by  the 
tenant,  or,  in  other  words,  the  sum  which 
is  ordinarily  paid  as  "rent"  to  the  land- 
lord ;  and  secondly,  by  deducting  from  that 
sum  the  expenses  necessary  to  be  incurred 
by  the  lan<Uord  in  order  to  keep  the  rate- 
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able  hereditament  in  the  necessary  condi- 
tion to  command  that  rent.  The  sum 
arrived  at  by  the  first  stage  of  this  calcula- 
tion is,  in  the  words  of  the  heading  of  the 
form  of  rate  given  by  the  Act,  and  of 
the  definition  given  in  the  Union  Assess- 
ment Act  of  1862,  "  gross  estimated 
rental'';  the  ultimate  result  being  de- 
scribed as  ''  rateable  value,"  and  that  is  the 
sum  upon  which  the  computation  of  the 
amount  payable  by  the  person  chargeable 
is  to  be  made. 

This  being  the  state  of  the  law  applicable 
to  the  subject,  the  following  are  the  facts 
to  which  it  has  to  be  applied : — 

The  defendant  is  the  owner,  within  the 
meaning  of  the  65th  section  of  the  Act  of 
1855,  of  the  dwelling-house  to  which  the 
water  was  supplied,  and  by  the  poor-rate 
assessment  at  the  time  in  force  this  dwelling- 
house  was  stated  to  have  a  ^'  gross  estimated 
rental  of  10/.,"  and  to  be  of  the  "  rateable 
value  of  8Z." ;  and  the  defendant  was  ''  as- 
sessed "  as  '^  owner  "  upon  the  latter  sum, 
and  did  not  dispute  his  liability  to  that 
extent.  The  plamtifib,  however,  claimed  to 
compute  his  water-rate  upon  the  higher 
sum.  At  the  hearing  before  the  learned 
County  Court  Judge,  he  held  that  the 
defendant's  contention  was  correct;  but 
stated  the  Case  for  the  opinion  of  the  Court, 
upon  which  we  are  now  called  on  to 
decide. 

Upon  the  arguments  before  us,  it  was 
not  disputed  on  the  part  of  the  pkintifib 
that  the  sum  upon  which  the  computation 
had  to  be  made  was  to  be  found  in  the 
poor-rate ;  but  it  was  said  that  the  words 
decisive  of  the  question  as  to  the  part  of 
the  poor-rate  in  whidi  that  sum  was  to  be 
found,  were  the  words  "  annual  rack-rent 
or  value "  in  the  earlier  part  of  the  63rd 
section,  and  which  "  annual  rack-rent  or 
value,"  they  said,  was  in  truth  the  sum 
ordinarily  going  as  rent  into  the  pockets  of 
the  landlord,  without  making  any  deduc- 
tion for  what  may  be  shortly  called  land- 
lord's charges,  or,  in  other  words,  the  *'  gross 
estimated  rental "  of  the  poor-rate. 

In  support  of  this  contention,  Mr.  Web- 
ster prayed  in  aid  the  68th  section  of  the 
Waterworks  Clauses  Consolidation  Act  of 
1847,  by  which  the  water-rates  are  to  be 
payable  according  to  the ''  annual  value  "  of 
the  tenements,  alleging  that  it  could  not  be 


reasonably  held  to  be  the  intention  of  the 
Legislature  to  point  out  one  principle  of 
assessment  in  the  general  Act,  and  sanction 
a  different  principle  in  a  private  Act.  But 
the  general  Act  is,  as  is  well  known,  of  no 
binding  force  until  it  has  been  applied  by 
some  special  Act,  and  inasmuch  as  in  the 
present  case  the  general  Waterworks  Act 
is  only  incorporated,  save  as  its  enactments 
are  varied  and  altered  by  the  special  Act, 
the  latter  and  its  true  interpretation  must 
be  had  recourse  to  for  the  purpose  of  de- 
ciding the  question  now  before  us.  Thus 
the  contention  is  narrowed  to  the  simple 
question  wheUier  by  the  special  Act  it  is 
the  "  gross  estimated  rental "  or ''  net  an- 
nual value  "  of  the  hereditaments  that  is 
to  be  taken  as  the  basis  of  the  water-rate, 
and  upon  that  question  we  think  that  the 
language  of  the  Act  now  before  us  clearly 
points  to  the  latter,  and  not  to  the  former ; 
and  that  the  Legislature  designedly  in- 
tended to  remove  the  question  from  the 
uncertainty  of  the  words  "annual  rack- 
rent  or  value,"  as  used  in  the  63rd  section 
and  in  the  Waterworks  Clauses  Act  of 
1847,  by  declaring  their  meaning  by  the 
65th  section  of  the  Act  of  1855;  for  the 
65th  section  says  that  the  sum  to  be  paid 
for  water-rate  is  to  be  calculated  by  a  per- 
centage upon  the  amount  at  which  the 
premises  are  "assessed"  to  the  poor-rate. 

It  is  true,  as  Mr.  Webster  pointed  out, 
that  the  language  is  not  technically  accu- 
rate, for  it  is  the  occupier  or  owner,  and 
not  the  hereditament,  upon  which  the 
assessment  is  made;  but  surely  the  sum 
upon  which  he  or  the  premises  are  assessed 
is  not  the  "  gross  estimated  rental."  Be- 
fore the  ultimate  aasessment  can  be  arrived 
at,  that  sum  must  be  reduced  by  deducting 
therefrom  the  landlord's  charges,  which 
leaves  the  "  net  annual  value  "  as  tiie  basis 
of  the  water-rent.  That,  therefore,  is  the 
sum  at  which  the  owner  or  occupier  is 
assessed  to  the  poor-rate,  and  it  seems  to 
us  to  be  the  sum  upon  which  his  water- 
rate  is  to  be  charged. 

Mr.  Webster  referred  us  to  the  case  of 
The  Sheffield  Waterworks  v.  BenneU  (1); 
but  whatever  light  that  case  might  have 
thrown  upon  a  case  in  which  the  language, 
Act  and  question  had  been  precisely  simi- 
lar, it  does  not  assist  us  in  the  present 
case,  where  all  diSeir. 
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We  think,  therefore,  that  the  decision  of 
the  Coimty  Court  Judge  was  correct,  and 
affirm  it  with  costs. 

Appeal  dismissed. 


SolicHons— Oregory»  Bowcliffes  &  Ck>.,  agents 
for  Nicholaon  Sc  Co.,  Warrington,  for  plain- 
tiffs ;  Field,  Boscoe  &  Co.,  agents  for  Ridgway 
&  Worsley,  Warrington,  for  defendant. 


MICHAELMAS  1881  to  MICHAELMAS  1882. 


50t 


1882. 

March  18.  • 

May  26. 


DOBBS     (appeUafU)  v,     the 

GRAND  JUNCTION  WATER- 
WORKS COMPANY  (respon- 
dents). 


Waterworks  Company — Water-rate^how 
calculated  —  "  AnnuaZ  Value  "  —  Actual 
Amount  on  which  Assessment  to  Poor-rate 
computed — 7  Geo,  4.  c.  cxl,  s.  27 — 15  <i&  16 
Vict.  c.  ckni.  ss,  46  arid  57. 

A  waterworks  company  was  required 
by  its  Act  to  furnish  a  supply  of  water  to 
inhabitants  of  dwelling-houses  at  certain 
rates  per  cent,  per  annum;  and  it  was 
provided  that  the  rate  wa^  to  be  **  payable 
aocordmg  to  the  actual  amount  of  the  rent 
of  the  premises  where  the  scxme  can  be  as- 
certainedf  and  where  the  same  cannot  be 
ascertained  according  to  the  acttuil  anhount 
or  annual  value  upon  which  the  assessment 
to  the  poor-rate  is  computed,'* 

The  appeUomt  occupied  a  house  of  which 
he  was  lessee  for  a  long  term  at  a  smaU 
ground-rent,  and  the  question  tvas  upon 
what  the  water-rate  W€bs  to  be  calcuUUed — 
whether  the  gross  estimated  rental  was  to  be 
treated  as  being  ''  ^  actual  amount  of 
renty"  within  ^  first  part  of  the  above 
section,  or  whether  no  actual  amount  of 
rent  being  cueertainable  because  none  was 
paid,  the  annual  value — that  is,  the  rateable 
vahbe  in  the  poor-rate  assessment—bur- 
nished the  stanoUtrdfor  computation  : — 

Held,  that  the  water-rate  must  be  odlcth 
lated  on  the  rateable  vahie  of  the  premises. 

This  was  a  Case  stated  hy  a  police  ma- 
gistrate, to  whom  a  dispute  between  the 
appellant  and  the  respondents  as  to  the 
annual  value  of  the  premises  supplied  with 
water  had  been  referred  for  determination, 
under  section  68  of  the  Waterworks  Clauses 
Act,  1847  (10  Vict.  c.  17). 


The  appellant  was  the  occupier  of  a 
house  under  a  lease  for  a  term,  of  which 
seventy  years  were  unexpired,  at  a  ground- 
rent  of  15/.,  and  was  supplied  with  water 
by  the  respondent  company.  In  the  poor- 
rate  assessment  the  house  appeared  as 
follows  : — Gross  estimated  rental,  140/. ; 
net  rateable  value,  118/. ;  and  the  company 
sought  to  charge  the  appellant  at  the  rate 
of  4d,  per  cent,  per  annum  on  140/. 

The  special  Act  of  the  company,  7  €^. 
4.  c.  cxl.,  in  s.  27,  enacted :  "  That  the 
company  shall  be  obliged  to  furnish  a 
supply  of  water  to  the  house  of  every  in- 
habitant occupying  a  private  dwelling- 
house,  at  the  following  rates  per  annum — 
that  is  to  say," — then  follows  a  graduated 
scale,  from  71.  lOs.  per  cent,  for  a  rent  not 
exceediug  20/.,  up  to — "  where  such  rent 
shall  be  above  100/.  per  annum,  at  a  rate 
per  cent,  per  annum  not  exceeding  61, ; 
and  every  such  rate  shall  be  payaUe  ac 
cording  to  the  actual  amount  of  the  rent 
where  the  same  can  be  ascertained,  and 
where  the  same  cannot  be  ascertained  ac- 
cording to  the  actual  amount  or  annual 
value  upon  which  the  assessment  to  the 
poor-rate  is  computed  in  the  parish  or 
district." 

The  later  special  Act,  15  &  16  Yict.  c. 
clvii.  s.  46,  enacted :  "  That  the  co  any 
shall  furnish  to  such  owner  or  occupier  a 
sufficient  supply  of  water  for  their  domestic 
purposes  at  the  rates  hereinafter  specified — 
that  is  to  say,  where  the  annual  value  of 
the  dwelling-house  shall  not  exceed  200/., 
at  a  rate  per  cent,  per  annum  on  such  value 
not  exceeding  4/." 

Section  57 :  "  That,  except  as  by  this 
Act  expressly  provided,  this  Act  or  any 
thing  therein  contained  shall  not  repeal, 
alter,  interpret  or  in  any  manner  affect 
any  of  the  provisions  of  the  recited  Acts 
or  any  of  them  in  force  at  the  commence- 
ment of  this  Act." 

JR.  E.  Webster,  Q.C.  (H.  Sutton  with 
him),  for  the  appellant. — On  the  true  con- 
struction of  section  27  of  the  Act  of  Geo.  4, 
the  appellant's  water-rate  ought  to  be 
computed  on  the  rateable  value  as  appear- 
ing in  the  poor-rate  assessment.  It  is  said 
that  that  section  is  repealed  by  the  later 
Act  of  15  k  16  Yict. ;  but  if  so,  then  it  is 
contended  that  ''  annual  value "  in  that 
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Act  is  the  same  as  ''  rateable  value  "  in  the 
former  Act.  At  the  time  when  the 
7  Geo.  4  was  passed  nothing  was  known 
except  net  annual  value ;  it  was  the  basis 
on  which  the  assessment  to  the  poor-rate 
was  computed. 

But  then  there  is  a  saving  clause, 
section  57,  guarding  against  any  repeal 
except  in  express  terms;  and  there  is 
nothing  in  the  Act  expressly  affecting 
section  27  of  Geo.  4.  The  Act  was  dealing 
only  with  percentages,  not  with  the  sum 
upon  which  those  percentages  were  charge- 
able \  the  change  in  the  rate  per  cent,  does 
not  alter  the  meaning  of  annual  value, 
there  is  nothing  to  shew  that  it  has  any 
different  meaning  to  that  which  it  had  in 
the  Act  of  Geo.  4. 

Then  it  is  contended  here  that  the  rent 
is  not  ascertainable  within  the  meaning  of 
the  first  part  of  the  section.  Sent  means 
where  there  is  what  may  be  called  a 
dwelling-house  rent— not  rent  for  land, 
nor  ground-rent,  nor  for  part  of  a  house. 
In  Ths  Sheffield  Waterworks  Gompcmy  v. 
Bennett  (1),  the  Court  only  decided  what 
rent  in  tne  Act  of  Parliament  meant,  not 
what  the  amount  was.  Here  the  Act 
itself  has  said,  where  there  is  no  standard 
of  actual  rent,  the  Court  shall  not  be  re- 
quired to  find  out  the  ''  rent,"  but  shall 
go  to  the  assessment  for  the  poor-rate.  So 
the  Act  provides  two  plain  modes  of  de- 
termining the  water-rate.  If  there  is  rent 
paid  under  a  lease,  or  for  the  house  as  it 
stands,  that  is  the  standard ;  if  not,  then 
the  rateable  value  is  the  standard. 

G.  BueseU,  Q.C.  {J.  F.  Clerk  with  him), 
for  the  respondents. — ^The  object  of  all 
general  rates  is  to  spread  money  that  has 
to  be  raised  equally  over  all  property. 
Water-rates  differ  in  that  they  are  to 
recompense  the  water  company  for  goods 
supplied. 

The  Act  of  Geo.  4  is  repealed  by 
express  provision  of  the  Act  of  1852,  in 
the  sense  that  the  two  provisions  cannot 
exist  side  by  side,  and  the  later  must 
therefore  displace  the  earlier.  Interme- 
diately the  Act  10  Vict.  c.  17  (Water- 
works Clauses  Act)  had  been  passed,  and 
that  is  incorporated  in  15  &  16  Yict.  c.  dvii. 
Section  46  of  that  Act  is  important  as 

(1)  42  Law  J.  Bep.  Bxch.  121 ;  Law  Bep.  7 
Szoh.  409. 


referring  to  the  company's  earlier 
the  words  ''such  rate"  mean  rates  ante- 
cedently mentioned;  but  those  rates  are 
gone^  because  the  Legislature  has  provided 
an  entirely  new  set  of  rates,  and  therefore 
the  whole  section  is  repealed.  Further, 
"  annual  value  "  in  section  46  is  not  an 
equivalent  for  both  the  matters  provided 
for  in  the  Act  of  Geo.  4.  It  is,  however, 
a  substitute  for  both,  and  so  section  57 
is  satisfied.  As  to  express  repeal,  there  is 
no  express  repeal  of  any  of  the  prior  Acts, 
19  &  20  Vict  c.  56. 

Then,  secondly,  it  is  contended  that 
"  annual  value,"  which  are  the  governing 
words,  is  the  same  as  "  gross  value. ' 
By  the  company's  first  Act,  51  Geo.  3. 
c.  cbdx.  s.  36,  they  were  empowered  to 
make  such  agreement  as  they  pleased; 
afterwards  some  restriction  was  placed 
upon  profits.  Section  27  of  7  Geo.  4  is  thus 
the  first  provision  which  imposes  a  limit 
on  the  rate.  And  it  cannot  be  supposed 
upon  this  statute  alone  that  a  different 
standard  was  intended  where  the  rent  was 
ascertainable  and  where  it  was  not  as- 
certainable. If  the  appellant  were  pay- 
ing a  rent  of  140^.,  he  would,  under  tins 
section,  have  to  pay  on  that  amount ;  and 
the  Legislature  could  not  intend  a  lower 
standai^  of  payment,  the  value  being  the 
same,  merely  because  the  rent  was  not  fixed. 
The  argument  of  convenience  is  nothing, 
because  before  the  rateable  value  can  be 
found,  the  gross  estimated  rental  must  be 
found ;  the  former  is  arrived  at  by  means 
of  deductions  as  shewn  by  the  schedule  to 
the  Metropolitan  Local  Management  Act 
(32  <fe  33  Vict.  c.  67). 

[BowEN,  J. — If ''  actual  amount  of  rent" 
and  "  annual  value  "  are  the  same,  why  is 
a  different  mode  of  calculation  provided 
forjn 

The  intention  was  to  provide  an  ap- 
proximate equivalent  for  actual  rent  paid, 
the  object  of  both  alternatives  bein^  to  find 
gross  estimated  value.  ''  On  which  it  is 
computed,"  means  **  with  reference  to 
which  it  is  computed." 

Webster,  in  replj, — The  argument  upon 
inequalities  arising  from  two  standards  is 
just,  as  forcible  as  to  actual  rents  which 
vary  in  the  cases  of  identical  houses. 
What  is  meant  is,  that  if  drenmstances 
diew  that  the  actual  rent — e.^.  ground-rent 
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— ^ia  not  the  tme  rent,  then  reference  is  to 
he  made  to  the  poor-rate — The  Queen  y. 
T&ndynson  (2)  and  The  Queen  y.  Adame 
(3).  Nor  is  it  necessary  that  groSs  esti- 
mated rental  should  he  found  first — ^it  is 
a  purely  hypothetical  thing ;  and  "  actual 
amount  upon  which  the  assessment  to  the 
poor-rate  is  computed/'  can  only  mean 
lateahle  yalue.  The  Waterworks  Clauses 
Act  does  not  define  annual  yalue. 

On  the  other  point  the  two  sections  can 
stand  together.  Section  46  was  in  fiaiyour 
of  the  consumer,  reducing  the  percentages 
to  he  charged  on  the  annual  amounts.  If 
it  had  heen  intended  to  increase  or  alter 
the  principal  sums  on  which  the  per- 
centages  were  charged,  express  words  were 
necessary.  Being  a  charging  Act,  the  use 
of  the  words  **  annual  yalue  "  is  not  enough 
to  effect  an  alteration. 

Cur.  €tdv»  vuU, 

The  judgment  of  the  Court  (4)  was  (on 
May  26)  deliyered  hy 

FiSLD,  J. — ^The  question  raised  on  this 
Case  (which  was  stated  by  Mr.  Major 
Cooke,  one  of  the  metropolitan  police 
magistrates)  was  as  to  the  principle  upon 
which  the  respondents  are  entitled  to 
charge  the  appellant  for  two  quarfcers' 
supjSy  of  water  to  his  dwelling-house,  and 
which  charge  was  based  by  the  respon- 
dents upon  an  annual  yalue  of  140^.,  the 
appellant's  contention  being  that  he  was 
liable  to  be  charged  on  no  greater  annua] 
value  than  118^.  The  1402.  was  the  **  gross 
estimated  rental,"  as  the  1 18/.  was  the  "  net 
annual  yalue,"  of  the  premises,  as  stated  in 
the  poor-rate  assessment  of  the  appeUant 
whicdi  was  in  force  at  the  time  of  the 
supply.  The  respondents  claimed  to  be 
entitled  to  the  greater  sum  by  yirtue  of 
their  special  Acts. 

By  one  of  these,  7  Geo.  4.  c.  cxl.  s.  27, 
the  respondents  were  compelled  to  furnish 
a  supply  of  water  to  inhabitants  of  private 
dwelling-houses  at  certain  ''rates"  per 
annum,  graduated  upwards  from  a  rent 
not  exceeding  20L  per  annum  to  1002.  per 
annum,  and  where  the  rent  is  above  lOOZ. 
per  annum,  then  ''  at  a  rate  per  cent,  per 
annum  not  exceeding  5{."    ibid  section  27 

(2)  9  B.  &  C.  163. 

(3)  4  B.  A:  Ad.  61. 

(4)  Field,  J. ;  and  Bowen,  J. 
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of  the  same  Act  provided  that  the  ''  rate" 
was  to  be  payable  according  to  the  "actual 
amount  of  the  rent  of  the  premises  whero 
the  same  can  be  ascertained,  and  where 
the  same  cannot  be  ascertained  according 
to  the  actual  amount  or  annual  value  upon 
which  the  assessment  to  the  poor-rate  is 
computed."  . 

By  a  subsequent  Act  (15  k  16  Yict. 
c.  clvii)  (by  which  the  respondents  had 
further  powers  conferred  upon  them),  it  is 
enacted  (section  46)  that  the  company 
shall  at  the  request  of  the  owner  or  occu- 
pier of  a  house,  or  of  any  person  who  shall 
be  entitled  to  demand  a  supply  under  that 
Act  or  any  Act  incorporated  therewith, 
furnish  sudb  supply  at  tiie  "  rates"  follow- 
ing— ^that  is  to  say,  "  where  the  annual 
value  of  the  dwelling-house  shall  not 
exceed  200Z.,  at  a  rate  per  cent,  per  annum 
on  such  value  not  exceeding  4/.;  and 
where  such  annual  value  shall  exceed  200^., 
at  a  rate  per  cent.  p3r  annum  on  such 
value  not  exceeding  3/."  This  section 
does  not  contain  the  closing  words  of  the 
27th  section  of  the  previous  Act^  by  which 
the  mode  of  computing  the  "  rate  "  is  given, 
nor  does  this  Act  of  1852  repeal  in  express 
terms  the  prior  Act  or  any  part  of  it. 
On  the  contrary,  the  57th  section  of  the 
later  Act  enacts  that  except  as  expressly 
provided  the  Act  or  anything  therein  con- 
tained shall  not  repeal,  alter,  interpret  or 
in  any  manner  afibct  any  of  the  provisions 
of  the  Acta  recited,  of  which  7  Geo.  4  is 
one. 

The  assessment  to  the  poor-rate  must,  as 
is  well  known,  be  made  according  to  the 
provisions  of  the  General  Parochial  Assess- 
ment Act  5  d^  6  Will.  4.  c.  97,  upon  an 
estimate  of  the  net  annual  value  of  the 
hereditaments,  and  such  net  annual  value 
is  defined  as  being  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let, 
'*  free  of  aU  usual  tenant's  rates  and  taxes 
and  tithe  rent  charge,"  and  deducting 
therefrom  the  probable  average  annual 
cost  of  the  repairs,  insurance  and  other 
expenses  (if  any)  necessary  to  maintain 
them  in  a  state  to  command  such  rent. 
There  are  therefore  two  necessary  steps  to 
be  taken  in  making  the  calculation,  in 
order  to  arrive  at  the  sum  upon  which  the 
assessment  to  the  poor-rate  is  to  be  com- 
puted— that  is,  first,  gross  estimated  rental ; 
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and,  seoondly,  the  result  of  net  rateable 
valne. 

In  the  present  instance,  however,  the 
computation  for  the  poor-rate  is  not  made 
under  the  provisions  of  the  General  Assess- 
ment Act,  but  tmder  those  of  the  Metro- 
politan Assessment  Act,  32  &  33  Yict. 
c  67,  by  which  the  rateable  hereditaments 
subject  to  it  are  divided  into  different 
claases,  with  a  percentage  applicable  to  each 
class  for  the  purpose  of  making  a  fixed 
deduction,  by  whidi  gross  estimated  rental 
is  reduced  to  net  rateable  value. 

On  the  hearing  of  the  present  case 
before  the  magistrate  it  was  admitted  that 
the  appellant  was  the  lessee  of  a  term,  of 
which  about  seventy  years  were  unexpired, 
at  a  ground-rent  of  16L  a  year,  of  a  house 
known  as  No.  34  Westboume  Park,  which 
he  occupied  as  his  residence,  and  the  lease 
of  which  contained  covenants  by  him  to 
repair  and  insure  the  premises,  as  well  as 
the  other  usual  covenants  entered  into  by 
a  tenant. 

The  amount  of  the  water-rate  which 
the  respondents  sought  to  charge  against 
the  appellant  was  arrived  at  by  a  calcula- 
tion of  four  per  cent,  upon  140/.,  the 
amount  of  the  "  gross  estimated  rental " 
appearing  in  the  valuation  list,  and  the 
appellant  denied  his  liability  to  be  charged 
upon  any  greater  sum  than  118Z., ''  which 
appeared  in  the  list  as  the  net  rateable 
value  " ;  and  the  dispute  thus  existing  be* 
tween  the  parties  was  referred  to  the 
magistrate  under  the  68th  section  of  the 
Waterworks  Clauses  Act  of  1847. 

Before  the  magistrate  the  appellant's 
contention  was  founded  upon  what  he 
alleged  to  be  the  true  construction  of  the 
27th  section  of  the  Act  7  Qeo.  4.  c.  cxl., 
but  he  was  met  in  limine  by  the  conten- 
tion of  the  respondents  that  the  whole  of 
that  section  was  repealed  by  the  46th  sec- 
tion of  the  subsequent  Act,  and  that  it 
was  by  that  Act  alone  that  the  water-rate 
was  governed.  This  contention  was  sup- 
ported by  the  magistrate,  who  also  held, 
upon  the  authority  of  The  Sheffield  Water- 
works  Compcmy  v.  Bennett  (1),  that  the 
"  gcoBS  estimated  rental "  of  Uie  valuation 
list  and  not  the  **  net  rateable  value  "  was 
the  true  representation  of  the  "annual 
value"  of  the  46th  section. 

But  we  are  unable  to  agree  in  this  con- 


clusion, for  we  do  not  think  the  27th 
section  of  the  former  Act  is  repealed  by 
the  46th  section  of  the  subsequent  Act. 
The  first  Act  is  expressly  recited  in  the 
later  one,  and  not  only  is  there  no  express 
repeal  -of  it,  but  instead  of  any  express 
repeal  there  is  the  enactment  (section  57) 
which  we  have  already  adverted  to. 

This  would  not  be  enough  to  enable  us 
to  decide  the  question,  for  although  there 
is  no  express  repeal  that  effect  would  have 
been  produced  according  to  the  ordinaiy 
rules  of  construction  of  statutes,  if  the 
enactments  of  the  46th  section  of  the  later 
Act  cannot  be  construed  so  as  to  be  con- 
sistent  with  the  continuance  of  the  earlier 
enactments  in  section  27  ;  for  in  that  case 
the  inconsistent  subsequent  affirmative 
enactment  would  import  a  negative  fatal 
to  the  earlier  one. 

Now  it  is  clear  beyond  doubt  (as  was 
admitted  by  Mr.  Webster,  who  argued  the 
case  for  the  appellant),  that  so  much  of 
the  27  th  section  as  graduates  the  amount  of 
the  percentage  according  to  the  rent  of  the 
dwelling-house  in  stages  or  leaps  from  20/. 
up  to  100/.,  and  puts  it  at  five  per  cent, 
upon  all  above,  is  inconsistent  with  the  sub- 
sequent enactment,  which  gives  a  uniform 
charge  of  not  exceeding  four  per  cent,  up 
to  200/.,  and  of  not  exceeding  three  per 
cent,  on  all  rent  above,  and  that  so  much 
therefore  of  the  27th  section  is  by  impli- 
cation repealed.  But  he  said  that  this 
inoonsist^cy  between  the  enactments  goes 
no  further,  and  that  there  is  no  inoon- 
sistency  in  adopting  the  later  percentages 
and  applying  to  them  the  mode  of  com- 
putation provided  by  section  27  of  the 
sum  upon  which  the  rate  of  four  or  ihree 
per  cent.,  as  the  case  may  be,  is  payable ; 
and  in  this  contention  we  agree  with  him. 

It  seems  to  us  that  if  from  section  27 
the  graduated  scale  of  rates  jumping  by 
successive  steps  is  eliminated,  and  the  more 
simple  and  general  one  of  staitiog  with 
200/.  a  year  and  diminishing  the  rate  for 
all  above  is  substituted,  the  whole  of  the 
rest  of  the  27th  section  may  well  stand 
together  with  the  46th.  Bepeal  by  im- 
plication is  never  to  be  favoured ;  it  is  no 
doubt  the  necessary  consequence  of  incon- 
sistent legislation  wherever  it  occurs,  but 
it  must  not  be  imputed  to  the  Legislature 
unless  absolutely  necessary. 


Vol.  51.] 

Ihhht  ▼.  Grand  Junction  Waterworki  Co. 

We  think,  therefore,  that  the  enactment 
of  the  27th  section  defining  the  mode  by 
which  the  sum  upon  which  the  percentage 
is  to  be  calculated  is  in  force ;  and  there- 
fore the  next  question  is  whether  in  the 
case  now  before  us  the  "  actual  amount  of 
the  rent  can  be  ascertained." 

What,  then,  is  the  meaning  of  the 
'^actual  amount  of  rental  It  must, 
we  think,  mean  some  actual  amount 
which  has  been  bona  fide  arrived  at 
by  contract  between  the  landlord  and 
tenant  (where  such  a  contract  exists)  as 
the  sum  payable  to  the  landlord  by  way 
of  rent  for  the  hereditament  which  is  the 
subject  of  the  letting.  But  in  the  case 
now  before  us  no  such  contract  exists,  nor 
has  any  such  actual  amount  been  in  any 
way  ascertained,  for  the  hereditament  is 
in  the  occupation  of  its  owner.  It  is 
true  that  he  pays  a  rental  to  his  landlord 
of  a  small  sum,  but  that  is,  as  it  is  called, 
a  ''ground,'^  not  a  rack  or  other  rent, 
for  the  demised  hereditament,  and  Mr. 
Webster  could  not  and  did  not  contend 
that  the  tenant  was  entitled  to  have  his 
water  supplied  upon  the  footing  of  that 
view.  But  Mr.  Kussell  said  that  the  actual 
amount  of  rent  ''  could  nevertheless  be 
ascertained  in  the  present  case,"  for  he  said 
it  is  to  be  found  in  the  amount  of  the 
"  gross  estimated  rental "  of  the  valuation 
list,  which,  applying  to  this  case  the  prin- 
ciple which  he  said  was  at  the  base  of  The 
Sheffield  Waterworke  Compa/ny  v.  BevmeU 
(1),  was  the  equivalent  of  ''rent"  or  its 
equivalent  ''annual  value." 

In  that  case  "  rent " and  "  annual"  were 
the  only  words  to  be  construed ;  there  was 
neither  actual  amount  of  rent  nor  reference 
to  poor  law,  and  the  Courts  not  however 
without  considerable  doubt  and  hesitation, 
held  that  where  a  landlord  takes  upon 
himself  voluntarily  to  pay,  or  is  under  a 
statutory  obligation  to  pay,  charges  not  in 
themselves  in  the  nature  of  rent,  in  con* 
sideration  of  a  larger  sum  than  rent 
strictly  speaking,  the  owning  consumer  is 
entitled  to  discard  eveiy  part  of  the  sum 
so  paid  which  is  not  rent,  and  to  have  his 
supply  based  upon  that  which  is  actually 
rent.  No  doubt  also,  if  the  principle  is 
applied  to  a  converse  case,  in  which  a  tenant 
pays  a  less  sum  by  way  of  what  is  called 
rent  on  account  of  his  undertaking  to  bear 
Vol.  61.— Q.B. 
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part  of  the  landlord's  necessary  expenses 
in  keeping  the  rateable  hereditaments  in 
a  state  to  command  the  rent,  it  might  be 
mged  that  the  amount  paid  in  money  as 
for  rent  should  be  increased  by  the  annual 
amount  of  the  obligation  so  incurred,  and 
thus  bring  the  water  charge  to  the  "  gross 
estimated  rental " ;  and  that,  as  we  under- 
stand it,  was  Mr.  Russell's  contention, 
who  was  able  to  point  out  some  appa- 
rently startling  inconsistencies  which 
might  occur  upon  any  other  view.  But 
however  that  might  be  in  any  case 
where  the  question  shall  arise,  it  is  not 
necessary  for  us  to  decide  the  question  in 
the  present,  for  we  think  that  the  Legisla- 
ture, in  using  the  words  it  has  in  the  27th 
section,  intended  to  free  the  question  from 
all  these  difficulties,  and  that  it  intention- 
ally created  as  the  standard  of  charge 
either  the  actual  rent  where  ascertained,  or 
in  the  alternative  the  poor-rate  assessment ; 
and  if  the  first  words  are  to  be  read  as 
compelling  the  persons  supplying  and  sup- 
plied to  go  to  thepoor-law  assessment  to  find 
out  the  basis  of  computation,  the  latter 
words  have  no  meaning,  and  so  no  alterna- 
tive is  given. 

This  being  so,  the  question  in  the  pre- 
sent case  is  reduced  (allowing  for  a  very 
slight  variation  in  words)  to  the  ques- 
tion which  we  have  just  had  to  consider  in 
The  Warrington  Caee  (5),  and  we  give  it 
the  same  answer,  and  for  the  same 
reasons. 

In  arriving  at  this  conclusion  we  do  not 
shut  our  eyes  to  the  possibility  that  the 
application  to  the  sale  of  water  of  a  stan- 
dard adopted  for  and  adapted  to  a  totally 
different  purpose,  may  in  some  instances 
produce  results  not  altogether  consistent 
with  uniformity  or  equality  of  price  which 
in  ordinary  commercial  transactions  would 
be  found,  but  we  think  that  the  Legislature 
intended  to  apply  to  the  charge  for  supply 
of  so  universiJly  necessary  an  article  as 
water  by  a  privileged  body  an  already 
ascertained  standard  easily  to  be  referred 
to,  and  upon  which  the  company  and  the 
consumer  could  alike  act,  and  that  that 
standard  is  to  be  found  either  in  a  bona  fide 
contract  for  rent  reduced  to  its  true 
elements,  where  that  exists,  or  in    **  net 

(5)  Ante,  p.  498* 
3  T 
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rateable  value,"  which  is  the  actual  beuds 
of  ehargeability,  rather  than  in  gross  esti- 
mated rental,  which  is  only  a  step  in  the 
calculation. 

For  these  reasons  we  have  come  to  the 
conclusion  that  the  magistrate's  order  can> 
not  be  supported,  and  fiie  order  we  make 
is  that  the  annual  value  of  the  appellant's 
dwelling-house  is  to  be  taken  at  118/.,  the 
sum  upon  which  the  assessment  to  the 
poor-rate  is  computed,  and  we  allow  the 
appeal  with  costs. 

Appeal  aUowed. 


Solicitors — HoUingsworth,    Tyerman 
drewes,  for  appellant;  Bircbam  k 
respondents. 


&    An- 
Co.,  for 
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ENRAOHT  V,  LORD  PENZANCfE 
AND  ANOTHER. 


[IN  THE    HOUSE  OP  LORDS.] 

1882. 
April  27 
May  22 

Public  Warship  ReguUUian  Act^  1874 — 
(37  d:  38  Vict,  c,  S6)^M<mitianr^Inhibi- 
tian/or  Offences  not  spedficaUy  mentioned 
in  the  Monition — Prohibition, 

A  derkf  ha/wng  been  charged  under  the 
Public  Worship  Begulation  Act  toith  offences 
against  the  ecclesiastical  law,  was  found  by 
the  judgment  of  the  Arches  Court  to  have 
offended  in  respect  o/ certain  specified  acts — 
among  others,  the  wearing  while  qffleiating 
at  divine  service  certain  vestments  called 
an  albe,  a  chasuble  amd  a  biretta,  and  the 
forming  an  unlawful  procession  at  the 
commencement  of  morning  prayer,  A  moni- 
tion was  then  issued  requiring  him  to  ab- 
stain from  the  acts  specifically  mentioned 
in  the  judgmerU,  "and  also  from  all 
practices,  acts,  matters  and  things  of  the 
same  or  a  Uke  nature  to  those  hereinbefore 
particularly  set  forth,  or  any  of  them,  or 
from  unlawfully  permitting  the  same  or 
any  of  them  "  : — Held,  that  it  teas  not  an 
excess  of  jurisdiction  to  admonish  against 
the  practice  of  which  the  specific  acts  were 
instances,  and  that  the  question  whether 
in  this  case  the  monition  should  or  should 
not  have  extended  to  practices  of  a  like 


nature,  was  maUer  for  appeal  only,  not 
for  prohibition. 

An  inhibition  wcu  subsequerUly  issued 
to  enforce  obedience  to  the  monition.  It 
recited  tlutt  the  derk  had  disobeyed  by 
(amongst  other  things)  permitting  his 
curate  to  wear  a  biretta  and  a  stole  and 
to  form  a  procession  between  morning 
pra/yer  and  the  Communion  service ;  and 
for  such  his  disobedience  inhibited  him  for 
three  morUhs : — Held,  that  the  Ecclesiastical 
Judge  had  jurisdiction  to  decide  that  the 
wearing  of  a  stole  and  the  forming  a  proces- 
sion between  morning  prayer  and  the  Com- 
munionservicewere  practices  of  a  like  nature 
to  those  specified  in  the  judgment,  and  that 
his  decision  could  not  form  the  ground  of 
a  prohibition.  Held  also,  that  even  if  the 
Judge  had  acted  in  exoess  of  jurisdiction 
in  treating  the  wearing  of  a  stole  cmd  the 
procession  between  morning  prayer  and 
Communion  service  as  breaches  of  the  mo- 
nition, the  inhibition  might  weU  ha^se  been 
good,  since  there  were  other  acts  of  disobe- 
dience charged  which  were  suffideni  to  sus- 
tain  the  sentence.  Prohibition  udll  not  be 
granted  against  a  judgment  merely  be- 
cause of  a  defect  within  the  principle  of 
O'ConneU's  Case  (11  CI.  &  F.  155). 

This  was  an  appeal  from  that  part  of 
a  judgment  of  the  Court  of  Appeal  which 
refused  to  grant  a  prohibition  against 
Lord  Penzance  directing  him  to  abstain 
from  further  proceeding  with  an  inhibit 
tion  issued  against  the  appellant  under 
the  Public  Worship  Regulation  Act. 

The  case  is  reported  in  the  Courts  be- 
low (50  Law  J.  Rep.  Q.B.  234 ;  Law  Rep. 
6  Q.B.  D.  376).  The  &ct8  are  fully  stated 
in  Lord  Blackburn's  judgment 

Charles,  Q,C,,  and  Poland  (PhiUimore 
with  them),  for  the  appellant. — The  inhi- 
bition is  bad,  because  it  is  directed  against 
the  wearing  of  a  biretta  and  a  stole, 
whereas  the  appellant  had  been  tried  for 
wearing  a  biretta,  an  albe  and  a  chasuble. 
The  power  to  issue  an  inhibition  is  purely 
statutory,  depending  on  section  13  of  the 
Public  Worehip  Regulation  Act.  It  is  to 
be  used  merely  to  enforce  obedience  to  a 
monition.  By  inhibiting  for  wearing  the 
stole,  which  was  not  mentioned  in  the 
wonitiony  Uie  Judge  has  gone  beyond  the 
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statute,  and  acted  withoat  jurisdiction. 
Inasmuch  as  the  inhibition  is  not  sever- 
able,  it  is  wholly  bad,  on  the  principle  of 
O'ConnelTa  Case  (1),  In  re  FoUard  (2), 
and  CampbeU  v.  The  Queen  (3). 

The  statute  must  be  followed  strictly — 
Harriaon  v.  Wright  (4). 

The  alia  aimiUa  clause  is. mere  verbia^ 
or,  at  any  rate,  could  at  most  extend  odIj 
to  a  colourable  evasion  of  a  monition. 

[Lord  Blackbubn. — ^Has  there  not  been 
an  adjudication  that  a  stole  is  similar  to 
the  other  vestments;  and  if  so,  is  there 
matter  for  a  prohibition  1] 

The  appellant  has  never  been  tried  for 
wearing  a  stole.  The  Judge  could  not,  by 
holding  the  wearing  of  a  stole  to  be  of 
a  like  nature  to  other  offences,  sentence  a 
clerk  for  an  offence  for  which  he  had  never 
been  tried.  If  the  stole  had  been  included 
in  the  original  judgment,  this  would  have 
barred  proceedings  under  the  Church  Dis- 
cipline Act  in  respect  of  the  stole — Public 
Worship  Regulation  Act,  1874,  section  18; 
but  if  this  inhibition  is  right,  the  appellant 
may  be  proceeded  against  for  the  same 
offence  under  the  Church  Discipline  Act. 

The  inhibition  does  not  shew  any  adju- 
dication that  the  stole  was  of  a  like  nature 
to  the  vestments  in  the  original  charges. 

[LoBD  Bbamwell. — May  we  not  take 
judicial  notice  that  it  is  so  1] 

The  inhibition  must  shew  jurisdiction 
on  its  &ce — Christie  v.  Unwin  (6)  and 
Harrison  v.  Wright  (4). 

The  fact  that  the  question  may  be  mat- 
ter for  appeal  does  not  take  away  the 
jurisdiction  to  grant  a  prohibition — The 
Mayor  of  London  v.  Cox  (6),  Burder  v. 
Veky  (7)  and  The  Bishop  of  Chichester  v. 
Hartoard  (8). 

It  is  contrary  to  the  practioe  and  an 
excess  of  jurisdiction  to  insert  the  aUa 
skniUa  dause  in  a  monition — Groome  v. 

(1)  11  CI.  &  F.  166. 

(2)  Law  Rep.  2  P.O.  106. 

(3)  11  Q.B.  Rep.  799;  15  Law  J.  Rep.  M.C. 
76. 

(4)  13  Mee.  &  W.  816 ;  14  Law  J.  Rep.  Ezch. 
196. 

(6)  11  Ad.  &  E.  373  ;  9  Law  J.  Rep.  Q.B.  47. 

(6)  36  Law  J.  Rep.  Kxch.  226 ;  Law  Rep.  2 
H.L.  Cas.  239. 

(7)  12  Ad.  &  E.  233,  266 ;  9  Law  J.  Rep.  Q.B. 
267 ;  10  Law  J.  Rep.  Ex.  Ch.  632. 

(8)  1  Term  Rep.  660. 
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Forrester  (9),  The  Queen  v.  Barton  (10), 
Coote's  Ecclesiastical  Fractice  (p.  255)  and 
Newbery  v.  Goodidn  (11). 

There  was  no  such  clause  in  Sumner  v. 
Wix  (12),  Wyndham  v.  Cole  (13),  Serjeant 
V.  Daleili)  or  Clifton  v.  Bidsdale  (16). 

Sir  F.  Juerschellf  Solicitor-General  {Sir 
H,  James ^  Attorney-General^  and  A,  Z. 
Smith  with  him),  for  Lord  Penzance,  cited 
Cox  V.  Goodday  (16),  ffoile  v.  Scales  (17), 
Jarmank  v.  Bagster  (18),  Taylor  v.  Morley 
(19),  Burder  v.  Langley  (20)  and  The 
Dean  of  York^s  Case  (21) — cases  in  which 
the  monition  was  directed,  not  against 
specific  acts,  but  against  a  general  course 
of  conduct. 

WiUs^  Q.C,  {Jeune  with  him),  for  the 
promoter. 

Charles,  Q.C,  in  reply. 

Cur.  culv,  vult. 

Lord  Blaokbubn. — The  appellant  in  the 
Queen's  Bench  Division  obtained  a  rule 
calling  upon  the  respondents  respectively, 
as  the  Judge  under  the  Public  Worship  Be- 
gulation  Act,  1874,  and  the  complainant  in 
a  representation  made  under  the  said  Act, 
to  snew  cause  why  a  writ  of  prohibition 
should  not  issue  to  prohibit  Lord  Penzance 
"  from  further  proceeding  in  the  matter  of 
the  said  representation,  or  on  the  monition 
or  inhibition  obtained  thereon,  the  said 
representation,  monition  and  inhibition 
being  matters  in  which  he  had  no  jurisdic- 
tion." 

The  Queen's  Bench  Division  unani- 
mously discharged  this  rule  with  costs,  and 
on  appeal  the  Court  of  Appeal  unanimously 
affirmed  this  decision  and  dismissed  the 
appeal  with  costs. 
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9)  6  M.  &  S.  314. 

10)  18  Q.B.  Bep.  389 ;  18  Law  J.  Bep.  M.C. 


11)  1  PhiUi.  282. 

12)  39  Law  J.  Rep.  Eccl.  22 ;  Law  Bep.  3  Ad. 
ic  B.  68. 

13)  Law  Bep.  1  P.  D.  130. 

14)  46  Law  J.  Bep.  Q.B.  781 ;  Law  Bep.  2 
Q.B.  D.  668. 

16)  Law  Bep.  1  P.  D.  316,  363. 

16)  2  Hag.  Cons.  138. 

17)  2  Hag.  £ccl.  666. 

18)  3  Ibid.  360. 

19)  1  Curt.  470. 

20)  No.  Ca.  Eccl.  &  Mar.  642. 

21)  Begifitiy  of  Chancery  Court  of  York, 
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Bnraght  v.  Lord  Penumcef  HJ^, 

The  present  appeal  is  from  the  decision 
of  the  Court  of  Appeal.  Since  that  deci- 
sion this  House  has  decided  the  case  of 
Green  v.  Itord  Penzcmce  (22),  and  it  was 
not  disputed  at  the  bar  that  the  decision  in 
that  case  disposed  of  most  of  the  objections 
taken  and  argued  before  the  Court  of  Ap- 
peal. The  argument,  therefore,  was  con- 
fined to  the  points  not  raised  and  disposed 
of  in  Green  v.  Lord  Penzance  (22),  and  I 
proceed  to  state  what  these  are. 

The  8th  section  of  the  Public  Worship 
Regulation  Act,  1874,  provides  that  i£ 
persons  (having  qualifications  which  were 
possessed  by  the  complainant  in  this  case) 
shall  be  of  opinion  that  any  of  the  things 
mentioned  in  the  sub-sections  in  that  sec- 
tion have  been  done,  they  may  represent 
the  same  to  the  bishop  of  the  diocese,  by 
sending  to  the  bishop  a  form,  as  in  sche- 
dule B  of  the  Act,  duly  filled  up  and 
signed.  That  form  requires  that  it  shall 
^' state  the  matter  to  be  represented;  if 
more  than  one,  then  imder  separate  heads." 
It  gives  no  further  direction ;  but  it  is  from 
the  nature  of  the  thing  proper  that  the 
statement  should  shew  with  sufficient  cer- 
tainty what  it  is  alleged  that  the  person 
complained  against  has  done,  so  that  he 
may  be  able,  if  he  desires  it,  to  disprove 
his  having  done  so.  And  the  representa- 
tion should  be  confined  to  those  things 
which  it  is  alleged  that  he  has  done,  not  ex- 
tending to  things  which  it  is  anticipated 
he  may  in  future  do. 

In  the  present  case  the  representation 
alleged  under  fourteen  heads  that  the  ap- 
pellant  had  done  things  alleged  to  be  within 
the  different  sub-sections  of  section  8.  And 
it  stated  with  distinctness  that  each  of 
these  were  alleged  to  have  been  done  in 
the  church  of  the  Holy  Trinity,  being  the 
church  of  the  said  parish,  and  the  times 
when  each  was  done.  And  the  second 
head  alleged  that  the  appellant  had  offended 
by  having,  "  in  the  administration  of  the 
Holy  Communion,  worn  certain  unlawful 
ecclesiastical  vestments  other  than  and  be- 
sides or  instead  of  those  appointed  and 
allowed  by  law — to  wit,  a  vestment  known 
as  an  albe,  a  vestment  known  as  a  chasuble, 
and  a  vestment  known  as  a  biretta ;  and 
by  having  at.  the  said  mid-day  service  on 

(22)  Ante,  p.  25 ;  Law  Bep.  6  App.  Gas.  657. 


the  24th  day  of  November,  1878,  and  at 
the  said  mid*  day  service  on  the  9th  day  of 
February,  1879,  unlawfully  permitted  a 
curate  or  assistant  minister  when  officiat- 
ing in  your  said  church  in  the  Ck>mmQnion 
Service  and  in  the  administration  of  the 
Ck>mmunion  unlawfully  to  wear  certain 
unlawful  ecclesiastical  vestments — ^to  wit, 
a  vestment  known  as  an  albe,  a  vestment 
known  as  a  chasuble,  and  a  vestment  known 
as  a  biretta." 

The  13th  head  alleged,  <*and  also  by 
having  at  the  mid-day  service  commencing 
at  10.30  a.m.,  on  the  21st  day  of  April, 
1878,  the  29th  day  of  September,  1878, 
and  the  6th  day  of  October,  1878,  respec- 
tively, in  your  said  church,  immediately 
before  but  at  the  hour  appointed  for  the 
commencement  of  the  prayers  appointed  to 
be  read  at  morning  service,  and  without 
any  break  or  interval,  and  as  connected 
with  and  being  the  beginning  of  and  a  part 
of  the  rites  and  ceremonies  of  public  wor- 
ship on  the  said  several  occamons,  and  in 
the  presence  of  the  congregation  assembled 
for  such  services,  unlawfully  caused  to  be 
formed  a  procession  consisting  of  the  choir 
and  an  'acolyte'  in  a  black  cassock  and 
white  cotta,  and  which  procession,  with 
three  banners  and  a  processional  cross  car- 
ried therewith,  proceeded  from  the  vestiy 
at  the  east  end  of  the  south  side  of  the 
church  down  the  south  aisle,  and  after- 
wards up  the  nave  of  the  churdi  to  the 
choir  stalls,  the  choir  singing  a  hymn  during 
the  said  procession." 

The  representation  was  sent  to  the 
Bishop  of  Worcester,  the  bishop  of  the  dio- 
cese, who  transmitted  it  to  the  Archbishop 
of  the  province,  who  required  Lord  Pen- 
zance,  as  Judge,  to  hear  the  matter  of  the 
representation.  Due  notice  was  given  to 
the  appellant,  who  did  not  make  any 
answer  to  the  representation ;  and  in  de&nlt 
of  such  answer,  by  the  express  provision 
of  section  9,  "he  was  deemed  to  have 
denied  the  truth  or  relevancy  of  the  repre- 
sentation." The  appellant  did  not  appear, 
though  due  notice  had  been  given  to  him, 
and  &e  Judge  having  heard  the  evidence 
proceeded,  as  required  by  section  9,  "to 
pronounce  judgment  on  the  matter  of  the 
representation." 

Up  to  this  point  the  decision  of  this 
House  in  Oreen  v.  Lard  Penxanoe  (22) 
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establishes  that  eveiything  was  rightly  and 
formaUj  done.  As  the  appellant  was  to 
be  deemed  to  have  denied  the  truth  or 
relevancy  of  the  representation,  which  I 
think  means  to  deny  both,  the  Judge  had 
to  determine  a  question  of  &ct  on  the  evi- 
dence— ^namely,  whether  the  representa- 
tions, or  any  of  them,  were  true.  And  he 
had  also  to  determine  a  matter  of  law — 
namely,  whether  those  representations 
which  he  found  to  be  true  were  relevant ; 
that  isy  whether  the  allegations  were  of 
"  unlawful "  practices,  on  which  he  must 
be  guided  by  the  general  ecclesiastical  law ; 
and  also  whether  they  were  such  unlawful 
practices  as  to  come  within  some  of  the 
sub-sections  of  section  8. 

The  judgment  is  not  printed  among  the 
papers  brought  before  this  House,  but  it. 
was  produced  at  the  bar,  and  is  exactly  as 
recited  in  the  monition,  which  is  printed 
in  the  appendix.  It  commences  by  pro- 
nouncing that  the  complainant  had  suffi- 
ciently proved  the  allegations  contained  in 
the  representation,  and  that  the  clerk  had 
oiSended  against  the  statutes,  laws,  consti- 
tutions and  canons  of  the  Church  of  Eng- 
land in  respect  of  the  practices,  acts, 
matters  and  things  alleged  in  the  said 
representation,  "to  wit,  by  having" — ^and 
it  then  proceeds  to  repeat  each  of  the 
statements  in  the  representation  so  as  to 
pronounce  that  he  had  done  those  various 
acts  at  the  time  and  place  and  with  the 
particulars  alleged.  I  do  not  know  that 
such  precise  particularity  in  the  findings 
was  i-equired,  but  such  are  the  findings ;  and, 
at  all  events,  no  objection  can  be  made  to 
the  judgment  for  not  being  precise  and 
clear  enough.  So  far  if  there  had  been 
anything  wrong,  it  should  be  set  right  on 
appeal.  Then  the  Judge  pronounces  that 
such  matters,  acts  and  things  were  respec- 
tively a  decoration  forbidden  by  law  intro- 
duced into  the  said  church,  unlawful  orna- 
ments of  the  minister  of  the  said  church, 
failures  on  the  part  of  the  incumbent  to 
observe  and  cause  to  be  observed  the  direc- 
tions contained  in  the  Book  of  Common 
Prayer  relating  to  the  performance  in  such 
church  of  the  services,  rites  and  ceremonies 
ordered  by  the  said  book,  or  unlawful 
additions  to  or  alterations  of  such  services, 
rites  and  ceremonies. 

Had  this  part  of  the  judgment  been 
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wrong,  and  had  the  Judge,  misconstruing 
the  statute  under  which  he  was  acting, 
held  that  an  act  which  was  not  within 
section  8  was,  probably  it  might  have  been 
a  ground  for  prohibition.  I  do  not  say 
that  it  would  have  been.  But  this  part  of 
the  judgment  was  not  impeached.  And 
then  the  judgment  proceeded  to  declare 
that  it  was  requisite  that  the  incumbent 
should  be  admonished  to  abstain  and  re- 
frain for  the  future,  when  officiating  in  his 
said  church,  from  doing  each  of  those 
things,  "  and  also  from  all  practices,  acts, 
matters  and  things  of  the  same  or  a  like 
nature  to  those  hereinbefore  particularly 
set  forth  or  any  of  them,  or  from  unlaw- 
fully permitting  the  same  or  any  of  them." 
The  monition  precisely  followed  the  judg- 
ment, and  contained  that  clause. 

The  first  objection  raised  arose  on  this. 
The  13th  section  of  the  Act  provides  that 
obedience  to  the  monition  shall  be  enforced 
if  necessary  by  an  inhibition,  which  shall 
not  be  relaxed  until  the  incumbent  shall, 
by  writing  under  his  hand  in  the  form  in 
rule  28,  "  undertake  to  pay  due  obedience 
for  the  future  to  such  monition,  and  at  all 
times  to  observe  and  do  as  therein  ordered ; " 
and  it  was  argued  that  it  was  beyond  the 
jurisdiction  of  the  Judge  to  admonish  the 
incumbent  to  abstain  in  future  frt)m  ail 
practices  of  the  same  or  of  the  like  nature, 
and  that  he  could  not  be  required  as  a 
condition  of  the  relaxation  of  an  inhibition 
to  undertake  to  observe  a  monition  con- 
taining such  an  admonition.  In  the  Court 
of  Appeal,  Lord  Justice  James  says  that 
the  monition  in  this  respect  was  ''in  accord- 
ance with  the  well-established  and  reason- 
able practice  of  the  Ecclesiastical  Court." 
And  I  understand  that  it  had  not  been 
contested  on  the  argument  before  the  Court 
of  Appeal  that  it  was  the  established  rule 
of  the  Ecclesiastical  Courts,  where  the  act 
charged  was  an  instance  of  an  unlawful 
practice,  that  the  monition  should  be  to 
abstain  not  merely  from  repeating  the  parti- 
cular act,  but  from  the  practice  itself.  It 
was  at  your  Lordships'  bar  denied  that 
such  was  the  established  rule.  The  respon- 
dents not  having  been  aware  that  this  was 
to  be  denied  were  not  prepared  to  produce 
many  instances,  but  they  produced  several 
in  which  it  had  been  done. 

The  question  here  is  whether  the  Judge 
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had  jurisdiction  to  do  this.  In  Macko- 
nochie  v.  Lord  Penzance  (23),  the  present 
Lord  Chancellor  said — ''  The  ecclesiastical 
law,  it  must  always  be  remembered,  even 
in  tjiose  proceedings  which  are  called  (and 
in  some  sense  are)  criminal  and  penal,  has 
for  its  object  not  the  punishment  of  indi- 
vidual offenders,  but  the  correction  of 
manners,  and  the  discipline  of  the  Church. 
'Monition'  (which  is  sometimes  itself 
called  an  ecclesiastical  censure)  is  described 
in  the  books  as  of  a '  preparatory '  nature, 
that  is  (as  I  understand  the  term),  as  a 
warning  or  command,  to  be  followed  in 
case  of  disobedience  by  some  coercive 
sanction."  Bearing  this  in  mind,  I  think 
it  is  not  only,  as  Lord  Justice  James  says, 
"  reasonable,"  but  in  some  cases  may  be 
absolutely  indispensable,  to  warn  not 
merely  against  repeating  the  particular 
act,  but  against  repeating  the  practice.  I 
give  no  opinion  either  way  as  to  whether 
such  a  warning  should  or  should  not  have 
been  given  in  itie  present  case.  The  ques- 
tion is  not  before  me  on  appeal,  and  any 
opinion  on  that  would  be  (in  the  legal 
sense  of  the  word)  impertinent.  But  I 
think  that  your  Lordships  should  hold 
that  it  was  within  the  jurisdiction  of  an 
ecclesiastical  Judge  (subject  to  correction 
on  appeal)  to  determine  whether  the  case 
was  such  as  to  make  it  requisite  to  ad- 
monish not  only  against  repeating  the 
acts,  but  against  repeating  the  practices 
of  which  those  acts  were  instances. 

There  is  one  more  point.  The  Act,  by 
section  13,  provides  that  obedience  by  an 
incumbent  to  a  monition  shall  be  enforced, 
if  necessary,  by  an  order  inhibiting  the 
incumbent  from  performing  any  service  of 
the  Church,  or  otherwise  exercising  the 
cure  of  souls  within  the  diocese,  for  a  term 
not  exceeding  three  months ;  and  at  the 
expiration  of  the  term,  inhibition  is  not  to 
be  relaxed  until  the  incumbent  undertakes 
in  writing  to  pay  due  obedience  to  the 
monition.  And  it  is  further  provided 
that  any  question  as  to  whether  a  monition, 
issued  after  proceedings  before  a  Judge,  has 
or  has  not  been  obeyed  shall  be  determined 
by  the  Judge. 

It  having  been  formally  alleged  that  the 
monition  hsA  been  disobeyed,  and    the 

(23)  60  Law  J.  Bep.  Q.B.  611 ;  Law  Bep.  6 
App.  Gas.  4S4. 


appellant  having  had  notice  of  the  inten- 
tion to  move  for  an  inhibition  and  of  what 
were  the  allegations  relied  on,  and  a  full 
opportunity  of  appearing  and  denying  the 
allegations,  and  not  choosing  to  appear, 
the  allegations  were  proved,  and  the  Judge 
made  an  order  inhibiting  him  for  three 
months,  and  "  thereafter  until  the  inhibi- 
tion shall  have  been  duly  relaxed."  The 
order  is  printed  in  the  appendix.  It  be- 
gins by  reciting  the  monition,  and  then 
proceeds — ''  And  whereas  it  has  been  made 
to  appear  before  us  that  the  said  monition 
was  duly  served  on  the  said  Beverend 
Bichard  William  Enraght  on  the  30th  day 
of  August,  1879,  but  ^t  he  has  fEuled  to 
pay  due  obedience  to  the  said  monition  in 
regard  to  the  following  matters,  that  is  to 
say,  by  having  .  .  .  ."  It  then  proceeds 
to  find  that  the  incumbent  had  in  person 
repeated  at  times,  after  the  service  of  the 
monition,  five  of  the  matters  which  in  the 
representation  he  had  been  charged  with 
having  done,  and  which  he  had  been  speci- 
fically admonished  not  to  repeat.  It  then 
proceeds — "  And  also  by  having  permitted 
the  Beverend  Warwick  Elwin,  or  other  his 
curate  or  assistantrminister,  whilst  o£Sciat- 
ing  at  the  Communion  service,  at  the  mid- 
day service,  and  the  celebration  of  the 
Holy  Communion  which  took  place 
thereat  in  the  said  church  commencing  at 
10.30  a.m.  on  Sunday  the  16th  day  of 
November,  1879,  aforesaid,  to  wear  certain 
unlawful  ecclesiastical  vestments — to  wit, 
a  vestment  known  as  a  biretta,  and  a  vest- 
ment known  as  a  stole ;  and  also  by  hav- 
ing at  the  said  service  permitted  his  said 
curate  at  the  said  service  to  "— <lo  several 
acts  which  were  specifically  mentioned  in 
the  representationy  and  which  the  incum- 
bent had  been  specifically  admonished  not 
to  repeat;  "and  also  by  having  suffered 
and  permitted  his  said  curate  in  the  said 
service,  between  the  conclusion  of  the 
prayer  appointed  to  be  read  for  morning 
service  and  the  celebration  of  the  Holy 
Communion,  and  as  connected  with  and 
being  part  of  the  rites  and  ceremonies  of 
public  worship,  and  in  the  presence  of  the 
congregation  assembled  for  such  worship, 
imlawfully  to  cause  to  be  formed  a  pro- 
cession consisting  of  acolytes,  some  of 
whom  were  dressed  in  blue  and  others  in 
black  CBflsockSi  and  all  of  whom  wore 
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white  oottas,  with  a  prooessioiial  cross  and 
Beyeral  banners,  and  of  the  clergy  wearing 
coloured  stoles,  oottas  and  birettas,  to 
proceed  from  the  vestry  down  the  south 
aisle  and  up  the  nave  of  the  church  to 
the  choir  stalls.  .  .  .  We  do,  therefore, 
humbly  order  that  for  such  his  dis- 
obedience he,  the  said  Reverend  Hichard 
William  Enraght,  be  inhibited  for  the 
term  of  three  months  from  the  time  of 
the  publication  of  this  inhibition,  and  there- 
after until  the  same  shall  have  been  duly 
relaxed.  .  .  ." 

Your  Lordships  will  remember  that  in 
the  passages  wluch  I  have  already  read 
from  the  monition,  the  unlawful  ecclesias- 
tical vestments  mentioned  are  an  albe,  a 
chasuble  and  a  biretta,  and  that  a  stole  is 
not  named  at  all ;  and  that  the  procession 
mentioned  in  the  monition  was  one  at  the 
commencement  of  morning  service,  and 
before  morning  prayer,  and  not  (as  in  the 
inhibition)  between  morning  prayer  and 
the  Communion  service,  and  that  the 
latter  procession  seems  to  have  been  more 
ornate  than  the  earlier  one. 

On  these  differences  two  objections  were 
made — ^first,  that  the  monition  to  abstain 
from  all  practices  '*  of  the  same  or  a  like 
nature,  or  from  unlawfully  permitting  the 
same  or  any  of  them,"  could  not  properly 
be  applied  to  wearing  a  different  kind  of 
unlawful  vestment;  nor,  secondly,  to  an 
unlawful  procession  at  a  different  period  of 
the  service  and  not  identical  in  its  details 
with  the  former.  The  Court  of  Appeal 
decided  against  these  objections  on  the 
ground  that  the  Judge,  having  to  decide 
whether  his  monition  had  been  obeyed,  had 
jurisdiction  to  enquire  and  determine 
whether  what  was  alleged  or  proved  to  be 
done  was  a  practice  of  the  like  nature  with 
what  had  been  shewn  by  the  representation 
to  have  been  done  before,  and  was  specifically 
forbidden.  And  I  think  that  this  was  not 
exactly  a  question  of  fact,  but  of  law  and 
fact  combined,  within  the  jurisdiction  of 
the  Judge ;  and,  consequently,  that  even 
if  he  was  wrong  in  his  decision,  it  would 
afford  no  ground  for  prohibition. 

But  I  think  there  is  a  further  point 
even  more  clearly  fatal  to  the  appellant's 
case.  For  afwnming  that  it  was  made  out 
that  the  two  supposed  breaches  of  the 
monition,  in  permitting  the  wearing  of  a 
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stole  and  permitting  thiB  procession,  were 
not  breaches  of  the  monition,  yet  it  ap- 
pears clearly  on  the  face  of  the  inhibition 
that  the  incumbent  had  in  person  com- 
mitted at  least  five  complete  separate  acts 
of  disobedience,  any  one  of  which  would 
have  justified  an  order  to  inhibit  for  the 
full  period  of  three  months.  It  was  argued 
that  the  Judge  might  have,  and  that  it 
ought  to  be  inferred  by  the  prohibiting 
Court  that  he  had,  made  the  order  for 
the  full  period  of  three  months  on  account 
of  the  two  matters  which  were  not  breaches 
of  the  monition,  and  that  if  they  had  been 
away  he  would  not  have  made  an  order 
for  so  long  a  period.     This,  I  think,  would 

C^>ably  be  an  inference  contrary  to  the 
j  but  it  was  argued  that  the  decision 
of  this  House  in  (yConnell  v.  The  Queen 
(1)  compels  us  to  draw  that  inference.  I 
do  not  think  so.  It  is  true  that  in  that 
case  the  judgment  was  one  quite  within 
the  competence  of  the  Court  to  pass,  and 
one  which  would  have  been  quite  unim- 
peachable if  a  few  words  had  been  inserted 
on  the  record  to  the  effect  that  the  sentence 
was  given  in  respect  of  each  of  the 
offences — ^which  words,  since  that  decision, 
have  always  been  inserted.  And  it  is 
also  true  that,  on  very  technical  reasoning, 
it  was  by  a  narrow  majority  held  that  the 
judgment  must  be  arrested.  But  that 
was  in  a  Court  of  error,  and  there  is  no 
authority  that  I  am  aware  of  for  saying 
that  a  sunilar  slip  in  the  form  of  the  judg- 
ment of  an  inferior  Court  would  amount 
to  an  excess  of  jurisdiction,  and  so  give  a 
ground  for  prohibition;  and  I  thmk  it 
would  be  a  cause  of  much  mischief  if  it 
were  so  held. 

I  therefore  beg  to  move  that  the  order 
appealed  from  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Watson. — The  appellant  has  failed 
to  satisfy  me  that  he  is  entitled  to  have 
the  writ  of  prohibition  which  the  learned 
Judges  of  the  Queen's  Bench  Division  and 
of  the  Court  of  Appeal  declined  to  grant. 

The  suit  against  the  appellant  was  duly 
instituted  b^ore  the  Official  Principal  of 
the  Arches  Court  of  Canterbury,  under 
the  Public  Worship  Regulation  Act,  1874, 
by  representation  transmitted  from  the 
bishop  of  the  diocese,  and  it  is  not  matter 
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of  controversy  that  in  all  subsequent  pro- 
ceedings in  the  suit  the  Judge  of  the 
Arches  Court  was  bound  to  follow  strictly 
the  course  of  procedure  prescribed  by  the 
Act,  or  by  the  rules  framed  in  terms  of  it 
which  are  of  statutory  authority.  But  the 
statute  and  the  rules  do  not  dictate  every- 
thing that  is  to  be  done  in  the  suit ;  and 
they  contain  a  variety  of  terms,  of  which 
no  statutory  definition  is  given,  borrowed 
from  the  technical  language  of  the  Ecclesi- 
astical Courts.  It  must  also  be  kept  in 
view  that  the  jurisdiction  created  by  the 
Act  of  1874  is  not  conferred  upon  a  newly 
constituted  statutory  tribunal,  but  is 
vested  in  a  Judge  who,  by  the  express 
words  of  the  Act,  is  declared  to  be  the 
Dean  of  the  Arches  Court,  with  all  the 
powers  and  privileges  pertaining  to  that 
judicial  office.  It  appears  to  me  in  these 
circumstances  that,  whilst  the  Judge  must 
observe  the  statute  and  the  rules  in  all 
points  which  these  prescribe,  he  must 
attach  to  technical  statutory  words  the 
meaning  which  they  ordinarily  bear  in  the 
Ecclesiastical  Courts,  and  must  in  the 
absence  of  any  statutory  prescription  be 
guided  by  the  practice  of  that  Court. 

By  his  judgment,  pronounced  upon  the 
9th  of  August,  1879,  Lord  Penzance  found 
it  proved  tiiat  the  appellant  had  offended 
against  the  laws  and  canons  of  the  Church 
in  all  the  particulars  alleged  in  the  repre- 
sentation; one  of  these  being  that  the 
appellant  had  permitted  his  curate,  when 
officiating  in  the  Communion  service,  and 
in  the  administration  of  the  Holy  Commu- 
nion, to  wear  certain  unlawful  ecclesiastical 
vestments — ^to  wit,  a  vestment  known  as 
an  albe,  a  vestment  known  as  a  chasuble, 
and  a  vestment  known  as  a  biretta.  There- 
after, in  pursuance  of  an  order  to  that 
effect  embodied  in  the  judgment,  a  monition 
was,  oh  the  29th  of  August,  1879,  issued 
under  the  seal  of  the  Arches  Court,  en- 
joining the  appellant  to  abstain  for  the 
future  from  each  and  all  of  the  specific  acts 
enumerated  in  the  representation  and  judg- 
ment, and  also  ''from  all  practices,  acts, 
matters  and  things  of  the  same  or  a  like 
nature  to  those  hereinbefore  particularly 
set  forth  or  any  of  them,  or  from  unlawfully 
permitting  the  same  or  any  of  them.'' 

It  was  argued  at  your  Lordship's  bar — 
although  the  point  does  not  seem  to  have 


been  taken  in  the  Courts  below — ^that 
these  general  words  of  admonition  are 
unwarranted  either  by  the  provisions  of 
the  Public  Worship  Regulation  Act  or  by 
the  practice  of  the  Ecclesiastical  Courts. 
Neither  of  these  propositions  appears  to 
me  to  be  well  founded.  The  Public  Wor- 
ship Begulation  Act  expressly  authoriseB 
the  issue  of  a  monition,  but  the  statute 
and  the  rules  are  alike  silent  as  to  the 
precise  character  of  the  particulars  which 
are  to  be  inserted  therein.  These  are 
mattei's  in  which,  according  to  my  appre- 
hension, the  Judige  is  left  at  liberty  to 
follow  the  ordinary  procedure  of  his  Court. 
It  is  obvious  that  a  monition  not  containing 
an  injunction  to  abstain  from  alia,  nmiUa 
might  be  substantially  disobeyed  otherwise 
than  by  a  mere  repetition  of  the  identical 
acts  found  to  be  proved  by  the  judgment ; 
and  the  appellant's  counsel  did  not  dispute 
that  general  words  might  be  competently 
introduced  forbidding  all  practices  which 
could  reasonably  be  held  to  constitute  a 
colourable  imitation  of  any  one  or  more 
of  those  acts.  It  is,  however,  unnecessaiy 
to  rely  upon  general  principles  for  the 
dedsion  of  this  point.  No  authority  has 
been  shewn  for  the  proposition  maintained 
by  the  appellant.  On  the  other  hand,  the 
observations  of  Lord  Stowell  in  Cox  v. 
Goadday  (16),  and  the  instances  brought 
under  your  Lordships'  notice  by  the  re- 
spondents' counsel,  are  sufficient  to  shew 
^at  upon  conviction  of  a  spedfic  act,  the 
Spiritual  Court  has  been  in  use  to  admonish 
the  offender,  in  general  terms,  to  desist 
from  any  similar  breach  of  the  law  eccle- 
siastical. 

On  the  9  th  of  Mardi,  1880,  an  inhibition 
was  issued  which,  afber  reciting  the  mo- 
nition, sets  forth  that  it  had  been  made  to 
appear  to  the  learned  Judge  of  the  Court 
of  Arches  that  the  appellant  had  failed  to 
pay  due  obedience  to  the  said  monition  in 
respect  of  certain  matters  which  are  speci- 
fied in  detail,  and  it  is  therefore  ordered 
that  the  appellant  be  inhibited  for  the  term 
of  three  months  from  the  time  of  publica- 
tion of  the  inhibition,  and  thereafter  until 
the  same  shall  have  been  duly  relaxed, 
from  performing  any  service  of  the  Church 
or  otherwise  exercising  the  cure  of  souls 
within  the  diocese  of  Worcester. 

Amongst  the  matters  in  respect  of  which 
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the  appeUant  has  thns  been  found  to  have 
disobeyed  the  monition,  is  his  having  per- 
mitted his  curate  or  assistant-minister, 
whilst  officiating  at  the  Communion  ser- 
yioe  and  the  celebration  of  the  Holy  Ck>m- 
munion, ''  to  wear  certain  unlawful  eccle- 
siastical vestments — ^to  wit,  a  vestment 
known  as  a  biretta  and  a  vestment  *known 
as  a  stole."  That  finding  is  said  to  convict 
the  appellant  of  a  new  and  substantive 
ecclesiastical  offimoe  different  in  kind  from 
any  of  the  offences  charged  in  the  repre- 
sentation, and  dealt  with  by  the  judgment 
and  the  monition  which  followed  upon  it. 
The  appellant  accordingly  maintains  that 
it  was  incompetent  for  the  Judge  to  try 
the  offence  except  in  a  fresh  suit  duly 
instituted  in  terms  of  the  Public  Worship 
Regulation  Act,  and  that  in  entertaining 
it  as  a  matter  of  charge  against  the  appel- 
lant, and  in  convicting  him  of  it,  the  Judge 
has  exceeded  the  limits  of  his,  statutoiy 
jurisdiction.  The  sentence  of  inhibition 
which  has  been  pronounced  against  the 
appellant  is  a  statutory  punishment,  and 
if  it  remain  unrelaxed  for  a  period  of  more 
than  three  years,  the  appellant's  benefice 
will  become  vacant  under  the  provisions 
of  the  Act  of  1 874.  The  appellant  in  these 
circumstances  asserts  his  right  to  have  pro- 
hibition not  only  against  the  conviction, 
as  being  tdirajmes  of  the  Judge's  jurisdic- 
tion, but  also  against  the  sentence  of  in- 
hibition.  It  is  argued  that  the  sentence, 
being  a  penalty  awarded  in  respect  of  that 
conviction  as  well  as  in  respect  of  the  other 
practices  which  the  learned  Judge  has 
competently  held  to  be  proved,  is  void 
upon  the  principle  of  (yCannelPa  Ccue  (1), 
because  it  is  impossible  to  divide  the  sen- 
tence  or  to  ascertain  the  quantum  of 
punishment  inflicted  in  respect  of  those 
matters  which  the  Court  had  no  power  to 
deal  with  or  determine. 

The  learned  Judge  of  the  Arches  Court 
found  that  the  appellant  had  failed  to  obey 
the  monition  in  respect  of  fourteen  par- 
idcolar  acts  and  practices.  Of  these,  twelve 
are  admittedly  ejtisdem  generis  with  the 
acts  and  practices  enumerated  in  the  re- 
presentation. Besides  the  finding  which  I 
have  already  referred  to  with  regard  to 
the  wearing  of  a  biretta  and  a  stole,  the 
appellant  objects,  on  the  ground  of  no 
juxisdiction,  to  one  other  finding  in  the 
Vol.  51. -^.B. 
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inhibition,  which  relates  to  an  unlawful 
procession.  It  is,  however,  unnecessary 
to  take  special  notice  of  this  second  objec- 
tion, because  if  the  argument  which  the 
appellant  founds  upon  the  first  is  unsuo- 
ceeisful,  it  is  conceded  that  his  whole  case 
against  the  sentence  of  inhibition  must  faiL 

Even  if  it  were  established  that  these 
two  matters  have  been  enroneously  held  to 
be  breaches  of  the  monition,  and  that  they, 
in  reality,  constitute  separate  ecclesiastical 
offences  so  different  in  their  nature  from 
those  alleged  by  the  promoters  of  the  suit 
that  they  could  not  have  been  made  the 
subject  of  inquiry  in  investigating  the 
charges  preferred  by  the  representation,  it 
by  no  means  follows  that  the  sentence  of 
inhibition  is  thereby  invalidated.  The 
offence  which  the  Judge  had  to  deal  with 
at  that  stage  of  the  suit  was  disobedience 
to  the  monition,  and  the  twelve  instances 
of  disobedience  in  which  the  jurisdiction 
of  the  Judge  is  not  challenged  would  in 
themselves  have  been  amply  sufficient  to 
sustain  the  sentence.  I  do  not  think  that 
these  circumstances,  either  in  fact  or  law, 
necessarily  lead  to  the  inference  that  in 
imposing  a  penalty  within  his  competency, 
the  Judge  has  exceeded  his  jurisdiction. 
The  case  of  CConnell  v.  The  Queen  (l)— 
the  sole  authority  relied  upon  by  the 
appellant — which  was  a  judgment  in  error 
and  not  in  prohibition,  has,  in  my  opinion, 
no  bearing  upon  the  present  case ;  and  I 
am  not  prepared  to  assume,  and  still  less 
to  infer,  that,  as  a  matter  of  fact,  Lord 
Penzance  would  have  pronounced  any  other 
sentence  had  the  two  findings  in  question 
been  struck  out. 

But,  being  of  opinion,  as  I  am,  that  the 
ctlia  aimilia  clause  was  inserted  in  the 
monition  in  accordance  with  the  practice 
of  the  Ecclesiastical  Courts,  I  am  unable 
to  come  to  the  conclusion  that,  in  pro- 
nouncing the  two  findings  of  which  the 
appellant  complains.  Lord  Penzance  was 
acting  in  excess  of  his  jurisdiction.  Whe- 
ther the  wearing  of  a  biretta  and  a  stole 
did  or  did  not  constitute  an  act  of  dis- 
obedience to  a  judicial  order  prohibiting 
the  wearing  of  an  albe,  a  chasuble  and  a 
biretta,  or  any  act  or  practice  of  a  like 
nature,  is  a  mixed  question  of  fact  and 
ecclesiastical  law  very  proper  for  the  con- 
sideration of  an  Ecdedastacat  Court ;  and 
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the  oognisanoe  of  all  such  quesdonfl  appears 
to  me  to  be  committed  to  the  Judge  of  the 
Arches  Court  by  the  13th  section  of  the 
Public  Worship  Regulation  Act.  Upon 
the  merits  of  the  learned  Judge's  decision 
I  haye  formed  no  opinion  and  desire  to 
make  no  comment.  If  the  Judge  has 
wrongly  decided,  his  error  may  be  corrected 
on  appeal  if  the  provisions  of  the  statute 
permit  that  remedy;  but,  whether  his 
decision  be  final  or  subject  to  review  by  a 
higher  ecclesiastical  tribunal,  it  cannot,  in 
my  opinion,  be  made  matter  of  prohibition 
in  a  temporal  Court. 

I  therefore  concur  in  the  motion  which 
has  been  made  to  your  Lordships. 

Lord  Brahwell. — ^I  am  entirely  of  the 
same  opinion,  and  so  much  for  the  same 
reasons  that  I  greatly  doubted  whether  I 
ought  to  trouble  your  Lordships  with  any 
observations  in  this — ^to  my  mind — very 
imimportant  case.  I  say  "  unimportant " 
because  there  is  no  question  of  doctrine,  no 
question  of  vestment,  no  question  whether 
Lord  Penzance  has  ezeroised  his  mind  upon 
this  matter  and  has  come  to  a  wrong  con- 
clusion. The  only  question  really  is 
whether  a  slip  has  been  made  by  the 
practitionere  in  this  case.  However,  it  is 
perhaps  desirable  when  one  has  formed  an 
independent  opinion  upon  the  matter  to 
express  it* 

The  first  objecddn  which  was  taken  was 
this :  it  was  said  that  the  monition  was 
wrong  by  reason  of  containing  a  clause 
admonishing  the  appellant  ''to  abstain 
from  all  practices,  acts,  matters  and  things 
of  the  same  or  a  like  nature  to  those  here- 
inbefore particularly  set  forth  or  any  of 
them."  Now  I  have  not  the  least  doubt 
that  that  was  not  wrong.  It  is  manifest 
from  the  decision  of  this  House  in  the  case 
of  Mackonoehie  v.  Lord  Penzcmce  (23), 
that  the  monition  has  a  prospective  enect, 
and  it  is  clear,  therefore,  to  my  mind,  that 
it  should  contain  words  of  that  nature. 
Besides,  the  authorities  abundantly  shew 
that  those  have  been  used — ^not  necessarily 
perhaps,  but  that  they  have  been  used. 
When  that  is  taken  into  consideration 
together  with  the  prospective  effect  of  the 
monition,  it  is  impossible  to  suppose  that 
there  must  not  be  a  prohibition  of  practices 
to  the  like  effect.    It  seems  to  me  absurd 


to  suppose  that  any  one  oould  avoid  the 
oonsequenoes  of  the  judgment  and  dis- 
regard the  monition  by  what  has  been 
caUed  a  colourable  variation  fix>m  the 
practices  which  were  particularly  in  ques- 
tion upon  the  trial.  For  instance,  take 
the  case  of  profiiuie  swearing  in  a  church ; 
it  is  inconceivable  that  a  man  oould  avoid 
the  effect  of  a  monition  by  simply  varying 
the  oaths  and  imprecations  of  which  he 
made  use.  I  have  no  doubt,  thereforei 
that  those  words  were  not  improperly  in 
the  monition,  not  only  as  a  matter  of 
authority  but  as  a  matter  of  reasoning. 

But  then  Mr.  Charles  contended  before 
us  that  these  were  words  which  would 
prohibit,  in  efifect,  not  the  like  practices, 
but  practices  var3ring  and  diffiarent;  that 
is  to  say,  he  would  ask  us  to  read  these 
words  which  order  the  appellant  ''to  re- 
fi«in  £rom  all  practices,  acts,  matters  and 
things  of  the  same  or  a  lifeB  nature,"  as 
though  they  were  "  of  a  different  nature." 
Instead  of  reading  the  words  as  they  really 
are  in  plain  English,  and  attributing  the 
natural  meaning  to  them,  be  would  ask  us 
to  attribute  a  different  meaning.  Inter- 
preting them  according  to  their  ordinary 
and  natural  meaning  as  ordinary  Knglish 
words,  I  have  no  doubt  that  those  words 
are  rightiy  in  tiie  monition. 

But  a  further  objection  was  taken,  and 
it  was  said  that  in  the  inhibition  a  new 
matter  was  introduced  and  that  the  appel- 
lant was  inhibited  from  the  use  of  a  stole. 
Now  whether  the  wearing  of  a  stole  is  "a 
practice,  act,  matter  or  thing  of  the  same 
or  a  like  nature  to  those  hereinbefore  par- 
ticularly set  forth  "  is  a  matter  upon  which 
I  am  not  competent  at  present  to  give  an 
opinion.  No  doubt  the  words  "  chasuble," 
"albe,"  and  "stole"  are  English  wordis, 
and  I  suppose  that  one  ought  to  know  the 
meaning  of  them,  and  that  one  ou^t 
therefore  to  be  able  to  say  whether  the 
wearing  of  a  stole  is  "  a  practice  of  a  like 
nature  "  to  the  wearing  of  a  chasuble  or  of 
an  albe;  but  I  require  to  be  more  informed 
upon  the  meaning  of  those  words  than  I 
am  at  present  b^ore  I  say  that  it  is  "a 
practice  of  a  like  nature,"  or  that  it  is  not. 
But  I  will  assume  in  the  appellant's  favour 
that  it  is  not  "  a  practice  of  alike  nature," 
and  that  consequentiy  in  respect  of  the 
wearing  of  the  stole  tiiere  ought  to  have 
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been  a  fresh  prooeediiig  a5  initio^  and  that 
it  was  not  competent  to  the  learned  Judge 
to  inhibit  the  wearing  of  the  stole,  the 
stole  not  having  been  mentioned  in  the 
original  proceedings.  Then  it  is  said  that 
if  that  is  so,  ffdynnd^B  Case  (1)  in  this 
House  shews  that  the  judgment  was  erro- 
neous. Now  it  is  not  necessary  to  say 
that  one  perfectly  agrees  with  O'GowmU's 
Case  (1).  It  was  dcNoided,  and  the  principle 
of  it  would  possibly  be  applicable  to  this 
case  upon  a  writ  of  error  or  upon  an 
appeal ;  that  is  to  say,  if  on  consiaeration 
the  Court  of  Appeal  diould  be  of  opinion 
that  the  wearing  of  a  stole  is  not  "  a  like 
practice  "  to  the  wearing  of  a  chasuble  or 
of  an  albe,  it  might  be  necessary  that  a  new 
judgment  should  be  given,  and  that  that 
new  judgment  should  be  limited  to  those 
practices  which  were  repeated,  and  should 
leave  the  wearing  of  a  stole  as  a  subject  of 
fresh  proceedings.  But  that  is  not  the 
question  which  we  have  to  consider  here. 
We  have  not  to  consider  whether  the 
judgment  would  be  reversed  or  altered 
before  a  competent  Court  of  Appeal;  what 
we  have  to  consider  is  whether  the  learned 
Judge  has  exceeded  his  jurisdiction.  And 
I  wish,  as  I  have  made  that  remark,  to 
say  it  has  not  been  pretended  before  us 
that  Lord  Penzance's  mind  has  been  at  all 
ezerdaed  upon  this  question.  But  still 
there  is  a  judgment  which  has  his  au- 
thority, and  which  is  questioned  by  this 
application  for  a  prohibition. 

Now  I  assume  that  it  may  be  that  a 
Court  of  Appeal  would  reverse  or  alter  the 
judgment  which  so  stands.  But,  to  my 
mind,  there  clearly  is  not  the  subject- 
matter  of  a  prohibition.  The  learned  Judge 
had  jurisdiction  to  do  whatever  the  ju^- 
ment  assumes  that  he  has  done — ^he  h^ 
jurisdiction  to  make  the  order  which  he 
has  made — and  if  in  the  exercise  of  that 
jurisdiction  he  has  made  a  mistake  (and  I 
must  repeat  that  his  mind  has  not  been 
exercised  upon  the  matter)  that  is  the 
subject-matter  of  an  appeal,  if  an  appeal 
lies,  and  not  of  a  prohibition.  He  has 
done  nothing  that  he  had  not  jurisdiction 
to  do. 

No  doubt  there  are  some  cases  in  which 
an  erroneous  judgment  may  be  the  subject- 
matter  either  of  an  appeal,  or  of  a  writ  of 
enror,  and  of  a  prohibition ;  but  there  are 
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others  (and  this  is  one  of  them)  in  which 
the  error,  if  there  is  one,  is  the  subject- 
matter  not  of  a  prohibition,  but  of  appeal 
only. 

I  am  of  opinion,  therefore,  that  this 
appeal  should  be  dismissed. 

Order  appealed  from  affirmed^  and 
appeal  diamisaed  with  costs. 


SolicitorB —Brooks,  JenkmB  &  Co.,  for  appel- 
lants ;  The  Solicitor  to  the  Treasury  for  Lord 
Penzanoe;  Tebbs  &  Sons,  for  the  promoter, 
Perkins. 
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June 


,16;^ 
23.  J 


HABDING  V.  PBSBCE. 


Bankruptcy  —  Bamkrupt  Assignee  of 
Lease — DiecUUmer — Liability  of  Lessee  to 
Lessor — LiabUity  of  Surety  for  Bankrupt 
to  Lessee, 

The  disclaimer  of  a  lease  by  the  trustee 
in  bankruptcy  oj  an  assignee  of  the  lease 
does  not  destroy  the  liability  of  the  original 
lessee  to  the  lessor^  nor  preverU  the  lessee 
recovering  from  the  surely  to  him  for  the 
bamkrupt  rent  due  since  the  disdcdmer, 
cmd  paid  by  him  to  the  lessor. 

Special  Case,  stated  in  an  action  brought 
for  167Z.  17^.  4d,  upon  a  covenant  of  in- 
demnity by  the  defendant,  in  respect  of 
rent  payable  under  a  lease. 

On  the  2nd  of  November,  1871,  Messrs. 
Stoneham  &  Chance  demised  to  the  plain- 
tiff Harding  a  &rm  in  the  county  of  Salop, 
for  a  term  of  fourteen  years,  from  the  25th 
of  March,  1871,  at  the  annual  rent  of 
335^,  payable  half-yearly,  and  subject  to 
certain  covenants  and  conditions,  amongst 
which  were  a  covenant  to  pay  the  rent 
reserved,  and  also  a  covenant  not  to  assign 
or  part  with  the  possession  of  the  land 
without  the  lessors'  consent,  but  during 
the  tenancy  to  personally  inhabit  the 
mansion  with  his  &mily  and  servants. 

On  the  12th  of  April,  1873,  the  plain- 
tiff, with  the  consent  of  the  lessors,  given 
in  writing  on  the  3l8t  of  March  previous^ 
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but  without  prejudice  to  the  landlords' 
rights  for  the  reooyery  of  rent  and  enforcing 
performance  of  the  covenants,  by  deed 
assigned  the  farm  to  William  Goodwin 
Preeee  for  the  residue  of  the  term,  sub- 
ject to  the  rent,  covenants  and  conditions, 
reserved  and  contained  in  the  lease.  The 
defendant,  John  Preeee  of  Cressage,  as 
well  as  John  Preeee  of  Lichfield,  was  a 
party  to  this  deed,  as^urety  for  the  assignee, 
and  was  a  party  to  the  followmg  covenant 
contained  in  it : — 

**  And  the  said  William  Gk>odwin  Preeee^ 
and  the  said  John  Preeee,  of  Lichfield, 
and  John  Preeee,  of  Cressage,  as  his  sure- 
ties, do  hereby  for  thetmselves  jointly,  and 
for  their  heirs,  executors,  administrators 
and  assigns,  and  each  of  them  doth  for 
himself  severally,  his  heirs,  executors,  ad- 
ministrators and  assigns,  covenant  and 
agree  unto  the  said  John  Harding,  his 
ezecutora,  administrators  and  assigns,  that 
they  the  said  William  Goodwin  Preeee 
and  the  said  John  Preeee,  of  Lichfield, 
and  John  Preeee,  of  Cressage,  or  some  or 
one  of  them,  their,  or  some  of  their  execu- 
tors, administrators  or  assigns,  will  at  all 
times  hereafter  during  the  said  term  of 
fourteen  years  granted  by  the  said  inden- 
ture of  lease,  pay  or  cause  to  be  paid  the 
rent  by  the  same  indenture  of  lease  re- 
served, which  henceforth  shall  grow  due 
in  respect  of  the  premises  hereby  assigned, 
at  such  times  and  in  such  manner  as  the 
same  is  thereby  reserved ;  and  also  will 
observe  and  perform  and  keep  all  and  sin- 
gular the  covenants,  conditions  and  agree- 
ments in  the  said  indenture  of  lease  con- 
tained, and  which  henceforth,  on  the  part 
of  the  tenant  or  lessee  of  the  said  lease, 
hold  hereditaments  thereby  demised,  ought 
to  be  observed,  performed  and  k^t,  and 
will  from  time  to  time  and  at  all  times 
hereafter  save,  defend,  keep  harmless  and 
indemnify  the  said  John  Harding,  his  heirs, 
executors,  administrators,  and  his  and 
their  lands  and  tenements,  goods  and  chat- 
tels, against  the  payment  of  the  said  rent 
and  the  performance  of  the  said  covenants, 
conditions  and  agreements,  and  from  and 
against  all  actions,  suits,  cause  or  causes 
of  action,  costs,  charges,  damages,  claims 
and  demands  whatsoever,  for  or  on  account 
of  the  same,  or  in  anywise  relating  there- 


On  the  14th  of  June,  1880,  William 
Goodwin  Preeee  presented  a  petition  to 
the  County  Court  of  Shropshire  for  liqui- 
dation by  arrangement  or  composition,  and 
upon  the  7th  of  July  the  statutory  ma- 
jority of  creditors  resolved  that  his  affiiirs 
should  be  liquidated  by  arrangement,  and 
trustees  were  duly  appointed,  and  the 
resolutionB  were  duly  registered  on  the 
10th  of  July  following. 

On  the  27th  of  November,  1880,  the 
leesom  Stoneham  h  Chance,  the  plaintiff 
Harding  and  the  defendant  Vvef&o^  met, 
either  personally  or  by  their  authorised 
agents,  when  the  defendant  proposed  to 
take  possession  of  the  premises  in  question, 
to  occupy  them  as  tenant,  and  to  take 
upon  himself  all  responsibility  for  rent  and 
in  respect  of  the  covenants  of  the  lease. 
This  proposal  was  assented  toby  the  plain- 
tiff Harding,  but  was  rejected  by  the 
lessors,  who  positively  refused  to  allow 
the  ddfendant  to  enter  into  possession  or 
to  occupy  the  land,  stating  that  the  defen- 
dant was  not  the  kind  of  tenant  which 
they  desired  to  have. 

After  some  delay,  the  trustees  of  Wil- 
liam Goodwin  Preeee,  having  obtained  the 
leave  of  the  Court,  on  the  9th  of  July, 
1881,  by  deed-poll,  disclaimed  and  re- 
nounced the  lease  and  assignment,  and 
a]l  right,  title,  interest  and  property  vest- 
ing in  them  as  such  trustees  in  all  the 
hereditaments  comprised  in  the  lease. 

Shortly  after  the  29th  of  September, 
1881,  the  lessors  demanded  from  the  plain- 
tiff the  half-yeiu^s  rent  due  on  the  29th  ci 
September,  1881,  and  threatened  to  bring 
an  action  for  it  in  de&ult  of  payment. 
The  plaintiff  gave  notice  to  the  defendant 
of  the  demand  and  threat,  and  after  waiting 
a  reasonable  time,  paid  the  same,  and 
brought  this  action  to  recover  the  amount 
from  the  defendant  under  his  covenant. 

By  section  23  of  the  Bankruptcy  Act, 
1869  (32  &  33  Vict.  c.  71),  it  is  enacted 
that  *^  When  any  property  of  the  bank- 
rupt acquired  by  the  trustee  under  this 
Act  consists  of  land  of  any  tenure,  bur- 
dened with  onerous  covenants,  of  unmar- 
ketable shares  in  companies,  of  unprofit- 
able contracts,  or  of  any  other  property 
that  is  unsaleable  or  not  readily  saleable, 
by  reason  of  its  binding  the  possessor 
t^hereof  to  the  performance  of  any  oneroqs 
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act,  or  to  the  payment  of  any  sum  of 
money,  the  trustee,  notwithstanding  he 
has  endeaYonred  to  sell,  or  has  taken  pos- 
session of  such  property,  or  exeroiBed  any 
act  of  ownership  in  relation  thereto,  may, 
by  writing  under  his  hand,  disdaim  such 
property,  and  upon  the  execution  of  such 
disclaimer,  the  property  disclaimed  shall, 
if  the  same  is  a  contract,  be  deemed  to  be 
determined  from  the  date  of  the  order  of 
adjudication;  and  if  the  same  is  a  lease, 
be  deemed  to  have  been  surrendered  on 
the  same  date ;  and  if  the  same  be  shares 
in  any  company,  be  deemed  to  be  forfeited 
from  that  date ;  and  if  any  other  species 
of  property,  it  shall  revert  to  the  person 
entitled  on  the  determination  of  die  es- 
tate or  interest  of  the  bankrupt ;  but  if 
there  shall  be  no  person  in  existence  so 
entitled,  then  in  no  case  shall  any  estate 
or  interest  therein  remain  in  the  bank- 
rupt. 

''Any  person  interested  in  any  dis- 
claimed property  may  apply  to  the  Court, 
and  the  Court  may  upon  such  application 
order  possession  of  the  disclaimed  pro- 
perty to  be  delivered  up  to  him,  or  make 
such  other  order  as  to  the  possession  there- 
of as  may  be  just. 

"  An/verLn  i^jtm>d  by  the  opemtion 
of  this  section  shall  be  deemed  a  creditor  of 
the  bankrupt  to  the  extent  of  such  injury, 
and  may  accordingly  prove  the  same  as  a 
debt  under  the  bankruptcy." 

T(Ue  Lee  («/.  Eoae  with  him),  for  the 
plaintiff. 

W,  O,  Harrieonf  Q.C.  (EngUsh  Harrieon 
with  him),  for  the  defendant. 

The  cases  cited  and  arguments  used 
fully  appear  from  the  judgments  of  the 
Court. 

Cur.  adv.  vtdi, 

Manistt,  J.  (on  June  23),  after  stating 
the  &cts,  continued :  The  question  raised 
by  the  Special  Case  is  whether  the  plaintiff 
is,  under  the  circumstances,  entitled  to 
recover  the  amount  from  the  defendant. 

The  answer  to  that  question  depends 
upon  the  true  construction  of  the  23rd 
section  of  the  Bankruptcy  Act,  1869,  and 
the  eflfect  of  the  disclaimer  by  the  trustees. 
I  have  carefully  considered  the  numerous 
authorities  dted  in  the  course  of  the  aigu- 
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ment,  as  well  as  some  others,  and  have 
come  to  the  conclusion  that  the  disclaimer 
by  the  trustees  of  the  assignee  of  the  lease 
does  not  affect  the  right  of  the  landlords 
to  recover  from  their  lessee,  that  is,  the 
plaintiff,  the  rent  reserved  by  the  original 
lease,  and  that  the  plaintiff  has  a  right  to 
recover  it  back  from  the  defendant  as  one 
of  the  sureties  of  iiie  bankrupt  assignee. 

Having  regard  to  the  decisions  in  Smyth 
V.  North,  in  1872  (1),  GFarreU  v.  SUphm- 
son,  in  1879  ^2),  Smalley  v.  ffardinge,  in 
March,  1881  (3),  and  more  especially  Ex 
parte  WaUon,  in  May  1881  (4),  Ex  parte 
The  Eaet  and  West  India  Doeic  Company  ; 
in  re  CVarke^  in  June,  1881  (5)and  Thie  East 
and  West  India  Dock  Company  v.  HiU  (6) 
decided  by  Yice-Chancellor  Hall  on  the  4th 
of  April,  1882,  it  must,  I  think,  be  taken, 
for  the  present  at  all  events,  to  be  the  law 
^and  I  do  not  wish  to  be  understood  a^ 
aoubting  the  correctness  of  the  decisions), 
that  a  disclaimer  under  section  23  of  the 
Act  of  1869  by  the  trustee  of  an  assignee 
of  a  lease  operates  as  a  surrender  only  so 
far  as  is  necessary  to  relieve  the  bankrupt 
and  his  estate  and  the  trustee  from  liabiliiy, 
and  not  so  as  otherwise  to  affect  the  rights 
or  liabilities  of  third  parties.  That  being 
so,  it  follows  that  the  rights  of  the  lessors 
in  the  present  case,  and  the  liability  of  the 
plaintiff  as  lessee,  were  unaffected  by  the 
disclaimer,  and  the  lessors  had  a  right  to 
sue  the  plaintiff  for  the  rent. 

This  brings  us  to  the  question  whether 
the  plaintiff  has  been  deprived  of  his 
remedy  over  against  the  defendant  as 
one  of  the  bankrupt's  sureties.  I  think 
he  has  not.  I  am  unable  to  see  any 
ground  upon  which  it  can  be  held  that 
the  remedy  is  gone,  without  also  holding, 
contrary  to  the  decisions  to  which  I  have 
adverted,  that  the  disclaimer  by  the  bank- 
rupt's trustee  does  affect  the  rights  and 
liabilities  of  third  parties. 

The  very  object  of  the  lessee  in  requir- 

(1)  41  Law  J.  Rep.  Exch.  103 ;  Law  Kep.  7 
Ezch.  242. 

(2)  4  Irish  Law  Rep.  715. 

(3)  60  Law  J.  Rep.  Bxch.  367 ;  Law  Rep.  7 
Q.B.  D.  624. 

(4)  60  Law  J.  Rep.  Chanc.  667 ;  Law  Rep.  17 
Ch.  D.  746. 

(5)  50  Law  J.  Rep.  Chanc.  789 ;  Law  Bep.  17 
Ch.  D.  769. 

(6)  Law  J.  Notes  of  Gases,  April  22, 1862. 
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ing  his  aarignee  to  find  saietieB  was  to 
protect  himself  against  the  risk  of  his 
assignee  becoming  unable,  owing  to  any 
cireamstanoe  whatever,  to  pay  the  rent 
and  perform  the  covenants  in  the  original 
lease.  It  so  happens  that  the  drcamstance, 
which  has  arisen,  is  the  bankruptcy  of  the 
asBigneei  but  it  might  have  been  other- 
wise. 

The  sureties  will  have  the  ri^t  to 
stand  in  the  place  oi  their  principal,  and 
if  they  sustain  any  loss  by  their  suretyship 
they  will  have  a  right  to  prove  for  it 
against  the  bankrupts  estate,  unless  it 
has  been  caused  by  Uieir  own  n^lect 

It  was  contended  on  behalf  of  the  defen- 
dant that  the  landlords  (Stoneham  & 
Chance)  have  refused  to  accept  the  defen- 
dant as  tenant,  and  that  consequently  they 
have  no  right  to  insist  upon  payment  of 
the  rent  or  performance  of  the  covenants 
in  the  original  lease. 

This  contention  is  founded  upon  the 
finding  contained  in  the  sixth  paragraph 
of  the  Bpedal  Case.  [Beads  the  paragraph 
in  reference  to  the  meeting  of  the  14th  of 
June,  1880.]  I  take  the  meaning  of  this 
paragraph  to  be  simply  that  the  landlords 
refused  to  acknowledge  the  defendant  as 
their  tenant,  and  in  so  doing  I  think  they 
were  quite  right,  but  how  that  can  affect 
the  right  of  the  landlords  to  sue  their 
lessee  for  payment  of  the  rent,  or  how  it 
can  affect  the  liability  of  the  defendant  as 
surety  for  the  bankrupt  assignee,  I  am 
unable  to  comprehend. 

So  long  as  the  landlords  do  not  enter 
and  take  possession  of  the  farm,  I  am  of 
opinion  that  they  have  the  right  to  caU 
upon  their  lessee  (the  plaintiff)  to  pay  the 
rent  and  perform  the  covenants  in  the 
lease,  and  so  long  as  the  plaintiff  does  not 
enter  and  take  possession  I  am  of  opinion 
that  he  has  the  right  to  call  upon  the 
defendant  to  indemnify  him  against  pay- 
ment of  the  rent  and  performance  of  the 
covenants,  and  the  defendant  being  so 
called  upon  has,  in  my  opinion,  the  right 
to  possession  of  the  &irm,  but  he  has  no 
right  to  call  upon  the  landlords  to  accept 
him  as  their  tenant. 

For  the  reasons  assigned^  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  judgment 
for  1672.  Ha,  4i.,  with  costs. 

Williams,  J.  —  My  brother  Manisty 


being  of  (^iinion  that  the  plaintiff  is  en- 
titled to  judgment,  my  <^inion  becomes 
immaterial;  but  as  I  entertain  doubts 
upon  the  oorrectneas  of  some  of  the  au- 
thorities, I  have  prepared  a  separate  judg- 
ment. 

The  plaintiff,  John  Harding,  was  at 
one  time  the  leasee  for  a  term  cS.  years  of 
a  farm  in  the  county  of  Salop,  which  he 
held  at  an  annual  rent  of  335^  This 
lease  he  assigned  to  one  William  Goodwin 
Preece  for  t£e  residne  of  the  t»m,  taking 
at  the  same  time  the  covenant  of  the  de- 
fendant John  Preece  as  surety  for  the  due 
payment  of  the  rent  to  the  lessors  for  the 
residue  of  the  term.  During  the  oontinu- 
anoe  of  the  term  the  assignee  became 
bankrupt,  or  what  was  equivalent  to  bank- 
rupt, and  his  trustee  disclaimed  all  his 
estate  and  interest  in  the  land.  The  plain- 
tiff subsequently,  and  according  to  his  ori. 
ginal  covenant^  paid  the  rent  to  the  lessors, 
and  now  sues  the  defendant  upon  his  co- 
venant as  surety;  and  the  question  is, 
whether  the  defendant  is,  under  the  cir- 
cumstances, discharged  &om  this  obligatioui 
or  whether  he  is  still  liable  to  the  rent 
under  the  covenant  of  suretyship.  This 
question  depends  partly  upon  the  true 
construction  of  the  23rd  section  of  the 
Bankruptcy  Act,  1869,  and  in  part  upon 
the  effect  produced  upon  the  defendant's 
contract  of  siuetyship  by  the  condition  of 
things  brought  about  by  the  disclaimer. 

The  question  presents  to  my  mind  very 
great  difficulties.  The  enactment  in  ques- 
tion for  the  purpose  of  relieving  the  bank- 
rupt from  all  future  liabilLty,  at  the  same 
time  that  he  is  deprived  of  all  his  pro- 
perty, provides  that  in  a  given  event,  a 
certain  state  of  things  which  does  not  in 
fitct  exist  shall  be  deemed  to  exist,  and  we 
have  to  apply  this  statutory  fiction  to  a 
condition  of  things  which  probably  was 
not  directly  present  to  the  minds  of  the 
framers  of  the  Act. 

In  such  a  case  the  simple  application  of 
the  words  in  their  primary  and  unqualified 
sense  is  not  always  sufficient,  and  will 
sometimes  fail  to  carry  out  the  manifest 
intention  of  the  law-giver,  as  collected 
from  the  statute  itself  and  the  nature  of 
the  sulyject-matter,  and  the  mischief  to  be 
remedied.  When,  therefore,  tihe  simple 
application  of  the  words  in  an  unqualified 
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nense  leads  apparentlj  to  some  injnstioe  or 
absurdity  at  varianoe  with,  or  not  required 
by,  the  soope  and  object  of  the  legislation, 
it  becomes  necessary  to  examine  further, 
and  to  test  by  certain  settled  rules  of  in- 
terpretation, what  was  the  real  and  true 
intention  of  the  Legislature,  and  having 
ascertained  it,  then  to  apply  the  words,  if 
they  are  capable  of  being  so  applied,  so  as 
to  give  efifect  to  that  intention. 

The  furst  thing  is  to  ascertain  the  true 
circumstances  to  which  the  statute  has  to 
be  applied.  In  the  present  case  the  mate- 
rial circumstances  are  as  follows:  [the 
learned  Judge  stated  the  facts  as  alr^y 
detailed,  adding,  with  regard  to  the  meet- 
ing of.  the  Uth  of  June,  1880,  that  the 
inference  which  he  drew  finom  it  was  that 
under  no  circumstances  and  at  no  time 
would  the  lessors  permit  the  defendant  to 
enter  and  beneficisdly  occupy  the  &rm  so 
fJEtr  as  they  had  any  voice  in  it.] 

The  surety  on  the  one  hand  contends, 
that  by  the  operation  of  the  23rd  section 
of  the  Bankruptcy  Act,  1869,  under  the 
above  drcumstances  he  is  discharged  from 
liability  upon  his  covenant ;  and,  on  the 
other  hand,  the  plaintiff  contends  that  the 
liability  of  the  defendant  is,  under  the 
circumstances,  unaffected  by  the  disclaimer 
under  that  statute.  The  language  of  the 
23rd  section  is  as  follows:  [the  learned 
Judge  read  the  section]  and  the  main  ques- 
tion discussed  before  us  was  as  to  the 
effect  of  the  disclaimer  upon  the  lease,  it 
being  argued  on  one  side  that  it  put  an 
end  to  the  term,  and  extinguished  all  the 
covenants  and  obligations  in  the  lease; 
and  on  the  other,  that  its  effect  was  merely 
to  discharge  the  bankrupt  and  his  estate 
from  all  liability  to  the  rent  and  covenants 
of  the  lease,  leaving  all  rights,  interests 
and  obligations,  as  between  ihe  lessor  and 
third  parties,  nntoucned.  There  appear 
to  be  numerous  dicta  and  opinions  of 
learned  Judges  of  great  weight  and  autho- 
rity on  each  side  ci  the  question. 

It  becomes  necessary,  therefore,  in  this 
conflict  of  opinion  to  examine  carefully 
the  cases  in  which  these  contradictory 
opinions  have  been  expressed,  and  also  to 
consider  the  application  of  the  established 
canons  of  construction  to  the  language  of 
the  statute  which  has  been  so  differently 
interpreted.* 


The  most  direct  and  striking  case  is  that 
of  Smyth  v.  I^orth  (1),  1872. 

That  was  an  action  brought  by  the  plain- 
tiff against  a  lessee  for  rent.  The  case  of 
the  defendant  was  that  he  had  assigned  the 
lease,  that  the  assignee  became  bankrupt, 
that  the  trustee  in  bankruptcy  had  dis- 
claimed the  property,  and  that  the  claim 
accrued  after  the  date  of  adjudication, 
though  before  the  disclaimer. 

Badron  Martin  and  Baron  Pigott  held 
that  this  afforded  no  defence,  upon  the 
grround  that  the  Act  did  not  apply  to  the 
case  at  all,  and  that  it  only  affected  the 
question  between  the  bankrupt  and  his 
trustee  and  the  lessor,  and  that  it  did  not 
destroy  the  estate  nor  divest  it  from  the 
lessee.      Lord    Bramwell    concurred    in 
thinking  there  was  no  defence,  but  based 
his  judgment  upon  the  ground  that  as  the 
rent  had  actually  accrued  due  before  the 
disclaimer,  and  as  there  was  a  vested  cause 
of  action  for  it,  the  subsequent  disclaimer 
did  not  divest  it,  and  he  proceeds  to  express 
himself  as  follows  : — "  But  for  the  con- 
trary opinion  of  my  learned  brothers,  I 
should  have  thought  it  quite   clear  that 
if  the  rent  had  accrued  after   the    dis- 
claimer, the  defendant  would  have  been 
entitled  to  judgment.    The  words  of  the 
Act  are  quite  plain  that  upon  the  execu- 
tion   of   the  disclaimer,  the    lease  shall 
be  deemed  to  have  been  surrendered  on  the 
date  of  the  adjudication.  Now  'surrender ' 
means  the  act  of  surrendering  by  the  lessee, 
and  the  acceptance  of  that  surrender  by 
the  lessor — ^the  one  cannot  surrender  unless 
the  other  accepts.     Therefore,  when  the 
statute  uses  that  word,  it  imports  the  whole 
transaction  on  both  sides.     But  not  only 
are  the  words  plain,  but  if  this  were  not 
so  a  sort  of  impossible  consequence  would 
follow.     Who  on  this  supposition  is  en* 
titled  to  the  land  9    Surely  not  the  bank-^ 
rupt.  ...   If  the   landlord    is  entitled| 
then  the  absurdity  follows  that  he  has  both 
the  land  and  the  rent.     It  cannot  be  said 
the  lessee  has  it,  for  he  has  parted  with  all 
his  interest,  and  there  is  no  provision  that 
it  shall  revest  in  him ;  the  statute  should, 
on  this  view,  have  said  not  that  the  lease 
shall  be  deemed  to  be  surrendered,  but  to 
be  assigned  back  to  the  original  lessee. 
Not  only  the  words  of  the  statute,  there- 
fore, but  the  necessary  consequences  of  the 
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provision,  are  in  favour  of  the  oonstaraction 
which  I  have  put  upon  it.  It  is  said  that 
the  lessor  may  thus  find  himself  deprived 
of  the  security  of  a  solvent  tenant  to  whom 
he  let  his  premises  at  a  high  rent,  and  get 
his  property  thrown  back  on  his  hands 
when  rents  have  fallen.  That  is  a  mis- 
fortune, but  all  we  can  say  is,  that  the 
Legislature  have  not  guarded  against  it, 
except  by  giving  the  lessor  the  right  of 
proving  against  the  bankrupt's  estate  for 
the  loss  which  he  has  sustained." 

In  the  present  case  the  rent  sued  for 
became  due  after  the  disclaimer,  and  ac- 
cording to  this  opinion  of  Lord  Bramwell 
the  right  of  the  lessor  to  sue  is  extinguished. 

The  above  opinion,  however,  was  not 
an  actual  dedaion,  and  was  not  necessary 
for  the  determination  of  the  particular 
case,  and  there  is  g^und  for  saying  that 
Lord  Bramwell  shrank  from  the  logical 
consequence  of  his  own  opinion  when  he 
decided  in  &vour  of  the  plaintiff. 

In  Ex  parte  Walton  (4),  1881,  Sir 
Geoi^  Jeesel,  Master  of  the  Bolls,  and 
Lord  Justice  James  expressed  strong 
opinioncL  tending  in  an  opposite  direction. 
In  that  case  Walton,  having  granted  a 
lease  to  one  Levy  of  certain  premises  at 
70^.  a  year  rent^  Levy,  in  consideration  of 
a  premium,  granted  an  underlease  to  one 
Michaelson  at  65^  a  year  rent.  Levy 
became  bankrupt,  and  his  trustee  being 
desirous  of  disclaiming  his  now  valueless 
and  onerous  lease  under  the  provisions  of 
the  23rd  section  of  the  Act,  applied  for 
leave  to  the  Court  as  required  by  rule  28 
of  the  Bankruptcy  Rules,  1871  (7).  This 
application  was  opposed  by  Walton,  the 
lessor,  upon  the  ground  that  the  disclaimer, 
by  operating  as  a  surrender  of  the  head 
lease,  would  deprive  him  of  all  remedies 
for  the  rent  originally  reserved,  and  leave 
him  entitled  only  to  the  rent  reserved  by 
the  underlease.  The  Bankruptcy  Court 
granted  leave  to  disclaim.  From  this, 
Walton  appealed.  The  Lords  Justices 
affirmed  the  decision  of  the  Bankruptcy 
Courts  accompanying  their  decision  with 

(7)  Rule  28;  "Where  any  property  of  a 
bankrupt  acquired  by  a  trustee  under  the 
Bankruptcy  Act,  1869,  shall  consist  of  a  lease- 
hold interest,  the  trustee  shaU  not  execute  a 
disclaimer  of  the  same  without  leave  of  the 
Oourt  being  first  obtained  for  that  puipoBe." 


a  declaration  of  opinion  that  the  disclaimer 
would  not  produce  the  injurious  conse- 
quences to  the  lessor  apprehended  by  him. 
Sir  Qeorge  Jessel,  in  his  judgment,  refers 
to  what  Lord  Wensleydale  called  the 
golden  rule  for  construing  all  written 
instruments — namely,  that  '^the  gram- 
matical and  ordinary  sense  of  the  words 
is  to  be  adhered  to  unless  that  would  lead ' 
to  some  absurdity,  or  some  repugnance  or 
inconsistency  with  the  rest  of  the  instru- 
ment, in  which  case  the  grammatical  and 
ordinary  sense  of  the  words  may  be  modi- 
fied so  as  to  avoid  that  absurdity  and  in- 
oonsiBtency,  but  no  further  " — and  proceeds 
to  consider  whether  a  literal  coDstruction 
of  the  words  would  be  absurd  or  incon- 
sistent with  the  object  of  the  Act.  '^  The 
object  of  the  Legislature,"  he  says,  **  is  plain. 
When  a  man  becomes  bankrupt  he  is  not 
to  remain  liable  to  engagements  attaching 
to  his  property  when  tibat  property  is  taken 
away  from  him  :  the  Legislature  intended 
to  set  him  free  from  personal  obligations 
attaching  to  his  prop^y.  That  was  one 
object  of  the  section.  Another  object  was 
that  all  his  property  should  be  vested  in 
his  trustee,  .  .  •  and  that  when  the  trus- 
tee finds  that  the  property  will  not  produce 
a  surplus  beyond  the  value  of  the  liability 
affecting  it»  he  may  be  able  to  disclaim  it, 
and  so  get  rid  of  the  property  and  liability 
together.  Of  course,  he  is  not  to  keep  the 
property  and  at  the  same  time  to  get  rid  of 
the  liability.  This  was  the  object  of  the 
Legislature,  and  I  conceive  tibat  it  was 
their  only  object :  it  never  could  have 
been  their  intention  to  confiscate  the 
property  of  any  man  without  urgent 
reason  for  doing  so.  A  construction 
of  the  section  that  would  lead  to  such  a 
result  might  well  be  described  as  an  ab* 
surdity."  He  then  gives  as  illustrations 
the  cases  of  shares  or  contracts  or  leases 
deposited  as  security  for  advances,  and  pro- 
ceeds: "If  there  had  been  a  legal  mortgage 
of  the  lease  by  way  of  underlease  at  a 
peppercorn  rent,  if  section  23  is  construed 
literally,  the  lessor  would,  by  the  disclaimer, 
practically  lose  his  property  for  the  benefit 
of  the  mortgagee,  who  would  not  only  get 
his  mortgage  money,  but  would  be  able  to 
keep  the  property  free  from  the  obligation 
of  paying  any  rent  for  it.  The  results  of 
a  literal  consbuction  of  the  section  would 
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be  8o  monstrous  that  such  a  constmotion 
most  be  considered  absurd. . . .  Therefore 
it  seems  to  me  that  the  section  must  be 
read  as  meaning  that  the  property  is  to  be 
disclaimed  inier  m,  so  as  not  to  interfere 
with  the  rights  of  third  parties,  and  only 
for  the  benefit  of  the  bankrupt  and  his 
estate. .  . .  The  general  words  of  the  section 
are  to  be  limited  to  the  relief ....  of  the 
bankrupt,  his  trustee,  and  his  estate  from 
liability.''  Lord  Justice  James  expresses 
himself  much  to  the  same  effect.  He  says 
that  when  the  case  was  first  mentioned  he 
was  startled  at  the  consequences  which 
would  result  from  a  literal  construction  of 
the  section.  "  A  lessor/'  he  says, ''  has  a 
double  right — a  right  in  personam  on  the 
contract,  a  right  in  rem  by  distress  and 
by  the  power  of  re-entry.  When  a  lessee 
makes  a  sub-demise,  the  sub-tenant .... 
takes  the  property  subject  to  all  the  lessor's 
rights  in  rem,  ...  It  would  seem  to  be 
equally  against  principle  and  against  com- 
mon honesty  that  a  lessee,  by  becoming 
bankrupt,  should  deprive  the  lessor  of  his 
remedies  in  refn,  or  release  a  sub-lessee 
from  the  l^gal  liabUities  and  obligations  to 
which  the  property  was  in  his  hainds  liable 
before  the  bankruptcy.  Is  it  possible 
to  conceive  that  the  bankruptcy  of  the 
lessee  should  confiscate  the  lessor's  right, 
and  give  the  sub-lessee  an  absolute  immu- 
nity from  such  distress  and  forfeiture  t  The 
object  of  the  bankruptcy  laws  was  merely 
to  regulate  the  distribution  of  the  bank- 
rupt's assets  between  his  creditors,  and  to 
relieve  the  bankrupt  and  his  estate  from 
future  liability  to  his  creditors.  But  it 
was  never  intended  to  affect  rights  and 
liabilities  as  between  the  creditor  and  a 
third  party.  A  surety,  for  instance,  is  not 
dischfloged  by  the  buikruptcy  of  his  prin- 
cipal. But  to  revert  to  the  position  of 
lessor  and  lessee.  Take  the  case  of  a  lease 
with  a  surety  for  the  payment  of  the  rent. 
Could  it  ever  have  been  intended  that  the 
bankruptcy  of  the  lessee  was  to  release  the 
surety!" 

The  Lord  Justice  then  puts  other  illus- 
trations of  third  persons  whose  vested 
interests  are  supposed  to  be  threatened 
if  the  surrender  is  construed  literally ; 
and,  replying  to  the  contention  that  tiie 
Court  ought  not  to  give  its  assent  to  the 
disclaimer  unless  satLsOed  that  it  can  do  so 
Vol.  61.— Q.B. 


without  injustice  to  the  lessor  or  to  any- 
one else,  and  without  prejudice  to  any 
rights  or  remedies  of  or  against  any  third 
person,  he  says :  **  Seeing  that  that  would 
not  give  the  trustee  the  immunity  it  is 
intended  that  he  should  have,  the  more 
complete  and  satisfiu^tory  solution  of  the 
riddle  may  be  found  in  the  following  prin- 
ciple. When  a  statute  enacts  that  some- 
tlung  shall  be  deemed  to  have  been  done 
which  in  truth  and  met  was  not  done,  the 
Court  is  entitled  and  bound  to  ascertain 
for  what  purposes  and  between  what  per- 
sons the  statutory  fiction  is  to  be  resorted 
to.  Now  the  bankruptcy  law  is  a  special 
law,  having  for  its  object  the  distribution 
of  an  insolvent's  assets  equitably  amongst 
his  creditors  and  persons  to  whom  he  is 
under  liability,  and  upon  this  ceasio  bonorum 
to  release  him  under  certain  conditions  from 
future  liability  in  respect  of  his  debts  and 
obligations.  That  being  the  sole  object  of 
the  statute,  it  appears  to  me  to  be  legitimate 
to  say  that  when  the  statute  says  that  a 
lease  which  was  never  surrendered  in  fact 
is  to  be  deemed  to  have  been  surrendered, 
it  must  be  understood  as  saying  so  with 
the  following  qualification,  which  is  abso- 
lutely necessary  to  prevent  the  most  grievous 
injustice  and  the  most  revolting  absurdity : 
'  Shall,  as  between  the  lessor  on  the  one 
hand,  and  the  bankrupt,  his  trustee  and 
estate  on  the  other  hand,  be  deemed  to 
have  been  surrendered.'" 

Their  Lordships  made  an  order  dismissing 
the  appeal,  pre&cing  it  with  a  declaration 
of  the  opinion  of  the  Court ''  that  the  dis- 
claimer by  the  trustees  will  not  affect  the 
right  of  the  lessors  to  recover  the  rent 
reserved  by,  and  enforce  the  covenants 
contained  in,  the  original  lease  by  distress 
or  entry." 

It  was  contended  before  us  that  this 
declaration  of  the  law  by  learned  Judges, 
not  only  peculiarly  conversant  with  the 
law  of  bankruptcy,  but  sitting  in  the  Court 
of  Appeal,  was  both  decisive  upon  the 
question  now  before  us,  and  binding  upon 
us  sitting  in  a  Court  of  first  instance. 

In  dealing  with  this  contention  I  must 
point  out,  and  I  do  so  upon  the  authority 
of  the  Lord  Chancellor  (Lord  Selbome) 
discussini;  this  very  decision  in  The  East  and 
West  India  Dock  Companies  Case  (5),  that 
this  declaration  of  opinion  as  to  the  con- 
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struction  of  the  Act  was  wholly  beside  the 
question  that  was  before  the  Ooiirt.  The 
question  before  the  Court  was,  whether 
the  trustee  should  be  refused  leave  to  dis- 
claim a  leasehold  property  which  he  alleged 
was  valueless  and  burdensome.  The  ques- 
tion whether  the  disclaimer  would  operate 
injuriously  upon  the  rights  and  interests 
of  the  les:^r  had  no  bearing  whatever  upon 
this  question.  If  the  leasehold  which  de- 
volved upon  the  trustee  was  in  fact  value- 
less and  burdensome,  it  became  equally 
the  right  and  duty  of  the  trustee,  under 
the  23rd  section  of  the  Act  of  Parliament, 
to  disclaim  it  without  taking  upon  himself 
the  duty  of  considering  the  effect  upon  the 
rights  of  others,  and  rule  28  could  in  no 
way  affect  this  statutory  right  and  duty, 
and  was  made,  as  alone  it  could  be  made, 
by  the  authority  of  the  78th  section  of  the 
Act,  in  order  to  give  the  Court  a  control 
over  the  acts  of  trustees,  and  to  prevent 
them  from  improperly  exercising  the  power 
of  disclaimer  contrary  to  the  objects  and 
provisions  of  the  Act.  Indeed,  it  seems 
impossible  to  deny,  and  it  was  admitted 
by  Lord  Justice  James,  that  even  if  the 
legal  effect  of  the  disclaimer  would  be  to 
operate  injuriously  and  unjustly  upon 
the  rights  of  the  lessor  or  other  persons, 
that  would  afford  no  ground  or  reason  for 
withholding  from  the  trustee  leave  to  dis- 
claim, if,  in  fact,  the  leasehold  estate  which 
had  devolved  upon  him  was  valueless  and 
burdensome.  It  comes  therefore  to  this,  that 
even  if  the  opinions  expressed  by  the  Lords 
Justices  as  to  the  effect  of  the  disclaimer 
are  erroneous,  their  actual  decision  in  dis- 
missing the  appeal  in  and  refusing  to  with- 
hold the  leave  to  disclaim,  would  still 
remain  untouched  and  unimpeached,  and 
this  is  the  view  taken  by  the  Lord  Chan- 
cellor in  The  East  and  West  India  Dock 
Compant/s  Case  (5).  In  that  case  the 
dock  company  had  granted  a  lease  to  one 
Hill  for  twenty-one  years  at  300^.  a  year. 
Hill  assigned  the  lease  to  one  Clarke ;  sub- 
sequently Clarke  demised  the  premises  by 
way  of  underlease  to  Truman,  Hanbury 
ic  Co.,  by  way  of  mortgage  to  secure  an 
advance.  Clarke  subsequently  filed  a  peti- 
tion for  liquidation,  and  the  trustee  applied 
for  leave  to  disclaim,  and  the  Registrar 
having  granted  leave,  the  dock  company 
appealed.      The  Lord  Chancellor  in  dis- 


missing the  appeal  says,  ''The  rule  was 
evidently  made,  and  indeed  it  only  oould 
be  made,  for  the  effectual  execution  of  the 
23rd  section  of  the  Act,  and  of  the  objects 
of  that  section.  What  were  those  objects  t 
It  appears  to  us  that  the  object  was  to  cut 
short  by  disclaimer  all  liability  of  the  bank- 
rupt's estate  in  the  dasses  of  cases  which 
are  referred  to  ...  .  leaving  any  person 
injured  by  the  operation  of  the  s-HJtion  to 
prove  in  bankruptcy  for  whatever  be  could 
establish  to  be  the  value  of  the  iujury  done 
to  him.  .  .  .  The  power  is  to  be  exercised 
with  a  view  to  the  administration  in  bank- 
ruptcy of  the  bankrupt's  estate,  and  for  the 
benefit  of  all  the  persons  interested  in  that 
administration.  Therefore,  if  in  a  parti- 
cular case  it  appears  clear  that,  looking 
at  that  object  ^one,  the  disclaimer  ought 
to  be  allowed,  the  Court  would  be  intro- 
ducing considerations  foreign  to  the  pur- 
pose of  the  liCgislature  if,  for  collateral 
reasons  connected  with  the  position  of  other 
persons,  it  should  refuse  to  allow  it,  and 
thus  leave  on  the  bankrupt's  estate  a  bur- 
den which  under  that  section  might  be  got 
rid  .of,  and  ought  to  be  got  rid  of,  if  those 
collateral  considerations  did  not  prevail." 

It  will  be  farther  observed  that  in  the 
numerous  illustrations  given  by  the  Lords 
Justices  in  their  judgments  in  JSx  parte 
WaUon  (4),  no  opinion  is  expressed  as  to 
the  effect  of  a  disclaimer  upon  the  position 
of  the  original  lessee  where  there  has  been 
a  bankruptcy  of  the  assignee  of  a  lease.  It 
is  true  that  in  the  course  of  the  argument 
Lord  Justice  James  put  this  question  to 
the  counsel  of  the  trustee — ''Suppose  a 
lessee  assigned  his  lease,  and  then  the 
assignee  became  bankrupt,  and  his  trustee 
disclaimed  the  lease,  what  would  be  the 
effect  upon  the  obligation  of  the  lessee  on 
his  covenants  f "  to  which  the  counsel  re- 
plied that  it  would  not  affect  the  liability 
of  the  original  lessee,  for  which  he  cited 
Smyth  V.  l^orth  (I) ;  and  this  seems  to  be 
the  only  allusion  in  Ex  parte  WaUon  (4)  to 
the  case  of  the  assignment  of  a  lease  and 
the  bankruptcy  of  the  assignee. 

It  seems  to  me,  therefore,  that  Ex  parte 
WaUon  (4)  cannot  be  treated  as  an  autho- 
rity upon  the  question  now  before  us. 

So  far,  therefore,  as  these  authorities  are 
concerned,  it  still  remained  to  be  deter- 
mined what  was  the  meaning  and  inten- 
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tion  of  the  Legislature  when  it  declared 
that  the  property  of  a  hankrupt,  if  it  is  a 
lease,  shall,  upon  the  execution  of  a  dis- 
claimer by  the  trustee,  be  deemed  to  have 
been  surrendered.  Does  it  mean,  and  did 
the  Legislature  intend,  that  upon  the  dis- 
claimer the  term  of  years  should  cease  and 
determine,  and  that  upon  such  determina- 
tion the  estate  in  the  land  should  revert  to 
the  lessor,  as  it  would  do  upon  an  actual 
surrender  in  fia^,  and  so  release  the  bank- 
rupt personally  and  his  estate  from  all 
future  liability,  direct  and  indirect,  to  the 
rent  and  upon  the  covenants  of  the  lease ; 
or  was  it  the  intention  merely  to  release 
the  bankrupt  and  his  estate  by  an  operation 
short  of  an  actual  surrender,  leaving  the 
term  and  its  obligations  subsisting,  so  far 
as  third  persons  were  concerned,  unless  and 
until  the  lessor  actually  accepted  the  dis- 
claimer and  re-entered  upon  his  estate  1 

This  I  conceive  to  be  a  correct  way  of 
stating  the  alternative  views. 

The  canons  and  principles  of  interpreta- 
tion of  statutes  are  too  well  known  and 
too  well  settled  to  require  any  lengthened 
statement  or  illustration.  Prima  facie,  the 
ordinary  and  grammatical  sense  of  the  lan- 
guage, especially  if  the  words  used  have  a 
well  known  and  technical  meaning,  is  to 
be  adhered  to;  but,  as  Lord  Selbome  says 
in  the  case  of  The  Caledonian  Railway 
Company  v.  The  North  British  Railway 
Company  (8),  "  The  more  literal  construc- 
tion ought  not  to  prevail  if  it  is  opposed 
to  the  intention  of  the  Legislature  as  ap- 
parent by  the  statute,  and  if  the  words  are 
sufficiently  flexible  to  admit  of  some  other 
construction  by  which  that  intention  will 
be  better  effectuated."  The  duty  of  the 
Courts  of  law  is  undoubtedly  to  ascertain 
the  intention  of  the  Legislature,  and  to 
give  effect  to  that  intention,  if  the  language 
will  admit  of  their  doing  so,  adding  nothing 
to  the  language  and  taking  away  nothing. 
"  It  is  the  internal  sense,"  says  Plowden, 
*^  that  makes  the  law — ^the  letter  of  the  law 
is  the  body,  and  the  sense  and  reason  of 
the  law  is  the  soul."  Where  doubts  and 
difficulties  have  arisen  as  to  the  real  inten- 
tion of  the  Legislature  in  using  certain 
language,  no  sounder  guide  has  been  laid 
down  than  the  resolutions  anived  at  by  Sir 

(8)  Law  Bep.  6  App.  Gas.  114. 
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Roger  Manwood  and  the  Barons  of  the 
Exchequer  in  Haydorle  Case  (9)— namely, 
that  regard  should  be  had,  first,  to  the  pre- 
viously existing  state  of  the  law ;  secondly, 
to  the  mischi^  and  defects  not  provided 
for  by  that  law;  thirdly,  to  the  remedy 
provided  by  the  Legislature;  and  fourthly, 
to  the  true  reason  of  that  remedy.    These, 
as  Lord  Ck>ke  says,  "  are  the  veiy  lock  and 
key  to  set  open  the  windows  of  the  sta- 
tute."   The  intention  of  the  Legislature  is 
to  be  thus  ascertained  from  the  language 
actually  used.     "  The  Court,"  says  Vice- 
Chancellor  Wigram,  "  is  not  to  allow  con- 
jectural interpretations  to  usurp  the  place 
of  judicial  exposition ; "  and  although  the 
spirit  is  to  be  r^arded  no  less  them  the 
letter,  yet  the  spirit  is  to  be  collected  from 
the  letter,  and  where  Courts,  in  order  to 
escape  from  hard  and  unjust  consequences, 
decide  that  which  they  think  the  Legisla- 
ture ought  to  have  enacted  rather  than 
what  it  has  expressed,  they  are  not  ex- 
ppunding  but  making  the  laws.     The  pre- 
sent statute  of  1869  is  declared  in  the 
preamble  to  be  an  Act  to  consolidate  and 
amend  the  law  of  bankruptcy,  and  by  a 
comparison  of  the  previous  statutes  of  1809 
(49  Geo.  3.  c.  121),  1825  (6  Geo.  4.  c  16) 
and  1849  (12  k  13  Vict.  c.  106),  and  the 
numerous  decisions  upon  them,  it  will  be 
apparent  that  a  large  and  sweeping  change 
in  the  law  was  intended,  the  main  pur- 
poses being — ^first,  the  taking  away  from 
the  bankrupt  the  whole  of  bis  available 
beneficial  property,   and  its  distribution 
equally  amongst  his  creditors;  and  secondly, 
the  complete  dischaige  of  the  bankrupt 
from  all  his  liabilities  present  and  future. 
"  The  intention,"  says  Lord  Justice  James 
—Ex  parte  Ilynvi  Coal  and  Iron  Com- 
pany; in  re  Hide  (10) — "was  that  every 
possible    demand,  every    ponible    claim, 
every  possible  liability,  except  for  personal 
torts,  is  to  be  the  subject  of  proof  in  bank- 
ruptcy ;  the  broad  purview  of  this  Act  is 
that  the  bankrupt  is  to  be  a  freed  man — 
fr«ed  not  only  from  debts,  but  from  con- 
tracts, liabilities,  engagements  and  contin- 
gencies of  every  kind ;  and  with  regard  to 
onerous  contracts,  as  to  land  or  anything 
else,  the  trustee  may  disclaim  them  alto- 

(9)  3  Coke's  Bep.  7. 

(10)  41  Law  J.  Bep.  Bankr.  5;  Law  Bep.  7 
Chanc.28. 
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gether,  and  if  he  difldaims  them,  the  bank- 
rupt is  relieved  from  them  and  is  no  longer 
liable,  and  the  creditor  is  entitled  to  prove 
for  the  injury."  The  question  that  now 
naturally  arises  is,  what  was  the  posi- 
tion of  a  bankrupt  before  this  statute 
in  relation  to  his  leasehold  property  and 
its  liabilities  and  obUgations  1 

From  1809  to  1869  his  position  was 
this — that  if  his  assignees  in  bankruptcy 
elected  to  take  the  land  he  could  not  be 
sued  for  the  rent  or  upon  the  covenants  in 
the  lease,  and  if  the  assignees  declined  it 
the  bankrupt  could  not  be  sued  if  within 
fourteen  days  he  delivered  up  the  lease  to 
the  person  entitled  to  the  rent.  Under  this 
law  questions  arose  as  to  the  liability  of 
sureties  for  bankrupt  lessees,  and  as  to  the 
liability  of  original  lessees  where  the  leases 
had  been  a&signed  and  the  assignee  had 
become  bankrupt ;  on  the  one  side  it 
was  contended  that  the  delivery  up  of 
the  lease  by  the  lessee  operated  as  a  sur- 
render of  the  lease,  and  so  discharged  the 
lessee  or  surety,  as  the  case  might  be.  It 
was,  however,  decided  that  the  statutes 
merely  gave  a  personal  discharge  to  the 
bankrupt,  leaving  original  lessees  and  sure- 
ties liable  on  their  personal  covenants — 
Manning  v.  Flight  (11),  Inglisv.  Mcbcdou- 
gaU  (12),  Wtkh  v.  WeUh  (13)  and  Tuck  v. 
Fry  son  (H). 

The  practical  effect  of  this  state  of  the 
law  was  that  on  the  one  hand  the  lessor,  if 
he  accepted  a  lease  so  returned  to  him  and 
retook  possession  of  the  land,  was  without 
any  redress  for  loss  or  injury  if  the  land 
were  of  less  annual  value  than  the  rent 
reserved ;  and  on  the  other  hand,  if  he  did 
not  accept  the  land,  the  liability  of  the 
surety  or  of  the  original  lessee,  as  the  case 
might  be,  upon  their  personal  covenants 
remained  to  the  end  cf  the  term,  and  as 
they  could  not  come  in  and  prove  under 
the  bankruptcy  in  respect  of  the  liabilities, 
they  were  entitled  to  sue  the  bankrupt, 
who,  by  this  indirect  and  circuitous  pro- 
cess, remained  liable  for  the  rent,  although 
he  had  given  up  his  lease. 

The  position  of  sureties  for  the  payment 
of  annuities  granted  by  bankrupts  was  pre- 

(11)  1  Law  J.  Bep.  E.B.  96 ;  8  B.  &  Ad.  211. 

(12)  1  Moore,  196. 
(18)  4  M.  *  8.  888. 

(U)  6  Bing.  821 ;  8  Law  J.  Bep.  C.P.  10. 


oisely  similar  to  this  under  the  statute  of 
1809,  but  was  altered  by  the  statute  of 
1825,  by  which  it  was  enacted  that  an 
annuity  creditor  of  a  bankrupt  should  not 
sue  the  surety  until  the  annuitant  had 
proved  under  the  bankruptcy  for  the  value 
of  the  annuity,  and  if  the  surety  paid  the 
amount  so  proved,  he  was  discharged,  and 
if  he  did  not  pay  the  amount,  then  he 
could  be  sued  for  the  accruing  amounts  of 
the  annuity  as  they  became  due,  until  the 
annuitant  should  be  paid  the  amount 
proved,  together  with  interest  at  four  per 
cent.,  and  then  the  certificate  should  be  a 
discharge  to  the  bankrupt  against  all 
claims  of  the  surety,  who  was  throughout 
to  be  entitled  to  the  benefit  of  the  annui- 
tant's proof  upon  the  estate. 

This  was  the  position  of  things  when 
the  statute  of  1869  was  passed,  and  this 
Act  having  in  view  the  objects  already 
referred  to,  enacts  that  when  any  property 
of  a  bankrupt  consists  of  a  lease  burdened 
with  onerous  covenants  the  trustee  may 
disclaim  the  property,  and,  upon  the 
execution  of  the  disclaimer,  the  lease  shall 
be  deemed  to  have  been  surrendered, 
and  any  person  injured  thereby  shall 
be  deemed  a  creditor  to  the  extent  of 
the  ii\jury ;  and  the  question  now  arises 
whether  it  wajs  the  intention  of  the  statute 
that  it  should  or  should  not  be  any  longer 
optional  with  a  lessor  to  accept  or  reject 
the  giving  up  to  him  of  the  land  in  the 
hands  of  a  bankrupt  tenant ;  on  the  one 
side  it  is  said  that  it  never  could  have 
been  the  intention  of  the  Legislature  that 
these  words  should  be  applied  literally  and 
in  their  simple  and  primary  senae,  beloause 
that  would  have  the  efl^  not  merely  of 
relieving  the  bankrupt  and  his  estate  but 
of  destroying  and  confiscating  the  right  of 
the  lessor  against  third  parties,  which 
oould  not  have  been  intended,  and  there- 
fore the  language  of  the  Act  in  order  to 
avoid  such  monstrous  and  absurd  oonae- 
quences  must  be  read  with  a  qualification. 
With  regard  to  this  argument  I  m^y  point 
out  that  a  large  number  of  the  unjust 
consequences  alleged  would  not  in  fact 
follow  from  a  strict  application  of  the 
language  in  its  technical  and  established 
sense — ^an  actual  surrender,  in  fiaety  of  a 
lease  never  could  have  had  any  greater 
effect  than  a  grant  of  the  real  and  bene- 
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ficial  interest  which  it  was  in  the  power  of 
the  snrrenderers  to  surrender ;  it  operated 
merely  as  a  grant,  and  the  surrenderee  came 
in  under  the  grant ;  all  vested  lights  and 
interestscarvedont  of  the  surrendered  lease 
would  remain  unaffected  by  the  surrender. 
The  best  illustration  of  this  is  the  case 
of  Bradskaw  v.  Davenport  (15),  which  was 
an  action  of  qtuire  vmpedit  of  the  vicarage 
of  Orton,  which  was  appendant  to  the 
rectory  of  Orton,  in  Leicestershire,  and  the 
case  was  this.     The  Earl  of  Huntington, 
beiiig  possessed  of  the  rectory  for  a  term 
of   fifteen  years,  granted   the  next  pre- 
sentation of   the  vicarage,   if   it  should 
happen  to  become  void  during  the  term,  to 
the  plaintiff.     The  earl  died,  and  his  suc- 
cessor surrendered  the  residue  of  the  term 
in  the  rectory  to  the  Bishop  of  Oxford  then 
in  reversion,  and  the  bishop  then  demised 
the  rectory  to  the  defendant,  and  after- 
wards, but  within  the  fifteen  years,  the 
vicarage  became  void.     It  was  held  that 
although    the   term  was  in  ret  veritate 
determined    before  the    vicarage  became 
void,  yet,  aooordiog  to  the  real  meaning  of 
the  grant,  the  vicarage  was  vacated  during 
the  term.     To  return  to  the  position  of 
the  lessor,  he  in  fact  would  have  his  land, 
and  if  he  was  injured  he  would  be  entitled 
to  claim  upon  the  estate  for  the  amount  of 
his  loss,  and  could  hold  the  surety  respon- 
sible to  the  same  amount. 

On  the  other  hand,  if  the  disclaimer  is 
not  to  operate  as  a  surrender  in  the  full 
sense  of  the  word,  this  consequence  follows 
— that  after  a  disclaimer  a  surety  would  be 
responsible  for  the  rent  and  upon  the 
covezumts  for  the  whole  residue  of  the 
term,  and  would  be  entitled  to  prove  as  a 
creditor  for  the  capitalised  value  of  this 
liability ;  and  thus  the  bankrupt's  estate, 
although  deprived  of  the  property,  would 
be  liable  to  a  proof  not  merely  for  the 
amount  of  injury  sustained  by  the  lessor, 
but  for  the  capitalised  value  of  the  rent 
for  the  whole  residue  of  the  term,  a  result 
which  might  make  it  more  disastrous  for 
the  trustee  to  disclaim  a  burdensome  and 
valueless  property  than  to  accept  it  with 
its  burdffi[LS.  Nor  does  it  appear  to  me  that 
the  power  of  the  Court  to  order  possession 
of  disclaimed  property  to  be  delivered  up 

(15)  8  Coke,  144. 
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to  persons  interested  in  it  extends  to 
delivering  up  a  disclaimed  lease  to  a  surety. 
I  think  that  provision  only  applies  to 
cases  where  the  applicant  is  entitled  to  pos- 
session. 

From  these  considerations  I  should  have 
thought  that  it  was  still  an  open  question 
for  determination  whether  or  not  the  sur- 
render intended  by  the  statute  was  not  a 
surrender  in  its  well  known  and  proper 
meaning  with  all  its  logical  consequences ; 
but  my  attention  has,  since  I  have  entered 
upon  the  consideration  of  this  question, 
been  called  to  a  very  recent  and  still  un- 
reported decision  of  yice-Chanoellor  Hall 
in  a  case  of  the  East  and  West  India  Dock 
Company  v.  Hill  (6),  in  April,  1882,  in 
which  he  appears  to  have  directly  decided 
the  point,  and  has  held  the  lessee  liable  for 
rent  accruing  due  after  the  date  of  the  dis- 
claimer, holding  that  the  surrender  is  of 
a  limited  and  qualified  character  only. 

Under  these  drcumstanoes  I  do  not  con- 
sider that  I  am  at  liberty  to  treat  the  ques- 
tion an  open  one,  and  that  I  am  bound  in 
obedience  to  the  decision  of  a  Court  of  co- 
ordinate jurisdiction  to  hold  that  the  sur- 
render has  not  discharged  the  plaintiff  or 
the  defendant  from  their  obligations  upon 
their  covenants. 

Jitdgment/or  the  plaint^. 


Solicitors — Chester,  Mayhew,  Broome  k  Giif- 
fithes,  agents  for  Peele  &  Peele,  Shrewsbury, 
for  piaintiif ;  Sole,  Turner  k  Knight,  agents 
for  Cooper  ic  Haslewood,  Bridgnorth,  Sdop, 
for  defendant. 


1882.     1 
J  ne  12  r  ^^^^*^^^  *•  MUsaRAVK  and  sok. 

Practice — County  Court — County  Courts 
Act,  1875  (38  (f:  39  Vict,  c.  50),  a.  6— JS^w- 
ployers'  Liability  Act,  1880  (43  fk  44  Vict. 
c.  42),  *.  7 — Notice  of  Injury,  Sufficiency 
of. 

At  the  trial  of  cm  action  m  the  County 
Court  the  Judge  took  a  note  of  the  evidence, 
and  gave  the  d^endanis  leaie  to  move  on 
ons  paint,  no  other  question  of  law  being 
mJMi.'— Held,  that  on  the  appeal  the  d^en- 


626 


QXtEEIsrS  fiENCfi  DIVISIOH. 


[N.& 


Clarkson  ▼.  Mutgrave. 

dants  could  not  be  heard  on  a  point  of  law 
which  had  not  been  raised  be/ore  the  CourUy 
Court  Judge  at  the  trial. 

A  notice  of  action  under  the  Employers* 
LiabUUy  Act,  1880  (43  d;  44  Vict.  c.  42), 
8.  7,  is  good  which  in  substance  states  the 
cause  of  injury,  and  which,  although  in- 
accurate or  defective,  does  not,  in  the 
opinion  of  the.  Judge  who  tries  the  action, 
prejudice  or  mislead  the  defendant  in  his 
defence. 

This  was  a  motion  to  shew  cause  why 
the  verdict  obtained  in  the  County  Court 
should  not  be  set  aside  and  judgment 
entered  for  the  defendants,  or  a  new  trial 
had,  on  the  ground  of  the  insufficiency  of 
the  notice  of  action  under  the  Employers' 
LiabiUty  Act,  1880  (43  &  44  Vict.  c.  42), 
and  that  there  was  no  evidence  of  liability 
under  that  statute. 

The  action  was  brought  in  the  County 
Court  of  Lancashire,  holden  at  Bolton,  by 
Jane  Gertrude  Clarkson,  suing  by  her  next 
friend  Thomas  Clarkson,  against  the  firm 
of  John  Musgrave  &  Sons,  in  whose  em- 
ploy the  plaintiff  waa 

It  appeared  that  the  plaintiff,  a  child  of 
thirteen,  was  employed  in  a  mill  belonging 
to  the  defendants  as  a  doffer,  and  that  on 
the  13th  of  December,  1881,  she  was  sent 
by  the  dofBng  mistress  down  to  the  cellar 
to  fetch  some  bobbins,  and  that  on  her 
return  in  the  hoist,  while  stooping  to  pick 
up  some  bobbins,  her  foot  slipped  and  was 
caught  between  the  hoist  and  the  wall,  and 
she  was  injured.  It  was  the  duty  of  the 
doffing  mistress  to  accompany  the  girls  in 
the  hoist. 

Notice  was  given,  in  accordance  with 
section  7  of  the  Employers'  Liability  Act, 
1880  (43  &  44  Vict.  c.  42),  in  the  follow- 
ing  terms : — 

"I  do  hereby,  as  solicitor  for  and  on 
behalf  of  Jane  Gertrude  Clarkson,  of  53 
Lyon  Street,  Little  Bolton,  in  the  county 
of  Lancaster,  doffer,  being  at  the  time 
hereinafter  mentioned  in  your  employment 
at  your  Doubling  Mill  in  Marsh  Fold, 
HaUiwell,  in  the  said  county,  as  a  doffer, 
give  you  notice,  according  to  the  form  of 
&e  statute  in  such  case  made  and  provided, 
that  on  the  thirteenth  day  of  December 
last,  the  said  Jane  Gertrude  Clarkson  was 
iijjjured  in  consequence  of  your  negligence 


in  leaving  a  certain  hoist  in  your  ware- 
house unprotected,  whereby  the  said  Jane 
Gertrude  Clarkson  had  her  foot  caught  in 
the  casement  of  the  said  hoist,  and  her  foot 
and  leg  were  severely  injured,  and  the  said 
Jane  Gertrude  Clarkson  will  daim  com- 
pensation for  such  injuries. 

<*  Dated  this  14th  day  of  January,  1882. 

"  M.  Fielding, 
''  7,  Fold  Street,  Bold  Street, 
''Solicitor  for  the  said  Jane  Gjertrude 

Clarkson. 
**  To  Messrs.  J.  Musgrave  &  Sons, 

"  Marsh  Fold  Doubling  Mill, 
"  Marsh  Fold,  HaUiwelL" 

At  the  trial  of  the  action  in  the  Couniy 
Court,  it  was  objected  by  the  defendants 
that  the  above  notice  was  insufficient,  and 
did  not  comply  with  the  provisions  of  sec- 
tion 7  of  the  Employers'  Liability  Act, 
1880  (43  &  44  Vict.  s.  42),  and  the  learned 
County  Court  Judge,  upon  the  application 
of  the  defendants,  took  a  note  of  the 
point. 

The  jury  found  for  the  plaintiff  20L 
damages,  and  upon  being  asked  as  to  neg- 
ligence, said  that  there  was  no  negligence 
in  the  construction  of  the  hoist,  but  that  it 
was  negligent  of  the  doffing  mistxess  to  allow 
the  plaintiff  to  go  in  it  unaccompanied. 

Bosa^iquet,  for  the  plaintiff,  shewed 
cause. — The  notice  is  good,  and  complies 
with  section  7  of  the  Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42)  (1).  That 
section  prescribes  that  the  notice  shall 
state,  in  ordinary  language,  the  cause  of 
the  injury  and  tiie  date  at  which  it  was 
sustained.     Ordinary  language  is  all  tiiat 

(1)  By  the  7th  section  of  the  Employers*  Lia- 
Dility  Act,  1880  (43  ic  44  Vict.  c.  42),  "  Notice  in 
respect  to  an  injury  under  this  Act  shall  give 
the  name  and  address  of  the  person  injured,  and 
shall  state  in  ordinary  language  the  cause  of 
the  injury  and  the  date  at  which  it  was  sus- 
tained, and  shall  be  served  on  the  employer,  or 
if  there  is  more  than  one  employer,  upon  one  of 
such  employers.  .  .  .  A  notice  under  this  section 
shall  not  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuraoy  therein,  unless  the  Judge 
who  tries  the  action  arising  from  the  injury 
mentioned  in  the  notice  shall  be  of  opinion  that 
the  defendant  in  the  action  is  prejudiced  in  his 
defence  by  such  defect  or  inaccuracy,  and  that 
tiie  defect  or  inaoouracy  was  for  the  pjxrpose  of 
misleadinfir.'* 
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the  Act  requires,  and  mere  inaecnracy 
does  not  invalidate  the  notioe.  It  wotdd 
he  otherwise  if  the  notice  was  framed  for 
the  purpose  of  misleading,  but  this  is  not. 
As  to  the  second  ground  upon  which  this 
rule  was  obtained,  it  is  not  competent  to 
the  defendants  to  raise  the  point  now. 
Rhodes  ▼.  The  Liverpool  Comfmerdal  In- 
vestment Company  (2)  shews  that  the  point 
must  be  taken  before  the  County  Court 
Judge  at  the  trial  and  a  note  taken  of  it, 
and  with  that  decision  Morgan  v.  Rees  (3) 
agrees.  The  other  side  will  rely  upon 
Seymour  v.  Coulaon  (4) ;  but  when  that 
case  is  examined  it  is  not  contradictory  of 
the  others,  and  in  reality  is  not  upon  the 
same  point. 

Orompton,  Q.C.,  in  support  of  the  rule. 
— Seymour  v.  Coulson  (4)  practically  over- 
rules Rhodes  V.  The  Liverpool  Commercial 
Investment  Company  (2).  If  that  is  not 
so,  the  latter  case  is  a  decision  against 
the  defendants.  There  is  nothing  in  the 
Countv  Courts  Act,  1875  (38  &  39  Vict. 
c.  50)  (5),  to  shew  that  it  is  a  condition  pre- 
cedent to  call  the  attention  of  the  County 
Court  Judge  to  the  point ;  and  it  is  sub- 
mitted that  the  Judge  having  in  fact 
taken  a  note  enables  this  Court  to  deal 
with  the  point. 

As  to  the  second  point,  upon  the  suffi- 
ciency of  the  notice,  it  is  to  be  observed 
that  the  jury  found  that  the  condition  of 
the  hoist  was  not  the  cause  of  injury,  but 
that  the  accident  was  due  to  the  negli- 
gence of  the  doffing  mistress,  in  allowing 
the  plaintiff  to  go  alone.    The  notice  is 

(2)  Law  Bep.  4  O.P.  D.  425. 

(3)  50  Law  J.  Bep.  Q.B.  491;  Law  Bep.  6 
Q.B.  D.  508. 

(4)  49  Law  J.  Bep.  Q.B.  604 ;  Law  Bep.  5 
Q.B.  D.  359. 

(5)  By  the  County  CJourts  Act,  1876  (38  &  39 
Yict.  c.  50),  B.  6,  at  the  trial  or  hearing  of  any 
cause  in  a  County  Court  on  which  there  is  a  right 
of  appeal,  "  the  Judge,  at  the  request  of  either 
party,  shall  make  a  note  of  any  question  of  law 
raised  at  such  trial  or  hearing,  and  of  the  facts 
in  evidence  in  relation  thereto,  and  of  his  deci- 
sion thereon,  .  .  .  and  he  shall,  at  the  expense 
of  any  person  or  persons  being  party  or  parties 
in  any  such  cause  ....  requiring  the  same  for 
the  purpose  of  appeal,  furnish  a  copy  of  such 
note,  .  .  .  and  ho  shall  sign  such  copy,  and  the 
copy  so  signed  shall  be  used  and  received  on 
such  motion  and  at  the  hearing  of  such  appeal,** 
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therefore  had,  for  it  alleges  a  cause  of  in- 
jury which  the  jury  have  in  effect  nega- 
tived by  their  verdict.  He  quoted  Keen 
V.  The  MUhoaU  Dock  Company  (6). 

Field,  J. — ^This  rule  must  be  discharged. 
It  was  obtained  on  two  grounds.  The  6rst 
one  raises  the  question  of  notice  under  the 
Employers'  Liability  Act,  1880;  and  the 
second  one  as  to  the  sufficiency  of  the  evi- 
dence at  the  trial.  Now,  with  regard  to 
the  first  point,  it  is  to  be  observed  that  the 
Employers'  Liability  Act,  1880  (43  &  44 
Yict.  c.  42)  (1),  has  given  a  remedy,  local 
and  cheap.  It  is  a  condition  precedent 
that  some  notice  should  be  given ;  and  if 
Mr.  Crompton's  contention  is  good,  he  is 
obliged  to  say  that  this  is  no  notioe  at  all. 
It  may  be  a  defective  notioe;  but  there 
can  be  no  doubt  that  it  was  a  notioe,  and, 
what  is  more,  it  is  in  the  very  language  of 
the  Act  of  Parliament.  The  object  of  the 
Act  is  to  give  a  remedy  to  injured  work- 
men, who  generally  are  unlearned  persons, 
and  when  the  Act  provides  that  a  notice 
shall  be  given  to  the  employer,  so  that  he 
may  enquire  into  the  alleged  cause  of  in- 
jury,  it  expressly  provides  that  such  notice 
^^  shall  state  the  cause  of  injury  in  ordi- 
nary language." 

As  to  the  second  point,  that  there  was 
no  evidence  of  negligence,  it  seems  to 
me  there  was  abundant  evidence  of  neg- 
ligence ;  but  that  we  cannot  now  consider, 
for  Mr.  Bosanquet's  objection  that  the 
point  not  having  been  taken  at  the  trial 
cannot  be  discussed  in  this  Court,  is  good. 
Now  before  the  passing  of  the  County 
Courts  Act,  1875  (38  &  39  Vict.  c.  50),  the 
appeal  from  the  County  Court  was  by 
Special  Case,  stated  by  the  Judge ;  and 
such  appeal  could  only  be  upon  a  question 
of  law.  But  by  the  Act  of  1875  (38  k  39 
Yict.  c.  50),  an  appeal  is  given  by  motion, 
"  to  any  person  aggrieved  by  the  ruling, 
order,  direction  or  decision  of  the  Judge  "; 
and  it  is  provided  that  at  the  trial  the 
Judge  shall,  at  the  request  of  either  party, 
make  a  note  of  any  question  of  law  raised  at 
such  trial,  and  of  the  facts  in  evidence  in 
relation  thereto,  and  of  his  decision  there* 
on.  Therefore  an  appeal  still  can  only 
be  upon  a  question  of  law  which  has  been 

(6)  Ante,  p.  277  ;  Law  Bep.  8  Q.B.  D.  482. 
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raised  at  the  trial.  The  object  of  the  sec- 
tion is — first,  to  give  the  other  side  notice 
of  what  the  point  relied  upon  is,  and  that 
the  Judge  may  have  his  attention  directed 
to  the  p>oint,  and  may  take  a  note  with 
a  view  to  it;  and,  secondly,  that  this 
Court  may  have  a  dear  record  of  what 
the  point  was  in  the  County  Court,  and  of 
the  evidence  upon  it. 

The  intention  of  the  Legislature  seems 
to  be  that  the  point  should  be  raised  be- 
fore the  County  Court  Judge  at  the  trial. 
Then,  is  there  any  authority  against  this 
view  of  the  section  1  The  case  of  Rhodes 
V.  The  Liverpool  Commercial  Investm^erU 
Company  (2)  is  distinctly  in  favour  of  it. 
It  has  be^  argued  that  the  case  of  Sey^ 
mour  V.  CouUon  (4)  has  overruled  Rhodes 
v.  The  Liverpool  Commercial  Investment 
Company  (2) ;  but  when  that  case  is  exar 
mined,  it  rather  supports  my  construction 
of  the  Act  of  Parliament.  The  Court,  in 
Seymour  v.  CouUon  (4),  expressly  guard 
themselves  from  saying  t^t  it  is  unneces- 
sary to  raise  the  point  before  the  County 
Court  Judge.  Lord  Justice  Brett  says, 
<'  We  are  not  called  upon  to  decide  what 
may  be  the  effect  in  a  case  where  no  note 
has  been  taken  and  no  request  has  been 
made  to  the  Judge  to  take  it."  To  the 
same  effect,  moreover,  is  the  language  of 
Lord  Bramwell  in  Morgan  v.  Rees  (3).  I 
am  therefore  fortified  by  the  authorities  in 
the  construction  of  the  section  at  which  I 
have  arrived. 

Cave,  J. — ^I  am  of  the  same  opinion. 
The  first  point  is  as  to  the  sufficiency  of 
the  notice  under  section  7  of  the  Em- 
ployers' Liability  Act,  1880  (43  k  44  Vict. 
c.  42).  The  notice  here  given  by  the  plain- 
tiff seems  to  me  to  comply  with  the  provi- 
sions of  the  section,  and  to  state  the  cause 
of  injury.  Even  if  it  were  defective,  the 
section  provides  that  the  notice  shall  be 
deemed  invalid  only  where  the  Judge  who 
tries  the  action  shall  be  of  opinion  that 
the  defendant  in  the  action  is  prejudiced 
in  his  defence  by  the  defect  or  inaccuracy, 
and  that  such  defect  or  inaccuracy  is  for 
the  purpose  of  misleading.  Now,  as  to 
the  second  point,  a  question  of  law  was 
raised  at  the  trial  as  to  the  sufficiency  of 
this  notice,  and  the  Judge  being  asked  to 
take  a  note  of  it,  did  so.  But  Mr.  Cromp- 
ton  now  asks  to  be  heard  upon  a  ques- 


tion of  law  which  was  never  raised  at  the 
trial,  and  upon  which  application  for  a  note 
was  never  made.  The  cases  dted  seem  to 
me  to  shew  that  this  is  contrary  to  the 
principles  of  the  County  Courts  Act^  1875 
(38  &  39  Vict.  c.  50).  Rhodes  v.  The 
lAverpool  Commiercial  Investment  Com" 
pomy  (2)  and  Seymour  v.  CofuJkon  (4)  re- 
cognise the  necessity  for  the  point  to  be 
raised  at  the  trial '  before  the  party  can 
rely  upon  it  on  appeal.  It  is  only  fkir  to 
the  County  Court  Judge  and  to  the  other 
side  that  the  point  should  be  taken  at  the 
hearing  in  the  County  Court,  and  should 
not  be  taken  afterwards. 

The  rule  must  be  discharged. 


Solidton — Chester,  Mayhew,  Broome  and  Grif- 
fithes,  agents  for  K.  M.  Fielding,  Bolton,  for 
plalnti&;  Johnston  k.  Harrison,  agents  for 
B.  k,  T.  H.  Winder,  Bolton,  for  defendants. 


-xQQcy         1  SMITH    AND    OTHBBS   V.  THB 
^^  '       '  J     LAMBETH  AND  OTHERS. 

Foor — Rating — Occupation — Bookstalls 
in  a  RaU\oay  Station, 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  106.] 


1882 
May  2 


i) 


Ex  parte  EiiaDON. 


Metropolis  Management  Acts  (18  ^  19 
Vict.  c.  120,  and  25  <&  26  Viet.  e.  102)— 
Practice — Right  of  Appeal — Order  made 
under  25  <fc  26  Viet.  c.  102.  s.  lb—Demo- 
lition of  Building — Appeal  in  respect  of 
Penalties  and  Forfeitures  —  Meaning  of 
Forfeiture, 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  94.] 
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[IN  THE  COURT  OP  APPEAL.] 
1882.      1  BBOWN  V.  THE  GREAT  WESTERN 

May  15.  J  railway  company.* 

Railway  Comp€my — Paaaengera*  Fares 
— Oreai  Western  Raihoay  Gampcmy^s  Acts 
— Equalisation  of  Fares  over  the  whole 
system  of  Amalgamaied  Eailways  — 
"  Rates,  ToUs  and  Charges  "—Absence  of 
Mile  Posts  on  Railway — Railway  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  20),  ss. 
H  and  96. 

By  their  original  Act  a  railway  company 
had  a  scale  of  authorised  charges  for  pas- 
sengers according  to  distance.  By  a  sub- 
sequent  Act  the  company  were  empowered 
to  make  a  short  extension  line,  and  charge 
a  lump  sum/or  passengers  over  that  exten- 
nofi.  A  sUU  later  A<a  allowed  the  compcmy 
to  amalgamate  with  another  existing  com- 
pany, on  condition  of  their  reducing  their 
charges  to  the  smne  scale  as  that  of  the 
other  company.  That  scale  was  Id,  a  mile 
for  each  tUrdMass  passenger.  The  plaintiff 
trameUed  over  the  compan^s  line,  including 
the  short  extension,  and  was  charged  a  sum 
whichwasaitherateo/morethanld.permUe 
calculated  over  the  whole  distance  tra/veUed, 
but  of  not  more  than  Id,  per  mUe  over  the 
distance  exclusive  of  the  extension,  assuming 
that  the  company  could  also  charge  the 
lump  swn/or  the  latter  piece.  To  this  fare 
the  company  added  five  per  cent,  far  Govern- 
ment duty.  On  action  brought  to  recover  the 
excess  above  Id,  per  mile  over  the  whole  dis- 
tance,— Held,  on  appeal,  that  the  effect  of  the 
later  Act  was  to  restrict  the  charge  of  the 
company  as  carriers  to  the  same  charges  over 
the  whole  Une  as  the  amcdgamcUed  company 
could  make,  and  therefore  the  pktintiffwas 
entitled  to  recover.  Keld,  fuHher,  that  the 
company  were  entitled  to  add  the  Oovemr 
ment  duty. 

By  the  original  Act  authorising  the  con- 
struction of  a  railway  the  company  were 
empowered  to  demand  certain  tolls  for  ^ 
carriage  of  passengers  and  goods,  and  upon 
payment  of  the  toUs  demandable  aU  persons 
should  be  entitled  to  use  the  railway.  The 
company  were  required  to  set  up  mile  posts 
along  the  whole  Une  at  the  distance  of  one 
quarter  of  a  mile  from  each  other,  and  it  was 
enacted  that  **  no  tolls  should  he  demanded 

♦  Gnram  Jessel,  M.R. ;  Brett,  L. J. ;  and 
Cotton,  L.J. 
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or  taken  by  the  com2)any  during  any  time 
at  which  the  mUe  posts  should  not  be  set 
up  a/nd  maintained."  The  plaintiff  having 
travelled  in  one  of  the  compcmy' s  trains 
along  their  line  at  a  time  when  two  of  the 
mile  posts  had  been  removed,  sited  to  recover 
the  fare  which  he  had  been  compelled  to 
poy  for  his  journeys,  on  the  ground  that 
it  was  not,  by  reason  of  the  ahove-mentioned 
enactment,  demandable : — Held,  that  he 
could  not  recover,  because  the  provisions  as 
to  mile  posts  applied  to  toUs  strictly  so  eaUed, 
and  not  to  passenger  rates. 

These  were  cross  appeals  from  the 
judgment  of  the  Queen's  Bench  Division 
(Field,  J.,  and  North,  J.),  reported  Ante, 
p.  156. 

The  action  was  brought  to  recover  either 
the  whole  or  a  portion  of  two  sums  which 
the  plaintiff  had  paid,  under  protest,  as 
fares  for  being  carried  as  a  passenger  in  a 
train  of  the  defendants  from  London  to 
Bristol  and  back. 

Bj  their  original  Act  of  1835  (5  &  6 
Will.  4.  c.  cvii.),  the  line  of  the  Great 
Western  Bailway  Company  extended  only 
to  Acton,  and  the  fares  were  regulated 
according  to  a  certain  scale.  By  an  Act 
of  1837  (1  Yict.  c.  xcii.),  the  company 
were  empowered  to  extend  their  line  to 
Paddington,  a  distance  of  5^  miles,  and  to 
charge  a  lump  sum  of  2s.  for  that  distance. 
By  an  Act  of  1847  (10  A  11  Vict, 
c.  ccxxvi.),  the  company  were  allowed  to 
amalgamate  with  the  Birmingham  and 
Oxford  Junction  Railway,  but  on  condi- 
tion of  reducing  their  tolls  to  the  same 
scale  as  that  railway — namely,  to  1^.  a 
mile. 

By  section  177  of  the  Act  of  1835 
the  company  were  required  to  put  up 
lists  of  toUs  and  to  put  mile  poets  at 
every  quarter  of  a  mile,  and  were  pro- 
hibited from  taking  any  rates  or  tolls 
for  any  article  or  passenger  carried  along 
the  railway  except  during  the  time  the 
boards  and  posts  should  be  affixed.  The 
same  is  in  effect  enacted  by  the  Railway 
Clauses  Consolidation  Act,  1845  (8  Yict. 
c.  20),  ss.  94  and  95. 

The  &cts  shortly  were  that  the  distance 
from  F^dington  to  Bristol  is  nearly  118^ 
miles,  and  the  plaintiff  was  charged  a  fare 
which  was  at  the  rate  of  more  than  Id.  per 
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mile  over  the  whole  distance  travelled,  but 
of  not  more  than  \d,  per  mile  over  the 
distance  exclusive  of  that  between  Acton 
and  Faddington,  assuming  the  company 
could  charge  a  lump  sum  for  the  latter 
piece.  To  the  fare  the  company  added 
five  per  cent,  for  the  Government  duty, 
such  duty  being  calculated  not  merely  on 
the  fare  but  on  the  additional  five  per 
cent,  itself.  At  the  time  when  the  fare 
was  taken  there  was  no  mile  post  at  the 
118th  mile,  and  none  at  the  quarter  mile 
beyond  the  118th  mile  from  Faddington. 

The  plaintiff  in  the  Court  below  con- 
tended— first,  that  in  consequence  of  the 
absence  of  the  mile  posts  he  was  entitled 
to  recover  the  whole  of  the  fare ;  secondly, 
that  if  not  entitled  to  recover  the  whole, 
he  was  entitled  to  recover  the  difference 
between  \d,  a  mile  and  the  sum  paid. 

In  the  result  judgment  was  given  for 
the  plaintiff  on  the  second  point  fbr  2(2. 

iVom  this  decision  both  parties  appealed. 

The  defendants'  appeal  was  heanl  first. 

R.  E.  Webster,  Q.C,  and  R.  S.  Wright, 
for  the  defendants. 

The  plaintiff  appeared  in  person,  but 
was  not  called  upon. 

The  arguments  were,  in  substance,  the 
same  as  in  the  Court  below. 

Jessel,  M.R. — I  think  the  judgment  of 
the  Court  below  was  right.  The  simple 
question  is.  What  is  the  meaning  of  the 
expression  "  The  Great  Western  I&ilway  " 
when  used  in  the  Act  of  1847 )  The  Act 
of  1835  makes  provision  for  the  payment 
of  rates  and  tolls.  By  section  163  of  that 
Act  any  person  may  use  the  railway  on 
payment  of  the  rates  and  tolls.  By  section 

164  the  company  were  entitled  to  take  a 
toll  strictly  so  called,  that  is,  for  people 
using  their  own  carriages  and  locomotives 
for  the  carriage  of  goods.     Then  section 

165  provided  a  similar  toll  for  passengers, 
beasts,  cattle  and  animals.  Section  166 
empowered  the  company  to  provide  loco- 
motive power  for  those  persons  who  sup- 
plied their  own  carriages  and  waggons, 
and,  as  regards  the  locomotive  power,  they 
were  to  supply  it  on  any  terms  they 
thought  proper.  That  had  nothing  to  do 
with  the  mileage  rate.     Then  by  section 


167  the  company  were  authorised  to  be 
carriers,  and  to  provide  both  locomotive 
power  and  carriages,  and  then  they  were 
not  limited  as  to  charges  except  that  they 
were  to  make  reasonable  charges.  The 
Act  of  1837  enabled  the  company  to  extend 
the  line  from  Acton  to  Faddington,  and  it 
is  called  ''An  Act  to  enable  the  Great 
Western  Railway  Company  to  extend  the 
line  of  such  railway."  The  first  clause 
enacts  that  certain  recited  Acts  referring 
to  the  railway  shall,  except  such  of  them 
as  have  been  repealed,  &c.,  extend  and  be 
oonstimed  to  extend  to  the  new  piece  of 
line,  and  then  it  empowers  the  company 
to  make  the  extended  piece  of  line.  Sec- 
tion 41  says  that  whereas  the  company 
will  incur  great  additional  expense  in 
extending  the  said  railway  to  Faddington, 
they  shall  be  entitled  to  chai^  for  that  5^ 
miles  of  the  line,  in  lieu  of  the  rates 
authorised  to  be  demanded  by  the  first 
recited  Act,  lump  tolls,  as  they  are  called, 
for  the  whole  distance.  Section  43  entitles 
them  to  make  a  reasonable  charge  for  sup- 
plying locomotive  power;  but  I  think  it  is 
clear,  under  the  general  words  of  the 
finst  section,  that  the  Great  Western  Bail- 
way  Company  have  a  right  beyond  question 
to  act  as  carriers  between  Acton  and  Fad- 
dington— that  is,  they  might  still  therefore 
make  any  charge  they  thought  fit  to  make 
or  could  obtain  payment  of  under  the  pro- 
visions of  the  first  Act. 

The  result,  therefore,  of  a  consideration 
of  the  Acts  seems  to  be  this,  that  the 
Great  Western  Railway  main  line  is  ex- 
tended to  Faddington ;  that  as  to  the  part 
of  the  line  between  Acton  and  Faddington 
they  had  a  right  to  charge  a  lump  sum  for 
toll — any  sum  they  could  get  when  they 
acted  as  carriers,  and  any  sum  that  might 
be  reasonable  when  they  supplied  locomo- 
tive power ;  but  that  as  regards  the  rest  of 
the  line,  they  were  limited  as  to  tolls  and 
mileage  rates,  but  that  the  other  two 
matters  were  chargeable  in  the  same  way. 
I  believe  the  fact  to  be  that,  in  stiictness, 
the  mileage  charges  never  came  into  action, 
and  that  the  company  from  the  beginning 
acted  as  carriers,  so  that  at  the  time  when 
this  Act  of  Farliament  was  passed  the 
provisions  of  the  Act  were  that  they  were 
to  charge  what  was  reasonable. 

Now  it  must  be  remembered  there  was 
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no  other  limit  at  that  time  on  their  rate  of 
charges  when  they  acted  as  carriers,  and, 
as  I  said  hefore,  I  think  they  always  did 
act  as  carriers.  Practically  there  was  no 
limit,  except  that  they  should  charge  what 
was  reasonable. 

Now  that  being  so,  the  Act  of  1847  en- 
abled them  to  amalgamate  themselves  with 
two  other  railwajrs  on  the  terms  that  their 
tolls  should  be  reduced — that  is,  that  they 
should  not  charge  more  than  those  rail- 
ways charged.  Now,  recollecting  what  I 
have  said,  we  must  turn  to  their  other 
Acts.  The  Great  Western  Railway  Com- 
pany had  power  to  charge  what  they 
thought  reasonable  as  carriers,  and  they 
had  then  the  power  to  charge  mileage  rates, 
BO  that  if  the  aigument  were  to  prevail 
that  this  would  only  apply  to  tolls  which 
could  be  charged  according  to  mileage,  that 
would  not  aiect  the  Great  Western  Rail- 
way Company  who  always  acted  as  carriers. 
But  it  is  plain,  to  my  mind,  that  that  applies 
to  the  whole  line,  and  it  was  to  prevent 
them,  even  when  acting  as  carriers,  from 
charging  what  they  Hked.  The  words  of 
section  47,  it  appears  to  me,  are  reasonably 
open  to  that  construction.  It  recites  that 
they  are  not  to  amalgamate  unless  and 
until  the  tolls  and  charges  on  the  Great 
Western  Railway  shall  have  been  reduced 
to  a  scale  not  exceeding  the  tolls  and 
charges  authorised  to  be  taken  under  the 
Birmingham  and  Oxford  Junction  Act, 
1846.  For  tolls  there  was  a  maximum, 
but  for  charges  there  was  none,  and  I  read 
it  '^  maximnm  tolls,  and  charges."  There 
were  no  maximnm  charges.  They  might 
charge  anything  that  was  reasonable  when 
they  acted  as  carriers,  and  anything  at  all 
which  might  be  agreed  upon  when  they 
acted  as  furnishers  of  locomotive  power. 
When  I  say  ^'anything  reasonable,"  of 
course  the  law  would  make  a  carrier  charge 
a  reasonable  sum,  but  there  was  no  other 
limit.  Then  secibion  47  proceeds  to  enact 
that, ''  The  scale  of  tolls  and  charges  by 
this  Act  authorised  to  be  demanded  and 
taken  on  the  Great  Western  Railway  shall 
be,  and  be  deemed  and  held  to  be,  the  re- 
duced scale  referred  to  in  the  said  Acts." 
I  have  no  doubt  that  the  expression  '^  the 
Great  Western  Railway  "  there  means  the 
whole  line  from  Paddington  to  Bristol. 
There  is  no  other  description  to  be  found 


anywhere,  and  it  is  not  a  mere  reference. 
The  piece  of  the  line  from  Acton  to  Pad- 
dington is  never  called  anything  else,  and 
I  have  no  doubt  that  that  is  the  proper 
meaning  of  the  term.    But  the  section  con- 
tains anegativeclause — ''and  thatfrom  and 
after  the  transfer  of  the  said  imdertakings 
or  any  part  thereof  to  the  Great  Western 
Railway  Company,  it  shall  not  be  lawful 
for  the  Great  Western  Railway  Company 
to  demand  and  receive  in  respect  of  the 
use  of  the  Great  Western  Railway  and  the 
branch  railways  by  this  Act  authorised  to 
be  made  by  parties  using  the  same,  either 
with  their  own  carriages  and  engines  em- 
ployed by  them  thereon,  or  with  their  own 
engines  only  (in  cases  where  the  company 
as   hereinafter  provided   may  consent  to 
supply  carriages),"  certain  tolls  which  are 
mileage   tolls.      Then    section    48    says, 
''That  the  toll  which  the  company  may 
demand  for  the  use  of  engines  for  propel- 
ling the  carriages  of  other  parties  on  the 
said  railway  shall  not  exceed  one  penny 
per  mile."     So  that  mileage  rate  is  here 
substituted  for  that  which  was  not  a  mile- 
age rate.    Then  section  49  says  that  "  the 
maximum  rate  of  charge  to  be  made  by 
the  company  for  the  conveyance  of  pas- 
sengers along  the  said  railway,  including 
the  tolls  for  the  use  of  the  said  railways, 
and  of  carriages,  and  for  locomotive  power, 
and  every  other  expense  incidental  to  such 
conveyance  as  aforesaid  except  Government 
duty,  shall  not  exceed  the  following  sums." 
Now  that  is  a  carriage  charge  which  was  a 
mileage  charge  on  i£e  other  railway,  but 
was  not  a  mileage  char^  on  the  Great 
Western  Railway.     Is  it  conceivable  that 
it  is  not  to  apply  to  the  whole  of  the  Great 
Western  Railway )    The  argument,  if  it  is 
worth  anything,  goes  too  Car,  because  as  it 
was  not  a  mileage  charge  on  any  part  of 
the  Great  Western  Railway  they  would  be 
left  out  altogether ;  and  as  in  practice  they 
only  acted  as  carriers,  it  would  have  no 
effect  at  all  upon  them.  That  appears  to  me 
impossible,  and  I  think  that  the  Act  was  in- 
tended to  restrict  their  cliarges  as  carriers 
under  this  section  to  the  same  charges  as 
the  other  railway  oomptmies  could  make  as 
carr  ers.    I  entirely  agree  with  the  decision 
of  the  Court  below  on  the  oonstrucion  of 
the  Act.    I  wish  to  add  that  I  think  there 
is  a  limit  as  to  the  charge  for  carrying 
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passengers  under  the  first  Act,  though  not 
as  to  animals  and  goods. 

Brett,  L.  J. — I  think  it  cannot  be  de- 
nied that  if  in  the  Act  of  1847  the  phrase 
in  section  47,  **  in  respect  of  the  use  of  the 
Great  Western  Railway,"  and  that  in  sec- 
tion 49,  "  the  said  railway,"  include  the 
line  from  Acton  to  Faddington,  then  the 
other  words  of  those  two  sections  deal  with 
the  sum  which  may  be  paid  under  the  Act 
of  1837  as  a  lump  sum  in  respect  of  the 
conveyance  of  passengers  between  Acton 
and  Paddington.  If  those  two  phrases 
include  that  part  of  the  line,  then  inas- 
much as  there  is  that  enactment  in  the 
Act  of  1837,  although  the  lump  sum  is 
there  called  a  toll,  and  certainly  is  a  rate  or 
charge,  then  in  section  47  that  toll  is  in- 
cluded, although  it  is  a  lump  sum,  and  in 
section  49  that  toll  is  included  in  the  words 
''rate  or  charge."  And  it  is  upon  that 
view,  which  was  hardly  contested,  that  Mr. 
Webster  founded  his  contention,  which 
was  that  the  part  of  the  line  between 
Acton  and  Paddington  was  not  included 
in  the  term  "  the  Great  Western  Hallway  " 
in  section  47,  nor  in  the  term  *'  the  said 
railway  "  in  section  49  ;  therefore  his  ar- 
gument was  that  the  term  "  the  Great 
Western  Eailway  "  really  means  only  the 
Great  Western  Railway  from  Bristol  to 
Acton ;  although  he  admits  that  it  includes 
more  than  the  original  Great  Western  Rail- 
way, and  includes  everything  that  has  been 
amalgamated  with  it,  whatever  the  name 
formerly  might  have  been ;  the  only  part 
of  the  whole  system  that  he  desires  to 
exclude  from  that  term  is  the  piece  between 
Acton  and  Paddington. 

Now  this  term  ''Great  Western  Rail- 
way" first  appears  in  the  title  of  the 
original  Act — "  An  Act  for  making  a  rail- 
way from  Bristol  to  join  the  London  and 
Birmingham  Railway  near  London,  to  be 
called  '  The  Great  Western  RaUway.' "  I 
do  not  think  there  is  any  particular  sec- 
tion in  the  Act  which  says  that  that  shall 
be  the  name  of  that  railway,  bat  it  seems 
to  me  that  it  is  treated  throughout  the 
whole  Act  as  the  name  of  the  railway 
which  was  then  to  belong  to  the  Great 
Western  Railway  Company. 

Now  if  that  was  the  name  of  the  rail- 
way \mder  the  Act  of  1835,  what  is  the 


name  of  the  railway  which  is  constituted 
bytheActof  1837)  The  very  first  section 
recites  the  title  of  the  Act  of  1835,  and 
then  goes  on  to  enact  that  all ''  the  powers, 
authorities,  provisions,  matters  and  things 
contained  in  the  said  recited  Acts,  shall  be 
construed  to  extend  to  this  Act."  It  seems 
to  me,  under  those  words,  if  it  was  one 
provision,  as  I  think  it  was,  of  the  Act  of 
1835,  that  the  railway  constituted  under 
that  Act  had  the  name  of  the  Great 
Western  Railway,  that  that  was  a  provision 
which  was  carried  on  by  the  Act  of  1837, 
and  applied  to  the  railway  constituted  by 
that  whidi  was  the  original  railway  ex- 
tended from  Acton  to  London.  So  Uiat 
by  the  very  first  section  of  the  Act  of  1837 
the  Great  Western  Railway  is  extended  to 
and  forms  that  part  of  the  line  which  goes 
from  Acton  to  London,  and  is  made  one 
whole  line.  Moreover,  if  there  bad  been 
nothing  to  the  contrary,  all  the  powers 
which  were  given  to  the  railway  company 
with  regard  to  the  line  to  Acton  are  given 
to  them  in  respect  to  the  line  from  Acton 
to  London,  and  if  there  had  been  nothing 
to  the  contrary  in  the  Act  of  1837,  it 
seems  to  me  that  they  would  have  been 
entitled  to  apply  the  same  toll  to  the  new 
part  of  their  line  aa  they  were  entitled  to 
demand  in  respect  of  the  former  part,  be- 
cause the  new  line  would  have  become  part 
of  the  old  line.  But  then  came  the  section 
in  the  Act  of  1837,  which  altered  that 
power  and  gave  another ;  and  the  section 
shews  what  was  intended,  and  that  it 
was  thought  that  unless  t^t  power  was 
put  in  in  lien  of  the  other  powers,  they 
would  both  exist  together ;  it  was  there- 
fore provided  that  in  lien  of  exercising  the 
powers  over  this  part  of  the  line  given  by 
the  first  Act,  they  should  in  respect  of  that 
part  be  entitled  to  charge  a  maximum  mto 
of  2«.  The  line  was  therefore  treated  as  a 
whole  line.  The  construction  of  ihe  Act 
is,  for  all  parts  ap  to  Acton,  a  mileage 
rate ;  but  for  the  use  of  that  part  of  the 
line  from  Acton  to  London,  a  lamp 
sum.  If  it  be  true  that  in  that  Act  the 
whole  part  up  to  London  is  to  be  called 
the  Great  Western  Railway,  it  seems  to 
me  to  follow  that  in  every  part  of  the  Act 
of  1847  where  reference  is  made  to  the 
Great  Western  Railway  it  includes  this 
part  from  Acton  to  London.  It  ia  admitted 
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that  that  term  inclades  eveiything  else, 
even  the  two  railways  which  the  company 
are  enabled  to  purchase  and  amalgamate 
by  that  very  Act — ^it  includes  them,  and 
includes  everything  which  they  have  incor- 
porated or  amalgamated  before,  yet  it  is 
said  it  does  not  include  this  particular 
piece  from  Acton  to  London.  It  seems  to 
me  that  that  is  not  so  upon  a  consideration 
of  the  whole  matter,  and  that,  therefore, 
the  reference  to  the  Qreat  Western  Rail- 
way includes  those  five  miles;  and  if  it 
does,  it  is  hardly  contended  but  that  this 
uniform  sum  of  28.  is  included  both  in 
section  47  and  in  section  49. 

Cotton,  L.  J. — The  question  we  have  to 
consider  is,  whether  the  Great  Western 
Railway  Company  are  still  entitled  to 
charge  the  sum  they  are  allowed  to  charge 
under  the  Act  of  1837  for  carrying  pas- 
sengers from  Acton  to  London,  and  that 
turns  upon  the  construction  of  sections  47 
and  49  of  the  Act  of  1847. 

The  argument  of  Mr.  Webster,  as  I 
understand  it,  was  this  :  the  object  of  those 
sections  was  to  alter  the  mileage  scale  ex- 
isting under  the  original  Act  of  the  Great 
Western  Railway  Company,  and  therefore 
when  the  charge  was  made  not  nnder  a 
mileage  scale,  but  under  the  powers  of  an 
Act  giving  the  railway  company  a  right  to 
charge  a  lump  sum  for  passengers  carried 
only  a  hundred  yards  on  the  particular 
line  of  railway,  that  power  is  not  taken 
away  by  the  section.  Undoubtedly  the 
object  was  to  amalgamate  the  scales,  but 
that  might  have  been  done  by  providing 
that,  after  the  amalgamation,  the  mileage 
scale  of  the  Great  Western  should  be  that 
which  had  been  the  scale  of  the  other 
railway  companies  with  which  they  were 
going  to  be  incorporated,  or  of  which  they 
were  going  to  take  a  transfer.  But  it  does 
not  stop  there.  There  is  a  special  provi- 
sion that,  after  the  amalgamation,  not  only 
shall  the  mileage  scale  be  the  same,  but 
the  Great  Western  Railway  Company  shall 
not  charge  more  than  a  certain  sum  for 
the  carriage  of  passengers  over  their  line. 
That  is  ambiguous,  and  the  only  way  in 
which,  as  it  seems  to  me,  Mr.  Webster 
could  get  out  of  section  49  was  by  say- 
ing the  railway  there  referred  to  does  not 
inclnde  the  bit  of  railway  between  Acton 
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and  Paddington.  In  my  opinion  the  words 
of  section  49  cannot  be  so  restricted.  The 
piece  of  railway  between  Acton  and  Pad- 
dington had  been  constituted  under  the 
Act  of  1837,  which  gave  them  power  to 
extend  their  line  of  railway — that  is,  the 
line  of  the  Great  Western  Railway,  or  the 
line  of  the  Great  Western  Railway  Com- 
pany.  The  line  of  the  Great  Western 
Railway  Company  up  to  that  time  had  been 
the  Great  Western  Railway,  and  when 
Parliament  gave  them  powers  to  extend 
their  line,  but  did  not  give  it  any  particular 
name,  it  was,  in  my  opinion,  rightly  de- 
scribed as,  and  must  be  included  within 
and  become  part  of,  the  **  Great  Western 
Railway  " ;  and,  therefore,  there  being  that 
express  provision  in  section  49  that  they 
shall  not  charge  more  than  the  sum  therein 
specified  for  carriage  over  the  railway, 
that,  in  my  opinion,  cannot  allow  the 
special  provision  of  the  Act  of  1837  still 
to  remain  in  force  over  what  is,  in  my 
opinion,  part  of  the  Great  Western  Rail- 
way, and  must  come  within  the  descripton 
in  the  Act  of  Parliament  of  "the  said 
railway  " — that  is,  the  Great  Western  Rail- 
way, as  determined  in  section  47.  In  my 
opinion,  therefore,  the  decision  of  the  Court 
below  was  right. 

On  the  plaintiff's  appeal,  the  argument 
was  the  same  as  in  the  Court  below,  with 
the  additional  contention  that  the  de- 
fendants were  not  entitled  to  add  the 
Government  duty  to  the  fare. 

Web8ter,  Q.C.,  and  R.  S.  Wright,  were 
not  called  on. 

Jessel,  M.R.  —  As  regards  the  point 
about  the  milestones,  the  decision  in  the 
Court  below  was,  no  doubt,  founded  on  the 
very  simple  objection  that  it  only  applied  to 
tolls  and  not  to  passenger  rates.  These  are 
passenger  rates.  Then  as  regards  the  other 
point  about  the  Government  duty,  it  is 
plain  that,  by  section  49  of  the  Act  of  1847, 
the  Gbvemment  charge  is  excepted.  It 
says,  "  Every  other  expense  incidental  to 
such  conveyance  as  aforesaid,  except  Go- 
vernment duty,  shall  not  exceed  the  follow- 
ing sums  " — ^that  is,  every  expense  except 
the  Government  duty  shall  be  included  in 
the  sum  charged.  In  the  second  part  of 
the  section  it  is  equally  plain — '*  except  a 
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reasonable  sum  for  loading,  conveying  and 
unloading  of  goods,  and  for  delivery  and 
collection  or  any  other  services  incidental 
to  the  business  or  duty  of  a  carrier,  where 
such  services  or  any  of  them  are  or  is  per- 
formed by  the  company,  shall  not  exceed 
the  following  sums."  That  is  left  out,  be- 
cause the  company  is  charged  for  them,  so 
the  Government  duty  is  left  out  because 
the  company  is  charged  for  it. 

Brett,  L.J.,  and  Cotton,   L.J.,  con- 
curred. 

JudgmerU  affirmed. 

Solicitor — R.  R.  Nelson,  for  defendants , 


[IN  THE  COURT  OF  APPEAL.] 
1882.  1 

May  20,  25,  26.  >  Thompson  v,  farrer.* 
July  1.        J 

Merchant  Shipping  Act,  1876,  ««.  6  and 
10 — Detention  of  Ship — DtUy  of  Board  of 
Trade  to  provisionally  detain  Ship  ap- 
parently unsafe — Reasonable  a/nd  Probable 
Cause /or  Detention — Direction  to  Jury. 

By  39  <i&  40  Vict.  c.  80.  *.  6,  the  Board 
of  Trade  are  empowered  to  provisionaUy 
detain,  for  the  purpose  of  being  surveyed, 
any  British  ship,  in  any  port  in  the  United 
Kingdom,  which,  by  reason  of  certain  de- 
fects mentioned  in  the  section,  is  unfit  to 
proceed  to  sea  toithout  serious  danger  to 
human  life,  having  regard  to  the  Tiature 
of  the  service  for  which  she  is  intended. 
By  sub-section  1,  the  Board,  if  they  have 
reason  to  believe,  on  complaint  or  other- 
wise, thai  a  British  ship  is  unsafe,  may 
provisionally  detain  her  for  the  purpose  of 
being  surveyed ;  and  by  sub-section  3,  the 
Board,  onreoeiving  thereport  ofstush  survey, 
may  either  release  the  ship  or,  if  in  their 
opinion  she  is  unsafe,  order  her  to  be  finally 
detained,  either  absolutely  or  until  the  per- 
formcmce  of  such  conditions  as  the  Board, 
under  the  provisions  of  the  statute,  may 
think  necessary  to  impose  for  the  protection 
of  human  life : — Held,  thcU  the  existence  of 
the  conditions  which  render  a  ship  unsafe, 

*  Qtram  Brett,  L.J. ;  and  Cotton,  L. J. 


mentioned  in  section  6,  although  a  condi- 
tion precedent  to  a  perfect  right  in  the 
Board  to  detain  a  ship  either  provisionally 
or  fmaXLy,  is  not  a  condition  precedent  to  a 
duty  on  the  part  of  the  Board  to  provi- 
sionaUy detain  a  ship  ;  a/nd  tlte  Board  are 
bound  to  provisionally  detain  a  ship  if  they 
liave  reason  to  believe  that  she  is  unsafe, 
n^ttoitlistanding  tlia^  in  the  result  it  ma/y 
be  proved  that  sucfh  detention  was  in  fadt 
unjustifiable  as  against  the  owner,  because 
tJie  ship  was  not  unsafe  toithin  the  mean- 
ing of  the  section.  Held  also,  that  a  ship, 
alUwugh  unsafe  in  fad,  cannot  be  jus^ 
tifiably  detained  either  provisumally  or 
finaUy,  under  section  6,  unless  she  is  unsafe 
for  one  of  the  reasons  therein  stated.  Held 
also,  that  the  consideration  whether  a  ship 
is  safe  or  unsafe,  within  the  mecMung  of 
section  6,  extends  to  the  homeward  as  weU 
as  to  the  outward  voyage. 

By  section  10,  ^  Board  of  Trade  are 
made  liable  in  damages  to  the  owner  of  a 
ship  which  has  been  provisionally  detained, 
"  if  it  appears  that  (here  was  not  reasonable 
and  probable  cause,  by  recuon  of  the  con- 
dition of  the  ship  or  the  act  or  defauU  of 
the  owner ^^  for  such  detention: — Held, 
that  the  question  of  ^*  reasonable  and  pro- 
bable cause  "  was  one  to  be  decided,  not  by  the 
Judge,  but  by  the  jury,  with  the  assistance  of 
expert  evidence  ;  and  that  the  proper  question 
to  be  left  to  the  jury  was  not  whether  it  was 
reasoThohle  in  the  Board  of  Trade  to  detain 
a  ship  for  survey  without  a  direct  affirma- 
tion by  ifie  surveyors  tha^  she  was  unsafe, 
but  whether  the  facts  in  connection  with 
the  ship,  which  would  have  been  apparent 
to  a  person  of  ordinary  skill  who  had  had 
and  had  ttstd  aU  means  of  examining  and 
enquiring  about  her,  wotUd,  in  the  opinion 
of  the  jury,  have  given  such  person  reason- 
able and  probable  cause  so  far  to  suspect 
the  safety  of  the  ship  on  her  outward  and 
homeward  voyage  as  to  give  hinh  reasonable 
and  probable  cause  to  detain  her  for  survey. 
Held  also,  that  evidence  of  the  previous 
history  of  the  ship  as  to  her  antecedent 
be/iaviour  was  admissible  at  ^  trial  of  an 
action  for  damages  ;  and  thcU  the  Board  of 
Trade  at  tlie  trial  might  give  evidence  of  de- 
ficiencies in  the  ship  other  than  those  stated 
in  the  notice  of  detention,  provided  that  fair 
notice  thereof  was  given  to  the  shipowner 
before  the  hearing. 
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Argument  of  a  role  niai  for  a  new  trial, 
which  had  heen  refused  hy  the  Divisional 
Court,  but  granted  to  the  defendant  by 
the  Court  of  Appeal,  on  the  ground  of 
misdirection  and  that  the  verdict  was 
against  the  weight  of  evidence. 

The  action  was  brought  by  the  owner  of 
the  iron  steamship,  the  Cttf/  of  Limerick, 
against  the  secretary  of  the  Boajrd  of  Trade, 
under  the  provisions  of  39  &  40  Yict.  c.  80, 
to  recover  damages  for  the  detention  of  the 
plaintifTs  ship. 

The  facts  and  material  sections  of  the 
statute  are  fully  set  out  in  the  written 
judgment  of  Brett,  L.  J. 

C,  RvsaeUy  Q.C^  and  Gains/ord  Bruce, 
for  the  plaintiff,  shewed  cause. — The  ques- 
tion is  whether  there  was  in  &ct  reasonable 
and  probable  cause  for  the  detention  of 
the  ^p;  the  evidence  shews  that  there 
was  not.  Lord  Coleridge,  C.J.,  held  that 
the  question  was  whether  facts  were 
laid  before  the  13oard  which  would  lead 
the  Board  to  the  conclusion  that  the  ship 
ought  to  be  detained;  and  although  that 
question  was  found  in  favour  of  the  plain- 
tiff, yet  the  real  question  is  whether  in 
fact  there  was  reasonable  and  probable 
cause  for  the  detention.  That  is  a  ques- 
tion, not  for  the  Judge,  but  for  the  jury. 
The  Board  has  power,  under  39  <S&  40  Vict. 
c  80.  B.  6,  to  provisionally  detain  a  ship 
only  where  there  is  reasonable  ground 
in  fact  for  considering  that  the  ship  is 
unfit  to  proceed  to  sea.  Even  assuming 
that  under  section  6  the  question  is  whether 
it  is  reasonable  for  the  Board  upon  facts 
stated  to  them  to  detain  a  ship,  yet  here 
the  facts  laid  before  them  did  not  justify 
the  detention,  but  were  only  matters  of 
opinion.  There  must  not  be  merely  an 
expression  of  opinion,  but  a  representation 
of  facts  which  shew  a  reasonable  and  pro- 
bable cause  for  detention.  There  is  no 
analogy  as  regards  the  meaning  of  the  ex- 
pression **  reasonable  and  probable  cause  " 
in  an  action  brought  under  section  10  of 
39  &  40  Yict.  c.  80,  and  in  an  action  for 
malicious  prosecution.  In  the  latter  case  the 
question  of  reasonable  and  probable  cause 
is  one  to  be  determined  by  the  Judge — 
Hicks  V.  Fcmlkner  (1),  per  Hawkins,  J. — 
but  under  section  10  the  question  is  matter 

(1)  Ante,  p.  268 ;  Law  Rep.  8  Q.B.  D.  167. 
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of  inference  to  be  drawn  finom  the  &ct8,  and 
that  is  a  question  for  the  jury.  The 
question  was  properly  left  to  the  jury,  and 
tiieir  findings  in  favour  of  the  plaintiff 
are  not  against  the  weight  of  evidence. 

The  Attorney-General  (Sir  H.  Jamea, 
Q.C.),  and  GuUy,  Q.C.  (with  them  E.  S. 
Wright),  for  the  defendant,  in  support 
of  the  rule. — The  real  question  for  the 
jury  was  whether  the  Board  of  Trade 
had  reasonable  grounds  for  detaining  the 
ship  for  the  purpose  of  enquiry.  That 
question  depends  upon  the  materials  laid 
before  the  Board  of  Trade  by  their  officers. 
The  documents  and  reports  made  to  the 
board  shew  what  was  brought  to  the 
knowledge  of  the  Board  for  the  purpose  of 
enquiry,  namely,  that  the  ship  from  her 
unusual  proportions  was  apparently  un- 
safe, having  regard  to  the  service  for 
which  she  was  intended.  The  object  of 
the  statute  was  to  protect  the  lives  of  the 
seamen,  and  it  would  apply  to  both  the 
outward  and  the  homeward  voyage.  The 
proper  time  to  provisionally  detain  a  ship 
is  when  she  is  about  to  proceed  to  sea, 
because,  if  the  question  of  Uie  safety  of  the 
ship  depended  upon  the  manner  of  loading, 
that  question  could  only  be  determined 
when  the  ship  is  ready  to  proceed  to  sea. 
The  Board  gave  due  notice  to  the  plaintiff 
that  the  ship  would  be  detained  if  certain 
alterations  were  not  made ;  but  as  these 
were  not  made,  the  Board  acted  properly 
in  detaining  the  vessel  under  the  powers 
given  to  them  by  the  statute.  It  is  only 
necessaiy  for  the  Board  to  shew  that  there 
was  reasonable  and  probable  cause  for  de- 
taining the  ship  for  the  purpose  of  enquiry. 
The  verdict  of  the  jury  cannot  be  sup- 
ported. 

Cur.  adv,  vult. 

The  following  judgments  were  delivered 
on  July  1 : — 

Bbett,  L.  J. — In  this  case  the  plaintiff 
was  the  owner  of  an  iron  steamship,  the 
City  of  Limerick.  In  the  autumn  of  1880 
the  ship  was  at  Sunderland  preparing  to 
proceed  with  an  ordinary  cargo  to  America, 
and  to  return  with  a  cai^  partly  consisting 
of  cattle.  Whilst  the  ship  was  thus  pre- 
paring to  carry  out  such  purposes,  the 
officiids  at  Sunderland  of  the  Board  of 
Trade  communicated  with  the  Board  in 
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London*  In  the  resnlt,  the  ship  was 
provisionally  detained  under  the  Merchant 
Shipping  Act  Amendment  Act,  1876,  by 
an  order  of  the  Board  of  Trade.  After- 
wards, under  the  same  statute,  a  Court  of 
Survey  was  held  before  Mr.  Rothery  and 
others,  who  held  and  reported  as  follows : 
*'  The  conclusion,  then,  to  which  we  have 
come  IB,  that  whether  we  look  to  the  out- 
ward or  to  the  homeward  voyage,  this 
vessel  is  not  unfit  to  proceed  to  sea  without 
serious  damage  to  human  life,  having  re- 
gard to  the  nature  of  the  service  for  whieh 
she  is  intended,  and  that  consequently  the 
Board  of  Trade  had  no  right  to  detain  her. 
Under  the  circumstances,  we  have  no  option 
bat  to  order  the  vessel  to  be  released  forth- 
with." The  vessel  was  accordingly  released. 
The  present  action  ^as  then  brought  by 
the  plaintiff  in  order  to  recover  compensa- 
tion for  the  loss  to  him  by  reason  of  the 
provisional  detention.  The  case  was  tried 
before  the  Lord  Chief  Justice  and  a  special 
juiy  at  Liverpool.  The  jury  found  for  the 
plaintiff.  A  motion  was  inade  in  a  Divi- 
sional Court  for  a  new  trial  for  misdirection, 
and  also  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence. 
Mr.  Justice  Field  and  Mr.  Justice  North 
refused  to  grant  a  rule.  A  rule  nm  was 
afterwards  granted  in  this  Court,  and, 
upon  shewing  cause,  the  case  was  ex- 
haustively argued  before  my  brother  Cotton 
and  myself. 

At  the  trial  before  Lord  Coleridge  it 
was  admitted  for  the  purpose  of  that  trial 
that  the  ship  was,  in  fact,  a  safe  ship  for 
the  proposed  voyages,  both  out  and  home. 
The  following  facts,  amongst  others,  were 
given  in  evidence :  first,  as  to  the  con- 
struction and  former  user  of  the  ship 
evidence  in  accordance  with  the  statement 
of  facts  contained  in  the  judgment  or  report 
of  Mr.  Rothery ;  then  certain  letters  from 
officers  of  the  Board  of  Trade  at  Sunderland 
to  officers  of  the  Board  in  London  to  the 
following  effect :  On  the  2lBt  of  April, 
1881,  Mr.  Mills,  a  surveyor  of  the  Board 
stationed  at  Sunderland,  wrote  to  the 
assiatantrsecretary  in  London  : — "  City  of 
Limerick — An  application  has  been  made 
for  a  passenger  certificate.  She  has  been 
until  recently  a  vessel  with  two  decks  and 
a  spar  deck.  Her  present  owners  have 
now  fitted  her  with  an  additional  awning 


deck  about  four-fiftibs  of  her  length.  The 
ship  presents  a  carious  and  abnormal  ap- 
pearance, and  a  question  arises  in  the  minds 
of  the  surveyors  and  with  myself  how  far 
such  a  superstructure  on  a  vemel  of  already 
great  depth  and  small  breadth  detraels 
from  her  seaworthiness.  I  therefore  beg 
to  submit  that  it  is  a  case  wherein  the 
opinion  of  the  consoltative  staff  should  be 
taken.  The  case  is  urgent,  as  the  vessel  is 
soon  to  leave  Sunderland  for  America.'* 
A  minute  was  made  on  this  repcwt  by 
Captain  Sir  Digby  Muiray,  an  official 
of  the  Board :  *'  I  should  advise  that  we 
absolutely  decline  to  grant  this  vessel  a 
passenger  certificate.  There  still  remains 
the  question  whether  we  are  to  pennit  her 
to  proceed  to  sea  or  whether  we  ought  not 
to  detain  her  as  unsafe.  We  should  send 
Mr.  Wimshnrst .  .  .  ;  to  survey."  On  the 
28th  of  April  Messrs.  Mills  and  Wimshurst 
made  a  joint  report : — "  We  have  now  in- 
spected this  vessel.  .  . .  Above  the  spar 
deck  is  now  being  added  the  firames,  beams, 
planks,  &c.,  for  a  further  deck  covering  or 
platform,  eactending  about  four>fifths  of  the 
vessel's  length,  for  the  oonveyanoe  of 
cattle,  kc  The  following  considerations 
arise  : ...  as  to  whether,  fiom  the  great 
depth  to  breadth,  and  the  danger  of  the 
top  structure  getting  partly  filled  with 
water,  the  ship  is  in  such  a  condition  as 
that  die  may  be  allowed  to  sail  on  a  sea 
voyage.  We  think  it  is  possible,  with 
special  loading  and  provisions,  that  she 
may  be  made  safe  to  leave  the  United 
Kingdom,  but  she  will  without  doubt  be 
dangerous  when  loaded  in  a  usual  method, 
or  with  cattle  upon  the  upper  deck.  We 
therefore  suggest  the  desirability  of  the 
Board  leaving  the  responsibility  of  sudi 
an  altogetherexceptional  case  upon  a  Court 
(^  Survey."  Upon  this  the  following 
minutes  were  nutde  in  London:  ''Our 
duty  is  dear.  Instruct  Mr.  Mills  that 
we  have  received  his  joint  report,  and  we 
understand  that  he  will  detain  this  ship  if 
she  attempts  to  proceed  to  sea.  That  bong 
so,  he  should  tt^e  care  that  the  steps  he 
takes  are  effectual."  And  by  the  President 
of  the  Board:  ''I  approve  of  what  has 
been  done.  The  owner  may  be  told  thai 
the  Board  of  Trade  will  not  take  the  re- 
sponsibility of  allowing  a  ship  of  such 
unusual  dimensions  to  go  to  sea  without 
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foHher  enquiiy."    On  the  2nd  of  May 
Mr.   Mills  vrote :  *'  May  I  reBpectfully 
suggest  that  others  of  the  Board  staff  who 
have  experience  of  the  trade  this  vessel  is 
intended  for  should  be  sent  to  see  her  at 
onca    The  case  is  a  heavy  one  for  me  to 
be  left  with  alone ;  besides,  the  opinion  of 
Mr.  Wimshujst  and  myself,  as  given  in 
our  report,  might  not  be  in  accord  with 
that  of  others."    Evidence  was  given  that 
the  ship  had  formerly  brought  cattle  on 
deck  from  America  covered  or  protected 
by  a  movable  wooden  awning  or  shed,  and 
that  shortly  before  May,  1881,  the  plain- 
tiff had  replaced  this  by  a    permanent 
structure,  said  to  be  lighter,  made  partly 
of  iron  and  partly  of  wood,  to  act  as  a  shed 
or  an  awning  for  cattle,  and  that  the  ship 
was  intended  to  bring  cattle  on  deck  in 
such  shed  from  America  to  England  on  a 
homeward   voyage.     The  ship  was  pro- 
visionally detained  on  the  14th  of  May. 
By  a  report  dated  the  16th  of  May,  signed 
by  Mr.  Wimshurst,  principal  surveyor  of 
iron  vessels,  by  Laslett,  Brown  k  Paxton, 
shipwright    surveyors,    and  by  Vyvyan, 
nautical  surveyor,  the  grounds  of  the  pro- 
visional detention  were  stated  to  be  ''  im- 
proper construction — namely,  unusual  pro- 
portions."   And  after  giving  the  length, 
breadth  and  depth  of  &e  ship,  Uiere  was 
a  statement  that "  these  formed  a  proportion 
unknown  in  the  merchant  service  in  any 
other  vessel.''    The  Lord  Chief  Justice  left 
the  following  questions  to  the  jury :  1.  Had 
the  Board  of  Trade,  when  the  detention 
order  was  issued,  reason  to  believe  that  the 
OUy  of  Limerick  was  unsafe  for  the  out- 
ward voyage  or  for  the  homeward  voyage  1 
Answer,  no,  to  both  branches  of  the  ques- 
tion.    2.  Was  she  unsafe,  in  point  of  fact, 
on  the  voyage  to  New  York  1    Answer,  no. 
3.  Was  the  Cify  of  Limerick  unsafe  for 
the  voyi^ge  from  New  York  to  England  if 
loaded  with  an  ordinary  cargo  of  American 
produce,  including  as  part  of  the  cargo 
600  head  of  cattle  on  tiie  main  or  upper 
deckf     Answer,  no.     4.  Was  there  an 
absence  of  reasonable  and  probable  cause, 
by  reason  of  the  condition  of  the  ship  or 
the  act  or  default  of  the  owners,  for  the 
past  detention  of  the  ship  by  the  Board 
of  Tradef    Answer,  yes.    5.  From  what 
date  was  the  ship,  in  point  of  &et»  de- 
tfldned  f    Answer,  fh>m  the  14th  of  May 
Vol.  61.— Q.B. 
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to  the  1 1th  of  Jime.     The  Lord  Chief  Jus- 
tice, in  summing  up  the  case  to  the  jury, 
thus  explained  the  fourth  question  :  '*  You 
would  expect  to  find,  as  in  my  judgment 
you  do  find,  that  where  there  is  a  bona  fide 
and  honest  action  on  the  part  of  that  great 
department  of  the  State,  if  that  action  is 
wrong,  and  in  a  particular  case  infiicts 
hardship  upon  an   individual,  that  indi- 
vidual,  if  the  action  of  the  Board  of  Trade 
is  bona  fide  and  has  been  upon  reasonable 
grounds  for  the  general  benefit,  must  suffer. 
And  again:  '*The  true  question  for  you 
to  consider  is,  had  the  Board  of  Trade,  at 
the  time  when  the  vessel  was  detained, 
reason  to  believe,  when  they  so  acted,  that 
the  vessel   was  unsafe  for  her  outward 
or  her  homeward   voyage  f  .  . .  The  true 
question  is,  what  was  present  to  their  minds 
when  they  did  detain)"    Aind  still  more 
clearly :  ''  As  I  understand  it,  and  I  think 
rightly  understand,  therefore,  Mr.  Mills  was 
wrongly  informed,  and  Mr.  Mills  wrongly  in- 
formed the  Board  of  Trade ;  but  remember, 
in  my  view  the  question  is  not  whether  he 
wrongly  informed  the  Board  of  Trade,  but 
whether  he  did  inform  the  Board  of  Trade, 
and  whether  it  was  reasonable  for  the  Board 
of  Trade  to  believe  what  he  informed  them. 
.  ,  .  The  Board  can  only  go  by  the  reports 
of  their  people,  and  so  long  as  they  have 
reason  to  trust  those  people,  and  those 
people  do  not  give  them  reasons  to  doubt 
the  trustworthiness  of  their  report,  or  give 
them  reason  to  doubt  that  they  can  be 
relied  on,  I  do  not  see  why  they  should  be 
held  blameworthy  or  responsible  under  this 
particular  Act  of  Parliament."  The  learned 
Judge  then  left  it  to  the  jury  to  say  whether 
the  letters  and  reports  of  Mr.  Mills  and 
Mr.  Wimshurst  did  give  the  Board  reason- 
able ground  to  detain  the  ship.    And  he 
further  said  that  if  the  question  of  the 
absence  of  reasonable  cause  was  for  him, 
he  was  of  opinion  that  there  was  an  absence 
of  reasonable  cause.     The  ground  of  this 
view  of  the  learned  Judge,  and  a  ground 
which  he  left  to  the  jury  to  consider  in 
order  to  determine  their  verdict,  was  that 
the  report  and  letters  did  not  express  a 
determined  opinion  of  Mr.  Mills  and  Mtc 
Wimshurst  that  the  ship  was  unsafe;  but 
rather  seemed  to  avoid,  and,  in  his  view, 
did  avoid,  giving  such  an  opinion;  and 
that  it  was  not  reasonable  for  the  Board 
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to  detain  the  ship  without  having  at  least 
a  definite  opinion  that  the  ship  was  unsafe. 

The  same  view  is  expressed  by  Mr. 
Justice  Field :  '^  I  think  there  can  be  no 
doubt  that  if  the  statements  of  the  sur- 
veyors had  been  direct  and  pointed  state- 
ments of  fact,  even  although  mistaken,  and 
although  they  had  erroneously  supposed 
that  that  was  a  deck  which  was  not  a  deck, 
and  that  that  which  was  merely  a  supple- 
mentary alteration  was  a  new  construction, 
or  that  that  which  they  thought  added 
seven  feet  to  the  depth  of  the  ship  was,  with 
reference  to  the  question  whether  she  was 
stable  or  not,  erroneous^  still,  if  all  that  had 
been  positively  stated  to  the  Board  of  Trade 
by  their  respective  officers,  whose  compe- 
tency was  not  at  all  doubted,  and  they  had 
taken  it  all  into  consideration,  however 
unfounded  or  erroneous  the  views  or  state- 
ments of  fact  might  have  been,  we  should 
have  thought  that  there  would  have  been 
very  strong  evidence  indeed  to  shew  that 
there  was  no  absence  of  reasonable  and 
probable  cause."  But,  relying  on  the  same 
point  as  the  Lord  Chief  Justice — namely, 
that  the  surveyors  declined  to  pledge  their 
opinion  that  the  ship  was  unsafe—  he  states 
that  he  cannot  disagree  from  the  finding 
that,  even  subject  to  the  manner  of  leaving 
the  question  to  the  jury,  there  was  an 
absence  of  I'easonable  and  probable  cause. 

Upon  the  argument  before  us  many 
points  were  raised.  In  order  the  better  to 
express  my  views  on  them,  I  think  it  well 
to  state,  in  the  first  place,  my  opinion  on 
the  construction  of  the  statute.  The  first 
section  with  which  in  this  case  we  have  to 
deal  is  section  6.  That  section  gives  power 
to  the  Board  of  Trade — a  high  executive 
State  department — ^to  interfere  with  the 
rights  of  private  subjects  over  their  pri- 
vate property.  It  would  be  anticipated 
that  the  exercise  of  such  a  power,  so  as  to 
be  absolutely  justified  in  the  end,  would 
be  expressly  confined  to  certain  limited 
cases.  In  other  words,  that  such  a  power, 
so  as  to  be  justified,  would  only  be  given 
on  the  existence  of  certain  conditions; 
and  so  we  find  that  it  is  not  given  in  re- 
spect of  every  British  ship,  but  only  where 
certain  conditions  exist  with  regard  to  a 
British  ship :  "  Where  a  British  ship,  being 
in  any  port  of  the  United  Kingdom,  is,  by 
reason  of  the  defective  condition  of  her 


hull,  equipments  or  machinery,  or  by  rea- 
son of  overloading  or  improper  loading, 
unfit  to  proceed  to  sea  without  serious 
danger  to  human  life,  having  regard  to 
the  nature  of  the  service  for  which  she  is 
intended,  any  such  ship  (hereinafter  re- 
ferred to  as  '  unsafe ')  may  be  provision- 
ally detained  for 'the  purpose  of  being 
siuTveyed,  and  either  finally  detained  or 
released."  This  is  the  part  of  the  enact- 
ment which  gives  the  power.  The  remain- 
der of  the  section  deals  with  the  manner 
in  which  the  power  thus  given  is  to  be 
exerdsed.  The  power,  then,  is  not  given 
with  regard  to  every  British  ship.  The 
enactment  is  not  that  an  absolutely  jus- 
tified power  is  given  to  provisionally  de- 
tain every  ship  which  the  Board  of  Trade 
has  reason  to  believe  is  unsafe.  If  that  be 
the  construction,  then  all  this  first  part  of 
the  section  has  no  effect,  and  therefore  no 
practical  meaning.  The  only  ships  which 
can  justifiably  in  the  end  be  provisionally 
detained,  according  to  this  preliminary 
part  of  the  section,  are  those  which  satisfy 
the  condition  that  for  one  or  other  of  the 
reasons  mentioned  they  are  unsafe.  But 
by  sub-section  1,  "  The  Board  of  Trade,  if 
they  have  reason  to  believe,  on  complaint 
or  otherwise,  that  a  British  ship  is  un- 
safe, may  provisionally  order  the  deten- 
tion of  the  ship,  for  the  purpose  of  being 
surveyed."  Here  a  power  is  given  to  the 
Board  to  order  the  provisionaJ  detention, 
if  they  have  reason  to  believe^  &c  This 
must,  if  possible,  be  read  so  as  not  to  de- 
stroy the  immediately  preceding  enact- 
ment. The  only  way  to  read  the  two  en- 
actments together,  so  as  to  give  effect  to 
both,  is  to  say  that  the  Board  may  detain 
a  ship,  if  they  have  reason  to  believe  she 
is  unsafe ;  they  would,  in  my  opinion,  be 
bound  by  their  duty  to  the  State  to  detain 
a  ship  if  they  had  reason  to  believe  that 
she  was  unsafe ;  but  that  the  Board  will  be 
proved  by  the  result  to  have  detained  the 
ship  ui\justifiably — as  against  the  owner — 
if,  in  fact,  the  ship  waa  not,  by  reason  of 
one  of  the  mentioned  causes,  tuisafe  within 
the  meaning  of  the  section.  I  would  re- 
mark here  that  it  is  perhaps  possible  that 
a  ship  may  be  unsafe  within  the  mean  ng 
of  the  section  for  some  cause  other  than 
one  of  the  causes  mentioned  in  the  section 
and   if  so,  such   a  ship,   though   unsafe 
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oould  not  properly  be  pi'Dviaionally  de- 
tained. 

A  question  was  raised  as  to  whether  the 
consideration  of  safety,  or  want  of  it,  must 
be  confined  to  safety  or  the  want  of  it  on 
an  outward  voyage.  It  was  urged  that  it 
must  be  by  reason  of  the  words  "  unfit  to 
proceed  to  sea,"  and  "  from  a  port  in  the 
United  Kingdom."  But  it  seems  to  me 
that  the  words  "  having  regard  to  the  na- 
ture of  the  service  for  which  she  is  in- 
tended," enlarge  the  area  of  consideration. 
If,  for  any  part  of  the  service  for  which 
the  ship  is  intended  when  she  is  about  to 
leave  a  port  in  the  United  Kingdom,  such 
service  to  be  fulfilled  before  her  return  to 
the  United  Kingdom,  she  would  be  unsafe, 
it  seems  to  me  she  ought  to  be  provision- 
ally and  finally  detained.  If  a  British 
ship  were  about  to  sail  in  ballast  to  the 
Chincha  Islands,  to  there  load  and  bring 
back  a  cargo  of  guano,  and  she  would  be 
unsafe  to  human  life  to  bring  back  such  a 
cargo,  it  seems  to  me  that  she  would  be 
proceeding  to  sea  for  a  service  for  which 
she  was  destined  at  the  time  of  proceed- 
ing to  sea,  and  for  the  performance  of 
which  service  she  would  be  an  unsafe  ship. 
Or  if  a  British  ship  were  under  charter  to 
leave  a  British  port  in  ballast  to  proceed 
to  Spain  to  load  ore,  and  thence  to  pro- 
ceed to  some  other  country,  it  seems  to 
me  that  it  would  be  far  too  narrow  a  con- 
struction of  the  protection  of  human  life 
intended  by  this  statute,  if  such  a  ship 
might  not  be  detained,  if  with  a  cargo  of 
ore  she  would  be  unsafe  to  human  life. 
She  would  be  about  to  proceed  to  sea  des- 
tined to  perform  a  service  for  which  she 
would  be  unsafe. 

Sub-section  3  gives  power  to  the  Board 
of  Trade  to  order  "  the  ship  "  to  be  finally 
detained,  either  absolutely  or  until  the 
performance  of  certain  conditions.  But 
"  the  ship "  which  may  be  so  detained 
is  a  ship  satisfying  the  conditions  men- 
tioned in  the  first  part  of  the  section.  The 
conditions  in  the  first  part  of  the  section 
are  therefore  conditions  precedent  to  a 
perfect  riglu  to  detain  a  ship  either  provi- 
sionally or  finally.  But  they  are  not  con- 
ditions precedent  to  a  duty  on  the  part  of 
the  Boaiti  of  Trade  to  provisionally  detain. 
The  Board  is  bound  to  perform  a  duty  to 
the  State,  which  is  hazardous  to  this  ex- 
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tent — that  the  performance  of  it  may  be 
shewn  by  a  result  which  at  the  time  the 
Board  oould  not  foresee  to  have  been  an 
unjustifiable  act  as  against  an  individual. 
All  the  difficulty  pressing  upon  the  Board, 
by  reason  of  its  duty  to  act  on  informa- 
tion which  it  cannot  sift  in  time,  and  on 
its  grave  responsibility  to  the  State  if  it 
aUow  an  unsafe  ship  to  go  to  sea,  must  be 
admitted.  Nevertheless,  in  my  opinion, 
the  duty  to  act  under  such  difficulties  is 
imposed.  Now,  although  the  action  of  the 
Board,  unless  justified  by  the  result  of  en- 
quiry, is  an  unjustifiable  act  as  against 
the  shipowner,  yet  if  no  particular  re- 
medy were  given  to  him  by  this  or  some 
other  statute,  he  would  have  no  remedy. 
The  wrongful  act  would  be  a  wrongful  act 
done  by  the  members  of  a  public  depart- 
ment, acting  gratuitously,  and  in  the  per- 
formance of  a  public  duty.  Yet  the  in- 
jury done  to  a  shipowner  by  the  detention 
of  his  ship  at  the  moment  of  her  proceeding 
to  sea  is  usually  so  enormous,  that  if  it  were 
allowed  to  be  done  with  impunity  against 
one  whose  ship  was  not  in  fact  unsafe,  and 
more  than  that,  was  not  in  truth  liable,  if 
the  true  facts  were  known,  to  a  just  suspi- 
cion of  being  imsafe,  such  legislation  would 
seem  to  be  legislation  of  the  highest  injus- 
tice. A  perfectly  innocent  individual  would 
by  legislation  be  grievously  injured  without 
redress.  The  Legislature  was  placed  in  a 
position  of  great  delicacy  :  it  was  anxious 
to  protect  certain  subjects;  it  was  bound 
not  too  arbitrarily  to  injure  others.  The 
result  was  section  10.  By  it,  "  If  it  ap- 
pears that  there  was  not  i^easonable  and 
probable  cause,  by  reason  of  the  condition 
of  the  ship,  or  the  act  or  default  of  the 
owner,  for  the  provisional  detention  of 
the  ship,  the  Board  of  Trade  shall  be  liable 
to  pay  to  the  owner  of  the  ship  his  costs 
of  and  incidental  to  the  detention  and 
survey  of  the  ship,  and  also  compensation 
for  any  loss  or  damage  sustained  by  him  by 
reason  of  the  detention  or  survey."  Several 
questions  arise  as  to  the  meaning  of  this 
enactment.  It  clearly  does  not  go  so  far  as 
to  say  that  the  shipowner  shall  be  compen- 
sated if  in  fact  his  ship  was  not  unsafe. 
So  to  hold  would  strike  out  the  words 
<'  that  there  was  not  reasonable  and  pix>- 
bable  cause."  Does  it  say  that  he  shall 
not  be  compensated  if  there  was  reaJK)n- 
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able  and  probable  cause  present  to   the 
minds  of  the  Board  from  information  be- 
fore them,  though  there  was  not  reasonable 
and  probable  cause,  if  the  true  state  of 
facts  had  been  before  them  1     It  seems  to 
me  that  so  to  hold  would  strike  out  the 
words  "  by  reason  of  the  condition  of  the 
ship,  or  the  act  or  default  of  the  owner." 
In  order  to  justify  the  suggested  interpre- 
tation, the  section  should  have  been^  "  if 
it  appears  that  there  was  not  reasonable 
and  probable  cause  for  the  provisional  de- 
tention of  the  ship,"  <Scc.     Then,  although 
neither  the  apparent  condition  of  the  ship, 
nor  any  apparent  act  or  default  of  the 
owner,  would  have  given  to  any  person  of 
ordinary  skill  any  reason  to  doubt  the 
safety  of  the  ship,  yet  if  incorrect  facts 
had  been  stated  to  the  Board  of  Trade, 
either  through  want  of  skill  to  appreciate 
them,  or  through  negligence,  or  even  frau- 
dulently, such  facts,  if  they  had  been  true, 
being  sufficient  to  raise  a  reasonable  doubt, 
the  shipowner  would  be  without  remedy. 
A  shipowner  so  absolutely  innocent  that 
not  even  by  misfortune  could  his  ship  be 
an  object  of  suspicion  to  a  person  of  ordi- 
nary skill,  would  have  been  deeply  injured 
without  remedy.     Such  legislation  would 
have  inflicted  frightful  injustice.     It  may 
be  hard,  but  it  is  not  unjust  to  say  that 
if,  by  misfortune  or  otherwise,  a  ship  does 
fairly  present  a  suspicious  aspect,  the  ship- 
owner must  bear  the  consequences.     It 
seems  to  me  that  the  words  of  the  enact- 
ment, if  effect  be  given  to  all  of  them, 
carry  out  the  intermediate  view — the  hard 
view,  but  not  the  imjust  one.     The  true 
interpretation  seems  to  me  to  be  that  if 
upon  the  evidence  given  at  the  trial  of 
what,  by  all  means  of  examination  possible 
under  the  circumstances  in  which  the  ship 
then  was,  and  all   reasonable  enquiries, 
might  have  been  made  known,  though  it 
was  not,  to  the  Board  of  Trade,  a  person 
of  ordinary  skill  would  have  had  reason- 
able and  probable  cause  so  far  to  suspect 
the  safety  of  the  ship  as  to  make  it  rea- 
sonable to  detain  her  for  the  purpose  of 
enquiry,   the  shipowner  has  no  remedy 
given  to  him,  though  his  ship  was  in  fact 
a  safe  ship ;  but  if  upon  such  evidence  a 
person  of  ordinary  skill  would  have  had 
no  reasonable  and  probable  cause  to  sus- 
pect the  ship,  then  compensation  is  given 


to  the  shipowner,  although  the  £ftcts  eiro- 
neously  stated  to  the  Board  of  Trade  would, 
if  correct,  have  given  to  a  person  of  ordi- 
nary skill  reasonable  and  probable  cause 
to  suspect,  and  oonseqaently  detain  the 
ship.  This  reading  is,  in  my  opinion,  for- 
tified by  considering  the  next  part  of  the 
section,  which  seems  to  be  an  enactment 
of  reciprocal  liability  imposed  on  the  ship- 
owner, and  which  liability  clearly  depends 
upon  the  result  in  fact,  and  not  upon  any 
statements  or  appearances  of  fiicts.  It 
seems  to  me  to  be  also  fortified  by  aection 
1 1 .  That  section  assumes  that  the  Board  of 
Trade  may  be  liable  to  the  shipowner,  and 
may  yet  have  a  remedy  over  against  a 
complainant.  That  would  hardly  have 
been  enacted  if  upon  t^e  hcta  asserted  to 
the  Board  there  would  be  an  absence  of 
reasonable  and  probable  cause  to  detain  a 
ship,  and  yet  the  Board  should  detain  her. 
It  is  clear  that  if  the  ship  was  in  &ct  un- 
safe, no  question  can  arise  as  to  whether 
the  information  laid  before  the  Board  was 
or  was  not  sufficient  to  give  reasonable 
and  probable  cause  to  detain  the  ship.  In 
such  case  the  shipowner  can  have,  no  right 
to  compensation. 

A  question  was  raised  as  to  whether  the 
Board  of  Trade  could  rely  upon  any  other 
deficiency  than  the  one  stated  in  their 
notice  of  detention,  and  of  the  reasons  for 
it.  As,  for  instance,  if  the  reason  given 
for  the  provisional  detention  were  a  leak 
in  the  bows  of  the  ship,  could  evidence  be 
given  at  the  trial  that,  although  there  was 
no  such  leak,  there  would  have  been  ap- 
parent to  any  ordinary  skilful  observer  a 
defect  in  the  engines,  or  in  the  rudder  or 
in  the  masts?  Putting  upon  section  10 
the  interpretation  stated  above,  which 
seems  to  mo  to  be  the  right  one,  I  think 
that  the  suggested  evidence  could  be  given, 
subject  no  doubt  to  fair  notice  being  given 
of  it  to  the  shipowner  before  the  hearing. 

Another  question  raised  was  whether 
the  question  of  reasonable  and  probable 
cause  ought  to  be  left  to  a  jury  or  be  de- 
cided by  the  Judge.  In  my  opinion  the 
question  of  reasonable  and  probable  cause, 
if  material,  is  never  a  question  for  the 
Judge,  except  in  the  cases  of  a  chai^  of 
malicious  prosecution  or  false  imprison- 
ment. It  is  not  unnatural  that  in  those 
cases  it  should  be  left  to  him,  because  the 
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queBtion  in  \ham  cases  is  whether  theie 
was  reasonable  and  probable  cause  to  set 
ths  law  in  motion,  or  to  act  personally  on 
it.  Bat  however  that  may  be,  it  seems 
clear  to  me  that  from  the  very  nature  of 
the  case  the  meaning  of  this  statute  must 
be  that  it  is  a  question  for  the  jury,  to  the 
solution  of  which  they  may  be  assisted  by 
expert  evidence.  To  ask  a  Judge  whether, 
upon  certain  measurements  of  length, 
depth  and  breadth,  a  ship  would  have  suffi- 
cient stability,  or  whether  with  a  cargo 
loaded  in  a  given  form  she  would  be  safe, 
is  on  the  face  of  the  proposition,  to  my 
mind,  absurd. 

Another  point  raised  was  whether  among 
the  facts  which  might  be  proved  in  order 
to  raise  the  question  above  stated  as  the 
question  to  be  tried  by  the  jury,  the  pre- 
vious history  of  the  ship  as  to  antecedent 
behaviour  might  be  proved.  In  my  opinion 
it  might.  No  reasonably  skilled  and  care- 
ful enquirer  would,  if  anything  struck 
him  as  amiss  in  a  ship,  fiul,  in  my  opinion, 
to  ask  whether  what  he  obeyed  had 
existed  in  previous  voyages,  and  whether 
it  had  affected  the  b^aviour  of  the  ship. 
The  previous  behaviour  of  the  ship  under 
the  same  conditions  as  would  a^t  her 
on  her  proposed  going  to  sea,  would,  in  my 
mind,  be  an  obvious  and  necessary  fact  to 
be  con8idere4  in  determining  whether  she 
would  be  safe  or  unsafe. 

An  oljection  was  taken  to  the  view  of 
the  statute,  which  I  think  is  the  right  one, 
on  the  ground  that  the  Legislature  would 
be  imposing  a  duty  on  the  Board  of  Trade, 
and  obliging  them  to  pay  damages  in 
respect  of  the  performance  of  that  duty ; 
but  this  objection  seems  to  me  to  be  more 
formal  than  accurate.  If  the  members  of 
the  Board  of  Trade  were  made  by  the 
decision  personally  liable,  this  objection 
would  be  formidable  indeed ;  but,  in  fact, 
the  duty  is  imposed  on  the  Board,  the 
damages  are  paid  by  the  State. 

Upon  the  view  thus  expressed  of  the 
true  interpretatidn  of  this  statute,  it  follows 
that,  in  my  opinion,  the  right  question 
was  not  leh>  to  the  jury.  The  verdict  of 
the  jury  was  taken  upon  the  question 
whether  it  was  reasonable  in  the  Board  of 
Trade  to  detain  the  ship  for  survey  without 
a  direct  affirmation  by  the  surveyors  that 
in  their  opinion  the  ship  was  unsafe.    The 


attention  of  the  jury  was  not  drawn  to 
this  question — namely,  whether  the  facts 
with  regard  to  this  ship  as  she  lay  at  Sun- 
derland, which  would  have  been  apparent 
to  a  person  of  ordinary  skill  if  he  had  had 
all  means  of  examining  her  possible  under 
the  circumstances  in  which  she  lay  at 
Sunderland,  and  of  enquiring  about  her, 
and  had  used  those  means,  would  have  in 
the  opinion  of  the  jury  given  to  such  person 
reasonable  and  probable  cause  so  far  to 
suspect  the  safety  of  the  ship  for  her  out- 
ward or  homeward  voyage,  as  to  give  him 
reasonable  and  probable  cause  to  detain 
the  ship  for  survey  and  enquiry. 

I  am  sorry  to  say  under  these  circum- 
stances that,  in  my  opinion,  there  must  be 
a  new  trial  if  the  Board  of  Trade  think  it 
advisable.  The  appeal  must,  in  my  opi- 
nion, be  allowed. 

Cotton,  L.J. — I  agree  with  the  judg- 
ment which  has  been  delivered  by  Lord 
Justice  Brett. 

The  action  is  brought  under  section  10 
of  the  Merchant  Shipping  Act,  1876.  The 
question  to  be  decided  turns  primarily 
upon  the  proper  construction  of  that  sec- 
tion, but  there  are  other  sections  which 
must  be  considered.  The  earliest  section 
to  be  considered  is  section  6,  which  is  open 
to  some  difficulty.  It  has  been  contended 
that  the  vessel  being  in  fact  unsafe  is  a 
condition  precedent  to  the  exercise  of  all 
the  powers  given  by  the  section.  But  this 
cannot,  in  my  opinion,  be  the  true  meaning 
of  the  earlier  port  of  the  section  which 
gives  rise  to  this  argument.  For  if  this 
is  the  true  construction,  a  vessel  could  not 
lawfully  be  detained  even  for  the  pui'pose 
of  being  surveyed  unless  it  is  in  fact 
unsafe.  This  is  inconsistent  with  the  first 
sub-division,  which  expressly  gives  power 
to  detain  provisionally  if  the  Board  of 
Trade  have  reason  to  believe  the  ship  is 
unsafe ;  and  the  contention  is  inconsistent 
with  the  first  part  of  the  section  itself 
which  assumes  that  a  ship  coming  under 
the  provisions  of  this  part  of  the  section 
may  be  released,  which  in  the  case  of  a 
ship  in  fact  unsafe  would  not  be  right. 

The  section  is  not  very  correctly  framed, 
but  I  think  its  meaning  is  that  a  ship 
which  the  Board  of  Trade  have  reason  to 
believe  to  be  unsafe  may  be  detained,  and, 
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after  sach  investigation  or  enqnirj  as  by 
the  section  is  binding  on  the  owner,  either 
released  or  finally  detained.  The  first  part 
ef  the  section,  in  my  opinion,  sums  up, 
though  not  very  accurately,  the  subsequent 
detailed  provisions  of  the  section. 

But  though  as  a  matter  of  public  policy 
it  was  thought  right  that  power  should  be 
given  to  the  Boani  of  Trade  to  detain  pro- 
visionally ships  reasonably  believed  by  the 
Board  to  be  unsafe,  it  was  obvious  that 
this  might  produce  great  hardship  to 
owners  of  some  vessels;  and  the  10th 
section  gives  in  certain  cases  to  owners  of 
vessels  which  have  been  detained,  and 
which  in  fact  are  not  unsafe,  compensation 
by  way  of  damages  for  their  detention  \ 
this  compensation  being  payable  not  by 
the  officers  of  the  Board,  but  by  the 
State  out  of  the  public  purse.  In  this 
section  the  language  used  differs  from  that 
of  sub-section  1  of  section  6.  It  is  not 
'*  if  the  board  had  not  reasonable  cause," 
but ''  if  there  was  not  reasonable  and  pro- 
bable caase,"  that  is,  if  in  fact  there  was 
not  such  cause — and  it  must  exist  by  reason 
of  the  condition  of  the  ship,  or  the  act  or 
default  of  the  owner.  This,  in  my  opinion^ 
means  that  the  existence  of  the  cause  is 
not  to  be  decided  on  the  representations 
made  to  the  Board  of  Trade,  on  which 
they  acted,  but  is  to  be  decided  on  the 
actual  condition  of  the  vessel,  or  on  what 
has  in  fact  been  done  by  the  owner,  so  as  to 
prevent  the  owner  being  injured  by  reason 
of  inaccurate  representations  made  to  the 
Board  of  Trade  either  by  its  officers  or  by 
strangers,  even  in  cases  where  the  Board 
has  publicly  discharged  the  public  duty 
which  the  Act  enables  and  requires  the 
Board  to  discharge ;  and  this  is  supported 
by  section  11. 

Then  comes  the  question,  by  whom  is 
the  existence  of  reasonable  and  probable 
cause  to  be  decided — by  the  Judge  or  by 
the  jury  1  This  does  not  depend  on  matters 
of  which  a  Judge  has  any  special  know* 
ledge,  as  is  the  case  where  the  question  is 
whether  there  was  probable  cause  for  a 
criminal  prosecution.  In  my  opinion, 
therefore,  it  must  be  decided  by  the  jury, 
and  I  think  the  question  for  the  jury — 
when  a  vessel  is  said  to  be  unsafe  by 
reason  of  its  conditions — is  whether  a 
reasonable  man  with  a  competent  know- 


ledge of  ships  would  have  believed  from 
the  actual  condition  of  the  ship  that  she 
was  unsafe.  In  some  cases  the  oonstrac- 
tion  of  the  vessel  without  any  reference  to 
her  previous  history  may  be  sufficient  to 
enable  the  jury  to  decide  this  question, 
and,  in  my  opinion,  it  cannot  be  said  that 
in  all  cases  evidence  ought  to  be  given  as 
to  the  history  of  the  vessel ;  but  I  think 
that  evidence  as  to  the  actual  history  of 
the  vessel  is  admissible  to  shew  that  she 
is  or  is  not  unsafe,  or  t^at  there  was  or 
was  not  reasonable  and  probable  cause  for 
believing  her  to  be  unsafe. 

The  only  other  question  is  whether  in 
deciding  whether  there  was  reasonable  and 
probable  cause  for  believing  the  ship  to  be 
unsafe,  regard  is  to  be  had  to  the  outward 
voyage  only.  In  my  opinion  where  the 
contemplated  employment  of  the  vessel  is 
for  a  purpose  which  involves  more  than  the 
outward  voyage,  as  in  the  present  case  the 
bringing  of  cattle  home  from  the  United 
States — or,  in  other  words,  employment  in 
the  foreign  cattle  trade — this  employment 
after  the  end  of  the  outward  voyage  is 
part  of  '^  the  service  for  which  she  is  in- 
tended," and  must  be  taken  into  considera- 
tion. Full  protection  would  not  otherwise 
be  secured  to  seamen  employed  iu  British 
ships,  and  having  r^;ard  to  the  words 
quoted  from  section  6  it  is  within  the  fiur 
interpretation  of  the  Act.  The  result  of 
my  opinion  is  that  in  the  present  case  the 
proper  question  was  not  left  to  the  jury, 
and  that  the  verdict  cannot  stand.  The 
defendants  desire  to  contend  before  a  jury 
that  the  ship  was  not  in  fisict  safe — ^that  is, 
to  question  the  finding  of  the  Court  of 
Enquiry.  This  they  did  not  on  the 
previous  trial  do,  in  consequence  of  an 
expression  of  opinion  by  Uie  Lord  Chief 
Justice  that  the  question  was  whether  the 
Board  of  Trade  had  reasonable  ground  on 
the  statement  submitted  to  them  for  be- 
lieving that  the  vessel  was  unsafe,  and 
the  Board  ought^  if  they  desire  it,  to  have 
an  opportunity  of  raising  the  question. 

There  must,  therefore,  be  a  new  trial. 

RuU  absohUe. 


Solicitors —Botterell  &  Roche,  agents  for  W. 
Pinkney,  Sunderland,  for  plaintiff;  The  Soli- 
citor to  the  Board  of  Trade,  for  defendant. 
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GBIFFITHB  V.  THB  EARL  OF 
DUDLEY. 


Master  amd  Servcmt — Employers'  lAor 
bUUy  Act,  1880  (43  d&  44  Viet.  c.  42),  «.  1 
—  Injury  to  Workman  —  GontrcLct  by 
Workman  against  Act  applying  —  Lord 
CampbeWs  Act  (9  dh  10  Vict,  c,  93),  *.  2— 
Widow*s  Bight  of  Action  where  Husband 
has  contracted  himself  out  of  the  Em- 
ployers' Liability  Act,  1880  (43  <£r  44  Vict, 
e.  42). 

A  workman  may  contract  for  himself 
and  his  representatives  in  case  of  death  not 
to  claim  compensation  under  section  1  of 
the  Employers^  Liability  Act,  1880  (43  ^ 
44  Vict.  c.  42). 

That  section  does  not  render  such  conr 
tract  invalid,  but  removes  the  legal  pre- 
sumption of  an  implied  contract  between 
employer  emd  employed  that  the  Jormer 
should  not  be  liable  to  the  latter  for  iv^uries 
caused  by  the  negligence  of  a  person  in 
the  com/m>on  employment. 

Such  a  contract  by  a  u>orkman  is  not 
contrary  to  public  policy,  and  binds  his 
widow  suing  under  Lord  CampbeWs  Act 
(9  ik  10  ViU.  c.  93). 

This  was  an  appeal  by  way  of  motion 
from  a  decision  of  the  Judge  of  the  County 
Ck>urt  of  Worcestershire,  holden  at  Dudley. 

The  following  were  shortly  the  fJEUsts : — 

The  defendant  is  the  owner  of  extensive 
collieries,  and  the  plaintiff  sued  under 
Lord  Campbell's  Act  (9  &  10  Vict.  c.  93) 
and  the  Employers'  liability  Act,  1880 
(43  &  44  Yict.  c.  42),  as  the  widow  of 
Henry  Griffiths,  for  compensation  in  re. 
spect  of  her  husband's  death,  which  resulted 
from  injuries  caused  while  in  the  employ- 
ment of  the  defendant. 

It  appeared  that  up  to  the  date  of  the 
passing  of  the  Employers'  Liability  Act, 
1880  (43  k  44  Yict.  c.  42),  there  existed 
upon  the  defendant's  estate  a  quasi  dub 
or  benefit  society,  called  the  "  Field  Box," 
which  was  maintained  by  levyin£;  weekly 
oontribationB  from  the  workienfin  some 
cases  directly,  in  some  cases  indirectly, 
through  the  agency  of  the  contractors 
under  whom  they  worked.  The  defendant 
contributed  to  Uie  ^' Field  Box"  a  gross 
sum  equal  to  the  total  contributions  levied 
from  the  workmen. 


The  Employers'  Liability  Act,  1880  (1) 
(43  k  44  Yict.  o.  42),  came  into  operation 
on  the  1st  of  January,  1881,  and  on  that 
day  the  defendant,  by  his  agents,  circulated 
throughout  the  collieries  a  printed  notice 
of  which  the  material  part  is  as  follows : — 
''  Conditions  of  Employment 

''  At  the  Earl  of  Dudley's  collieries,  and 
works  connected  therewiiJi,  <&c. 

''  For  all  persons  employed,  directly  or 
indirectly,  who  have  heretofore  had,  or 
may  have,  claims  upon  the  Colliery  Club 
Box  at  the  respective  collierieB  and  works. 

"  1.  The  persons  employed  at  the  col- 
liery, directly  or  indirectly,  must  be,  and 
continue  to  be  during  such  employment, 
ordinary  members  of  the  Colliery  Club  or 
Permanent  Belief  Society  under  its  present 
or  any  future  name. 

''  3.  The  employer  shall  be,  and  continue 
to  be,  an  honorary  member  of  the  said 
society,  and  shall  subscribe  thereto,  and 
not  less  than  heretofore. 

'f  4.  Li  consideration  of  such  payment 
by  the  employer,  and  of  being  employed  at 
the  colliery,  and  as  part  of  the  terms  of 
employment,  every  person  so  employed  un- 

(1)  By  section  1,  "  Where  after  the  commence- 
ment of  this  Act  personal  injury  is  caused  to 
a  workman  (1)  By  reason  of  any  defect  in 
the  condition  of  the  ways,  works,  machinery  or 
plant  connected  with  or  used  in  the  business 
of  the  employer;  or  (2)  By  reason  of  the 
negligence  of  any  person  in  the  service  of  the 
employer  who  has  any  superintendence  en> 
trusted  to  him  whilst  in  the  exercise  of  such 
superintendence ;  or  (3)  By  reason  of  the  negli- 
gence of  any  person  in  the  service  of  the 
employer  to  whose  orders  or  directions  the 
workman  at  the  time  of  the  injury  was  bound 
to  conform  and  did  conform  where  such  injury 
resulted  from  his  having  so  conformed ;  or 
(4)  By  reason  of  the  act  or  omission  of  any 
person  in  the  service  of  the  employer  done  or 
made  in  obedience  to  the  rules  or  byelaws  of  the 
employer,  or  in  obedience  to  particular  instruc- 
tions given  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  behalf;  or 
(6)  By  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  who  has  tho 
charge  or  control  of  any  signal,  points,  locomo- 
tive engine,  or  train  upon  a  railway,  the  work- 
man, or  in  case  the  injury  results  in  death,  the 
legal  personal  representatives  of  the  workman, 
and  any  persons  entitled  in  case  of  death,  shall 
have  the  same  right  of  compensation  and 
remedies  against  the  employer  as  if  the  work- 
man had  not  been  a  workman  of,  nor  in  the 
service  of  the  employer,  nor  engaged  in  his 
work." 
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dtrtaheafoT  himHlfcmd  his  representatives, 
and  any  person  entitled  in  case  of  his  death, 
to  look  to  the  funds  of  the  said  society 
alone,  under  the  rales  and  constitution 
thereof,  for  compensation  in  case  of  injury 
sustained  in  the  course  of  such  employment, 
whether  resulting  in  death  or  not;  and 
neither  the  employer,  nor  any  other  person 
in  his  employment,  whether  a  fellow- 
servant  or  not,  shall  be  liable  in  respect  of 
any  defect,  negligence,  act  or  omission, 
under  *The  Employers'  Liability  Act, 
1880,'  or  otherwise,  in  respect  of  any 
negligence  occaaioning  such  injury. 

'*  This  contract  shall  remain  in  full 
force,  and  operate  as  a  contract  between 
the  workman  and  owner  for  the  time  being 
of  the  colliery,  so  long  as  the  workman 
continues  to  be  employed  at  the  collieiy." 

To  the  terms  of  this  contract  the  learned 
County  Court  Judge  found  that  the 
deceased  had  assented.  It  was  admitted 
that  the  deceased  was  a  workman  within 
the  meaning  of  the  Act,  and  that  owing 
to  the  negligence  of  the  engine-driver  and 
machinery  inspector  of  the  pit  where  he 
worked  he  met  his  death. 

The  County  Court  Judge  held  that  the 
deceased  could  not  contract  himself  out  of 
the  Employers'  Liability  Act,  1880,  so  as 
to  defeat  tiie  claim  of  his  widow  for  com- 
pensation ;  that  the  contract  was  void  for 
want  of  mutuality  and  consideration,  and 
was  contrary  to  public  policy,  and  accord- 
ingly gave  judgment  for  the  plaintiff. 

A  rule  nisi  having  been  obtained, 

Jelf,  Q.C.  {Kettle  with  him),  for  the 
plaintiff,  shewed  cause. — ^The  plaintiff  is 
entitled  to  bring  this  action,  and  the 
deceased  could  not  by  his  contract  with 
the  defendant  deprive  her  of  her  right  to 
compensation  under  the  Employers'  Lia- 
bility Act,  1880  (43  <fe  44  Vict.  c.  42). 
She  sues  under  Lord  Campbell's  Act  ^9  & 
10  Yict.  c.  93),  which  gives  her  a  right 
which  up  to  the  date  of  that  Act  was 
unknown  to  the  common  law,  and  the 
later  statute,  27  &  28  Vict.  c.  95,  estab- 
lishes a  new  mode  of  asserting  that  right. 
Bead  v.  The  Great  Eastern  Railway 
Company  (2)  is  not  in  agreement  with 

(2)  37  Law  J.  Rep.  Q.B.  278 ;  Law  Rep.  3 
Q.B.  665. 


LeggoU  v.  The  Oreai  Northern  BaUway 
Compa/ny  (3).  Besides,  even  if  the  de- 
ceased could  have  contracted  not  to  daim 
under  the  Employers'  liability  Act,  1880, 
he  could  not  contract  so  as  to  deprive  hia 
widow  of  her  remedy  in  case  of  his  death, 
for  such  a  contract  would  be  contniy  to 
public  policy.  The  Employers'  liability 
Act,  by  section  1,  prevents  a  workman 
depriving  himself  of  the  benefits  given  by 
the  Act ;  and  as  the  section  gives  him  a 
right  to  sue  for  compensation  as  if  he  had 
not  been  a  workman  of  the  employer,  the 
contract  of  service  in  effect  is  swept  away 
by  the  Act.  It  might  be  otherwise  if  the 
contract  related  to  something  dehors  the 
contract  of  service,  for  example,  where 
a  workman  employed  during  the  day 
agrees  to  sleep  on  the  premises,  he  might 
contract  that  the  master  should  not  be 
liable  in  case  of  an  accident  during  the 
night. 

[Field,  J. — Does  not  the  section  only 
aim  at  the  doctrine  of  Priestley  v.  Fowler 
(4)  and  Wilson  v.  Merry  (5)  1] 

It  is  submitted  that  it  is  capable  of  a 
larger  construction  than  that,  and  that  as 
the  policy  of  the  Act  is  to  protect  work- 
men, so  it  is  meant  that  the  emplover 
shall  not  bargain  away  the  benefit  of  it 
from  the  workmen.  The  Legislature  has 
in  other  instances  imposed  restrictionB  on 
freedom  of  contract. 

SThe  point  as  to  want  of  consideration 
I  mutuality  was  abandoned.) 
B,  T,  Beid,  in  support  of  the  rule. — 
Where  the  Legislature  has  restrained 
freedom  of  oontract,  it  has  done  so  in 
express  terms — for  example,  in  the  Truck 
Act  (1  «fe  2  Will.  4.  c.  77),  the  Ground 
Game  Act  (43  &  44  Vict.  o.  47),  and  the 
Land  Law  (Ireland)  Act,  1881  (44  &  45 
Yict.  c.  49) ;  and  it  would  be  strange  if  the 
Legislature  had  in  this  case  done  inferen- 
tially  that  which  it  has  done  expressly  in 
others.  If  the  contention  of  the  other  side 
is  correct,  it  follows  that  although  by  ar^ 
rangement  a  workman  has  received  5s.  a 
week  extra  wages  to  cover  the  risks  of  the 
employment,  he  may  in  the  event  of  in- 
jury recover  damages  from  his  employer, 

(3)  46  Law  J.  Rep.  Q.B.  667;  Law  Rep.  1 
Q.B.  D.  699. 

(4)  3  Mee.  &  W.  t ;  7  Law  J.  Rep.  Ezch.  48. 
(6)  Law  Rep.  1  H.L.  So.  326. 
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who  would  thns  pay  twice  over.  This 
cannot  have  heen  the  intention  of  the 
Legislature.  All  that  the  Act  intended 
to  do  was  in  five  specified  cases  to  sweep 
away  the  implied  term  which  had  heen 
imported  into  the  contract  of  service  hy 
the  decision  in  Priestley  v.  Fowler  (4), 
and  this  view  gives  fall  efiect  to  the  lan- 
guage of  the  section  and  to  the  policy  of 
tiie  Act. 

Field,  J. — This  is  a  very  important  case, 
and  one  about  which  no  uncertainty  as  to 
what  is  the  law  should  prevail.  The 
plaintiff  sues  as  the  widow  of  her  husband, 
who  was  in  the  employment  of  Lord 
Dudley,  the  defendant,  and  is  entitled, 
under  Lord  Campbell's  Act  (9  «fe  10  Vict, 
c.  93),  to  recover  damages  for  the  pecu- 
niaiy  loss  occasioned  to  her  by  her 
husband's  death.  Lord  Dudley  is  the 
owner  of  extensive  collieries,  and  on  his 
estate  a  system  prevails  by  which  a  fund, 
subscribed  to  by  both  employer  and  em- 
ployed, is  resorted  to  in  case  of  injuries 
happening  to  the  workmen  in  the  course 
of  their  employment.  The  system,  no 
doubt,  tends  to  make  the  workmen  pru- 
dent. Now,  the  Employers'  Liability  Act, 
1880  (43  &  44  Vict.  c.  42),  was  passed 
with  a  view  to  prevent  what  was  thought 
to  be  an  injustice  to  workmen — that  the 
employer  should  escape  liability  in  cases 
where  injury  occurred  to  workmen-through 
the  negligence  of  a  person  having  super- 
intendence. Where  the  employer  was 
himself  guilty  of  negligence  he  was  clearly 
liable  before  the  passing  of  the  Act;  while 
it  is  equally  clear  that  since  the  Act  the 
negligence  of  a  person  not  coming  within 
the  specified  claJss  of  persons  mentioned 
does  not  impose  liability  upon  the  em- 
ployer to  make  compensation.  But  before 
the  passing  of  the  Act  the  House  of  Lords 
had  decided,  in  the  case  of  Wilson  v.  Merry 
(5),  that  where  the  injury  was  caused  to 
the  workman  by  a  person  in  superintend- 
ence employed  by  the  same  master,  the 
workman  could  not  recover  damages  from 
the  common  master.  The  intention  of  the 
L^islature  in  the  -Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42),  was,  in 
the  five  specified  cases,  to  get  rid  of  the 
mere  inference  established  in  Wilson  v. 
Merry  (5).  Therefore,  but  for  the  con- 
Vou  61.— Q.B. 
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tract  which  was  entered  into  by  the  work- 
men on  Lord  Dudley's  estate,  the  plaintiff 
would  have  been  undoubtedly  entitled  to 
recover  in  her  action  against  the  defen- 
dant. The  effect  of  that  contract  is  that 
the  workmen  agree  not  to  look  to  Lord 
Dudley  for  compensation  in  case  of  in- 
juries occasioned  in  his  employment,  and 
to  those  terms  the  deceased  in  the  present 
case  assented,  and  upon  those  terms  he 
worked.  There  is  no  allegation  that  fraud 
or  duress  was  used  in  making  the  con- 
tract ;  nor  can  it  be  said  that  it  is  a  mere 
nudum  pactuniy  and  without  consideration, 
for  Lord  Dudley  contributed  to  the  fund 
an  amount  equivalent  to  the  total  con- 
tributions of  the  workmen.  Under  these 
circumstances  I  cannot  agree  with  the 
learned  County  Court  Judge.  First,  he 
held  that  the  contract  was  void  for  want 
of  mutuality;  but  that  point  was  not 
argued  before  us  by  the  learned  counsel 
for  the  plaintiff.  Secondly,  he  held  that  it 
was  a  contract  against  public  policy.  I 
have  always  thought  that  by  public 
policy  was  meant  the  policy  affecting  all 
society,  and  of  which  the  marriage  laws 
are  an  illustration.  But  here  the  only 
policy  is  that  of  the  employed.  It  was 
argued  that  the  Legislature  meant  to  pro- 
tect workmen  from  entering  into  foolish 
bargains ;  but  I  fail  to  see  why  workmen 
are  not  competent  to  understand  their 
own  business.  Thirdly,  the  learned  County 
Court  Judge  held  that  the  deceased  could 
not  contract  as  against  his  widow,  and 
bar  her  right  to  sue.  Has  the  widow, 
then,  under  Lord  Campbell's  Act,  a  new 
right  given  to  her)  There  is  no  doubt 
that,  by  27  &  28  Vict.  c.  95,  she  is 
enabled  to  sue  independently  of  her 
character  as  representetive  of  her  husband ; 
but  all  the  statute  establishes  is  a  new 
mode  of  procedure,  and  she  gains  no  new 
cause  of  action — Bead  v.  The  Qreat 
JEcutem  Railway  Compaony  (2). 

The  last  point  argued  by  Mr.  Jelf  was 
suggested  by  myself;  but  I  think  that 
construction  of  the  section  is  too  narrow. 
At  the  time  when  the  Act  patised  the  law 
stood  thus:  In  oontracte  between  em- 
ployers and  employed,  it  was  an  implied 
term  that  the  latter  should  not  look  to  the 
former  for  compensation  when  the  injury 
was  caused  by  some  person  in  the  common 
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employment.  The  effect  of  section  1  of 
the  Employers'  LiabOity  Act,  1880  (43  &  44 
Vict.  c.  42),  is  in  five  specified  cases  to  re- 
move that  implied  term.  The  contract 
of  service  still  remains,  and  upon  that  the 
workman  must  rely  ;  otherwise  he  would 
have  no  right  of  action  at  all ;  and  it  is 
only  in  virtue  of  that  contract  that  he 
comes  upon  the  employer's  premises. 

It  is  better  to  take  a  broad  view  of  the 
Act,  and  in  that  view  we  are  not  obliged 
to  adopt  the  construction  that  the  express 
contract  of  the  deceased  shall  not  take 
effect.  When  the  Legislature  has  said 
that  such  a  contract  shall  not  operate, 
express  words  have  been  used  which  are 
not  found  in  this  Act ;  and  as  a  general 
rule  the  law  of  this  country  imposes  no 
restriction  upon  freedom  of  contract,  ex- 
cept to  prevent  great  pubUc  injustice.  I 
think  great  public  injustice  would  result 
if  wo  were  to  allow  the  contention  of  the 
plaintiff  to  prevail ;  and  if  that  is  the  case 
it  is  unlikely  the  Legislature  intended 
that  construction.  As  Mr.  Reid  says,  a 
workman  might  obtain  an  increased  rate 
of  wages  for  many  years  to  cover  the  risk 
of  injury,  and  then,  when  he  was  injured, 
be  entitled  to  receive  full  compensation. . 

The  strongest  ailment  is  that  it  was 
the  intention  of  the  Legislature  to  protect 
workmen.  Such  protection  has  been  given 
them  by  Acts  of  Parliament  dealing  with 
hours  of  work,  unfenced  machinery,  and 
in  other  instances.  If  it  could  be  shewn 
in  the  present  case  that  the  effect  of  our 
decision  would  be  to  deprive  large  classes 
of  workmen  of  protection  which  it  had 
been  intended  by  the  L^islature  should 
be  given  them,  I  admit  that  would  be  a 
strong  argument.  But  that  cannot  be 
shewn.  The  rule  must  be  made  absolute, 
and  judgment  entered  for  the  defendant. 

Cave,  J. — I  am  of  the  same  opinion. 
The  main  point  in  the  case  is  this — Can 
a  workman  contract  himself,  or  his  repre- 
sentatives, out  of  the  provisions  of  the 
Employers'  Liability  Act,  18801  The 
plaintiff's  husband  did  so  contract,  and  it 
is  said  that  the  contract  cannot  be  enforced 
on  four  grounds :  First,  because  it  was 
without  consideration ;  but  that  argument 
was  given  up,  as,  indeed,  it  was,  untenable. 
Secondly,  because  it  was  against  public 
policy ;  but  in  support  of  that  no  autho- 


rity has  been  cited,  and  I  can  see  no 
reason  for  the  proposition ;  for  to  hold  that 
it  was  against  public  policy  would  be  to 
interfere  with  freedom  of  contract,  which 
Judges  will  not  narrow  unless  the  case  is 
clearly  brought  within  the  principle  of 
those  decisions  as  to  contracts  which  are 
against  public  policy.     Thirdly,   it  was 
argued  that,  although  a  workman  may 
contract  as  to  his  own  rights,  he  cannot 
bargain  away  those  of  his  representatives, 
under  Lord  Campbell's  Act.     Now,  Lord 
Campbell's  Act  was  passed  to  obviate  the 
hardship  that  it  was  felt  existed  in  the 
case  of  a  man  having  died  through  in- 
juries, and  having  obtained  no  compensa- 
tion, and  leaving  behind  him  persons  in 
certain  degrees  of  relationship  who  were 
not  entitled  to  bring  an  action.     Read 
V.    The    Great    Eastern    Railway    Com- 
pany (2)  has  decided  that  no  new  cause 
of  action  is  given  by  the  Act.     By  that 
decision  we    are  bound,    and    no    cases 
have  been  cited  that  conflict  with  it.     As 
to  the  last  point  arising  on  the  language 
of  the  section,  I  do  not  think  that  language 
has  been  bappHy  chosen.     [His  Lordship 
read  the  section.]    If  the  words  are  taken 
in  their  literal  sense,  the  deceased  was  a 
mere  stranger,  and  he  simply  came  upon 
the  defendaxLt's  premises  as  a  mere  licensee, 
and  would  not,  therefore,  in  the  majority 
of  cases,  be  entitled  to  maintain  an  action. 
What  the  Legislature  meant  was,  I  think, 
to  remove  in  certain  cases  the  effect  of  the 
decision  in  Priestley  v.  Fowler  (4),  which 
had  laid  down  the  law  that  a  workman 
could   not  recover  damages  for  injuries 
caused  by  the  negligence  of  a  fellow  work- 
man, and  that  tins  was  an  implied  term  in 
the  contract  of  service.    The  Courts  of 
common  law  have  always  had  doubt  as  to 
whether  any  right  of  action  existed  other 
than  one  arising  out  of  contract  or  tart,  and 
they  accordingly  adopted  the  doctrijie  of 
impUed  contracts.     This  doctrine  was  sub- 
sequently extended  by  the  House  of  Lords 
in  the  case  of  Wilson  v.  Merry  (5),  which 
decided  that  no  action  lay  at  tihe  suit  of  a 
workman  injured  by  a  person  in  a  position 
of  superintendence  in  the  same  employ- 
ment.     The    Employers'    Liability  Act, 
1880,  has  removed  the  effect  of  the  de- 
cision in  Wilson  v.  Merry  (5),  and  a  work- 
man  .injared  may,  oonseqaently,  bring  an 
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action  in  the  five  cases  specified  in  the 
section;  and  it  is  no  longer  open  to  the 
employer  to  say,  in  answer  to  such  action, 
that  the  workman  has  impliedly  con- 
tracted to  bear  the  consequences  of  the 
emplojrment.  That,  in  my  opinion,  is  the 
natural  meaning  of  the  statute.  The  rule 
must  be  made  absolute. 


Solicitors — Stokes  &  Bobinson,  agents  for  W. 
Waldron,  Brierly  Hill,  for  plaintiff ;  Benbow, 
Saltwell  &  Tryon,  for  defendant. 
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Copyright  —  Musical  Composition  — 
Sole  Liberty  of  Performing — Place  not  of 
Dra/matic  Entertainment  —  5  <^  6  Vict,  c. 
45.  8.  20. 

A  musical  composition  was  pvhlicly 
perform^  without  the  consent  of  its  pro- 
prietor :  —  Held,  ^lat  the  performance, 
although  not  cU  a  place  of  dramho/tic  enter- 
tainment^  was  contrary  to5  <S:  Q  Vict,  c,  45. 
s.  20. 

Rules  nisi  obtained  on  behalf  of  the 
plaintiff  for  a  new  trial. 

The  facts  and  ailments  appear  in  the 
judgment. 

CrippSy  for  the  defendant  Taylor. 
Wiiberforce,  for  the  defendant  Martin. 
FiUan,  for  the  plaintiff. 

Cur,  adv,  vidt. 

The  judgment  of  the  Court  (1)  was 
delivered  (on  August  3)  by 

Cave,  J. — These  are  two  actions,  brought 
by  the  assignee  of  the  author  of  a  mu- 
sical com{K)sition  or  song  called  ''Will 
o'  the  Wisp,"  against  the  defendants,  to 
recover  damages  for  the  performance  by 
them  of  such  musical  composition  at  a 
place  of  public  entertainment;  and  the 
question  in  these  cases  is  whether  the  sole 
Uberty  of  performing  a  musical  composition 
conferred  by  5  d^  6  Yict.  c.  45.  s.  20, 

(1)  Field,  J^  and  Cave,  J. 


on  the  author  thereof,  extends  to  the  per- 
formance of  such  musical  composition  at 
all  places  of  public  entertainment,  or  is 
confined  to  its  performance  at  a  place  of 
dramatic  entertainment.  It  has,  indeed, 
been  argued  that  at  both  the  entertain- 
ments in  question  pieces  of  a  dramatic 
nature  were  represented  so  as  to  give  to 
the  entertainments  the  character  of  dra- 
matic entertainments;  but  we  think  it 
better  to  give  our  decision  upon  the  more 
important  question  first  stated. 

Previously  to  1833  the  liberty  o£  per- 
forming dramatic  pieces  was  not  the  subject 
of  property ;  but  by  3  &  4  Will.  4.  c.  15, 
after  reciting  that  it  was  expedient  to 
extend  the  provisions  of  54  Geo.  3.  c.  156, 
relating  to  copyright  in  printed  books,  it 
was  enacted  that  the  author  of  any  tragedy, 
comedy,  play,  opera,  farce  or  any  other 
dramatic  piece  or  entertainment,  or  his 
assignee,  should  have,  as  his  own  property, 
the  sole  liberty  of  representing,  or  causing 
to  be  represented,  at  any  place  of  dramatic 
entertainment  any  such  production  not 
printed  and  published  by  the  author  or  his 
assignee,  and  should  be  deemed  and  taken 
to  be  the  proprietor  thereof  for  the  term 
therein  mentioned.  Section  2  enacted 
that  if  any  person  should,  during  the  con- 
tinuance of  such  sole  liberty,  represent,  or 
cause  to  be  represented,  without  the  con- 
sent in  writing  of  the  author,  or  other 
proprietor,  at  any  place  of  dramatic  enter- 
tainment any  such  production,  or  any  part 
thereof,  every  such  offender  should  be 
liable  for  each  and  every  such  representa- 
tion to  the  payment  of  an  amount  not  less 
than  40«.,  or  to  the  full  amount  of  the 
benefit  and  advantage  arising  from  such 
representation,  or  the  injuiy  or  loss  sus- 
tiiined  by  the  plaintiff  therefrom^  which- 
ever should  be  the  greater  damages,  to  the 
author  or  other  proprietor  of  such  produc- 
tion. 

By  5  &  6  Vict.  c.  45.  s.  20,  after  re- 
citing that  3  &  4  Will.  4.  c.  15  was 
pasHed  to  amend  the  law  relating  to  dra- 
matic  literary  property,  and  that  it  was 
expedient  to  extend  to  musical  composi- 
tions the  benefit  of  the  Act  in  recital  and 
also  of  that  Act,  it  was  enacted  that  the 
provisions  of  3  &  4  Will.  4.  c.  15  and  of 
that  Act  should  apply  to  musical  composi- 
tions, and  that  the  sole  liberty  of  repre- 
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senting  or  performing,  or  causing  or  per- 
mitting to  be  represented  or  performed, 
any  dramatic  piece  or  musical  composition 
should  endure  and  be  the  property  of  the 
author  hereof  and  his  assigns  for  the 
term  therein  mentioned.  Section  21  pro- 
vided that  the  person  who  should  at  any 
time  have  the  sole  liberty  of  representing 
such  dramatic  piece  or  musical  composition 
should  have  and  enjoy  the  remedies  given 
and  provided  in  3  &  4  Will.  4.  c.  15 
during  the  whole  of  his  interest  therein  as 
fully  as  if  the  same  were  re-enacted  in  that 
Act. 

In  Eu88eU  v.  Smith  (2)  the  same  ques- 
tion which  we  have  now  before  us  arose, 
but  was  not  decided.  It  was,  however, 
held  in  that  case  that  a  room  in  which  a 
dramatic  piece  is  performed,  and  to  which 
persons  paying  for  tickets  are  admitted  for 
the  purpose  of  hearing  it,  is  for  the  time  a 
place  of  dramatic  entertainment  within 
the  meaning  of  the  statutes,  although  the 
room  is  ordinarily  used  for  different  pur- 
poses, or,  in  other  words,  that  the  epithet 
'^  dramatic "  in  the  clause  **  place  of  dra- 
matic entertainment ''  has  in  3  &  4  Will. 
4.  c.  15  no  particular  signification. 

In  the  present  case,  it  is  contended  that 
the  words  "place  of  dramatic  entertain- 
ment'' in  the  earlier  statute  are  incor- 
porated in  the  later  one,  and  that  the  right 
of  performing  musical  compositions  given 
by  that  Act  is  confined  to  the  right  of 
performing  them  in  places  of  dramatic 
entertainment.  No  sensible  reason  was 
or,  as  it  seems  to  us,  could  be  given  why 
the  right  of  performing  a  musical  composi- 
tion thus  given  should  be  so  limited.  The 
object  of  the  statute  seems  to  be  that  one 
man  shall  not  make  money  by  performing 
a  musical  composition  of  which  another 
person  is  the  author  without  the  leave  of 
the  author ;  and  it  is  to  us  impossible  to 
conceive  any  ground  for  a  distinction  be- 
tween performing  the  musical  composition 
at  a  place  of  dramatic  entertainment  or  at 
a  place  of  entei'tainment  of  any  other  kind. 
The  5  &  6  Vict.  c.  45.  s.  20  gives  to  the 
author  or  his  assigns  the  sole  liberty  of 
performing  a  musical  composition,  and  does 
so,  as  was  pointed  out  in  JRusseU  v.  Smith 
(3),  without  repeating  in  terms  the  re- 

(2)  12  Q.6.  Rep.  217  ;  17  Law  J  Bep.  Q.B.  226. 

(3)  16  Sim.  181 ;  16  Law  J.  Bep.  Chanc.  340. 


ferenoe  contained  in  the  former  Act  to  a 
place  of  dramatic  entertainment ;  and  the 
subsequent  provision  in  the  same  section 
that  the  first  public  performance  of  a 
musical  composition  shall  be  deemed  equi* 
valent  to  the  first  publication  of  any  book 
seems  to  us  to  point  out  the  true  restric- 
tion which  we  ought  to  adopt,  and  to  shew 
that  the  right  of  representing  a  dramatic 
piece,  or  peribrming  a  musical  composition, 
which  ia  by  these  statutes  conferred  on  the 
author  is  tlie  right  of  representing  or  per- 
forming them  in  public.  If,  as  is  con- 
tended by  the  defendants,  the  right  of 
performing  musical  compositions  given  by 
these  statutes  is  restricted  to  the  right  of 
performing  them  at  a  place  of  dnonatie 
entertainment,  and  if,  as  the  jury  have 
found,  the  places  where  these  songs  were 
perfoimed  were  not  places  of  dramatic 
entertainment,  the  judgment  should  in 
each  case  have  been  entered  for  the  defen- 
dants, for  the  proprietor  of  a  musical  com- 
position has  no  other  right  of  performing 
them  than  that  given  by  the  statute.  But 
if,  as  we  think,  the  right  conferred  is  the 
right  of  performing  them  in  public,  the 
plaintiff  was  entitled  to  a  ver^ct  for  409. 
in  each  case ;  and,  as  there  are  no  facts  in 
dispute  which  render  a  new  trial  necessary, 
judgment  must  now  be  entered  for  him  for 
that  amount  in  each  action,  with  costs, 
including  the  costs  of  this  application. 

Judgment /or  the  plaint^. 


Solicitors— T.  L.  Allen,  for  plaintilE ;  Wilkinson 
Sc  Howl^tt,  for  defendant  Taylor ;  G.  Lucas, 
for  defendant  Martin. 


[IN  THE  HOUSE  OF  LOBDS.] 

1882.       Iburnand    and    others   v. 

July  10,  11.  J  RODOCANAGHI  AND  OTHERS. 

Marine  Insurance — Valued  Policy^ 
Total  Lo88 — Alabama  Claims — Compen- 
sation paid  by  State /or  Difference  between 
Real  and  Insured  Value — Right  o/  Under- 
writers to  recover. 

The  valuation  in  a  valued  policy  is  con- 
clusive between  the  parties  only /or  the  pur- 
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pose  of  the  corUract  iteelf  and  of  the  rights 
arising  /rom  it. 

Compensation  paid  aliunde  to  the  assured, 
in  respect  of  loss  not  covered  by  a  valued 
policy^  cannot  be  recovered  by  cm  under^ 
writer  who  has  paid  as  for  a  total  loss  ; 
since  the  loss  insured  against  is  not 
diminished  by  the  compensation,  and  the 
assured  is  not  estopped  from  alleging  that 
there  was  an  excess  in  value  above  the 
amount  agreed  in  the  policy. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal  which  reversed  one 
of  Lord  Coleridge,  C.J.  The  case  lb 
reported  in  the  Courts  below  49  Law  J. 
Rep.  C.P.  732 ;  50  ibid.  C.P.  284 ;  Law 
Rep.  5  C.P.  D.  424 ;  ibid.  6  Q.B.  D.  633. 

The  respondents  had  insured  with  the 
appellants  a  cargo  of  tobacco  by  two 
valued  policies  of  the  aggregate  amount  of 
15,000^.  The  insurance  included  war 
ridos ;  and  on  the  insured  voyage  the  cargo 
was  destroyed  by  the  Alahama,  a  man-of- 
war  belonging  to  the  Confederate  States  of 
America.  'Die  underwriters  thereupon 
paid  the  15,000^.  as  for  a  total  loss. 

A  sum  of  money  was  afterwards 
awarded,  by  the  arbitrators  appointed 
under  the  Treaty  of  Washington,  to  be 
paid  by  Great  Britain  to  the  United  States 
for  damages  caused  by  the  Alabama  and 
other  cruisers. 

In  June,  1874,  an  Act  of  Congress  of 
the  United  States  was  passed  constituting 
a  Court  for  the  distribution  of  this  sum 
among  American  subjects  injured  by  Con- 
federate cruisers. 

The  12th  section  of  the  Act  was  as 
follows  :  "  No  claim  shall  be  admissible  or 
allowed  by  said  Court  for  any  loss  or 
damage  for  or  in  respect  to  which  the  party 
injured,  his  assignees  or  legal  represen- 
tatives, shall  have  received  compensation 
or  indemnity  from  any  insurance  company, 
insurer  or  otherwise,  but  if  such  compensa- 
tion or  indemnity  so  received  shall  not  have 
been  equal  to  the  loss  or  damage  so  actu- 
ally  suffered,  allowance  may  be  made  for  the 
di^arence.  And  in  no  case  shall  any  claim 
be  admitted  or  allowed  for  or  in  respect 
to  unearned  freights,  gross  freights,  pro- 
spective profits,  freightSygains  or  advantages, 
or  for  wages  of  officers  and  seamen  for  a 
longer  time  than  one  year  nort  aftor  the 
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breaking  up  of  a  voyage  by  the  acts  afore- 
said. And  no  claim  shall  be  admissible  or 
allowed  by  the  said  Court  by  or  on  behalf 
of  any  insurance  company  or  insurer, 
either  in  its  or  his  own  right,  or  as  as- 
signee or  otherwise  in  the  right  of  a  person 
or  party  insured  as  aforesaid,  unless  such 
claimant  shall  shew  to  the  satisfaction  of 
the  said  Court  that  during  the  late  rebellion 
the  sum  of  its  or  his  losses  in  respect  to 
its  or  his  war  risks  exceeded  the  smn  of  its 
or  his  premiums  or  other  gains  upon  or  in 
respect  to  such  war  risks;  and,  in  case  of 
any  such  allowance,  the  same  shall  not  be 
greater  than  such  excess  of  loss ;  and  no 
claim  shall  be  admissible  or  allowed  by  the 
said  Court  arising  in  favour  of  any  insur- 
ance company  not  lawfully  existing  at  the 
time  of  the  loss  under  the  laws  of  some 
one  of  the  United  States.  And  no  claim 
shall  be  admissible  or  allowed  by  said 
Court  arising  in  favour  of  any  person  not 
entitled  at  the  time  of  his  loss  to  the  pro- 
tection of  the  United  States  in  the  premises, 
nor  arising  in  favour  of  any  person  who 
did  not  at  all  times  during  the  late  rebel- 
lion bear  true  allegiance  to  the  United 
States.'* 

The  respondents  made  a  claim  for 
6,557Z.  7s,  3c£.,  being  the  difference  between 
the  actual  value  of  the  cargo  and  the 
15,000/.  received  from  the  appellants.  The 
Court  awarded  2,803Z.  17*.  2d. 

The  appellants  claimed  to  recover  this 
sum  from  the  respondents  upon  the  ground 
that  having  paid  the  agreed  value  of  the 
cargo  as  upon  a  total  loss  they  were  sub- 
rogated to  all  the  rights  of  the  respon- 
dents in  respect  of  the  cargo. 

Lord  Coleridge,  C.J.,  who  tried  the 
case  without  a  jury,  gave  judgment  for  the 
plaintiffs;  but  his  decision  was  reversed 
by  the  Court  of  Appeal. 

The  plaintiffs  appealed. 

Butt  {Cohen  and  IloUams  with  him), 
for  the  appellants. — The  appellants  paid 
the  full  agreed  value  as  for  a  total  loss 
and  thereupon  were  subn^ated  to  all  the 
rights  of  the  assured — The  North  of  Eng- 
land Insurance  AssocicUionv.  Armstrong  ( 1 ), 
DarreU  v.  Tihbits  (2),  Simpson  v.  Thomson 

(1)  39  Law  J.  Rep.  Q.B  81 ;  Law  Rep.  5 
Q.B.  244. 

(2)  50  Law  J.  Rep.  Q.B.  33;  Law  Rep.  6 
Q.B.  D.  660.  ^ 
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(3),  where  Lord  Cairns  speaks  of  "the  well- 
known  prmciple  of  law,  that  where  one 
pei*son  hiis  agreed  to  indemnify  another, 
he  will,  on  making  good  the  indemnity,  be 
entitled  to  succeed  to  all  the  ways  and 
means  by  which  the  person  indemnified 
might  have  protected  himself  against  or  re- 
imbursed himself  for  the  loss,"  Stewart 
V.  TJie  Greenock  Marine  Insurance  Com- 
jxiny  (4).  The  distribution  of  the  fund 
in  the  hands  of  the  United  States  Grovern- 
ment  was  not  so  pure  an  act  of  grace  as 
has  been  contended.  There  was  a  moral 
obligation  to  apply  it  in  comj^ensation  for 
losses  occasioned  by  the  Alabama,  The  case 
falls  within  the  principle  of /?a7w/aZ^  v.  Cock- 
rail  (5)  and  Blaauwpot  v.  Da  Costa  (6). 
The  respondents  cannot  say  that  the  com- 
pensation was  paid  for  loss  not  covered  by 
the  policies ;  they  are  estopped  from  doing 
so  by  the  valuation,  which  is  conclusive 
between  assurer  and  assured  for  all  pur- 
poses except  for  the  purpose  of  deciding 
whether  there  has  been  a  constructive 
total  loss.  Nor  can  the  Act  of  Congress 
affect  the  rights  of  the  parties  under  the 
contract,  or  make  that  which  is  in  fact 
salvage  not  to  be  salvage. 

He  also  cited  Mason  v.  Savnshury  (7) 
and  Oracle  v.  TJie  New  York  Insurance 
Company  (8). 

The  Attorney-General  (Sir  H,  James) 
and  Gaythome  Hardy,  for  the  respondents, 
were  not  called  upon. 

The  Lord  Chancellor  (Lord  Sel- 
borne). — ^This  is  a  short  but  interesting 
and  important  question.  Your  Lordships 
have  heard  a  very  able  argument,  and 
have  had  the  benefit  of  considering  the 
able  opinions  of  the  learned  Judges  in 
both  the  Courts  below,  and  I  believe  there 
is  no  doubt  in  the  minds  of  any  of  your 
Lordships  that  the  judgment  under  appeal 
is  right. 

Now,  if  I  may  venture  to  do  so,  with 
that  sincere  respect  which  I  always  feel 
for  everything  which  falls  from  Judges  so 
eminent    as  Lord    Coleridge    and    Lord 

(3)  Law  Bep.  3  So.  App.  279. 

(4)  2  H.L.  Caa.  159. 
(5}  1  Ves.  sen.  98. 

(6)  1  Eden,  130. 

(7)  3  Doug.  61. 

(8)  8  Johnson,  N.  Y.  Rep.  183. 


Justice  Baggallay,  I  will  indicate  what  I 
think  is  the  fallacy  in  the  reasoning  of 
those  learned  Judges.  It  is  this:  they 
have  taken  the  valuation  of  the  policy  as 
conclusive,  and  as  operating,  by  way  of 
estoppel,  between  these  parties  for  a  pur- 
pose for  which,  as  it  appears  to  me,  it  is 
not  conclusive,  and  does  not  estop  them. 
For  the  purpose  of  the  contract  of  in- 
surance, and  for  the  purpose  of  all  rights 
arising  from  that  contract,  it  may  well  be 
that  the  valuation  in  a  valued  policy  ia 
conclusive,  and  that  the  effect  of  it 
may  be  that,  for  those  purposes,  the 
assui*ed  is  not  entitled  to  say,  "My  loss 
has  been  greater  than  that  which  was 
covered  by  the  policy."  He  cannot  say 
that  for  the  purpose  of  withholding  from 
the  insurer  any  indemnity  or  right,  by 
way  of  subrogation  or  substitution,  to 
which,  by  the  true  legal  result  of  the  con- 
tract, the  insurer  is  entitled. 

Whenever  it  is  sought  to  set  up  an 
estoppel  founded  upon  the  valuation  for 
any  purpose  going  beyond  that  which  I 
have  endeavoured  to  indicate,  the  law 
does  not  justify  such  a  use  of  it.  It  is 
admitted  that  that  is  the  English  law 
when  it  is  attempted  to  use  the  valuation 
for  the  purpose  of  determining  what  is 
and  what  is  not  a  constructive  total  loss. 

Now  it  appears  to  me  that,  for  every 
other  purpose  collateral  to  the  contract, 
for  the  purpose  of  every  question  as  to 
whether  a  particular  claim  to  something 
which  has  arisen  aliunde  is  or  is  not 
within  those  rights  which  result  in  law 
from  the  contract,  there  is  no  more  reason 
for  holding  the  valuation  to  be  conclusive 
between  the  parties,  or  to  operate  by  way 
of  estoppel,  than  there  is  in  the  case  in 
which  it  is  admitted  that  in  England  it 
does  not  so  follow.  The  title  to  a  par- 
ticular indemnity,  granted  in  particular 
terms  out  of  a  pcuiacular  fund  at  the  dis- 
posal of  the  United  States  of  America,  by 
an  Act  of  the  Supreme  Legislature  of  the 
United  States,  is  not  a  title  which,  I 
think,  can  possibly  result  in  law  from  the 
contract  itself.  If  such  a  right  exists  it 
must  exist  by  the  combined  effect  of  the 
contract  between  the  assurer  and  the 
assured  and  the  Act  of  Congress.  It 
cannot  foUow  from  the  contract  of  in- 
surance alone,  without  the  Act  of  Congress* 
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If  the  Act  of  Congress  is  consistent 
with  such  a  right,  having  regard  to  the 
contract  of  insurance;  still  more,  if  the 
Act  of  Congress,  fairly  and  equitably  in- 
terpreted, confers  such  a  right,  there  is  no 
reason  whatever  why  the  right  should  not 
receive  full  effect.     But  how  is  it  possible 
that  such  an  effect  can  be  produced  as  to 
a  right  which  could  have  no  existence 
apart  from  the  Act  of  Congress  if  the  Act 
of  Congress  itself  expressly  excludes  iti 
I  cannot  for  a  moment  understand  the 
doctrine  of  moral  right  and  obligation  or 
implied  trusts  affecting  supreme  Covem- 
ments  and  independent  States  as  applied 
to  a  question  of  this  kind.     The  rights 
resulting  from  the  contract  must  be  such 
as,  in  point  of  law,  the  contract  makes ; 
the  rights  resulting  from  the  Act  of  Con- 
gress must  be  such  as,  according  to  its 
true  construction  and  legal  effect,  the  Act 
of  Congress  makes  \  and  the  rights  result- 
ing from  both  together  must  be  such  as 
are  consistent  with  and  flow  from   the 
legitimate  operation  of  the  whole.     Here 
it  is  admitted  that  there  is  in  the  Act  of 
Congress  everything  said  and  done  which 
a  supreme  Legislature  could  possibly  say 
or  do  for  the  purpose  of  excluding  the 
present  claim,  and  attributing  that  fund 
which  has  been  appropriated  in  this  case 
to  the  sufferers  by  the  capture,  not  to  the 
valued  part,  but  to  the  unvalued  part,  of 
the  loss.     That  distinction,  which  in  my 
opinion  does  exclude  for  this  purpose  the 
part  covered  by  the  valuation  of  the  policy 
of  insurance,  is  made  by  the  Act  of  Con- 
gress upon  the  facts  which  are  admitted 
between  the  parties  in  the  case.     It  was  a 
true  and  howi  fide  valuation,  but  it  did 
not   cover  the  actual    loss.      The    fund 
awarded  by  the  Act  of  Congress  of  the 
United  States  is  only  for  that  part  of 
the  actual  loss  which  the  valuation  did 
not  cover  and  which  the  insurers  have 
not  paid. 

Now  I  think,  whatever  views  of  moral 
obligation  may  be  entertained  with  re^rd 
to  the  Act  of  Congress,  that  for  all  the 
inferences  to  be  drawn  from  the  passing 
of  that  Act,  it  is  correctly  described  by 
^  Lord  Justice  Brett  as  an  act  of  pure  gift 
from  the  American  Government.  We 
cannot  go  behind  it  and  enquire  into  the 
motives  for  an  Act  of  a  supreme  Legis- 


551 


lature  on  a  matter  within  their  legislative 
powers,  and,  that  being  so,  I  am  entirely 
unable,  for  any  practical  purpose,  to  dis- 
tinguish this  case,  in  which  the  supreme 
Government  of  the  United  States,  having 
absolute  power  of  disposition  over  this 
fund,  have  by  a  solemn  Act  of  their  Con- 
gi'e8S  declared  that  it  should  be  given,  not 
in  respect  of  the  loss  which  had  been  in- 
demnified as  between  the  assurers  and  the 
assured,  but  in  respect  of  the  loss  which 
the  assured  had  suffered  beyond  that 
amount,  from  the  case  of  a  voluntaiy  gift 
by  an  individual  in  the  same  terms.  Mr. 
Butt,  in  his  able  argument,  which  was  as 
candid,  I  think,  as  it  was  able,  admitted 
that,  if  a  member  of  the  family  of  the 
shipowners  who  had  suffered  the  loss,  or 
the  owner  of  the  cargo  had,  after  the 
insurers  had  paid  the  loss,  made  a  will  in 
the  precise  terms  of  this  Act  of  the  Con- 
gress of  the  United  States,  and  had  given 
a  fund,  over  which  he  had  absolute  con- 
trol, for  the  purpose  of  indemnifying  his 
relatives  or  his  fnends  for  that  portion  of 
the  loss  which  the  insursince  had  not 
covered,  the  insurers  could  not  have 
claimed  the  gift.  I  am  unable  to  see,  for 
any  legal  purpose,  a  distinction  between 
such  a  case  and  the  present. 

Now,  it  is  a  satisfiiction  to  me  to  find 
that,  in  taking  that  view  of  the  matter,  I 
only  differ  from  Lord  Justice  Baggallay 
so  far  as  this.  He  thought  that  the  cases 
which  he  mentioned,  before  Lord  Hard- 
wicke  and  Lord  Northington — RandaU  v. 
Cochran  (5)  and  Blctauwpot  v.  Da  Costa 
(6) — under  the  Order  in  Council  of  the 
18th  of  June,  1741,  were  authorities  in 
point  and  covering  the  present  case.  With 
the  greatest  respect  for  that  very  learned 
Judge  I  am  unable  to  agree  in  that  con- 
clusion. I  should  not  have  had  any  diffi- 
culty  at  all  in  this  case  in  upholding  the 
claim  of  the  appellants  if  the  Act  of  Con- 
gress of  the  United  States  had  been  in 
terms  similar  to  the  terms  of  that  pro- 
clamation. Whatever  language  may  have 
been  used  by  Lord  Northington  as  to  the 
sort  of  analogy  to  the  right  of  a  British 
subject  who  had  suffered  from  Spanish 
depredations  to  pursue  a  remedy  against 
Spain  in  this  country,  I  am  disposed,  not- 
withstanding that,  to  think  that,  up  to 
the  point  of  time  at  which  the  Spanish 
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Government  paid  compensation  to  the 
British  Grovemment,  and  at  which  the 
King  of  Great  Britain  issued  his  pro- 
clamation as  to  the  way  in  which  the 
money  was  to  be  distributed,  there  is  a 
similarity  between  the  present  case  and 
the  cases  before  those  two  learned  Judges. 
But  the  difference  is  here  :  that  when  the 
King  of  Great  Britain  came  to  distribute 
the  fund  which  arose  from  the  seizures  of 
goods  which  had  been  taken,  by  way  of 
reprisal,  from  Spain,  the  Crown  directed 
it  to  be  divided  into  moieties  :  one  moiety 
was  to  go  to  the  officers  and  sailors  of  the 
ships  that  had  made  the  captures,  but  the 
other  moiety  was  to  be  paid  to  and 
amongst  such  of  his  Majesty's  subjects  as 
had  suffered  by  the  unjust  seizures  and 
depredations  of  the  Spaniards.  There  was 
no  such  exclusion  of  insurers  as  there  is 
in  the  present  case.  In  point  of  law,  and 
of  equity,  too,  the  true  result  of  the  con- 
tract of  insurance  was  that  the  insurers 
had  taken  the  loss  upon  themselves,  and 
were  entitled  to  all  indemnities  received 
in  respect  of  the  loss.  They  were  sufferers, 
in  equity,  at  all  events,  if  not  in  the 
strictest  legal  sense,  from  those  depreda- 
tions. They  were  to  take  the  place  of  the 
original  sufferers,  and  to  have  all  their 
rights,  and,  therefore,  according  to  the 
true  effect  of  that  proclamation,  it  was  a 
grant  by  the  Crown  in  their  favour.  If 
anything  of  the  same  sort  had  been  done 
by  the  Act  of  Congress  m  the  present 
case  it  would  be  very  probable  that  your 
Lordships  would  come  to  the  same  con- 
clusion. I  see  that  Lord  Justice  Brett 
expresses  some  hesitation  upon  that  sub- 
ject. It  is  not  necessary  for  me  to  say 
more  about  it,  excepting  that  I  do  not 
myself  share  that  hesitation.  I  put  the 
matter  entirely  upon  the  ground  that  the 
terms  of  the  grant,  in  the  cases  which  have 
been  referred  to,  not  only  impliedly  but 
actually,  according  to  their  fair  and  legiti- 
mate construction  in  law  and  equity, 
operated  in  favour  of  the  insurers,  who, 
having  paid  the  loss,  were  entitled  to  be 
recouped. 

Well,  then,  those  cases  appear  to  me  to 
be  clearly  and  broadly  distinguishable 
from  the  present  case.  Upon  other  points 
I  think  that  the  view  taken  by  the  ma- 
iority  of  the  Court  of  Appeal  is  correct, 


and  therefore  I  move  yoiir  Lordships  to 
dismiss  this  appeal  with  costs. 

Lord  Blackburn. — I  am  of  the  same 
opinion.  The  point  is  one  which,  when 
one  comes  at  it  (and  I  think  I  should  say 
in  justice  to  Mr.  Butt  that  he  has  avoided 
making  any  false  points  or  anything 
which  would  prevent  our  coming  at  it,  and 
has  brought  us  to  it  very  well  and 
clearly)  is  a  very  short  and  clear  one, 
and  one  upon  which  I  myself  have  no 
doubt  at  all  at  present. 

The  general  rule  of  law  (and  it  is 
obvious  justice)  is  that  where  there  is  a 
contract  of  indemnity  (it  matters  not 
whether  it  is  a  marine  policy,  or  a  policy 
against  fire  on  land,  or  any  other  contract 
of  indemnity),  and  a  loss  has  happened, 
anything  which  tends  to  reduce  or  dimin- 
ish that  loss  reduces  or  diminishes  the 
amount  which  the  indemnifier  is  bound  to 
pay;  and  if  the  indemnifier  has  already 
paid  it,  then,  if  anything  which  tends  to 
reduce  or  diminish  the  loss  comes  into  the 
hands  of  the  person  to  whom  he  has  paid 
it,  it  becomes  an  equity  that  the  person 
who  has  already  paid  the  full  indemnity  is 
entitled  to  be  recouped  by  having  diat 
amount  back.  The  obvious  justice  of 
that  makes  me  think  that  it  is  not  neces- 
sary to  say  more  than  that  it  is,  as  I 
understand  it,  the  law  distinctly  laid 
down. 

The  first  question  which  arises  here  is 
this — There  had  been  a  policy  of  insur- 
ance, and  a  total  loss  by  capture  and  de- 
struction  of  the  property  insured,  and  a 
payment  of  the  full  i^ue  insured — a  pay- 
ment of  the  total  loss  under  that  policy. 
Subsequently  to  that  (for  I  see  upon  look- 
ing at  the  proceedings  that  it  vras  subse- 
quently to  that  payment)  there  came  the 
Treaty  of  Washington ;  and  afterwards,  in 
consequence  of  an  Act  of  Congress,  a  sum 
of  money  was  paid  to  the  person  who  had 
recovered  and  received  payment  under  the 
policy;  and  the  question,  I  apprehend, 
comes  to  be,  was  that  sum  paid  so  as  to  be 
a  reduction  or  diminution  of  his  loss  t  in 
which  case  it  clearly  belongs,  in  my  mind, 
to  the  plaintifib ;  or  was  it  not  paid  in  re- 
duction of  that  loss  for  which  the  plaintifib 
had  indemnified  him  % 

Now  the  cases  which  have  been  dted, 
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namely,  EandaU  v.  Gocknm  (5),  and 
Blaauwpot  v.  Da  Costa  (6),  bear  this 
resemblaiioe  to  the  present  case,  that  after 
the  loss  had  occurred  there  was  a  sum  of 
money  coming,  in  those  cases,  into  the 
hands  of  the  English  Government ;  and  the 
king  was  pleased  (for  I  think  it  is  clear 
that  he  was  not  bound)  to  say  that  half  of 
that  money  should  be  applied  to  those  who 
had  suffered  from  the  captures.  It  was 
certainly,  I  think,  a  voluntary  gift  on  the 
part  of  the  Crown,  and  was  for  the  benefit 
of  the  sufferers.  But  then,  I  think,  that 
gift  being  made,  as  it  was  made,  for  the 
benefit  of  those  who  had  suffered  from  the 
captures,  and  the  money  being  paid  for 
that  purpose,  it  did  diminish  the  loss,  and 
consequently  the  benefit  of  it  enured  to 
the  persons  who  were  bound  to  indemnify ; 
and  it  was  so  decided  in  those  two  cases. 
It  was  not  because  the  king  was  bound  to 
pay  the  money — he  was  not ;  it  was  not 
because  there  was  a  moral  obligation  to 
pay  it,  as  if  it  had  been  said  that  our 
Government  would  have  been  shabby  if 
they  had  not  done  it,  it  was  because  de 
facto  there  was  a  payment  which  prevented 
or  diminished,  pro  tanto,  the  loss  against 
which  the  insurers  were  bound  to  indem- 
nify the  assured. 

There  was  a  subsequent  case,  which  has 
not  been  cited,  which  proceeded  upon  an 
error,  and  has  been  since  reversed — I 
mean  the  case  of  OodsaU  v.  Boldero  (9) — 
where  a  person  had  insured  the  life  of  Mr. 
Pitt,  having  no  other  interest  in  his  life 
than  as  a  cinsditor  of  Mr.  Pitt,  which  gave 
him  an  interest,  and  the  House  of  Com- 
mons voted,  out  of  pure  grace  and  favour, 
a  large  sum  of  money  to  pay  Mr.  Pitt's 
debts,  and  they  paid  this  debt.  The  In- 
surance Company  set  up  the  defence 
that  this  was  a  contract  of  indemnity,  and 
that  Mr.  Pitt's  debt  having  been  paid, 
there  could  not  be  a  right  to  recover 
against  them,  and  they  could  not  be  made 
liable.  Lord  Ellenborough,  falling  into  a 
blunder  which  has  been  since  corrected, 
thought  that  the  contract  of  life  assurance 
was  a  contract  of  indemnity,  and  accord- 
ingly held  that  that  was  a  good  defence  on 
the  part  of  the  insurance  company.  I 
have  been  told  by  people  connected  with 

(9)  9  East,  72. 
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insurance  companies,  and  other  people 
with  whom  I  have  been  brought  into  con- 
tact in  the  course  of  my  professional  ex- 
perience, that  no  sooner  had  that  been 
done  than  there  was  such  an  outcry  that 
every  one  said  he  would  never  insure  with 
a  comply  which  was  capable  of  doing 
such  a  shabby  thing.  Consequently,  the 
company  (the  Pelican  Insurance  Company), 
of  which  Mr.  Boldero  was  the  chairman, 
instantly  paid  the  whole  loss  and  the 
whole  of  the  costs,  and  published  eveiy- 
where  that  they  had  done  so  (10).  Never- 
theless, Lord  Ellenborough's  decision  stood, 
until  it  was  decided  in  the  Exchequer 
Chamber  in  a  case,  the  name  of  which  I 
have  forgotten  [Ddlhy  v.  The  India  and 
London  Life  Assurance  Company  (11)], 
that  that  case  went  altogether  upon  a 
mistaken  idea  that  a  contract  of  life  insur- 
ance was  a  contract  of  indemnity,  whereas 
it  was  nothing  of  the  sort ;  and  therefore 
the  case  of  Oodsall  v.  Boldero  (9)  went 
upon  a  wrong  groimd  altogether.  But  if 
it  had  been  a  contract  of  indemnity,  the 
grant  of  Parliament  to  pay  Mr.  Pitt's 
debts  would  have  prevented  the  man's 
sustaining  any  loss  by  the  death  of  Mr. 
Pitt,  and  consequently  the  decision  would 
have  been  right.  I  mention  this  merely 
to  shew  that  the  question  is  not  whether 
the  money  was  voluntarily  paid  or  not 
voluntarily  paid,  but  whether  de  facto  the 
money  whicli  was  paid  did  reduce  the  loss. 
Now,  in  the  present  case  the  Govern- 
ment of  the  United  States  did  not  pay  it 
with  the  intention  of  reducing  the  loss.  - 
Lord  Coleridge  says  in  his  judgment^  and 
sa3r8  very  truly,  tliat  the  Government  of 
the  United  States  cannot  by  any  action  of 
theirs  deprive  a  man  suing  in  this  country 
of  any  right  which  he  has.  I  quite  agree 
in  that ;  but  I  think  that  Lord  Coleridge, 
if  he  had  taken  the  same  view  as  I  do  of 
the  matter,  would  have  seen  that  an  Act 
of  the  Congress  of  the  United  States  might 
effectually  prevent  any  such  right  arising. 
If  once  the  right  had  vested  to  recover  any 

(10)  In  Sarlfer  v.  Morrity  I  Moo.  k  K.  62, 
evidence  was  given  that  the  bnsiness  of  the 
Pelican  Company  had  suffered  in  oonseqaence 
of  Ood9aU  V.  Boldero  (9),  and  that  their  practioe 
was  not  to  act  on  that  decision. 

(11)  15  Com.  B.  Bep.  365 ;  24  Law  J.  Rep. 
C.P.  2. 
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such  Biiin,  of  course  an  Act  of  Congress 
could  not  take  it  away ;  but  when  Con- 
gress in  express  terms  say,  "  We  do  not 
pay  the  money  for  the  purpose  of  repaying 
or  reducing  the  loss  against  which  the 
insurance  company  have  indemnified,  but 
for  another  and  a  different  purppse/'  it 
effectually  prevents  the  right  arising. 
Lord  Justice  Bramwell  in  lus  judgment 
has  used  the  phrase,  '^  It  was  not  paid  as 
salvage."  I  should  myself  prefer  to  use 
my  own  phrase,  expressing  the  same  idea, 
and  to  say  that  it  was  not  paid  in  such  a 
manner  as  to  reduce  the  loss  against  which 
the  plaintiffs  had  to  indemnify  the  defen- 
dants ;  it  is  the  same  thing,  but  slightly 
differently  expressed. 

Now  that,  I  think,  would  dispose  of  the 
case,  if  it  were  not  for  a  point  which  Mr. 
Butt  has  urged,  or  rather  submitted  ^for  I 
do  not  think  he  ai*gued  very  strongly  in 
favour  of  it),  namely,  that  because  this  was 
a  valued  policy  of  insurance,  the  value 
being  put  at  15,000^.,  the  defendants  could 
never,  under  any  circumstances,  as  against 
the  plaintiffs,  set  up  the  fact,  which  is  a 
feet,  that  the  value  of  the  property  exceeded 
15,000/.  I  think  that  contention  does  look 
so  exceedingly  artificial  when  it  is  applied 
to  these  facts,  that  one  might  almost  rest 
there  and  say, ''  It  cannot  be."  I  think  it 
is  plain  that  the  reasons  for  which  the 
value  has  been  held  to  be  conclusive 
extend  no  further  than  this,  that  for  the 
purposes  of  the  contract  between  the  par- 
ties, the  policy  may  be  valued  at  so  much. 
Whether  the  prindple  was  rightly  applied 
in  the  case  of  1^  North  of  England 
Insurance  Association  v.  Armstrong  (1),  it 
is  not  necessary  now  to  say.  I  own  ^t 
if  I  had  a  similar  case  to  decide,  sitting  in 
the  Court  of  Error,  I  should  pause  before 
I  said  that  it  was  rightly  decided;  but 
whether  that  decision  was  right  or  wrong 
it  is  not  at  all  necessary  to  consider  here. 
It  is  plain  to  my  mind  that,  the  valuation 
being  only  for  the  purpose  of  the  policy  of 
insurance,  and  for  the  purpose  of  binding 
the  defendants  to  admit  it  in  fistvour  of  the 
plaintiffs,  this  sum  was  not  paid  in  such  a 
way  as  to  reduce  the  loss  against  which 
the  plaintifis  had  contracted  to  indemnify 
them,  because  by  agreement  between  the 
pardes  the  amount  they  had  contracted  to 
pay  was  not  to  exceed  15,000{.    That  cdr- 


cumstanoe  appears   to  me  quite   imma- 
terial. 

For  the  reasons  which  I  have  stated,  I 
quite  agree  in  thinking  that  the  judgment 
as  it  stands  is  right,  and  ought  to  be 
affirmed. 

Lord  Watson. — I  have  come  to  the 
same  opinion  as  your  Lordships  upon  this 
point,  which  is  one  of  novelty  but  not  of 
great  difficulty,  and  which  arises,  I  think, 
entirely  upon  the  terms  of  the  Act  of 
Congress.  If  compensation  has,  under 
that  statute,  been  awarded  by  the  Ameri- 
can Congress  to  the  respondents  in  respect 
of  their  losses,  then  I  take  it  that  the 
same  rule  would  be  followed  as  was 
adopted  by  the  Courts  in  the  two  cases 
which  have  been  referred  to  of  Randall  v. 
Cockran  (5)  and  Blaauwpot  v.  Da  Costa 
(6).  In  that  case,  the  money  voted  would 
have  been  received  by  the  respondents 
towards  indemnification  for  the  loss  against 
which  they  were  insured;  and  upon  the 
principle  that  one  who  has  been  already 
indemnified  against  that  loss  must  impart 
to  those  who  have  indemnified  him  any 
benefits  which  he  subsequently  obtains  of 
that  description,  the  appeUants  would 
have  been  entitled  to  a  decree.  But  in 
this  case,  the  Act  of  Congress  declares  in 
very  express  terms,  when  you  take  the 
whole  of  section  12  together,  in  the  first 
place  that  no  compensation  is  to  be  given 
by  the  Commissioners  on  account  of  loss 
which  has  been  insured  against  or  covered 
by  insurances ;  and  secondly,  that  under, 
writers  are  not  to  receive  any  benefit  from 
the  funds  distributed  under  the  Act,  and 
that  the  compensation  given  to  any  claim- 
ant must  be  given  to  compensate  him  for 
any  loss  either  from  want  of  insurance  or 
from  being  under-insured.  In  the  present 
case  it  is  perfectly  obvious,  from  the  state- 
ments made  by  the  parties  upon  which 
they  agree,  that  compensation  was  awarded 
to  the  respondents  upon  the  second  of 
these  groimds,  namely,  in  respect  that  the 
insurance  which  they  effected  fell  short  of 
protection  against  the  whole  loss  which 
they  sustained. 

Now  it  is  conceded  that  compensation 
might  be  given  to  the  respondents  in  these 
very  terms  and  upon  this  footing  by  any 
benevolent  individual  who,  being  under  no 
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obligation  to  give  it,  chose  to  indemnify 
the  respondents ;  and  it  is  conceded  that 
in  the  event  of  his  doing  so,  no  claim 
would  lie  to  that  money  at  the  instance  of 
the  underwriters,  the  appellants.  Why 
the  American  Congress  were  not  in  a  posi- 
tion to  do  the  same  as  any  third  party 
might  have  done,  not  being  under  any 
obligation  to  do  so,  I  have  not  been  able 
to  understand  in  the  course  of  this  argu- 
ment; and  I  do  not  think  that  any  cause 
whatever  has  been  shewn  why  they  should 
not  do  so.  Legal  obligation  is  out  of 
the  question,  but  we  have  heard  something 
about  moral  obligation.  I  do  not  at  all 
understand  what  that  means.  I  think 
that  this  fund  was  entirely  at  the  disposal 
of  the  Legislature  of  the  United  States, 
that  it  was  an  act  of  grace  on  their  part  to 
assign  it  and  give  it  either  to  one  or  to  the 
other  of  the  losers  by  the  acts  of  the 
Alabama,  and  that  in  giving  it  as  they 
have  done,  subject  to  a  condition,  they 
were  certainly  not  violating  any  moral 
obligation  whatever,  but  were  attaching  a 
condition  to  that  compensation  which 
they  gave,  which  condition  was  not  only 
entirely  within  their  power,  but  which 
they  might,  according  to  the  view  that  I 
take  of  it,  attach  to  the  gift  without  vio- 
lating any  legal  responsibility  or  moral 
obligation. 

Those  being  my  views,  I  entirely  concur 
in  the  disposal  of  this  case  in  the  manner 
in  which  your  Lordships  suggest. 

Lord  Fitsboerald. — I  concur  in  the 
judgment  pronounced  by  the  noble  and 
learned  Lord  on  the  Woolsack,  and  in  the 
reasons  he  has  expressed  for  that  judg- 
ment. I  adopt  also  his  criticisms  on  the 
authorities  cited,  and  his  limitation  to  the 
rule  which  was  contended  for  by  the  ap- 
pellant as  the  result  of  some  of  those 
authorities — namely,  that  on  a  valued 
policy  the  value  agreed  on  was  as  between, 
the  parties  conclusive  under  all  circum- 
stances and  for  all  purposes,  whether  inci- 
dental to  the  contract,  or  collateral  and 
subsequent.  I  hope  that  I  am  not  exceed- 
ing my  province  in  saying  that  I  should 
have  thought  this  a  very  plain  case  if  it 
had  not  been  that  I  was  induce!!  to  hesi- 
tate on  reading  the  judgments  of  the  Lord 
Ohiflf  Jusfcioe  and  Lord  Justice  Baggallay, 
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whose  opinions  are  of  such  weight  and 
justly  entitled  to  so  much  respect 

The  case  presented  itself  to  my  mind 
thus — ^This  is  really  the  old  action  for 
money  had  and  received.  The  parties 
have  expounded  by  their  pleadings  the 
facts  on  which  they  respectively  rest  The 
plaintiff  allege  that  the  defendants  have 
received  a  sum  of  money  which  in  equity 
and  good  conscience  they  oufht  not  to  re- 
tain, but  should  pay  over  to  the  plaintiffs. 
The  defendants  admit  they  received  the 
sum  in  controversy  through  the  judgment 
of  the  American  tribunal,  but  deny  the 
plaintiff's  equity. 

I  have  been  wholly  unable  to  discover 
on  what  the  plaintiffs'  supposed  equity 
rests. 

I  agree  with  Lord  Justice  Brett  that 
the  United  States  Government  might 
have  done  as  it  pleased  with  the  whole 
3,500,000/.,  and  that  when  it  was  devoted 
to  the  purposes  specified  in  the  Act  of 
Congress  it  may  be  regarded  as  a  fi-ee  gift 
for  those  purposes. 

The  12th  section  prohibits  its  applica- 
tion to  such  a  claim  as  the  plaintiffs.  The 
whole  matter  is  well  expressed  by  Lord 
Justice  Bramwell  when  he  says  in  effect 
that  the  defendants  received  the  money 
under  the  Act  of  Congress  and  judgment 
of  the  American  Court  to  keep  for  them- 
selves, and  not  to  pay  it  over  to  the 
plaintiffs. 

Order  appealed  from  affirtned,   and 
appeal  dismissed  with  costs. 


Solicitors  —  Waltons,  Bubb  &  Go.,  for  ap 
pellants ;  Markby,  Stewart  &  Co.,  for  respon- 
dents. 
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MORGAN  V,  THOMAS.* 


Will — Construction — Devise  to  A  for 
life,  a/nd  after  his  death  to  "  his  issue 
and  their  heirs,*' 

A  testator^  who  died  in  1834,  devised 
land  to  his  son  L,  for  life,  "  and  after  his 
decease  to  A4l  lavjful  issue  and  their  heirs 
for  ever,  if  any  ;  if  he  shotUd  die  without 
leaving  any  children,"  then  over : — Held, 
that  L.  took  an  estate  for  life  only,  and  not 
an  estaie  tail. 

This  was  an  appeal  from  a  decision  of 
Cave,  J.,  reported  Ante,  p.  289,  where  the 
facts  and  the  arguments  are  fully  stated. 

Upjohn,  for  the  appellant. 
Anstie,  for  the    respondent,   was    not 
called  upon. 

Jessel,  M.R. — This  case  has  been  ar- 
gued in  the  only  way  it  could  be  argued, 
namely,  that  we  were  utterly  to  disregard 
the  ordinary  rules  of  construction  with 
respect  to  this  will,  and,  without  any 
reference  to  reason,  to  hold  ourselves  bound 
to  construe  it  contrary  to  its  pretty 
obvious  meaning,  by  reason  of  •  certain 
cases  on  other  wills  which  have  settled 
the  law  in  such  a  way  that  we  must  so 
construe  it.  That  may  be.  There  are 
cases  with  refei'ence  to  real  prc^^erty  that 
are  binding  and  have  that  effect;  and, 
therefore,  in  stating  that  is  the  mode 
in  which  it  was  argued,  and  the  only  mode 
in  which  it  oould  be  argued,  I  am  by  no 
means  reflecting  on  the  arguer. 

The  first  point  to  be  considered  is,  what 
does  the  will  meani  We  must  look  at 
the  words  very  carefully.  It  is  a  will 
under  the  old  law,  and  I  may  say  in  pass- 
ing that  these  questions  cannot  arise 
iinder  the  new  law  at  all.  The  testator 
gives  to  his  son  Lewis  all  his  freehold 
property  whatsoever  and  wheresoever  situ- 
ate "  during  his  natural  life."  Now,  al- 
though those  words  have  been  somewhat 
disregarded,  and  especially  in  cases  which 
come  under  the  rule  in  SheUey^s  Case  (1), 
they  are  words  of  great  importance  in  oon- 

*  Coram  Jessel,  M.R. ;  Sir  James  Hannen;  and 
I  indley,  L.J. 
(1)  1  Rep.  94. 


struing  the  will,  and  must  not  be  disre- 
gaI^ded.     Then  he  goes  on,  *^  and  after  his 
decease,  to  his  lawful  issue  and  their  heirs 
for  ever,  if  any," — ^the  words  "  if  any,"  of 
course  refer  to  the  issue ;  therefore,  the  gift 
is  not  to  "  their  heirs,"  but  the  "  issue  " :  — 
**  if  he  shall  die  without  leaving  any  chil- 
dren bom  in  wedlock,  I  give  the  said  free- 
hold property  to  my  son  Evan  and  his 
heirs  for  ever."    Now,  the  first  observa- 
tion to  be  made  is,  it  is  to  "the  lawful 
issue  and  their  heirs  for  ever."     Now, 
"  their  heirs  for  ever  "  are  technical  words 
in  use  at  the  time  for  describing  an  estate 
*in  fee.     Therefore,  prima  facte,  the  gift  is 
to  the  issue  and  their  heirs  for  ever,  which 
will  give  them  an  estate  in  fee ;   and  the 
gift  is  to  the  lawful  issue  and  **  their  heirs," 
which  shews  that  "lawful  issue  "  is  plural. 
It  is  obvious  on  reading  the  will  that  the 
testator  thought  they  would  take  together ; 
and  it  is  not  consistent  with  that  word 
"their"  to  read  the  gift  as  made  to  the  first 
son  of  Lewis,  and  then  to  the  second  son, 
and  then  to  the  third  son,  and  so  on,  which 
is  the  way  an  estate  tail  would  devolve, 
unless  the  sons  left  children ;   and  if  they 
left  children,  it  would  be  to  the  first  son, 
and  his  eldest  son,  and  so  on.     It  does  not 
fit  naturally.     Then  we  come  to  this,  "if 
he  shall  die  without  leaving  any  children 
born  in  wedlock,"  the  property  is  given  to 
the  son  Evan  and  his  heirs.     We  must 
consider,  therefore,   what  he   means  by 
"  issue,"  and  what  he  means  by  "  children." 
Now  what  does  the  word  "  issue  "  meant 
"  Issue  "  has  a  popular  meaning,  meaning 
"  children,"  and  a  legal  meaning,  that  is  to 
say,  a  technical  meaning,  meaning  "de- 
scendants."   It  is  a  term  of  flexible  mean- 
ing, and  the  question  is,  in  which  sense  is 
it  used  by  this  testator  1      "Children," 
again,  has  a  popular  meaning,  meaning  the 
ofl^pring  of  the  first  generation,  and  it 
has  a  legal  meaning,  which  is  the  same. 
But  it  is  quite  true  that  you  may  have  a 
context  which  shews  that  "children  "  was 
not  used  in  the  sense  of  "  children  " ;  and 
you  can  have  a  context  of  that  kind  with 
respect  to  almost  any  word  in  the  lan- 
guage.    I  have  often  commented  on  this, 
and  I  have  used  a  rather  ridiculous  ex- 
ample in  the  Bolls  Court  that  I  will  repeat 
here  for  the  benefit  of  all  concerned,  to  shew 
that  the  way  in  which  we  deal  with  words  is 
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an  erroneouB  method  of  applying  the  rules 
of  construction.     You  wUi  find  it  said  in 
some  cases  that  '^  or  "  means  '^  and  " ;  but 
"  or  "  never  does  mean  "and."     There  is  a 
context  which  shews  it  is  used  for  "  and  " 
by  mistake.     The  example  I  have  given  is 
this.     Suppose  a  man  said,  *'  I  give  the 
black  cow  on  which  I  usually  ride  to  A. 
B./'  and  he  rode  on  a  black  horse.     Of 
course  the  horse  would  pass,  but  I  do  not 
think  that  even  a  modem  annotator  of 
cases  would  put  in  the  marginal    note 
"  cow  "  means  "  horse."    You  correct  the 
wrong  word  used  by  the  testator  by  the 
context.     When  you  find  it  was  an  animal 
on  which  he  daily  rode,  you  would  say  he 
meant  the  horse.     It  is  not  that  the  word 
has  a  different  meaning  from  that  which 
it  usually  bears,  but  the  context  shews  that 
the  testator  has  been  mistaken  in  using 
one  word  for  another.     In  this  case,  in 
treating  the   words  ''issue"  and    "chil- 
dren,"  I  apply  their  different  meanings.  As 
I  have  said,  the  word  "  children  "  has  both 
at  law  and  in  common  parlance  only  one 
meaning,  though  you  may  by  a  context 
shew  it  is  improperly  used  by  mistake  for 
"descendants,"  or  something  else.     But 
the  word  "  issue  "  has  two  meanings.     It 
may  mean    "descendants,"  and    it  may 
mean  "children" — the  common  meaning 
of  the  word  in  ordinary  parlance  being 
"  children,"  though  in  legal  parlance  its 
proper  meaning  is  "  descendants."    Now, 
you  require  a  context  of  a  different  cha- 
racter to  shew  that  the  testator  has  made  a 
mistake  in  writing  one  word  for  another 
from  what  you  do  when  you  wish  to  ascer- 
tain which  of  the  two  meanings  the  word 
properly  bears  is  to  be  affixed  to  it.     There- 
fore, it  appears  to  me  that  we  should  read 
"  issue  "  here  as  meaning  "children,"  and 
"  children "  as  being  used   in  no  other 
sense  than  its  ordinary  meaning.     Looking 
at  it  like  that,  it  appears  to  me  tolerably 
plain  that  in  this  case   "issue"   means 
"children,"  and  nothing  else.     If  so,  of 
course  the  appellant  fails. 

Now  is  there  anything  else  %  There  is 
a  long  series  of  authorities  quoted  by  Mr. 
Upjohn,  with  a  research  that  does  him 
credit,  which  shews  this — ^that  every  one  of 
the  words  I  have  referred  to  standing  alone 
will  not  do ;  that  there  are  cases  in  which 
express  estatee-for^lif e  have  been  held  not 
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to  be  sufficient  indication  of  intention  to 
prevent  the  general  rule  being  carried  out 
by  giving  the  first  devisee  (the  tenant-for- 
life)  a  larger  estate  than  an  estate-for-life ; 
there  are  cases  in  which  the  word  "  issue  " 
occurs ;  there  is  one  case  in  which  "  their 
heirs"  occur,  and  that  is  followed  by  a 
general  gift  over  on  death  without  issue, 
which  probably  determined  the  case ;  there 
are  cases  in  which  "  if  any "  are  used, 
which  will  not  do ;  and  I  have  no  doubt 
there  may  be  a  case  in  which  a  gift  over  on 
death  "  without  any  children  "  will  not  do. 
But  still  there  is  no  case  that  I  am  aware 
of  where  all  these  things  combined  have 
been  held  insufficient ;  and,  therefore,  we 
are  not  overruling  or  interfering  with  any 
decision  which  says,  when  we  find  this 
particular  combination,  we  may  not  give 
effect  to  what  appears  to  be  the  fiur  mean- 
ing of  the  words  of  the  will  and  carry  out 
the  expressed  intention  of  the  testator.  It 
is  unnecessary  for  me,  after  the  elaborate 
judgment  of  Mr.  Justice  Cave,  to  refer  to 
what  Lord  St.  Leonards  says,  but  I  agree 
with  the  learned  Judge  in  the  Court  be- 
low that  there  is  enough  in  Montgomery 
V.  MontgoTnery  (2),  and  the  cases  there 
cited,  to  cover  this  case,  if  we  wanted 
technical  authority  for  that  purpose  In 
my  opinion,  the  appeal  must  be  dismissed 
with  costs. 

Sir  James  Hannen. — So  far  as  I  have 
been  able  to  examine  the  authorities,  I 
find  the  general  result  to  be  that  though 
"  issue  "  is,  priTnafacie^  a  word  of  general 
meaning,  it  may  mean  "  children "  and 
become  a  word  of  purchase.  Here,  in 
the  first  place,  it  is  followed  by  the 
words  "  and  their  heirs  for  ever,"  which, 
accoi'ding  to  the  dictum  of  Lord  St  Leo- 
nards in  MoTiXgomery  v.  Montgom>ery  (2), 
will  make  the  issue  ^ike  as  purchasers ;  so 
that  the  first  devisee  takes  an  estate  for 
life  only,  and  not  an  estate  of  inheritance. 
And  this  is  the  view  of  Lord  Hatherley  in 
Kavamagh  v.  Aforland  (3).  But  further,  it 
appears  to  me  that  the  gift  supplies  a  con- 
text which  tends  to  shew  that  "  issue  "  in 
the  passage  in  question  means  "  children." 
The  gift  over  is  to  take  effect  if  the  son 

(2)  3  Jo.  &  Lat.  47. 

(8)  Kay,  16 ;  28  Law  J.  Bep.  Ghanc  41. 
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Lewis  should  die  without  leaving  any 
children;  and,  as  Lord  St.  Leonards  says, 
the  testator  translates  his  own  language 
and  shews  that  by  "  issue "  he  me(»t 
**  children."  For  these  reasons,  I  concur 
in  the  appeal  being  dismissed. 

LiNDLEY,    L.J.  —  I    am   of   the  same 
opinion. 

Solicitors— J.  H.  Wrentmore,  agent  for  James 
&  Co.,  Merthyr  Tydvil,  for  appellant ;  Crowder, 
Anstie  &  Vizard,  agent  for  Thos.  Bees,  Cow- 
bridge,  for  respondent. 


[IN   THE  COURT  OF  APPEAL.] 

1882.  \  » 

May  25,  26.    /   \     ^^''^  ^-  ™^^' 

BiU  of  Sale — Registration — Affidavit  of 
Execution  and  Attestation — Bills  of  Sale 
Act,  1878  (41  ik  42  VicL  c.  31),  ss,  %awi\^. 

The  affidavit  of  execution  and  attestation 
filed  on  the  registration  of  a  bill  of  sale  is 
not  sufficient  if  it  merely  verifies  the  signa- 
ture of  the  attesting  solicitor  to  the  attesta- 
tion dause ;  it  must  state  clearly  that  the 
attesting  solicitor  did,  in- fact,  attest  the 
deed — that  is,  that  he  was  present  when  the 
gra/ntor  executed  it, 

Sharpe  v.  Birch  {Ante,  p.  64 ;  Law  Rep. 
8Q.B.  D.  Ill)  followed. 

By  a  bill  of  sale,  dated  the  19  th  of 
December,  1881,  W.  H.  Hooper  mort- 
gaged his  stock-in-trade,  furniture  and 
other  chattels  to  Richai'd  Ford,  to  secure 
the  sum  of  422/.  and  further  advances. 
The  witnesses  to  the  execution  of  this 
deed  were  one  Burbidge,  a  solicitor,  and 
Symonds  his  clerk.  The  attestation  clause 
stated  that  the  deed  had  been  executed  by 
Hooper  in  the  presence  of  the  solicitor,  by 
whom  the  effect  had  first  been  explained 
to  him. 

The  affidavit  filed  on  registration  of  the 
biU  of  sale  was  made  by  Symonds,  and  ran 
as  follows : — "  The  paper  writings  hereunto 
annexed  are  a  true  copy  of  a  bill  of  sale, 
and  of  every  schedule  or  inventory  there- 
unto annexed  or  therein  referred  to,  and 

*  Cora^n  Jessel,  H.B. ;  and  Lindley,  L.J. 


of  every  attestation  of  the  execution  of 
such  bill  of  sale.  I  was  present,  and  saw 
W.  H.  Hooper,  in  the  said  bill  of  sale 
named,  who  resides  at  No.  66  Broad 
Street,  Portsmouth,  and  carries  on  business 
at  Nos.  50  and  66  Broad  Street,  Porte- 
mouth,  and  is  an  optictan,  execute  the 
said  bill  of  sale,  and  the  same  was  made 
originally  by  him  on  the  19th  of  Decem- 
ber, 1881.  The  names  or  signatuFes 
*  A.  C.  Burbidge '  and  *  J.  G.  Symonds ' 
subscribed  as  the  attesting  witnesses  to 
the  said  bill  of  sale,  are  respectively  in  the 
proper  handwritings  of  the  said  A.  C. 
Burbidge  and  of  me,  this  deponent ;  and  I 
say  that  the  said  A.  C.  Burbidge  is  a  soli- 
citor of  the  Supreme  Court  of  Judicature 
in  England.  Before  the  execution  of  the 
said  bill  of  sale  the  effect  thereof  was  ex- 
plained to  the  said  W.  H.  Hooper  by  the 
said  A.  C.  Burbidge." 

On  the  4th  of  January,  1882,  the  defen- 
dant Kettle,  who  had  recovered  a  judgment 
against  Hooper,  seized  in  execution  the 
goods  comprised  in  the  bill  of  sale.  The 
goods  were  then  claimed  by  Ford,  the 
gitmtee,  and  the  sheriff  issued  an  inter- 
pleader summons. 

Upon  the  trial  of  an  ieeue  on  the  18th 
of  April,  1882,  in  which  Ford  was  plaintiff 
and  Kettle  defendant.  Field,  J.,  on  the 
authority  of  Sharpe  v.  Birch  (1),  directed 
the  joiy  that  the  registration  of  the  bill  of 
sale  was  invalid,  by  reason  of  the  insuffi- 
ciency of  the  affidavit  of  Symonds,  and  a 
verdict  was  found  for  the  defendant. 

An  application  by  the  plaintiff  for  a 
rule  for  a  new  trial,  on  the  ground  of  mis- 
direction by  the  Judge,  was  refused  by 
a  Divisional  Court,  consisting  of  Grove,  J., 
and  Lopes,  J.  The  plaintiff  then  applied 
to  the  Court  of  Appeal,  who  granted  him 
a  rule  nisi  for  a  new  trial,  which  now 
came  on  for  argument. 

Herbert  Reed  (A,  Charles,  Q.C.,  with 
him),  for  the  defendant,  shewed  cause 
against  the  rule. — ^The  affidavit  does  not 
state  that  the  solicitor  attested  the  exe- 
cution of  the  deed,  or  that  he  was  present  at 
the  execution ;  therrfore,  under  section  10 
of  the  Bills  of  Sale  Act,  1878,  it  is  insuffi- 
cient. The  Act  must  be  strictly  followed. 
Sections  8  and  10  are  to  be  read  toge- 

(l)  Anie,  p.  64 ;  Law  Rep.  8  Q.B.  D.  lll« 
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ther — Davis  v.  Goodman  (2);  and  the 
combined  effect  of  the  two  sections  is  that 
the  affidavit  must  shew  that  the  deed  was 
duly  attested  under  the  Act. 

Crump  and  J.  E,  Bankes,  for  the  grantee, 
in  support  of  the  rule. — We  submit  that 
the  affidavit  which  was  made  by  one  of 
the  attesting  witnesses  fairly  shews  that  the 
solicitor  attested  the  execution  of  the  deed. 
The  affidavit  does  state  that  the  bill  of 
sale  was  duly  executed,  which  was  not  the 
case  in  Sharpe  v.  Birch  (1).  There  hiis 
been  due  attestation  under  the  Act. 

[Jessel,  M.R.— In  Blake  v.  Blake  (3) 
we  assumed  that  attestation  implies  the 
presence  of  the  attesting  witness.] 

The  affidavit  states  in  effect  that  the 
deponent  was  present  at  the  execution  of 
the  deed,  and  that  he  heard  the  solicitor 
explain  tiie  effect  of  the  deed  to  the  grantor 
before  the  execution,  and  all  this  must  be 
taken  to  have  happened  at  the  one  parti- 
cular time  referred  to  by  the  affidavit. 

[  Jessel,  M.B. — The  difficulty  is  that  the 
witness  does  not  say  that  he  saw  the  soli- 
citor attest  the  execution,  nor  does  he  say 
that  the  solicitor  did  attest,  nor  that  he 
was  even  present  when  the  grantor  signed.] 

In  Ex  parte  The  NcUional  Merca/ntHe 
Bank;  in  re  Haynea  (4)  it  was  decided 
that  the  Act  does  not  require  that  in  point 
of  fact  the  effect  of  the  bill  of  sale  should 
be  explained  to  the  gnuitor  by  the  solicitor, 
but  only  that  the  solicitor  should  state 
that  he  had  done  so. 

Presumably,  the  statement  of  a  solicitor 
was  considered  by  the  L^;islature  to  be 
sufficient.  So  here  it  is  stated  in  the 
attestation  clause  that  the  solicitor  did 
attest,  and  the  signature  of  the  solicitor  is 
verified  by  the  affidavit,  which  is  all  that 
is  necessaiy.  If  this  affidavit  had  been 
made  in  an  action  it  would  have  been 
accepted  as  sufficient  evidence  of  attestation 
by  the  solicitor.  It  is  only  by  putting  a 
narrow  construction  upon  the  affidavit  that 
it  can  be  said  that  it  does  not  clearly 
appear  that  the  solicitor  was  present  at 
the  execution. 

(2)  49  Law  J.  Rep.  C.P.  344;  Law  Rep.  5 
C.P.  D.  128. 

(3)  51  Law  J.  Bep.  P.,  D.  &  A.  37  ;  Law  Rep.  7 
P.  D.  102. 

(4)  49  Law  J.  Rep.  Bankr.  62 ;  Law  Rep.  15 
G\u  D.  42. 
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Jessel,  M.B. — I  think  I  may  without 
impropriety  say  that  I  much  regret  the 
conclusion  at  which  I  feel  myself  compelled 
to  arrive.  I  am  always  exceedingly  loth 
to  allow  a  purely  technical  objection  to 
prevail.  Here  the  objection  which  is  taken 
is  a  purely  technical  one :  the  affidavit  has 
two  or  three  words  omitted  from  it.  At 
the  same  time  a  Judge  must  not  allow  hard 
cases  to  make  bad  law.  When  we  have, 
as  in  this  case,  an  Act  which  was  intended 
to  be  very  strict  in  its  provisions,  and  we 
find  that,  on  a  fair  interpretation  of  the 
words,  a  condition  which  is  imposed  for 
insuring  the  validity  of  the  execution  has 
not  been  complied  with,  we  are  not  at 
liberty  to  depart  from  the  meaning  of  the 
Act.  Now  section  8  of  the  Act  requires 
that  every  bill  of  sale  shall  be  "duly 
attested,  and  shall  be  registered  under  this 
Act,"  otherwise  it  shall  be  deemed  fraudu- 
lent and  void  as  against  a  trustee  in  bank- 
ruptcy and  an  execution  creditor  of  the 
grantor.  No  form  of  attestation  is  given 
in  the  Act,  but  the  substance  of  the  attesta- 
tion is  given  in  section  10,  which  provides 
that  "  the  execution  of  every  bill  of  sale 
shall  be  attested  by  a  solicitor  of  the  Su- 
preme Court,  and  the  attestation  shall 
state  that  before  the  execution  of  the  bill 
of  sale  the  effect  thereof  has  been  explained 
to  the  grantor  by  the  attesting  solicitor.*' 

Section  10  also  provides  that  the  bill  of 
sale,  and  a  true  copy  of  it  and  of  every 
attestation  of  its  execution, "  together  with 
an  affidavit  of  the  time  of  such  bill  of  sale 
being  made  or  given,  and  of  its  due  execu- 
tion and  attestation,"  shall  be  presented 
to,  and  the  copy  and  affidavit  shall  be 
filed  with,  the  Registrar.  TheR^trarhas 
no  option  in  the  matter,  he  must  take  the 
copy  of  the  bill  of  sale  and  the  affidavit 
as  they  are  presented  to  him,  and  must  file 
them.  This  is  the  registration  itself,  not 
a  mere  preliminaiy  to  it  The  question  is 
whether  the  affidavit  which  has  been  filed 
in  the  present  case  is  in  compliance  with 
the  Act.  The  Act  says  it  is  to  be  an  affi- 
davitof  the  "  due  execution  and  attestation  " 
of  the  biU  of  sale.  I  do  not  think  it  much 
matters  whether  the  word  "  due  "  is  there 
or  not,  for  no  mode  of  execution  is  pointed 
out.  The  word  "  due  "  cannot,  therefore, 
affect  the  meaning  of  the  word  "  execution," 
and  it  follows  that  it  cannot  affect  that 
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of  the  word  ''  attestation."     I  think  we 
may,  therefore,  throw  the  word  "  due  "  out 
of  consideration  in  construing  the  clause. 
What,   then,   does   "  attestation "    mean  1 
It  is  a  well-known  legal  term.     The  ordi- 
nary form  of  attestation  is  '^  signed,  sealed 
and  delivered "  by  the  person  who  exe- 
cutes in  the  presence  of  the  attesting  wit- 
nasH.     That  is  what ''  attestation  "  means. 
The  thing  must  be  done  in  the  presence  of 
the  man  who  in  the  future  will  be  able  to 
testify  that  it  was  done.     The  authorities 
shew  that  there  is  no  attestation  unless 
the  thing  is  done  in  the  presence  of  the 
attesting  witness.     Does  the  affidavit  in 
the  present  case  satisfy  the  test  ?     Does  it 
shew  that  the  solicitor  who  is  the  attesting 
witness  was  present  when  the  grantor  exe- 
cuted the  deed  1     Clearly  it  does  not.     It 
says  that  the  signature  which  purports  to 
be  his  is  in  hia  proper  handwriting,  but  it 
is  quite  consistent  with  this  that  he  may 
have  oome  into  the  room  half  an  hour 
after  the  grantor  executed  the  deed.     It 
is  not  sufficient  that  the  attestation  clause 
should  state  that  the  solicitor  did  attest 
the  execution  of  the  deed ;  the  Act  requires 
an  affidavit  of  the  attestatioui  and  here 
there  is  no  affidavit    that   the  solicitor 
attested  the  execution  of  the  deed,  or  that 
he  was  present  when  it  was  executed,  or 
anything  equivalent  to  this.    I  quite  agree 
with  Mr.  Crump  that  if  at  the  trial  of  an 
action  such  an  affidavit  by  a  solicitor  were 
tendered  as  evidence  of  the  execution  of  a 
deed  it  could  not  be  objected  to,  and  we 
should  infer  that  no  solicitor  would  have 
the  courage  to  make  such  an  affidavit  if  he 
had  not  been  present  when  the  deed  was 
executed.     But  that  only  comes  to  this, 
that  if  there  was  no  Act  of  Parliament  on 
the  subject,  you  might  infer  that  that  was 
done  which  the  affidavit  does  not  say  was 
done.     If  the  Act  requires  a  certain  safe- 
guard we  cannot  dispense  with  it.     It  ap- 
pears to  me,  though  I  confess  I  oome  to 
the  conclusion  reluctantly,  that  the  affi- 
davit in  the  present  case  was  insufficient. 
Consequently  the  registration  was  invalid, 
and  the  rule  must  be  discharged. 

LiNDLET,  L.J. — I  am  of  the  same 
opinion.  We  must  see  what  it  is  which 
the  Act  requires  to  be  done.  Section  8 
says  that  every  bill  of  sale  shall  be  duly 


attested  and  registered  under  the  Act,  and 
section  1 0  explains  what  is  meant  by  the 
registration  which  is  referred  to  in  section 
8.  As  I  understand  it,  registration  means 
the  presenting  to  the  [Registrar  of  the  ori- 
ginal bill  of  sale,  and  the  filing  with  him 
of  a  copy  of  it  and  a  certain  affidavit.  If 
this  is  not  done,  the  bill  of  sale  is  not 
registered.  What  \&  the  affidavit  which  is 
required  by  the  Act  9  It  is  an  affidavit  of 
the  due  execution  and  attestation  of  the 
bill  of  sale.  What  is  an  affidavit  of  the 
attestation  9  I  agree  that  the  word  '^  due  " 
may  be  left  out.  What  is  attestation  t 
The  being  present  when  a  thing  is  done, 
and  seeing  it  done,  so  as  to  be  able  to  give 
testimony  that  it  was  done.  The  presence 
of  the  attesting  witness  is  essential.  The 
affidavit  must  be  worded  in  such  a  way  as 
to  shew  that  the  person  who  attests  the 
execution  was  present  when  the  execution 
took  place.  The  affidavit  in  the  present 
case  does  not  shew  this,  and  we  cannot 
strain  the  words  of  the  Act.  This  is  a 
highly  technical  objection,  but  we  must 
follow  the  words  of  the  Act. 

RuU  discharged. 


Solicitors— F.  R.  Wright,  for  ezecation  cre- 
ditor; Ford  Sc  Ford,  agente  for  R.  W.  Ford 
&  Sons,  Portsmouth,  for  grantee. 


1882.    1 

April  4    I  BKBOE  V.  MILLER. 

Jurudietion    of  Justices  —  ReeuonabU 
Claim  of  RigU-'Tidal  Ritfer— Fishery. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  64.] 


1882.      1  THE  QUEEN  V.  THE  JUSTICES  OP 
Feb.    24.  J  MONTGOMEBTSHIRE. 

Bastardy — Appeal — 7  d:  8  Vict,  c  101. 
s.  4 — 8  cfc  9  Vict,  c.  10.  s.  3 — Summary 
Jurisdiction  Act,  1879  (42  d:  43  Viet.  c.  49), 
ss.  31,  32,  54  and  56. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Bep.  M«C.  95.] 
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[IN  THE  COURT  OF  APPEAL.] 
1882.       1  PITMAN  AND  ANOTHER  V.    THE 
Apiil  24.    >       UNIYEBSAL    MARINE     IN8UR- 

June  6.    J      ANCE  company.* 

Marine  Insurance — Partial  Loss — Sale 
of  Ship  without  Eejxiiring — LiahUity  of 
Underwriter  to  Oioner — Measure  of  Loss. 

An  insured  ship  was  damaged  during 
the  continuance  of  the  risk  hy  perils  in- 
sured against,  a/nd  was  sold  by  the  ovmers 
without  being  repaired.  The  amount  re- 
quired to  restore  her  to  the  same  condition 
as  she  UHU  in  at  the  commencement  of  the 
risk  would  have  exceeded  her  value  when 
repaired  so  that  no  reasonable  uninsured 
owner  would  have  repaired  her.  The 
ownersjhawng  dona  some  slight  repairs  for 
the  purposes  of  sale,  sold  the  ship,  and  then 
claimed  to  recover  from  the  underwriters 
two-thirds  of  the  cost  of  the  repairs  estimated 
as  necessary  to  put  the  ship  in  the  same 
condition  as  she  was  before  the  injury : — 
Held,  by  Jessel,  M.R.,  and  Cotton,  L.  J., 
dissentiente  Brett,  L.J.,  thai  the  plaint^s 
were  not  entitled  to  recover  the  amount 
claimed,  and  that  the  underwriters  were 
only  liable  to  pay  the  amount  of  the  de- 
ference between  the  value  of  the  ship  at  &e 
pert  of  departure  a/nd  the  amount  of  the 
net  proceeds  of  the  sale  after  deducting  the 
sum  spent  on  repairs. 

By  Brett,  L.J.,  that  the  estimated  cost 
of  repairs  was  the  subject-matter  of  the 
insurance,  and  that  the  plaintiffs  were 
entitled  to  recover  the  amount  daimed. 

Appeal  from  the  judgment  of  Lindlej, 
J.,  on  farther  oonBideration. 

The  statement  of  ckim  alleged  that 
the  plaintifis  were  the  owners  of  the 
harque  Thradan,  that  they  insured 
that  ship  on  the  3rd  of  June,  1875,  for 
twelve  months,  by  a  policy  for  3,700/., 
that  the  defendants  underwrote  the  policy 
for  1,000/.,  and  that  it  was  agreed  that 
the  insurance  should  run  from  the  23rd  of 
March,  1875. 

The  ship  sailed  on  the  6th  of  May  in 
that  year  from  New  South  Wales,  and 
arrived  at  Singapore  in  June,  1875,  and 
on  the  16th  of  June  she  was  chartered  to 
proceed  to  Moulmein    to   take  in   cargo 

♦  Coram    Jessel,    M.R.;    Brett,    L. J. ;    and 
Cotton,  L.J. 
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and  then  to  proceed  to  England;  while 
passing  up  the  river  to  Moulmein  the 
ship  grounded,  and  being  got  off  after 
four  days  she  was  towed  up  to  Moulmein. 
The  plfiontiffs  gave  notice  of  abandonment, 
whidi  the  underwriter  declined  to  accept. 
The  plaintiffs  then  did  some  ropairs  and 
sold  the  ship  and  stores  for  3,897/.  The 
plaintiffs  alleged  that  the  value  of  the 
ship  at  the  .time  of  making  the  policy  was 
4,000/.,  and  claimed  781/.  7«.  \0d.  from 
the  defendants  as  for  a  partial  average  loss 
caused  by  perils  within  the  policy. 

The  defendants  paid  245/.  into  Court. 

The  action  was  tried  beforo  Lindley,  J., 
who  delivered  the  following  judgment  on 
further  consideration. 

LiNDLST,  J.  (on  July  4,  1881). — This  is 
an  action  on  a  time  policy  for  a  partial 
loss ;  and  the  question  I  have  to  dedde 
is  the  principle  upon  which  the  loss  is  to 
be  ascertained,  it  being  agreed  that  all 
questions  of  figures  shall  be  referred  to 
some  gentleman  versed  in  a4justment8. 

The  facts  which  aro  material  are  few  and 
simple.  It  appears  upon  the  pleadings  that 
the  plaintifb  were  the  owners  of  the  barque 
Thradan^  and  by  a  policy  of  insurance, 
dated  the  3rd  of  June,  1875,  they  caused 
the  vessel  to  be  insured  for  twelve  months 
from  the  23rd  of  March,  1875,  the  vessel 
being  therein  valued  at  3,700/.,  and  her 
actual  value  at  the  commencement  of  the 
risk  being  4,000/.,  and  the  defendants  sub- 
scribed the  policy  for  the  sum  of  1,000/. 
The  vessel  sailed  on  March  23  from 
Launceston,  in  Tasmania,  for  Newcastle, 
New  South  Wales,  and  sailed  thence  to 
Singapore,  arriving  there  in  June,  1876, 
and  being  thus  at  Singapore  when  the 
policy  was  signed.  Then  the  vessel  was 
chartered  to  proceed  to  Moulmein  and 
take  in  a  cargo  of  teak.  Arriving  off  the 
port  of  Moulmein  on  the  10th  of  August, 
1875,  the  vessel  grounded  on  her  way  np 
to  Moulmein,  and,  after  remaining  aground 
four  days  in  some  peril,  she  was  got  off 
and  towed  to  Moulmein.  She  was  there 
examined,  and  was  found  to  be  seiiously 
injured.  The  plaintifli  resolved  to  abandon 
her  to  the  underwriters,  and  gave  notice 
of  abandonment.  The  underwriters,  how- 
ever, declined  to  accept  her,  and  required 
the  plaintiffs  to  repair  her.     The  plaintifl^ 
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did  not  infiiBt  on  their  abandonment,  but, 
acting  on  the  beet  advice  they  could  ob- 
tain, determined  not  to  I'epair  her,  but  to 
sell  her;  and,  after  making  some  slight 
repairs,  they  accordingly  did  sell  her  and 
her  stores  for  3,897^.  Upon  the  evidence 
before  me,  and  having  regard  to  the  want 
of  proper  dock  accommodation  and  ap- 
pliances at  Moulmein,  and  the  high  charges 
there,  I  have  come  to  the  conclusion  that 
the  cost  of  repairing  her  so  as  to  make  her 
as  good  as  she  was  before  she  grounded 
would  have  been  about  5,500Z.,  which  is 
more  than  her  value  when  repaired,  such 
value  being  4,500^.  or  thereabouts.  I 
have  further  come  to  the  conclusion  that 
it  was  not  practicable  to  examine  her 
bottom  and  to  repair  her  temporarily  so 
as  to  enable  her  to  continue  her  voyage  in 
safety  without  docking  her  and  expending 
much  more  upon  her  than  such  temporary 
repairs  would  justify.  In  other  words,  I 
find  as  a  fact  that  a  prudent  uninsured 
owner  would  have  done  what  the  plain- 
tiff did,  and  that  they  did  what  was  best 
for  all  interested  in  selling  her  in  her 
damaged  state,  and  substantially  as  she 
was,  when  brought  into  a  place  of  safety. 

Under  these  circumstances,  the  plain- 
tiffs have  brought  an  action  against  the 
defendants  to  recover  the  amount  of  the 
loss  sustained  by  the  plaintiffs  by  reason 
of  the  injury  to  the  ship  by  her  stranding. 
The  plaintiff  are  clearly  entitled  to  re- 
cover something,  and  the  question  is  how 
much  1  The  plaintiffs  claim  781/.  Is,  \0d. 
The  defendants  have  paid  into  Court  245/. 
The  difference  between  the  parties  is 
attributable  not  to  any  dispute  about 
figures,  but  to  the  circumstance  that  they 
diffar  entirely  as  to  the  principle  upon 
which  the  calculations  are  to  be  based. 
The  plaintifis  contend  that  the  loss  to  be 
made  good  is  to  be  measured  by  what  it 
would  have  cost  to  repair  the  ship  and 
make  her  as  good  as  she  was  before  she 
was  injured,  but  deducting  one- third  of 
that  cost  so  as  to  allow  for  new  materials 
instead  of  old ;  whilst  the  defendants 
contend  that  this  is  an  entirely  erroneous 
principle,  and  that  the  loss  to  be  made 
good  is  to  be  measured  by  the  difference 
between  the  value  of  the  ship  when  sound 
and  what  she  sold  for  when  damaged.  The 


question  for  my  decision  is,  which  of  these 
two  principles  is  correct. 

It  is  certainly  remarkable  that  the 
question  thus  raised  should  never  have 
been  yet  decided.  But  such  seems  to  be 
the  case,  and  it  consequently  becomes 
necessary  to  consider  the  question  on  prin- 
ciple. 

The  first  thing  which  strikes  the  mind 
on  a  consideration  of  the  foregoing  state- 
ment is  that,  apparently  at  least,  if  not 
really,  the  plaintiffs  are  contending  for  a 
right  to  be  indemnified  against  a  loss 
which  they  have  not  in  fact  sustained. 
The  repairs,  the  cost  of  which  the  plain- 
tiffs seek  to  make  the  measure  of  their 
loss,  were  not  in  fact  made.  It  becomes 
necessary,  therefore,  to  be  careful  before  a 
hypothetical  as  distinguished  from  an 
actual  loss  is  held  to  be  the  loss  in  respect 
of  which  the  plaintiff  are  entitled  to  in- 
demnity. The  plaintiffs'  contention  is 
based  upon  the  following  assumptions  :  (1) 
that  they  might  have  repaired  if  they  had 
chosen ;  (2)  tiiat  if  they  had  repaired  the 
cost  of  repairs  would  be  the  measure  of 
their  loss  ;  and  (3),  that  it  is  immaterial 
to  the  defendants  whether  the  repairs 
were  actually  effected  or  not.  The  first  of 
these  assumptions  I  take  to  be  well 
founded :  the  assured  is  never  bound  to 
abandon  ;  it  is  for  him  to  determine  whe- 
ther he  will  do  so  or  not ;  he  can  always 
repair  if  he  chooses,  and  refrain  from  in- 
sisting on  a  total  loss.  This  has  been 
decided  long  ago,  and  I  may  refer,  amongst 
other  cases,  to  a  discussion  on  this  sub- 
ject in  Pede  v.  Ths  Merchcmts^  In8uran» 
Company  (1),  a  case  in  which  the  rights 
of  an  assured  in  the  event  of  stranding 
were  elaborately  examined  by  Mr.  Justice 
Story.  The  second  assumption  is  also 
well-founded  if  the  repairs  are  made  bona 
fde  and  with  reasonable  discretion.  No- 
thing can  be  stronger  than  the  language 
of  Mr.  Justice  Story  on  this  point,  in  the 
case  just  cited.  He  says  (p.  63) :  "  The 
assui^  is  in  no  case  bound  to  abandon. 
He  may  in  all  cases  elect  to  repair  the 
damage  at  the  expense  of  the  under- 
writers ;  and,  if  he  acts  bona  fide  and  with 
reasonable  discretion,  there  is  no  decision 
yet  pronounced  which  declares  that  he 
shall  not  be  entitled  to  a  full  compensation, 

(1)  3  Maflon,  27. 
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however  great  it  may  be,  even  if  it  should 
equal  or  even  exceed  the  original  value  of 
the  ship;  and  until  such  a  decision  is 
made  the  direct  terms  of  the  policy  seem 
strong  enough  to  justify  such  a  claim." 
See  also  2  Am.  Ins.  1022,  3rd  ed. ;  and 
2  PhU.  Ins.  8.  U26.  But  although  this 
unquestionably  is  true,  still,  if  the  repairs 
are  so  extensive  and  so  out  of  propoi-tion 
to  the  value  of  the  ship  when  repaired  as 
to  shew  a  want  of  bona  fides^  or  a  total 
diaregai*d  of  what  is  reasonable,  it  is  by  no 
means  clear  that  their  cost  could  be  thrown 
on  the  underwriter.  In  fact  it  is  tolerably 
plain  that  it  oould  not.  The  language  of 
Mr.  Justice  Maule  on  this  head  in  Stewart 
v.  Steele  (2)  is  extremely  cogent  and  valu- 
able. He  said :  '^  As  to  the  supposed  duty 
of  the  underwriters  to  pay  for  the  repairs, 
that  is  a  mere  fallacy ;  and  the  frequent 
statement  of  the  proposition  will  not  make 
it  less  fallacious ;  the  law  ca^ts  no  such 
duty  upon  them.  The  assured  is  entitled 
to  recover  the  amount  by  which  the  ship 
is  deteriorated  in  consequence  of  the  acci- 
dent." This  appears  to  me  to  be  perfectly 
accurate,  and  I  adopt  it  accordingly.  The 
third  assumption — namely,  that,  as  the 
plaintiffs  had  the  right  to  repair  the  ship 
and  to  recover  the  cost  from  the  under^ 
writers,  it  is  immaterial  to  them  whether 
the  right  is  exercised  or  not — is  in  my 
opinion  entirely  erroneous  and  opposed  to 
the  true  principles  of  contracts  of  indem-* 
nity.  A^Eunst  what  do  the  underwriters 
agree  to  indemnify  the  assured]  Surely 
against  such  loss  as  he  may  in  fact  sustain 
by  reason  of  the  perils  insured  against, 
lliat  this  is  so  is  plainly  proved  by  those 
cases  which  decide  that,  where  a  ship  has 
been  injured  and  not  repaired,  the  assured 
must  wait  until  the  expiration  of  the  risk 
before  he  can  sue  the  imderwriters  for  the 
loss  he  has  sustained.  The  assured  has  no 
vested  right  of  action  when  the  injury  is 
sustained.  If  in  such  a  case  the  ship  is 
lost  whilst  the  poUcy  is  running  by  a 
peril  not  insured  against,  the  assured  has 
no  right  of  action  at  all ;  and  if  she  is  lost 
by  a  peril  insured  against  the  assiired  can 
only  claim  for  a  total  loss ;  he  cannot 
claun  both  for  a  total  loss  and  for  the  pre- 
vious partial  loss,  as  he  may  if  the  damage 

(3)  6  8c.  N.R.  927,  at  p.  960  ;  11  Law  J.  Rep. 
C.P.  156,  at  p.  160. 


has  been  actually  repaired.  Compiu'e 
Stewart  v.  Steele  (2),  Livie  v.  Janson  (3) 
and  Lidgett  v.  Secretan  (4).  These  cases 
are  conclusive  to  shew  that  the  events 
which  have  happened,  and  not  those  which 
might  have  happened,  are  to  be  regarded. 
Apart  from  all  authority,  I  should  have 
thought  it  plain  that  a  loss  actually  sus- 
tained under  circumstances  which  did 
happen  is  to  be  preferred,  as  a  measure  of 
indemnity,  to  a  loss  which  would  have 
been  sustained  under  circumstances  which 
did  not  happen ;  and  the  cases  to  which  I 
have  referred  shew  that  this  principle  is 
recognised  as  well  in  cases  arising  under 
marine  insurance  policies  as  in  other  cases 
of  indemnity.  Upon  principle,  therefore, 
it  appears  to  me  that  the  plaintiffs'  con- 
tention cannot  be  supported. 

It  is,  however,  said  to  have  authority 
and  practice  in  its  favour.  The  authori- 
ties referred  to  are  Knight  v.  FaUh  (5) 
and  Lidgett  v.  Secretan  (4) ;  the  practice 
is  that  of  underwriters. 

In  Knight  v.  Faith  (5)  the  ship  was 
damaged  and  sold  unrepaired  for  72/.  10«. 
The  assured  claimed  for  a  total  loss,  but 
as  there  was  no  destruction  of  the  ship, 
and  no  notice  of  abandonment,  it  was  held 
that  the  assured  oould  only  recover  for  a 
partial  loss.  The  proper  mode  of  ascer- 
taining the  amount  of  this  loss  was 
not  discussed,  but  there  is  a  passage 
in  Lord  Campbell's  judgment  (6)  which 
I  will  read :  "  We  therefore  think  that 
in  this  case  the  ship  insured  sustained 
a  partial  loss  from  which  the  assured 
ought  to  be  indemnified.  But  they 
have  left  us  entirely  in  the  dark  as  to 
the  amount  of  that  indemnity.  Their 
counsel  has  contended  that  even  on  the 
footing  of  a  partial  loss  the  verdict  ought 
to  stand  for  the  full  amount  of  the  sum 
insured  and  interest.  However,  if  there 
has  not  been  a  total  loss  of  the  ship,  actual 
or  constructive,  with  notice  of  abandon- 
ment, it  lies  upon  them  to  shew  the  extent 
of  the  injury  which  the  ship  sustained 

(3)  12  East,  648. 

(4)  40  Law  J.  Rep.  C.P.  257;  Law  Rep.  6 
C.P.  616. 

(5)  15  Q.B.  Rep.  649 ;  19  Law  J.  Rep.  Q.B. 
509. 

(6)  16  Q.B.  Rep.  at  p.  669 ;  19  Law  J.  Rep. 
Q.B.  at  p.  519. 
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from  the  accident,  together  with  the  Bum ' 
which  would  be  required  for  repairing, 
and  from  this  there  would  be  the  usual 
deduction  of  one- third  new  for  old.  There 
having  been  no  notice  of  abandonment, 
although  the  ship  subsisted  as  a  ship,  we 
cannot  proceed  upon  the  supposition  that 
she  could  not  be  I'epaired,  and  the  partial 
loss  must  be  calculated  on  the  same  prin- 
ciples as  if  she  had  actually  been  repaired 
and  proceeded  on  her  voyage,  or  had 
foundered  at  sea  without  having  been 
repaired  soon  after  the  policy  expired. 
'  Such  a  calculation/  says  Benecke,  vol.  2. 
p.  449,  'cannot  be  governed  by  any 
general  rule,  but  must  be  decided  accord- 
ing to  circumstances,  and  upon  a  casual 
estimate,  in  which  no  great  precision  can 
be  expected,  since  it  is  extremely  difficult 
after  the  ship  has  perished  to  obtain  a 
precise  knowledge  of  the  condition  in 
which  the  ship  was  at  the  termination  of 
the  fixed  time.  But  this  difficulty  can 
never  be  a  ground  for  freeing  the  insurer 
from  all  liability.'  The  difficulty  is  not 
greater  than  was  experienced  in  Hare  v. 
Travis  (7),  where,  there  having  been  a 
policy  upon  pearl-ashes  at  and  from  Liver- 
pool to  London,  and  the  ship  having 
deviated  by  going  into  Southampton,  and 
the  pearl-ashes  having  been  injured  by 
sea  damage  both  before  and  after  the 
deviation,  but  never  having  been  examined 
till  they  arrived  in  London,  it  was  left  to 
the  jury  to  say  what  amount  of  damage 
they  had  sustained  w;hile  protected  by  the 
policy.*'  What  ultimately  became  of  this 
case  I  have  not  been  able  to  ascertain^ 
but  I  cannot  regard  it  as  an  authority  for 
the  proposition  that  the  estimated  cost  of 
repairs  is  in  all  cases  the  true  measure  of 
loss  to  the  owner  of  a  ship  injured  and 
sold  without  being  repaired.  Such  esti- 
mated cost  may  or  may  not  be  the  best 
measure  of  loss ;  and  in  Knight  v.  Faith 
(5),  where  the  ship  sold  for  next  to 
nothing,  it  is  quite  possible  that  the  esti- 
mated cost  of  repairs  was  a  juster  measure 
of  the  assured's  right  to  indemnity  than 
any  other  which  could  be  suggested. 
Where  such  is  the  case,  the  estimated  cost 
of  repairs  will  naturally  be  the  basis  of 
the  nnderwritei*'s  calculation ;  and  it  may 
80  often  happen  in  practice  that  this  is  the 

(7)  7  B.  &  C.  14. 


fproper  basis  as  to  lead  to  the  habit  of 
regarding  the  estimated  cost  of  repairs  as 
the  true  basis  in  all  cafes  of  the  kind 
under  consideration.  But  care  must  be 
taken  not  to  be  misled  by  this  circum- 
stance, and  not  to  mistake  the  rule  for  the 
principle  on  which  it  is  founded.  In 
Lidgett  v.  SecreCan  (4)  the  Court  does  not 
appear  to  sanction  the  proposition  con- 
tended for  by  the  plaintiffii.  In  that  case 
the  ship  was  insured  by  two  policies  for 
two  successive  voyages — ^namely,  out  and 
home.  On  the  voyage  ont  she  was  stranded 
and  injured.  She  was  partiedly  repaired  ; 
and  after  the  risk  covered  by  the  first 
policy  had  expired,  and  after  the  risk 
covered  by  the  second  policy  had  com- 
menced, but  before  her  repairs  were  com- 
pleted, she  was  destroyed  by  fire.  The 
Court  decided  that,  although  the  ship  was 
ultimately  lost,  and  the  plaintiff  was  en- 
titled to  recover  under  the  second  policy 
for  a  total  loss,  he  was  also  entitled  to 
recover  under  the  first  policy  the  di- 
minished value  of  the  vessel  occasioned 
by  her  stranding.  The  estimated  cost  of 
repairs  was  merely  referred  to  as  a  mode 
of  estimating  such  depredated  value ;  and 
so  far  is  this  cane  from  being  an  authority 
for  the  plaintifis,  that  it  amounts,  in  my 
opinion,  to  a  strong  authority  against 
them.  Mr.  Justice  WUles  says  (8) :  "  The 
true  principle  I  apprehend  to  be  this  :  the 
owners  are  not  to  get  anything  which  they 
did  not  lose  by  the  vessel  striking  on  the 
reef;  they  are  to  get  the  amount  of  the 
diminution  in  value  of  the  vessel  at  the 
and  of  the  first  risk — the  difference  be- 
tween her  then  value  and  what  she  would 
have  been  worth  but  for  the  damage  she 
had  sustained.  In  arriving  at  that  result, 
I  do  not  see  how  the  arbitrator  can  avoid 
taking  into  consideration  the  expenses 
which  would  have  to  be  incurred  in  order 
to  put  the  vessel  into  a  proper  state  of 
repair ;  but  he  must  do  this  only  for  the 
purpose  of  arriving  at  the  diminution  of 
the  value  at  the  expiration  of  the  risk. 
That,  of  course,  must  be  subject  to  all 
proper  allowances."  The  judgment  of  Sir 
Montague  Smith  in  that  case  is  to  the 
same  effect. 

The  practice  relied  upon  by  the  plaintifib 

(8)  40  Law  J.  Bep.  G.P.  at  p.  262  ;  Law  Bep. 
6  G.P.  at  p.  626. 
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was  not  proved;  indeed,  the  witnesses 
called  to  prove  it  said  they  had  no  ex- 
perience of  any  settled  usage  applicable  to 
the  case  of  a  damaged  ^ship  sold  without 
being  repaired. 

For  the  reasons  and  under  the  circum- 
stances above  stated  I  am  of  opinion  that 
the  principle  contended  for  by  the  plain- 
tiffs is  erroneous,  and  that,  in  substance, 
the  principle  contended  for  by  the  de- 
fendants is  correct.    The  loss  sustained  by 
an  assured  by  the  stranding  of  the  ship  is 
prima  facie  the  depreciation  in  her  value 
caused    by  the    stranding.      Before    she 
stranded  she  was  worth  a  certain  sum; 
after  she  stranded  she  was  worth  less ;  the 
difference  between  these  sums,  if  it  can  be 
ascertained,  will  be  the  true  measure  of 
the  assured's  loss,  unless  he  can  be  shewn 
to  have  sustained  a  greater  or  less  loss 
between  the  stranding  and  the  expiration 
of  the  risk  covered  by  the  policy.     That 
this  is  so  in  the  case  of  goods  is  well 
established ;  but,  in  point  of  principle  and 
for  this  purpose,  there  is  no  distinction 
between    ships    and  goods,  except  that, 
goods    being   saleable,  their    sound    and 
damaged  values  can  be  readily  ascertained 
by  a  sale,  whilst  the  values  of  sound  and 
damaged  ships  have  generally  to  be  ascer- 
tained by  estimates.     This  is  the  view 
taken  by  the  best  text  writers — see   2 
Amauld  on  Ins.,  2nd  ed.,  section   365 ; 
and  the  rule  as  to  ascertaining  damage  to 
the  extent  of  50  per  cent,  in  America, 
3  Kenea  Cam.,  330  and  331 ;  Phillips  on 
Insurance,  section  1639 ;  and  by  Story,  J., 
in    Peele    v.    The    Merchants*   Insurance 
Company  (1),   already  referred  to.     So, 
also,  the  judgments  in  Stewart  v.  Steele 
(2)  and  Lidgeti  v.   Secretan  (4)  support 
the  same  view. 

Whether  the  values  to  be  ascertained 
and  compared  are  the  values  at  the  same 
place  or  at  different  places,  and  whether 
they  are  to  be  ascertained  at  the  com- 
mencement of  the  risk,  or  at  its  termina- 
tion, or  immediately  before  and  imme- 
diately after  the  injuiy  is  sustained,  are 
questions  to  be  considered;  and,  having 
r^^ard  to  the  authorities  just  referred  to, 
the  correct  mode  of  ascertaining  the  pro- 
portion of  loss  to  be  made  good  by  the 
underwriter  appears  to  be  to  compare  the 
value  of  the  sound  ship  at  the  p<»t  of 


distress  with  her  value  there  when 
damaged,  and  to  apply  this  proportion  to 
her  real  value  at  the  commencement  of 
the  risk  if  the  policy  be  open,  or  to  her 
agreed  value  if ,  as  in  the  present  case,  the 
policy  be  valued. 

Such  being  the  principle  by  which  to 
be  guided,  it  remains  to  apply  it  to  the 
case  before  the  Court,  and  to  ascertain  the 
value  of  the  ship  at   Moulmein  in  her 
sound  and  damaged  states,  and  to  consider 
the  effect  of  her  sale.     For  these  purposes 
the  declared  value  in  the  policy  must  be 
disregarded;  for,  although  such  value  is 
conclusive  for  the  purpose  of  determining 
how  much  the  defendants  may  ultimately 
have  to  pay,  it  does  not  preclude  either 
party  from  proving  the  true  amount  of 
loss    sustained — Young    v.     Turing    (9). 
The  estimated  cost  of  repairs,  though  re- 
jected as  a  direct  measure  of  loss,  might 
be  the  measure  of  the  difference  between 
the  ship's  sound  and  damaged  values  if 
no    other   measure   could   be   found    for 
arriving  at  the  loss  really  sustained ;  but, 
in   this    case,   other    and    more    reliable 
evidence  of  the  amount  of  such  loss  exists, 
and  the  estimated  cost  of  repairs  ought 
not,  therefore,  to  be  adopted  for  the  pur- 
pose of  arriving,  even  indirectly,  at  the 
measure  of  the  loss  sustained.     The  evi- 
dence as  to  the  value  of  the  ship  when 
sound  stands  thus.     The  plaintiffs  say  she 
was  worth  4,0002.  at  the  commencement 
of  the  risk ;  the  defendants  are  content  to 
adopt  this  statement.     At  this  date  the 
ship  was  at  Singapore.     The  time  which 
elapsed  between  the  commencement  of  the 
risk  and  the  stranding  of  the  vessel  was 
very  short;  and  the  time  which  elapsed 
between  her  stranding  and  sale  was  also 
very  short ;  and  there  is  no  reliable  evi- 
dence to  shew  that  the  value  of  the  sound 
ship  at  Moulmein,  at  either  of  these  two 
periods,  was  greater  than  her  value  a  short 
time  before,  when  she  was  at  Singapore, 
and  the  risk  commenced.     In  the  absence 
of   such    evidence,   her  sound  value    at 
Moulmein  ought,  in  my  opinion,  to   be 
taken,  to  be  4,000/.     In  coming  to  this 
conclusion  I  do  not  forget  that  her  value, 
when  thoroughly  repaired,  has  been  esti- 
mated at  4,500^.,  nor  do  I  overlook  the 
argument  that,  as  she  fetched  3,800/.  in 
(9)  2  Man.  &  G.  093. 
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her  damaged  condition,  she  must  have 
been  worth  at  Moulmein,  when  sound, 
much  more  than  4,000^.  I  regard  the 
estimate  of  4,500Z.  as  little  better  than  a 
guess,  and  I  cannot  assume  that,  if  she 
had  been  thoroughly  repaired,  according 
to  Mr.  Hopper's  estimate,  she  would  not 
have  been  more  valuable  than  she  was 
before  she  stranded,  even  after  making 
the  customary  allowance  of  one-third  new 
for  old.  Tlie  argument  deduced  from  the 
price  she  fetched  is  plausible,  but  not  con- 
vincing. I  am  not  at  all  sure  that  she 
did  not  fetch  more  than  she  was  worth ; 
and,  although  what  she  did  fetch  is  con- 
clusive as  regards  one  element  in  the 
calculation,  I  do  not  regard  it  as  a  re- 
liable starting-point  from  which  to  draw 
an  inference  as  to  her  sound  value.  Upon 
the  evidence  before  me,  I  hold  that  value 
to  be  4,000^.  The  value  of  the  ship  when 
damaged  has  next  to  be  ascertained.  But 
the  object  of  this  inquiry  must  not  be  lost 
sieht  of.  That  object  is  to  ascertain  the 
loss  sustained  by  the  plaintiffs,  and  they 
have  fixed  this  element  in  the  calculation 
by  what  the  ship  actually  sold  for.  The 
underwriters  may,  no  doubt,  shew,  if  they 
can,  that  the  plaintiffs'  loss  has  not  been 
so  great  as  they  allege;  but  the  assured 
cannot  possibly  inci-ease  their  actual  loss  by 
saying  that  they  would  have  lost  more  if 
the  ship  had  not  sold  for  so  much  as  she  in 
fact  realised.  This,  I  apprehend,  is  what 
the  present  Lord  Justice  Lush  meant 
when  he  said,  in  Lohre  v.  AitcJiison  (10) : 
'^  If,  instead  of  repairing,  the  owner  chooses 
to  sell  the  ship  in  her  damaged  condition, 
he  fixes  his  loss  at  the  difference  between 
what  she  was  worth  at  the  commencement 
of  the  risk  and  what  she  sold  for."  For 
these  reasons  it  ought  to  be  held  that,  for 
all  the  purposes  of  this  action,  the  value 
of  the  ship  when  damaged  cannot  exceed 
what  she  actually  sold  for.  But,  even  for 
the  purposes  of  this  action,  the  actual 
price  she  fetched  will  not  be  her  exact 
value,  for  the  price  was  no  doubt  enhanced 
by  the  repairs  done  to  her  before  sale,  and 
a  proper  allowance   for  these  must    be 

(10)  46  Law  J.  Rep.  Q.B.  716,  at  p.  720; 
Law  Rep.  2  Q.B.  D.  601,  at  p.  607;  47  Law  J. 
Rep.  Q.B.  634;  Law  Rep.  3  Q.B.  D.  668;  49 
Law  J.  Rep.  Q.B.  123 ;  Law  Rep.  4  App.  Cas. 
756. 


made.  I  merely  mention  this  to  prevent 
its  being  overlooked.  The  sound  value  of 
the  ship  being  taken  at  4,000^.,  and  her 
damaged  value  being  what  she  sold  for, 
less  such  deduction  as  ought  to  be  made 
in  respect  of  her  repairs  before  sale,  the 
proportion  of  loss  sustcdned  by  the  plain- 
tiffs by  reason  of  the  depredation  in  value 
of  the  ship  will  be  ascertained.  To  this 
will  have  to  be  added  whatever  other 
sums  are  properly  chargeable  against  the 
underwriters ;  and  when  the  final  propor- 
tion of  loss  on  this  basis  has  been  arrived 
at,  it  must  be  applied  to  a  ship  of  the 
declared  value  of  3,700^.,  and  the  defen- 
dants' proportion  of  the  loss  thus  calcu- 
lated will  be  what  they  will  have  to  pay. 

Having  now  explained  the  principle 
upon  which  the  amount  payable  by  the 
defendants  is  to  be  ascertained,  so  far  as 
that  amount  depends  on  the  point  sub- 
mitted to  me,  I  give  judgment  for  the 
plaintiffs  for  such  sum  as  the  arbitrator 
agreed  upon  shall  award  to  be  payable  by 
the  defendants,  regard  being  had  to  this 
decision;  and  I  reserve  the  costs  of  the 
action  until  after  he  shall  have  made  his 
award. 

The  plaintiffs  appealed. 

BtUt,  Q.C.  (with  him  Pollard),  for  the 
plaintiff  (11 ). — If  this  is  to  be  treated  as  a 
constructive  total  loss,  the  plaintifSa  cannot 
succeed.  An  insured  owner  is  never 
obliged  to  abandon — PhiUipa  on  hiswr- 
ance,  section  1493 ;  AUwood  v.  ffenckell, 
cited  in  Park  on  Insurance  (12) — and  it 
follows  that  if  he  is  never  obliged  to 
abandon  the  ship  he  has  a  right  to 
repair  her  to  any  extent,  however  un- 
reasonable; but  subject  to  a  qualification 
to  be  mentioned  presently.  The  next 
question  is  whether  the  assiiied  has  a  right 
as  against  the  underwriters  to  repair,  so  as 
to  ^x  them  with  some  portion  at  all  events 
of  the  amount  of  repairs.  The  limitation 
as  to  reasonableness  of  repairing  only 
applies  to  the  mode  in  which  the  repairs 
are  done.  It  does  not  follow  that  because 
it  is  unreasonable  to  re-dass  the  ship  it 

(11)  The  case  was  argued  on  the  9th  of 
December,  1881,  but  was  re-argued  in  April, 
1882,  by  one  counsel  on  each  side  at  the  desire 
of  the  Court. 

(12)  7th  ed.  280. 
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IB  therefore  unreasonable  to  repair  her. 
The  assnred  has  a  right  to  repair  withont 
regard  to  the  question  of  reasonableness, 
and  at  the  expense  of  the  underwriters, 
but  he  must  act  reasonably  in  repairing. 
The  question  as  to  what  a  prudent  unin- 
sured owner  would  do  only  arises  in  a  case 
of  constructive  total  loss.  The  quastion 
whether  it  is  reasonable  to  repair,  there- 
fore, cannot  be  taken  into  consideration 
here. 

The  same  rule  also  applies  even  where 
the  repairs  have  not  been  done;  for  the 
owner  is  entitled  to  ascertain,  as  against 
the  underwriter,  the  amount  of  damage 
suffered  by  the  ship  by  way  of  deteriora- 
tion, that  is,  by  the  estimated  amount  of 
repairs  subject  to  the  usual  deductions.  A 
particular  average  loss  must  be  ascertained 
by  estimating  the  cost  of  repairs.  If  the 
damage  done  to  the  ship  has  not  been  re- 
paired the  only  mode  of  ascertaining  its 
amount  is  by  the  estimate  of  surveyors — 
AmauM  on  Insurance  (13),  Parsons  on 
Insurance  (14).  In  Knight  v.  Faith  (5)  the 
assured  claimed  as  for  a  constructive  total 
loss,  and  the  discussion  there  was  whether 
the  ship  had  become  a  partial  or  absolute 
total  loss.  The  Court  decided  that  it  was 
a  partial  loss,  and  that  the  mode  of  esti- 
mating the  loss  is  to  estimate  the  cost  of 
repair.  In  lAdgett  v.  Secretan  (4),  where 
there  had  been  a  partial  loss  unrepaired, 
and  then  a  total  loss,  there  were  two 
distinct  policies,  and  the  Court  held 
that  the  assured  were  entitled  to  recover 
under  the  first  policy  the  amount  of 
the  ship's  deterioration  at  the  expiration 
of  the  risk  consequent  on  the  damage 
sustained  on  the  outward  voyage,  without 
reference  to  the  sum  actually  expended  on 
the  repairs;  and  that  they  were  entitled 
to  recover  as  for  a  total  loss  under  the 
second  policy,  without  reference  to  their 
claim  under  the  first  policy.  The  true 
rule,  as  laid  down  by  Willes,  J.,  at  p.  626  (8), 
is  that  the  owners  are  not  to  get  anything 
that  they  did  not  lose  by  the  ship  striking 
on  the  reef.  They  are  to  get  the  amount 
of  the  diminution  in  value  of  the  vessel  at 
the  end  of  the  first  risk — the  difference 
between  her  then  value  and  what  she 
would  have  been  worth  but  for  the  damage 

(1.3)  5th  ed.,  vol.  ii,  p.  901. 
(14)  1868  ed.,  vol.  ii.  p.  406. 


sustained.  The  arbitrator  cannot  avoid 
taking  into  consideration  the  expenses 
which  would  have  to  be  incurred  to  put 
the  vessel  into  a  proper  state  of  repair,  but 
he  must  only  do  so  for  the  purpose  of 
arriving  at  the  diminution  of  value  at  the 
expiration  of  the  risk,  and  subject  to  all 
proper  allowances.  The  distinction  between 
the  present  case  and  Stewart  v.  Steele  (2), 
which  is  relied  on  by  the  defendants,  is 
that  there  the  ship  was  sold  by  the  owner 
as  a  mere  wreck. 

The  statement  of  Lush,  J.,  in  Lohre  v. 
Aitchison  (10),  at  p.  507,  that  "if  instead 
of  repairing  the  owner  chooses  to  sell  the 
ship  in  her  damaged  condition  he  fixes  his 
loss  at  the  difference  between  what  she 
was  worth  at  the  commencement  of 
the  risk  and  what  she  sold  for,"  is  but  a 
dictum  and  is  not  correct.  The  true  rules 
are  laid  down  by  Brett,  L.J.,  in  the  Court 
of  Appeal  (15).  The  real  question  to  be 
ascertained  here  is  the  deterioitited  value 
of  the  ship.  The  plainti^  contend  that 
the  proper  mode  of  ascertaining  that  is  by 
the  estimated  cost  of  repairs ;  on  the  other 
side  it  is  said  that  the  difference  between 
the  sound  value  and  the  damaged  value  is 
evidenced  by  the  amount  of  the  sale  of  the 
ship;  and  lindley,  J.,  also  adds,  by  the 
cost  of  repairs.  The  rule  contended  for 
by  the  plaintiffs  is  a  certain  and  practical 
rule,  and  one  which  has  always  been 
allowed;  whereas  the  rule  relied  on  by  the 
defendants  depends  on  the  amount  pro- 
duced by  the  sale,  which  will  always  vary. 

Cohen,  Q.C,  for  the  respondents. — The 
principle  of  marine  insurance  is  that  the 
assured  cannot  recover  more  than  if  he 
had  never  embarked  on  the  adventure. 
The  defendants  have  placed  the  plaintiffs 
in  that  position,  so  that  they  have  no 
ground  of  complaint.  Marine  insurance 
is  a  contrEUst  whereby  one  party  undertakes 
to  indemnify  the  other  against  loss  arising 
from  certain  perils  or  sea  risks  (16 ) — ffaniilr 
ton  V.  Mendes  (17).  The  value  in  marine 
insurance  is  the  value  at  the  beginning  of 
the  adventure,  and  the  assured  can  only 
recover  the  pecuniary  loss  actually  in- 
curred, and  nothing  beyond — Stewart  v. 

(15)  47   Law  J.  Rep.   Q.B.  634,  pp.   636-6 
Law  Rep.  3  Q.B.  D.  658,  at  pp.  562-3. 

(16)  Amould  (6th  ed.),  vol.  i.  p.  16. 

(17)  2  Burr.  1210. 
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Steele  (2),  and  Le  Chemincmt  y.  Pearson 
(18).  Custom  has  of  necessity  established 
the  rule  that  when  repairs  have  been  effected 
a  deduction  is  made  from  the  cost  of 
repairs  of  one-third  new  for  old ;  and 
when  repairs  are  prudently  executed  the 
underwriter  is  doubtless  bound  to  in- 
demnify the  assured.  In  Lohre  y.  AitchU 
son  (10)  the  repairs  had  been  actually  and 
bona  fide  done,  so  that  there  is  clear  dis- 
tinction between  the  facts  of  the  two 
cases.  Lord  Blackburn  there  says  that 
"The  owner  of  an  insured  ship  which 
is  so  damaged  that,  though  it  is  capable 
of  repair,  the  expense  of  repairing  it 
will  exceed  its  yalue,  may  treat  the  ship 
as  totally  lost,  and  recoyer  a  total  loss, 
the  underwriters  who  pay  that  total 
loss  being  entitled  to  all  that  is  sayed." 
The  underwriters  haye  treated  the  plain- 
tiff as  though  there  had  been  a  oonstruc- 
tiye  total  loss,  and  haye  paid  a  propor- 
tionate sum  into  Court.  The  assured 
need  not  abandon,  and  he  may  repair, 
but  no  party  to  a  contract  can  inflame 
his  own  damages.  Here  there  haye  been 
no  repairs  done  and  no  expenses  in- 
curred, so  that  the  rule  established  by 
custom  does  not  apply,  and  the  defendants 
cannot  be  called  on  to  indemnify  the 
plaintifis  against  expenses  which  haye  not 
been  incuired.  If  a  master  has  two 
courses  open  to  him,  he  cannot  adopt  one 
course  and  then  charge  the  underwriter 
with  the  ex})enses  which  would  haye  fol- 
lowed if  the  other  course  had  been  fol- 
lowed. Lidgett  v.  Secretan  (4)  only  decides 
that  where  repairs  haye  not  been  done  the 
underwriter  must  make  good  the  depreda- 
tion in  the  yalue  of  the  ship.  It  is  only 
necessary  to  decide  one  point  in  this 
case,  and  that  is  to  answer  the  question, 
whether  in  a  case  where  no  reafionably 
prudent  uninsured  owner  would  repair, 
and  when  actually  no  repairs  haye  been 
done,  and  that  owner  elects  to  sell,  he  can 
recoyer  in  respect  of  expenses  which  haye 
never  been  incurred  1  It  is  submitted  he 
cannot;  there  is  no  authority  to  that 
effect;  and  the  reason  of  the  law  is 
against  it. 

Butt^  Q,C.f  in  reply. 

Cur,  adv,  vuU, 

(18)  4  Taimt.  367. 


The  following  judgments  were  read  on 
June  6  : — 

Jessel,  M.R. — The  question  in  this 
case  is,  upon  what  principle  ought  the 
liability  of  underwriters  to  be  determined 
when  the  ship  has  been  damaged  by  the 
perils  of  the  sea,  and  has  been  sold  during 
the  continuance  of  the  risk  without  being 
repaired,  in  a  case  where  the  amount 
required  to  restore  her  to  the  same  condi- 
tion as  she  was  in  before  the  injury  would 
haye  largely  exceeded  the  value  of  the 
ship  when  repaired,  so  that  no  reasonable 
man  would  haye  repaired  her.  In  this 
instance,  the  yalue  of  the  ship  in  her 
damaged  state  was  large,  and  to  have 
repaired  her  would,  according  to  the  sur- 
yeyor's  report,  haye  caused  a  loss  of  41,000 
rupees — namely,  25,000  rupees,  the  esti- 
mated amount  of  her  yalue  unrepaired,  and 
the  sum  of  16,000  rupees,  being  the  difbr- 
enoe  between  45,000  rupees,  her  estimated 
yalue  when  repaired,  and  61,000  rupees, 
the  estimated  cost  of  the  repairs.  It  is 
plain  that,  there  being  no  spedal  circum- 
stances in  this  case,  no  reasonable  unin- 
sured owner  would  haye  repaired  the 
ship  so  as  to  restore  her  to  her  former 
condition. 

The  owners  took  this  view,  and  there- 
fore determined  to  sell  her;  and,  having 
made  some  slight  repairs  with  a  view  to  a 
sale,  they  sold  the  ship  for  much  more 
than  the  estimated  value  in  her  damaged 
state — namely,  for  38,000  rupees,  or  there- 
abouts. The  underwriters  are  willing  to 
pay  the  whole  of  the  loss  actually  incurred 
by  the  owners — zLamely,  the  difference 
between  the  value  of  the  ship  at  the  port 
of  departure  for  the  voyage — ^namely, 
4,000Z., — ^and  the  amount  of  &e  net  pro- 
ceeds of  the  sale  after  deducting  therefrom^ 
the  amount  actually  expended  for  repairs ; 
and  this,  as  I  read  the  judgment,  is  what 
they  are  to  pay.  If  there  is  any  doubt  as 
to  the  meaning  of  the  words  on  this  point, 
I  am  willing  ^t  it  should  be  removed  by 
altering  the  wording  of  the  judgment.  On 
the  ot£er  hand,  the  owners  claim  two- 
thirds  of  the  estimated  cost  of  the  repairs 
required  to  put  the  ship  in  the  same  con- 
dition as  she  was  before  the  injuiy.  This 
proportion  of  the  amount  expended  for  * 
repairs  being  the  sum  ordinarily  payable 
by  underwriters  on  the  occurrence  of  a 
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partial  loss  where  the  ship  is  an  old  one^ 
as  this  was,  and  is  not  repaired.  The 
precise  question  we  have  to  determine 
does  not  appear  to  have  been  decided,  nor 
can  I  find  any  case  in  which  it  has  been 
even  discussed.  It  remains,  therefore,  to 
be  decided  upon  principle.  The  contract 
of  insurance  is,  as  I  understand,  a  contract 
of  indemnity  to  the  insured  against  the 
loss  incurred  by  him  through  the  ship 
being  injured  by  the  perils  of  the  ^ea.  It 
follows  from  this  that,  as  a  general  rule, 
in  no  case  can  the  insured  become  richer 
by  reason  of  these  perils;  or,  in  other 
words,  that  the  instu^ed  ought  not  to  be 
entitled  to  receive  from  the  insurer  a 
larger  sum  for  a  single  partial  loss  than  if 
the  ship  was  wholly  lost.  Treating  this 
as,  in  effect,  a  constructive  total  loss,  I 
consider  the  amount  recoverable  to  be  an 
amount  not  exceeding,  and,  therefore,  in  a 
case  like  this,  equal  to  what  would  be 
recovered  as  on  a  total  loss.  As  to  the 
value,  I  think  the  value  to  be  regarded  is 
the  vidue  of  the  ship  at  the  port  of  de- 
parture ;  but  in  this  case  it  is  not  material, 
because  I  think  the  value  at  Moulmein 
before  the  injury  was  about  the  same. 
The  estimated  value  was  45,000  rupees 
when  the  vessel  was  restored  to  its  class, 
which,  at  the  exchange  of  la.  9|^., 
would  be  a  little  over  4,000/.;  but  the 
vessel  would,  after  repair,  have  been  in 
all  probability  rather  better  than  she  was 
before  the  injury.  This  being  so,  it  ap- 
pears to  me  that  the  decision  of  the 
learned  Judge  in  the'Oourt  below,  which 
was  in  fevour  of  the  underwriters,  was 
substantially  right ;  but  I  do  not  wish  to 
be  understood  as  concurring  in  all  the 
reasons  given  by  him  for  that  decision.  It 
seems  to  me,  both  on  principle  and  autho- 
rity, that  the  rights  of  a  shipowner  who 
actually  repairs  his  vessel  when  damaged 
by  the  perils  of  the  sea,  to  recover  the 
amount  or  a  portion-  of  the  amount  ex- 
pended in  repairs  from  the  underwriters 
are  not  in  all  cases  the  same  as  those  of  a 
shipowner  who  declines  to  repair  because 
the  ship  is  not  worth  repairing,  and  who, 
therefore,  sells  the  ship  during  the  risk ; 
and  I  wish  to  confine  my  judgment  to  the 
latter  case,  which  is  the  case  before  us.  I 
am  therefore  of  opinion  that  the  decision 
appealed  from  should  be  affirmed. 
Vol.  61.— Q.B. 


Brkit,  L.  J. — The  facts  of  this  case  are 
not  in  dispute.  I  do  not  think  it  is 
necessary  to  repeat  them.  The  case  was, 
at  my  request,  argued  a  second  time  before 
us.  Neither  before  Mr.  Justice  Lindley 
nor  before  us  was  it  argued  that  there  was 
a  total  loss  of  this  ship.  Both  parties  have 
advisedly  confined  the  decision  of  this  case 
to  be  dependent  upon  the  assumption  that 
there  was  only  a  partial  or  averagft  loss  of 
the  ship.  If  they  had  not  done  so,  I  am 
not  at  all  prepared  to  say  that  the  finding 
of  Mr.  Justice  Lindley,  in  which  he  says, 
**  I  find  as  a  fact  that  a  prudent*  uninsured 
owner  would  have  done  what  the  plaintiffs 
did,  and  that  they  did  what  was  best  for 
all  interested  in  selling  the  ship  in  her 
damaged  state,''  would  not,  if  the  assured 
had  elected  so  to  treat  it,  have  justified  the 
sale  as  against  the  underwriters,  and  have 
made  a  total  loss  of  this  ship.  But  I  think 
that  the  Court  cannot  decide  this  case  upon 
such  a  view  of  it  after  the  plaintifib  have 
elected  to  treat  the  loss  as  an  average  loss, 
and  after  the  advised  persistent  arguments 
on  both  sides.  It  appears  to  me  absolutely 
necessary  throughout  the  consideration  of 
this  case  to  I'emember  that  it  is  to  be 
decided  on  the  assumption  that  there  was 
only  an  average  loss  on  ship.  The  decision 
of  this  case  upon  the  facts  of  it  might  have 
been  easy  and  of  little  importance  if  it  had 
been  treated  as  a  total  loss ;  but  the  doc- 
trines suggested  in  argument,  and,  as  I 
think,  countenanced  by  the  judgment  of 
Mr.  Justice  Lindley,  upon  the  assumption 
that  this  was  a  partial  loss,  have  made 
the  case,  to  my  mind,  one  of  the  highest 
mercantile  and  l^al  importance. 

On  the  first  hearing  before  us  it  was 
contended  on  behalf  of  the  defendants, 
first,  that  if  a  ship  damaged  by  sea  peril 
is  repaired  by  her  owner  so  as  to  be  as 
good  as  she  was  before,  but  a  jury  find 
that  it  was  unreasonable  so  to  repair  her, 
the  liability  of  the  underwriters  must  not  be 
ascertained  by  a  comparison  with  the  cost 
of  such  repairs,  but  by  ascertaining  the 
difference  between  what  the  ship  would 
have  sold  for  damaged  and  unrepaired  and 
what  she  would  sell  for  repaired,  and  by 
comparing  that  difference  with  the  value 
of  the  ship  in  the  policy.  The  same  argu- 
ment was  put  in  the  following  form  : 
secondly,  if  it  is  unreasonable  to  repair 
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the  ship  so  as  to  make  her  as  good  as  she 
was  before,  the  assured,  though  he  may, 
of  course,  in  fact  repair,  cannot  so  re- 
pair her  as  against  Uie  underwriters  so 
as  to  charge  them,  and  it  is  unreasonable 
so  to  repair  her  if  the  cost  of  such  repairs 
exceed  the  value  of  the  ship  when  repaired. 
And  again  in  this  form  :  thirdly,  where  it 
would  be  so  extravagant  as  to  be  un- 
reasonable to  repair  an  injured  ship  so 
as  to  make  her  as  good  as  she  was  before, 
the  shipowner  ought  not  to  repair  her, 
and  if  he  does,  you  must  in  such  case 
asoertain  the  depreciation  in  value  of  the 
ship  caused  by  the  accident,  by  ascertaining 
the  difference  between  what  tiie  ship  would 
sell  for  damaged  and  undamaged  at  the 
same  place.  And  it  was  urged  in  each 
and  every  of  these  forms  that  it  was  a 
question  for  the  jury  whether  a  prudent 
uniosured  owner  would  have  undertaken 
the  repairs.  It  seems  to  me  that  the 
judgment  of  Mr.  Justice  Lindley  coun- 
tenances, if  it  does  not  adopt,  these  argu- 
ments. It  must  be  admitted  that  they 
are  absolutely  new.  In  a  case  where  the 
repairs  were  actually  done  they  were  the 
arguments  brought  forward  and  overruled 
in  the  case  of  Lohre  v.  Aitckison  (10),  in 
all  the  Courts,  and  in  the  House  of  Lords. 
It  need  hardly  be  observed  that  if  the 
counsel  for  the  defendants  could  have 
maintained  any  of  these  propositions  as 
true  in  the  case  of  repairs  effected,  they 
would  have  enforced  them  easily  in  a  case 
where  no  such  repairs  had  been  done.  It 
was  further  argued,  fourthly,  on  the  first 
hearing  before  us,  that  whenever  the 
damaged  ship  is  sold  without  being  re- 
paired, the  loss  is  to  be  ascertained  by  the 
same  process  as  a  loss  on  damaged  mar- 
ketable goods  is  ascertained.  This  formula 
would  be  so  damaging  to  underwriters  if 
the  estimate  of  repairs  were  low,  that, 
stated  in  these  terms,  it  was,  I  think,  at 
onoe  abandoned.  On  the  second  hearing 
before  us  none  of  these  arguments  were 
again  brought  forward,  ll^e  arguments 
for  the  defendants  on  the  second  occasion 
were  that  the  object  of  marine  insurance 
is  that  the  assured  is  to  be  put  in  the  same 
position  with  regard  to  the  subject  insured 
as  if  he  had  not  embarked  on  the  ad- 
venture, and  if  a  ship  has  been  injured 
and  not  repaired,  and  a  comparison  with 


the  estimated  cost  of  repairs  would  produce 
a  sum  greater  than  the  sum  which  would 
be  due  on  a  donstructive  total  loss,  the 
object  is  not  attained  except  by  paying  the 
same  sum  as  would  be  payable  on  a  con- 
structive total  loss. 

It  was  pointed  out  that  if  this  principle 
were  correct  as  a  principle  it  would  be 
equally  applicable  to  a  case  in  which  the 
repairs  had  been  done,  and  that  it  would 
in  such  a  case  break  the  rule  that  there  is 
no  salvage  on  an  average  loss ;  to  which  it 
was  answered  that  there  is  a  custom  where 
repairs  have  been  done,  but  that  there  is 
no  custom  where  repairs  have  not  been 
done. 

It  was  further  axgued  that  repairs 
must  be  bona  Jide  done,  and  that  they 
cannot  be  done  bona  fidt  if  the  cost  of 
them,  when  done,  would  exceed  the  value 
of  the  ship  when  repaired,  and  therefore 
that  no  such  possible  or  contemplated 
repairs  could  be  considered  in  estimating 
an  average  loss  on  a  ship.  But  it  was 
pointed  out  and  admitted  that  such  repairs 
might  be  bona  fde  incurred  in  order  to 
earn  a  valuable  amount  of  freight. 

The  main  argument  in  the  end  was, 
that  the  law  which  affirms  that  a  contract 
of  insurance  is  a  contract  of  indemnity 
obliges  us  to  say  that  the  assured  cannot 
recover  for  a  partial  or  average  loss  more 
than  for  a  total  loss ;  and  that  if  the  com- 
parison, with  the  estimated  cost  of  repairs, 
produces  a  sum  equal  to  100  per  cent,  of 
the  sum  insured,  and  the  ship  be  allowed 
to  be  sold,  without  the  amount  of  the  pro- 
ceeds of  sale  being  brought  into  the  ac- 
count, the  assured  will  in  such  case,  by 
recovering  a  full  100  per  bent.,  without 
deduction  of  salvage,  recover  more  than 
he  would  recover  for  a  constructive  total 
loss.  This  is  the  argument  on  behalf  of 
the  defendants  which  has  given  me  so 
much  trouble.  As  to  all  the  others,  I 
confess  that  I  feel  no  doubt  that  they  are 
all  untenable.  The  following  propositions 
are  all,  I  think,  recognised  as  true  in  in- 
surance law : — 

The  assured  is  not,  under  any  circum- 
stances, bound  to  seU  his  ship.  The  as- 
sured may,  under  any  drcumstanoes,  sell 
his  ship.  He  is  entitled,  under  any  cir^ 
cumstances,  to  repair  his  diip.  He  is  not 
bound,  under  any  circumstances,  to  repair 
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his  ship.  In  none  of  these  respects  does 
any  question  arise  as  to  whether  a  pmdent 
owner  uninsured  would  act  in  Uie  like 
manner.  All  this  is  so  because  there  is 
nothing  in  the  contract  of  insurance  which 
takes  away  from  the  assured  the  absolute 
power  and  right  to  do  with  his  own  pro- 
perty what  he  will.  The  assured,  there* 
fore,  can  always,  whatever  be  the  amount 
of  damage  done  to  his  ship,  repair  her.  If 
he  does  repair  and  keep  the  ship,  there 
cannot  be  a  total  loss.  The  loss,  then, 
must  be  a  partial  or  average  loss,  leaving 
open  the  question  of  how  such  loss  is  to 
be  adjusted.  But  in  the  case  of  a  par- 
tial or  average  loss,  there  is  no  salvage ; 
therefore,  in  such  case,  if  the  cost  of  re- 
pairs actually  done  in  a  reasonable  way 
at  a  reasonable  cost,  so  as  to  make  the 
ship  equal  to  what  she  was  before  the  ac- 
cident, equals  or  exceeds  100  per  cent,  of 
the  sum  insured,  the  assured,  in  respect  of 
such  average  loss  on  ship,  recovers  100 
per  cent,  of  the  sum  insured  without  any 
deduction.  That  was  the  decision  in  Lohre 
V.  Aitchiaan  (10).  The  assured  need  not 
repair.  If  he  does  not,  but  leaves  her 
unrepaired  until  the  end  of  the  risk,  no 
subsequent  total  loss  intervening,  then  he 
is  to  be  compensated  as  if  he  had  repaired, 
only  that  the  cost  of  the  repairs  he  might 
have  made  must  be  determined  by  esti- 
mate instead  of  by  actual  expenditure. 
This  proposition  is  undoubtedly  supported 
in  terms  by  high  authorities :  ''  If  the 
damage  done  to  the  ship  has  not  been  re- 
paired, the  only  mode  of  ascertaining  its 
amount  is  by  the  estimate  of  surveyors. 
Where,  however,  the  damage  has  been 
repaired,  the  established  mode  of  estima- 
ting its  amount  is  to  deduct  one-third 
from  the  whole  expense,  both  of  labour 
and  materials,  which  the  repairs  have 
cost,  and  to  assess  the  damages  at  the  re- 
maining two-thirds  " — Arrumld  an  Insur- 
a/nce  (19).  He  thus  points  out  the  mode 
of  arriving  at  the  amount  of  damage  in 
either  case — namely,  whether  the  ship  has 
or  has  not  been  repaired.  Then  he  ap- 
plies one  common  mode  of  adjusting  the 
loss :  "  The  rule  for  adjusting  a  particu- 
lar average  loss  on  the  ship  is  very  simple 
— namely,  that  in  open  poUdes  the  under- 
writer pays  the  same  aliquot  part  of  the 
(19)  Pt.  iii.  cap.  6,  6th  ed.  p.  901. 


sum  he  has  agreed  to  insure,  as  the  damage 
or  the  expense  of  repairing  it  is  of  the 
ship's  value  at  the  commencement  of  the 
risk ;  in  valued  policies  he  pays  the  same 
proportion  of  the  valuation  in  the  policy  " 
— AmovM  on  Insurance  (19)  **  The  par- 
tial loss  in  this  case,"  says  Lord  Campbell, 
in  Knight  v.  Faith  (6),  in  which  case  the 
ship  had  not  been  repaired, ''  must  be  cal- 
culated on  the  same  principles  as  if  she 
had  actually  been  repaired  and  proceeded 
on  her  voyage,  or  had  foundered  at  sea 
without  having  been  repaired  soon  after 
the  policy  expired."  He  admits  the  diffi- 
culty  of  proof  in  such  cases  of  the  amount 
of  the  damages,  but  says  that  it  can  be  over- 
come. Mr.  Justice  WiUes,  in  Lidgett  v. 
Secretan  (4),  seems  to  me  to  say  elaborately 
the  same  thing.  In  none  of  the  authori- 
ties, such  as  Stevens,  Benecke,  Park,  Phil- 
lips or  Parsons,  is  any  different  rule  sug- 
gested for  fixing  the  amount  of  damage 
and  adjusting  the  loss  in  the  cases  of  the 
ship  having  been  repaired  or  left  unre- 
paired. If  this  proposition,  as  to  there 
being  no  different  rule  of  ascertaining  the 
amount  of  damage  in  the  case  of  actual 
repairs  done,  and  an  estimate  of  repairs 
not  done,  is  true,  it  seems  to  me  to  follow 
that  if  tlie  assured  does  not  repair,  and 
does  not  sell,  and  the  accepted  estimate 
for  repairs  equals  or  exceeds  100  per  cent, 
of  the  sum  insured,  the  principle  adopted 
and  approved  in  Lohre  v.  Aitchison  (10) 
is  equally  applicable  to  such  a  case  as  to  the 
case  in  whicdi  repairs  have  actually  been 
done.  The  only  difference  between  the  two 
cases  is  the  mode  of  proving  the  amount 
of  the  damage.  But  mode  of  proof  does 
not  alter  liability.  In  such  a  case,  then, 
the  assured  would  recover  100  per  cent, 
of  the  sum  insured,  and  the  value  of 
the  unrepaired  ship  would  not  be  taken 
into  the  account.  It  seems  to  me  to  follow 
that,  if  the  assured  keeps  the  ship  unre- 
paired until  the  expiration  of  the  time 
fixed  in  the  policy,  or,  at  all  events,  until 
the  day  of  trial,  he  may  sell  the  ship  the 
day  after,  and  the  proceeds  of  such  sale 
cannot  be  brought  into  the  account.  The 
question  in  this  case  is,  whether,  if  the 
Bale  takes  place  on  the  day  before  the  one 
or  the  other  event,  the  proceeds  of  the 
sale  are  to  be  taken  into  account.  All  the 
other  propositions  advanced  in  argument 
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are  answered  by  the  preceding  oonsidera- 
tions.  As  to  this,  the  first  observation 
which  strikes  me  is  that,  if  the  assured, 
after  the  accident,  without  repairing  the 
ship,  sell  her,  and  the  policy  with  her,  and 
the  assignee  of  the  policy  and  ship  repairs 
the  ship,  and  recovers  on  the  policy  for  re- 
pairs actually  done,  though  they  amount  to 
100  per  cent.,  no  enquiry  will  take  place 
as  to  the  amount  i*ealised  by  the  original 
owner,  whether  he,  by  comparison  with 
the  cost  of  the  repairs,  had  gained  or  lost 
by  selling.  The  second  observation  is  that 
a  distinction  between  a  day  before  and  a 
day  after  is  too  minute  to  have  been 
treated  as  a  distinction  by  business  men ; 
and  the  third,  which  seems  to  me,  follow- 
ing the  others,  to  be  of  immense  force,  is 
that  none  of  the  great  masters  who  have 
dealt  with  the  subject  of  the  adjustment 
of  an  average  loss  on  ships  have  in  any 
way  glanced  at  a  different  mode  of  adjust- 
ing such  a  loss  if  the  ship  should  be  sold 
before  the  judgment  or  after  it.  Not  one 
of  them  has  ever  alluded  to  such  a  rule 
as  has  been  acted  upon  by  Mr.  Justice 
Lindley  in  this  case.  It  is  said  that  the 
circumstances  of  this  case  were  never  pre- 
sent  to  their  minds.  But  it  is  inconceivable 
to  me  that  Stevens,  Benecke,  Park,  Mar- 
shall, Arnould,  Phillips  and  Parsons, 
writing  exhaustive  treatises  on  maritime 
insurance,  should  all  have  overlooked  the 
possibility  of  such  a  case  arising.  The  more 
natural,  the  more  just,  conclusion  seems 
to  me  to  be  that  they  knew  but  of  one  rule 
of  adjusting  a  partial  or  average  loss  on 
ships.  It  is  said  further  that  the  case  has 
never  been  present  to  the  minds  of  the 
great  Judges  who  have  enunciated  the  rule 
of  adjusting  an  average  loss  on  ship.  Is 
that  possible  1  The  circumstance  has  actu- 
ally been  before  them  in  every  case  in  which 
the  shipowner  or  master  has  considered 
that  the  damage  done  to  the  ship  amounted 
to  a  constructive  total  loss,  and  has  there- 
upon sold  her  unrepaired,  but  where  the 
owner  has  foiled  at  the  trial  to  prove 
that  there  was  a  constructive  total  loss. 
In  every  such  case  the  owner  has  recovered 
as  for  a  partial  loss,  and  no  different  mode 
of  calculating  the  loss  from  the  ordinary 
mode  has  been  suggested.  The  point  was 
surely  distinctly  before  Lord  Campbell  in 
KnigJit  v.  FaiUi  (5),  where  the  ship  had 


been  sold,  and  he  thus  in  such  a  cue  lays 
down  the  rule,  '^  However,  if  there  has 
not  been  a  total  loss  of  the  ship,  actual  or 
constructive,  with  notice  of  abandonment, 
it  lies  upon  the  assured  to  shew  the  extent 
of  the  injury  which  the  ship  sustained 
from  the  accident,  together  with  the  sum 
which  would  be  required  for  repairing  it ; 
and  from  this  there  would  be  the  usual 
deduction  of  one-third  new  for  old."     It  is 
not  possible  to  my  mind  that  so  great  a 
Judge  should  not  have  added  this  caution 
if  the  supposed  rule  existed,  ''provided 
that  the  proceeds  of  the  sale  of  the  ship 
must  be  deducted,  as  she  has  been  in  fiict 
sold  by  the  master."     But  I  will  endeavour 
further  to  consider  this  matter.     It  seems 
to  me  that  it  can  be  solved  by  considering 
what  it  is  against  which  the  underwriter 
insures.     It  is  true  that  the  contract  of 
insurance  is  a  contract  of  indemnity,  and 
that  the  assured  must  not  be  paid  more 
than  is  sufficient  to  indemnify  hun  against 
the  loss  which  the  underwriter  by  the  con- 
tract of  insurance  has  agreed  to  indemnify. 
But  the  question  is  what  is  the  loss  against 
which  the  contract  indemnifies  t    What* 
ever  the  assured  may  gain  or  lose  by  the 
accident  by  reason  of  matter  outside  the 
contracts  of  indemnity  is  not  matter  to  be 
considered  between  tibe  assured  and  the 
underwriter  in  settling  the  loss  which  is 
within  the  contract.    As  for  instance,  if 
the  matter  insured  is  marketable  goods — 
suppose  them  bought  for  100/  and  insured 
for  100/.,  and  suppose  the  market  to  which 
they  were  to  be  carried  has  so  gone  down 
that  if  the  goods  arrived  there  Uiey  would 
sell  for  60/.  j  if  the  goods  are  totally  lost 
in  the  voyage  the  underwriter  must  pay 
100/. ;  the  assured  by  reason  of  the  acci- 
dent is  50/.  the  better  than  he  would  have  * 
been  if  the  accident  had  not  happened, 
the  fall  of  the  market,  being  a  matter  out^ 
side  the  contract  of  insurance,  is  not  a 
matter  to  be  considered  in  acyusting  the 
loss,  and  therefore  the  assured  recovers  the 
1 00/.     So  if  such  goods  upon  such  markets 
were  in  the  voyage  dama^ped  to  the  extent 
of  75  per  cent,   the  assured    would    be 
entitled  to  receive  75/. ;  and  so  would  be 
the  better  by  25/.  than  if  the  accident  had 
not  happened.     The  question  then  is,  what 
is  the  loss  against  which  the  underwriter 
agrees  to  indemnify  %    It  is  the  loss  which 
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the  aflsured  intends  to  cover,  and  which 
the  underwriter  knows  that  the  assured 
intends  to  cover.  In  the  case  of  an  insur- 
ance on  marketable  goods  it  is  known  to 
both  that  the  object  of  the  assured  in  con- 
veying such  goods  from  one  place  to 
another  is  that  they  may  be  sold  at  a 
profit.  In  order  that  audi  a  result  may 
ensue  they  should  urrive  and  arrive  un- 
damaged. If  they  do  not  arrive  at  all  the 
assured  is  put  in  the  same  position  as  he 
was  at  the  beginning  of  the  adventure  if 
he  is  paid  the  price  at  which  he  originally 
bought  the  goods.  If  the  goods  are 
damaged  he  is  put  into  that  position  by 
being  paid  a  percentage  of  such  price. 
The  identity  of  the  goods  is  immatenal  to 
him.  Gtoods  for  purchase  and  sale  are 
exactly  represented  by  money.  But  a  ship 
is  not  in  commerce  treated  by  its  owner  as 
a  subject  of  purchase  and  sale  in  either  one 
market  or  another.  It  is  used  in  com- 
merce^ as  Amould  notices,  by  its  owner  as 
a  machiue  for  carrying  cargo  backwards 
and  forwards  for  prices  determined  by  suc- 
cessive contracts  of  afi&eightment.  If  the 
ship  be  totally  lost,  the  only  mode  of  in- 
demnifying the  shipowner,  so  as  to  place  him 
in  the  position  he  was  at  the  commence- 
ment of  the  risky  is  to  pay  him  the  then 
value  of  the  ship.  But  if  the  ship  is 
damaged,  the  immediate  business  incon- 
venience and  loss  to  the  owner  is  not  that 
a  sale  of  the  ship  is  thereby  prevented  or 
injured,  but  that  he  is  prevented  by  reason 
of  the  damage  from  using  the  ship  as  a 
carrying  madiine  to  earn  freight.  That 
inconvenience  is  not  to  be  cured  by  buying 
another  ship  or  by  selling  the  damaged 
ship.  A  ship  damaged  in  some  distant 
port  in  which  she  can  be  repaired  cannot 
be  replaced  by  the  purchaise  of  another 
ship  at  home.  The  business  inconvenience 
to  the  shipowner — ^that  is,  the  loss  in  his 
burii«8B-caa  only  be  met  by  repairing  the 
ship  so  as  to  make  her  as  good  a  carrying 
machine  as  she  was  before.  That  is  the 
object  he  desires  to  obtain  by  the  insurance. 
The  loss  he  desires  to  cover,  and  which  the 
underwriter  knows  he  desires  to  cover,  is 
therefore  the  cost  of  repairs,  not  the 
diminution  in  the  value  of  the  ship  to  sell. 
The  cost  of  repairs  is  therefore  the  matter 
to  be  indemnified.  The  loss  in  value  to 
sell  is  not  the  loss  against  which  the  ship- 


owner insured.  The  injury  to  or  loss  by 
a  sale  is  no  more  withm  the  purview  df 
the  contract  oi  insurance  on  ships  than  is 
the  loss  of  market  in  the  case  of  an  insur- 
ance on  goods.  Loss  or  gain  by  a  sale  of 
the  ship  is  therefore  not  a  matter  to  be 
considered  between  the  assured  and  the 
underwriter  in  adjusting  either  a  total  or 
a  partial  loss  on  ship.  This  seems  to  me 
the  reasoning  by  which  all  writers  on  in- 
surance and  ail  Judges  who  have  dealt 
with  insurance  have  laid  down  the  one  and 
sole  rule  which  they  have  laid  down  for 
the  adjustment  of  a  partial  or  average  loss 
on  ships.  And,  as  was  said  in  Lohre  v. 
AUchiaan  (10),  if  this  has  been  accepted 
as  a  sole  and  only  rule  by  merchants  and 
underwriters  for  many  years,  it  is  now  a 
rule  which  is  part  of  the  contract  of  in- 
surance on  ships.  According  to  that  rule 
no  proof  that  the  ship  has  been  sold  or 
of  what  were  the  proceeds  of  the  sale  of 
the  ship  is  properly  admissible  in  evidence 
in  an  action  brought  simply  to  recover  a 
pckrtial  or  average  loss  on  a  ship. 

As  to  the  case  of  Stewart  v.  Steele  (2)  it 
seems  to  me,  I  confess,  to  be  the  most  un- 
satisfactory case,  as  reported,  with  which  I 
have  ever  had  to  deaL  Eveiy  observation 
made  by  the  Judges  during  &e  argument 
seems  to  shew  that  their  minds  were  bent 
to  the  consideration  of  a  case  in  which 
after  a  partial  damage  the  ship  is  totally 
lost.  In  such  a  case  it  is  settled  that  par- 
tial damage  actually  repaired  is  to  be  paid 
for,  but  that  repairs  not  done  are  not  to 
be  taken  into  account.  Different  reasons 
are  given  in  the  final  judgment  why  the 
cost  which  would  have  been  incurred  if 
the  wales  had  been  replaced  was  not  to  be 
allowed.  In  simple  truth  I  do  not  gather 
the  reason  why  such  cost  was  disallowed. 
No  writer  has  ever  deduced  any  rule  from 
that  case.  The  case  was  cited  before  Mr. 
Justice  Lindley  and  before  us  firom  5  Seott's 
New  BeportSf  for  the  purpose  of  relying  on 
a  supposed  dictum  of  Mr.  Justice  Maule, 
that  ''as  to  the  supposed  duty  of  the 
underwriters  to  pay  for  the  repairs,  that  is 
a  mere  fallacy,  and  the  frequent  statement 
of  the  proposition  will  not  make  it  more 
fallacious,  the  law  casts  no  such  duty  on 
them."  The  proposition  so  stated  startled 
me  exceedingly.  Underwriters  have  for 
years  paid  for  repairs.     I  felt  certain  it 
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was  not  correct.  And  it  is  not  true  that 
Mr.  Justice  Maule  stated  such  a  proposi- 
tion. What  he  did  state  is  shewn  in  the 
report  in  the  Law  Journal  (2).  He,  in 
answer  to  an  argument  to  tne  contrary, 
stated  the  underwriters  had  no  duty  ''  to 
do  the  repairs  to  the  ship.''  That  pro- 
position has  no  effect  on  the  solution  of 
the  present  case,  though  it  is  most  un- 
doubtedly true.  I  would  add  that  none  of 
the  terms  on  the  face  of  the  policy  can 
help  us  to  a  solution  of  the  present  ques- 
tion, because,  as  is  stated  by  Amould,  a 
policy  of  insurance  in  its  present  form  is 
mainly  construed  according  to  long-settled 
and  admitted  usage  of  merchants  and 
underwriters.  The  defect  in  the  judgment 
under  review  seems  to  me,  with  deference, 
to  be  that  it  has  misapplied  the  doctrine 
that  a  contract  of  insurance  is  only  a  con- 
tract of  indemnity.  It  is  true  that  it 
must  not  more  tha^  indemnify  against  the 
loss  which  it  covers,  but  it  is  also  true 
that  it  has  nothing  to  do  with  gains  or 
losses  which  are  outside  the  contract  by 
which  it  undertakes  to  indemnify  against 
the  losses  which  it  does  cover.  One  is 
naturally  startled  at  the  facts  of  the  pre- 
sent case ;  but  they  are  wholly  abnormal, 
and  it  is  in  my  opinion  most  dangerous  to 
mercantile  business  to  tamper  with  a 
settled  rule  of  adjustment  of  liability  and 
claim  in  order  to  meet  a  case  which  will, 
in  all  probability,  never  happen  again.  I 
therefore  am  of  opinion  that  this  appeal 
and  the  plaintifib'  claim  ought  to  be 
allowed. 

Cotton,  L  J". — This  is  an  action  by  the 
owners  of  a  vessel  insured  with  the  defen- 
dants, and  the  only  question  on  the  appeal 
is  the  amount  which  the  plaintiffs  are  en- 
titled to  recover  on  their  policy.  The 
vessel,  during  the  subsistence  of  the  in- 
surance, was  materially  injured  by  perils  of 
the  sea.  The  repairs  necessary  to  make 
good  the  injuries  were  estimated  at  a  large 
sum,  and  the  owners  at  first  claimed  to 
treat  the  case  as  one  of  constructive  total 
loss ;  but  this  was  objected  to  by  the  in- 
surers, and  the  owners  abandoned  this 
contention.  They  then  began  to  repair 
the  vessel  at  Moulmein,  but  instead  of 
executing  the  repairs  necessary  to  restore 
the  vessel  to  as  good  a  condition  as  before 


the  injury  was  sustained,  they  had  some 
of  the  most  neoessaiy  repairs  done  at  a 
comparatively  trifling  expense,  and  then 
during  the  continuance  of  the  risk  covered 
by  the  policy  sold  the  vessel  at  that  port 
It  realised  a  large  sum,  and  the  judgment 
of  the  Court  below  has  given  the  pliontifi 
only  the  difference  between  the  value  of 
the  ship  in  its  uninjured  state,  and  the 
sum  realised  by  its  sale,  after  deducting 
from  this  latter  sum  the  cost  of  the  repairs 
which  were  in  fact  done.  The  plaintiffii 
claim  to  be  entitled  to  recover  the  esti« 
mated  cost  of  the  repairs  necessary  entirely 
to  make  good  the  injury  sustained  by  the 
vessel,  less  the  usual  allowance  of  one- 
third  of  the  cost,  which  would  give  the 
plaintiffii  a  very  much  laiger  sum  than 
they  can  recover  under  the  judgment  i^ 
pealed  from. 

As  a  general  rule,  where  there  is  a 
partial  loss  in  consequence  of  iignry  to  a 
vessel  by  reason  of  perils  insured  against^ 
the  insiued  is  entitled  to  recover  the  sum 
properly  expended  in  executing  the  neoee- 
saiy  repairs,  or,  if  the  work  has  not  been 
done,  the  estimated  expense  of  the  neces- 
sary repairs,  less  in  each  case  where  the 
veffid  was  not  at  the  time  of  the  injury  a 
new  one  the  usual  allowance  of  one-third 
new  for  old.  But  in  the  present  case  the 
insured,  before  the  determination  of  the 
risk,  by  their  voluntary  act  shewed  that 
they  did  not  desire  to  restore  the  ship  to 
the  same  condition  as  before  the  injury, 
and  randered  it  impossible  that  the  repairs 
of  which  they  seek  to  recover  the  expense 
should  ever  be  executed  by  them.  No 
doubt  both  Judges  and  text-writers  have 
i^ken  of  the  insured  in  a  case  of  partial 
loss  being  entitled  to  recover  the  amount 
above  mentioned ;  but  they  do  so  without 
special  reference  to  cases  like  the  present, 
on  which  there  is  no  express  authority. 
It  therefore  becomes  necessary  to  consider 
the  principle  on  which  an  insured  ship- 
owner is  entitled  to  recover  the  above- 
mentioned  proportion  of  the  cost,  actual 
or  estimated,  of  repairs.  A  policy  of 
marine  insurance  is  a  contract  of  in« 
demnity.  In  case  of  partial  loss,  when 
repairs  are  in  fact  executed,  the  sums  ex- 
pended in  repairing  the  ship  in  a  reason- 
able and  proper  way  are  damages  sustained 
by  the  insured  by  reason  of  the  perib 
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inBored  against  and  a  natural  conse- 
quence of  such  perils,  and  the  insured  is 
entitled  hj  way  of  indemnity  tq  the  cost 
80  incurred^  after  deductings  in  the  case  of 
a  vessel  not  new  at  the  time  of  the  ii\)ury, 
one-third  of  the  expenditure,  this  deduction 
being  made  to  prevent  the  insured  getting 
a  benefit  by  reason  of  his  ship  being 
repaired  with  new  materials  in  place  of 
old.  Mr.  Cohen  argued  that  where  the 
cost  of  repairing  an  injured  vessel  would 
exceed  the  value  of  the  vessel  when 
repaired  the  e^)enditure  could  not  be 
recovered  from  the  underwriters.  But  it 
must  not  be  supposed  that  by  using  the 
term  ''properly  expended  in  repairs"  I 
in  any  way  accede  to  this  alignment. 
By  "properly  expended  in  repairs,"  I 
mean  expended  in  executing  the  neces- 
sary repairs  in  a  reasonable  and  proper 
manner. 

Where  in  the  case  of  a  partial  loss  the 
owner  has  not  repaired  the  vessel,  he  is 
entitled  to  have  made  good  to  him  the 
depreciation  at  the  end  of  the  risk  in  the 
value  of  his  vessel,  so  far  as  this  is  caused 
by  the  peril  insured  against.  This  is  the 
present  case,  and  we  have  to  determine  on 
what  principle  this  deterioration  is  to  be 
ascertained.  As  a  general  rule  the  esti- 
mated cost  of  the  repairs  is  the  measure  of 
deterioration ;  but,  to  use  the  language  of 
Mr.  Justice  Maule  in  Stewart  v.  Steele  (2), 
«  The  insured  must  recover  the  repairs  not, 
eo  nomt ntf,  as  expenses,  but  as  a  measure  of 
the  loss."  But  it  is  urged  by  the  appel- 
lants that  the  estimated  cost  of  repairs, 
with  the  deduction  of  one-third  new  for 
old  in  the  case  of  ships  not  new,  is  the 
established  and  settled  measure  of  damages 
to  be  recovered  by  an  insured  shipowner, 
where  there  is  a  partial  loss  and  Uie  ship 
has  not  been  repaired.  The  judgment  of 
Lord  Campbell  in  Knight  v.  FaiBi  (5)  and 
the  decision  in  Lidgett  v.  Secretan  (4) 
have  been  relied  on  in  support  of  this  con- 
tention. 

In  the  former  case  the  policy  was  a 
time  policy  for  a  yeai*,  and  the  ship  sus- 
tained iz\jury  during  the  year  by  perils 
insured  against,  and  after  the  expiration  of 
the  year  was  found  to  be  in  such  a  state 
as  to  be  a  constructive  total  loss,  and  was 
sold  for  a  very  small  sum.  The  Court 
held  the  defendants  not  liable  for  the  total 


loss ;  and  undoubtedly,  at  page  669,  Lord 
Campbell  speaks  of  tiie  sum  to  be  re- 
covered by  theplaintiflfs  for  the  partial  loss 
as  that  which  they  could  prove  it  would 
have  cost  to  repair  the  injury  sustained 
during  the  time  covered  by  the  policy. 
But  there  the  plaintifis  had  not  before  the 
expiration  of  the  risk  elected  not  to  repair 
but  to  sell  the  ship,  and  the  sum  which 
the  repairs  would  have  cost  was  the  only 
available  measure  of  the  deterioration  at 
the  expiration  of  the  risk. 

In  Lidgett  v.  Secretan  (4)  the  vessel 
was  insured  by  two  policies.  A  partial 
loss  was  incurred  during  the  period  covered 
by  one  of  the  policies,  and  after  that  had 
expired,  and  while  the  ship  was  being  re- 
paired, a  total  loss  occurred  by  the  ship 
being  burnt  during  the  period  covered  by 
the  second  policy.  The  Court  decided  that 
under  the  first  policy  the  estimated  cost  ot 
the  repairs,  which  had  not  been  done  when 
the  total  loss  occurred,  was  to  be  taken 
into  account  in  ascertaining  the  amount 
recoverable  under  the  first  policy.  Here 
again  this  was  the  only  measure  of  the 
depreciation  of  the  vessel  by  the  injury 
sustained  during  the  first  policy.  But  the 
Judges  who  decided  that  case  do  not  say 
that  the  estimated  cost  of  repairs  not 
executed  is  necessarily  in  all  cases  to  be 
taken  as  the  measure,  but  what  they  say  is, 
in  principle,  against  the  appellants.  Mr. 
Justice  Montague  Smith  says,  "  The  cost 
of  the  repairs  would  be  a  mode  "  (not  the 
mode) ''  of  estimating  the  amount  by  which 
the  vessel  was  depreciated  l^  striking  on 
the  reef; "  and  Mr.  Justice  Willes  says, 
"  The  only  question  we  are  asked  to  de- 
cide is  what  are  the  true  principles  upon 
which  the  loss  is  to  be  assessed)  The 
true  principle  I  apprehend  to  be  this : 
The  owners  are  not  to  get  anything  which 
they  did  not  lose  by  the  vessel  striking  on 
the  reef.  They  are  to  get  the  amount  of 
the  diminution  in  value  of  the  vessel  at 
the  end  of  the  first  risk,  the  difference 
between  her  then  value  and  what  she 
would  have  been  worth  but  for  the  damage 
she  had  sustained.  In  arriving  at  that 
result  I  do  not  see  how  the  arbitrator  can 
avoid  taking  into  consideration  the  ex- 
penses which  would  have  to  be  incurred  in 
order  to  put  the  vessel  into  a  proper  state 
of  repair ;  but  he  must  do  this  only  for  the 
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purpose  of  arriving  at  the  diminution  of 
value  at  the  expiration  of  the  risk/' 

These  cases,  in  my  opinion,  do  not  help 
the  appellant's  contention,  and  the  decision 
in  Stewart  v.  Steele  (2)  is  against  them. 
There  the  ship  had  been  injured,  and  had, 
in  consequence  of  defects  not  caused  by  the 
perils  insured  against,  been  sold  for  break- 
ing up.  The  wales  had  been  removed  to 
ascertain  the  injury  which  the  vessel  had 
sustained,  and  were  not  replaced  before 
the  sale.  The  jury  had  given  the  ship- 
owner the  sum  which  it  would -have  cost 
to  replace  the  wales.  But  the  Court  held 
that  on  the  evidence  as  the  ship  was  sold 
for  breaking  up,  the  plaintiffs  were  not 
damnified  by  the  wales  not  having  been 
replaced,  and  were  not  entitled  to  recover 
the  sum  which  it  would  have  cost  to  re- 
place them. 

The  authorities  therefore,  in  my  opinion, 
do  not  support  the  contention  of  the  plain- 
tiffii  that  the  estimated  cost  of  repairs,  less 
one-third  new  for  old,  is  necessarily  the 
measure  of  the  sum  to  be  recovered  by  the 
insured,  and  the  reasoning  and  expressions 
used  by  the  Judges  in  the  cases  tend 
strongly  to  shew  that  the  estimated  cost  of 
repairs  which  have  not  been  executed  is  a 
method,  but  not  under  all  circumstajioes 
the  only  method,  of  estimating^  the  de- 
terioration of  the  vessel.  To  hold  l^t 
in  the  present  case  the  insured  is  entitled 
to  recover  two-thirds  of  the  estimated 
cost  of  repairs  would  be  contrary  to  what 
is  one  of  the  principles  applicable  to  all 
insurance  cases — ^that  the  policy  is  a  con- 
tract of  indemnification,  or,  to  adopt  the 
words  of  Mr.  Justice  Willes  in  Lidgett  v. 
Secretan  (4),  the  insured  is  not  entitled  to 
recover  more  than  he  lost  by  the  injury 
sustained  by  the  vessel  through  the  perils 
covered  by  the  policy. 

In  this  state  of  the  authorities,  I  am  of 
opinion  that  the  estimated  cost  of  repairs, 
less  the  usual  allowance  of  one^third  new 
for  old,  is  not,  under  all  drcnmstances, 
the  sum  which  the  insured  is  to  recover. 
Where,  as  in  the  present  case,  there  is  not 
a  constructive  total  loss,  he  is  not,  as 
against  the  insurers,  entitled  to  sell  so  as 
to  bind  them  by  the  loss  resulting  there* 
from;  but  when  he  elects  to  ti^e  this 
course,  as  in  the  present  case^  he,  as  against 
himself,  fixes  bis  loss — that  is,  he  cannot, 


as  against  the  underwriters,  say  that  the 
depreciation  of  the  vessel  exceeds  that 
which  is  ascertained  by  the  result  of  the 
sale.  Probably  the  most  accurate  way  of 
stating  the  measure  of  what  under  such 
circumstances  he  is  to  recover,  is  that  it 
will  be  the  estimated  cost  of  repairs,  less 
the  usual  deduction,  not  exceeding  the 
depreciation  in  value  of  the  vessel  as 
ascertained  by  the  sale. 

It  was  m*ged  that  the  Judge  in  the 
Court  below  had  not  sufficient  evidence  of 
what  was  the  value  of  the  vessel  at  Moul- 
mein  in  its  undamaged  state.  But  this 
objection  cannot,  I  think,  be  sustained; 
and  as  he  found  that  this  value  was  the 
same  as  that  of  the  vessel  at  the  com- 
mencement of  the  risk,  the  question  as  to 
the  proper  mode  of  estimating  from  the 
sale  the  depreciation  of  the  vessel  does 
not,  I  think,  arise.  It  must  be  observed 
that  in  the  present  case  some  repairs  had 
been  done  to  the  vessel  before  it  was  sold, 
and  these  have  been  allowed  to  the  plain- 
tiflBs;  for,  notwithstanding  criticisms  on 
the  wording  of  the  judgment,  I  think  that 
it  directs  the  cost  of  these  repairs  to  be 
subtracted  from  the  proceeds  of  the  sale 
before  these  proceeds  are  deddcied  from 
the  value  of  the  ship  when  uninjured,  so 
as  to  fix  the  amount  of  deterioration. 

In  my  opinion  the  judgment  appealed 
from  is  right,  and  the  appeetl  must  be  dis- 
missed. 

Appeal  diamiised. 


Solicitors — Lyne    k.    Holman,    for   plaintiffs; 
Hollams,  Son  &  Coward,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

Tthe    mbbset    erncBL    and 

1882.       J        IRON   COMPANY  (lIMITBD) 

June  12,  13.  I      v.  naylor,  bbnzok  and 

t      COMPANY.* 

Contract — Monthly  Delif)ery  of  Ooods 
— Nmi'payTnent  by  Buyer /or  one  Delivery 
—  Eepudiation  of  Cotttrad  —  Setoff 
against  Claim  of  Company  in  Liqfiida- 

*  Coram  Jessel,  li.R.;  Lindley,  L.J.;  and 
Bowen,  hJ, 
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Meney  Steel  and  Iron  Co.,  v.  Naylor,  Benzen 

tion  of  a  Claim  against  the  Company  for 
Unliquidated  Damages — Mutual  Credit 
Clause — Bcmkruptcy  Act,  1869,  «.  39 — 
Judicature  Acts,  1873,  s.  24.  suh-s,  5;  1875, 
s.  10— Bules  of  Court,  1875,  Order  XIX, 
nde  3.  • 

There  is  no  absolute  rule  to  shew  whether 
the  brecuA  of  a  contract  by  one  of  the  con- 
tracHng  parties  is  to  exoneraie  the  other 
party  from  his  liability  tojurtf^er  perform 
the  contract. 

The  true  test  in  each  case  is  whether  the 
acts  and  conduct  of  the  one  party  emnce  an 
intention  to  abandon  and  be  no  longer 
bound  by  the  contract — and  this  is  a  ques- 
tion of  evidence, 

Non-payment  for  a  parcel  of  goods  sup- 
pUedy  or  nondelivery  of  a  parcel  of  goods 
contracted  to  be  supplied,  is  not  of  itself 
necessarily  evidence  of  any  such  intention. 

Nor  is  any  distinction  to  be  drawn  be- 
tween a  contract  not  performed  at  aU  and 
one  that  has  been  part  performed. 

The  question  is  not  as  to  the  right  to 
rescind  a  contract,  but  as  to  the  right  to 
treat  a  wrongful  rescission  of  a  contract 
<ts  a  complete  renunciation  of  it. 

By  the  joint  operation  of  section  10  of 
the  Judicature  Act,  1875,  and  Order  XIX, 
rule  3,  the  defendant  to  an  action  brought 
by  a  company  in  liquidation  may  in  the 
same  etction  set  off  by  why  of  counter-claim 
against  the  claim  of  the  company  a  daim 
for  unliquidated  damages,  to  an  amount 
not  exceedvng  the  daim  of  the  compamy, 

Semble,  Order  XIX.  rule  3,  being  only 
a  rule  of  procedure,  would  not  by  itself  be 
sufficient.  The  words  '^  Rules  as  to  debts 
and  liabilities  provable,"  in  section  10  of 
the  Judicature  Act,  1875,  must  be  held  to 
comprise  the  rules  which  regulate  not  only 
what  are  debts  and  liabilities  provable,  but 
also  the  manner  of  their  proof. 

So  as  unliquidated  damages  are  provable 
under  section  168  of  the  Companies  Act, 
1862,  section  10  imports  into  the  liquida- 
tion of  a  company  the  mode  adopted  in 
bankruptcy  of  proving  sucli  damages,  which 
is  to  tcJce  an  account  between  the  baiikrupt 
and  the .  party  claiming,  and  to  set  off 
against  the  amount  claimed  any  sum  due 
from  the  daimant  to  the  bankrupt's  estate, 
and  to  allow  only  the  balance  to  be  proved. 

In  other  words,  the  mutual  credit  clause 
Vol.  61  — Q.B. 
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(^section  39)  qf  the  Bankruptcy  Act,  1869, 
%s  now,  by  section  10,  imported  into  the 
winding-up  of  a  comjKmy. 

Appeal  from  the  judgment  of  Lord 
Ck>leridge,  C.  J.,  sittiiig  without  a  jury. 

A  contract  was  entered  into  on  the 
22nd  of  December,  1880,  betweeen  the 
plaintifr  company  and  the  defendants, 
whereby  the  defendants  were  to  purchase 
from  the  company  5,000  tons  good  sound 
cogged  Bessemer  Steel  Blooms  of  the 
company's  manufacture,  suitable  for  rolling 
into  rails,  at  the  price  of  5/.  10^.  per  ton, 
f.o.b.  Liverpool,  delivery  1,000  tons 
monthly,  commencing  January  then  next. 
Payment  net  canh  within  three  days  after 
receipt  of  shipping  documents. 

The  company,  in  the  month  of  January, 
shipped  by  various  vessels  331  tons  17  cwt. 
1  qr.  of  the  blooms,  which  shipments  were 
paid  for. 

On  the  31st  of  January,  1881,  the 
company  shipped  on  board  the  ffdvetia, 
211  tons  4  cwt.  of  the  blooms,  the  price  of 
which  was  1,16  R  12^.  The  shipping  docu- 
ments were  received  by  the  defendants' 
agent  on  or  about  the  Ist  of  February. 

In  February,  1881,  the  company  made 
further  shipments  of  blooms  on  board  the 
Celtic  as  follows : — 


Febmary 


f* 


i> 


»» 


f» 


1 
2 
3 
4 
5 


tons  cwt.  qrs. 

39  11  2 

86  1  0 

67  11  1 

61  15  2 

6  3  0 

260  2  1 


The  price  of  these  shipments  was 
1,433;.  Is,  lid. 

The  shipping  documents  were  delivered 
to  the  defendants  on  the  5th  of  February, 
and  payment  became  due  on  the  8th  of 
February. 

A  petition  for  the  compulsory  winding- 
up  of  the  company  was  presented  by  John 
Fowler,  on  the  2nd  of  February,  1881,  in 
the  Ck>unty  Palatine  Court. 

The  company,  on  the  5th  of  February 
(Saturday),  wrote  to  the  defendants  com- 
plaining that  they  had  not  received  a 
cheque  for  the  shipment  per  Hdvetia,  and 
on  the  7th  of  February  the  defendants 
wrote  in  answer  that  they  understood  that 
a  petition  had  been  presented  for  winding 
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up,  and  that  they  therdfore  doubted 
whether  they  ought  to  send  a  cheque  for 
that  shipment  until  the  question  of  the 
petition  was  disposed  of,  asking  at  the 
same  time  to  be  informed  whether  a  peti- 
tion had  been  presented,  to  what  Court, 
and  when  it  was  set  down  for  hearing. 

On  the  8th  of  February  the  company 
wrote  to  the  defendants  as  follows : — 

"  Liverpool,  February  8. 

"  Unfortunately  it  is  correct  that  a 
petition  has  been  presented  for  winding  up 
this  company,  and  stands  for  hearing  on 
Tuesday,  the  15th  instant,  in  the  County 
Palatine  Court  here.  ...  K  in  the  mean- 
time we  are  to  continue  to  deliver  blooms 
under  your  contract,  we  must  ask  you  to 
be  good  enough  to  observe  your  part  of  the 
contract  by  remitting  us  promptly.  .  .  . 
If  you  decline  to  do  this  we  shall  con- 
sider the  contract  at  an  end  at  once." 

On  the  9  th  of  February,  the  defendants 
telegraphed  to  the  company  as  follows  : — 

"  Our  solicitor  advises  we  cannot  safely 
make  the  payment  without  an  order  of 
the  Court,  which  he  says  you  can  obtain 
without  difficulty  or  delay.  Consult  your 
solicitor  on  this  at  once." 

And  on  the  same  day  they  wrote  to  the 
company — 

"  We  are  most  anxious  not  to  put  you 
to  any  inconvenience,  but  we  are  advised  by 
our  solicitor  that  we  ought  not  to  make 
the  payment  under  the  present  circum- 
stances. His  letter  points  out  the  way  of 
getting  over  the  difficulty,  and  we  hope 
you  wUl  adopt  it  immediately." 

With  this  letter  they  enclosed  a  copy 
of  the  letter  of  their  solicitor,  in  which  he 
advised  them  that  it  would  not  be  safe  to 
pay,  having  regard  to  section  153  of  the 
Companies  Act,  1862,  and  suggesting  an 
application  by  the  company  to  the  Pala- 
tine Court,  and  sketching  out  a  form  of 
the  order  for  which  the  company  should 
apply  authorising  the  defendants  to  make 
the  payments. 

The  company,  on  the  10th  of  February, 
wrote  in  answer — 

''  Our  solicitors  advise  us  that  the  sec- 
tion named  relates  only  to  the  parting 
with  or  disposing  of  property,  and  not 
to  the  receipt  of  property  or  money.  We 
shall  therefore  consider  your  refusal  to 
pay  for  the  goods  already  delivered  as  a 


[N.  S. 

breach  of  contract  on  your  part,  and  as 
releajsing  us  from  any  further  obligations 
on  our  part." 

A  correspondence  then  ensued  between 
the  solicitors  of  the  company  and  the 
defendants,  the  company  declining  to 
make  the  application  suggested  by  the  de- 
fendants' solicitor. 

On  the  15  th  of  February  the  petition 
was  heard,  and  a  winding-up  order  was 
made,  and  on  the  16th  Mr.  Banner  was 
appointed  provisional  liquidator. 

On  the  1 7th  of  February  the  defendants' 
solicitor  wrote  to  the  company's  solidtors 
as  follows : — 

''  Messrs.  Naylor  Benzon  would  be 
glad  to  know  as  soon  as  possible  what  he 
(Banner)  proposes  to  do  as  to  the  contract 
I  have  just  heard  that  there  is  some  ques- 
tion as  to  damages  due  to  my  clients  for 
failure  to  deliver  the  January  instalments. 
I  apprehend  that  they  would  have  a  right 
to  deduct  those  damages  from  any  pay- 
ments now  due  from  them.  My  clients 
are  prepared  to  accept  all  deliveries  which 
Mr.  Banner  may  xnake  in  pursuance  of 
the  contract,  and  to  pay  him  such  sums  as 
are  due  from  them  under  the  contract, 
taking  all  parts  of  it  together.  And  I 
should  advise  them,  to  prevent  any  pre- 
sent difficulty,  to  pay  Mr.  Banner  for  any 
deliveries  without  any  deduction  on  ac- 
count of  damages,*on  his  consenting,  with 
the  authority  of  the  Court,  to  keep  the 
payments  to  a  separate  account,  and  that 
they  shall  be  maide  without  prejudice  to 
our  claim  to  deduct  the  damages.  Or  I 
think  it  probable  that  my  clients  would 
consent  to  accept  delivery  now  and  waive 
the  damages." 

On  the  24th  of  February  an  order  was 
obtained  from  the  yioe-Chanceilor  of  the 
Palatine  Court,  directing  Mr.  Banner  to 
continue  to  carry  on  the  business  of  the 
company. 

On  the  28th  of  February  the  defendants' 
solicitor  again  wrote  to  the  company's 
solicitors  asking  why  the  liquidator  bad  not 
made  the  deliveries  due  for  February,  and 
proceeded :  '^  You  will  understand  that 
Messrs.  Naylor,  Benzon  k  Co.  always  have 
been  and  still  are  ready  to  accept  such 
deliveries  and  make  such  payments  as 
ought  to  be  accepted  and  made  under  the 
contract." 
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The  oompany's  solicitors  on  the  1st  of 
March  wrote  to  the  defendants'  solicitor : 
''  The  liquidator  has  discontinaed  deliyeries 
because  Messrs.  Naylor,  Benzon  &  Go. 
withhold  payment  of  the  balance  remain, 
ing  due.  We  are  instructed  to  bring  an 
action  against  them  to  enforce  payment." 

After  some  more  correspondence,  the 
liquidator  refusing  to  continue  the  con- 
tract, the  defendants  sent  on  the  15th  of 
March  a  cheque  for  88 IZ.  13«.  2d.,  retain- 
ing the  balance  on  account  of  damages  for 
bmich  of  contract. 

On  the  30th  of  May  the  writ  in  the 
action  was  issued,  and  by  their  daim  the 
company  claimed  a  balance  of  1,71 3/.  0^.  9d. 
remaining  due  for  the  January  and  Feb- 
ruary deliveries  after  allowing  for  the 
881^.  Ids.  2d.  paid  by  the  defendants. 

The  defenduits,  by  their  defence,  ad- 
mitted that  the  company  were  entitled  to 
receiye  payment  for  uie  deliyeries  made  at 
the  rato  of  6L  10«.  per  ton,  and  that  they 
had  only  paid  881/.  ISe,  2d.  on  account  of 
the  price  of  those  deliveries,  and  stated 
their  willingness,  if  anything  more  was 
due  to  the  company  in  respect  thereof,  to 
set  off  against  such  balance  an  equal 
amount  out  of  the  sums  due  to  them  from 
the  company  in  respect  of  the  matters  of 
their  counter-claim. 

By  their  counter-claim  they  alleged  that 
by  virtue  of  the  contract  they  were  entitled 
to  receive  from  the  company  deliveries  of 
1,000  tons  during  each  of  the  first  five 
months  of  1881.  That  the  plaintiffs 
had  during  January  committed  a  breach 
of  such  contract  by  delivering  only  331 
tons  17  cwt.  1  qr.  instead  of  1,000  tons 
in  that  month;  and  that  subsequently, 
in  February  or  March,  before  the  delivery 
of  the  contract  quantity  for  either  of  those 
months,  the  company  had  wrongfully  re- 
pudiated the  contract ;  and  they  claimed 
2,500/.  as  damages  for  the  breaches  of 
contract  by  the  plaintiffs. 

The  company,  by  their  reply,  denied 
that  they  repudiated  the  contract,  alleging 
that  the  defendants  had  broken  it,  and 
refused  to  pay  for  the  iron  delivered. 

The  company,  by  paragraph  6,  further 
alleged  that  the  defendants'  set-off  and 
counter-claim  was  in  respect  of  claims 
against  the  company  arising  after  the 
petition  and  winding-up  order,  and  that 


mCHABLMAS  1881  to  MICHAELMAS  1882. 


579 


j-  Ch.,  Ajfp, 

the  defendants  had  not  obtained  leave 
under  the  Companies  Acts,  1862  and  1867, 
to  make  or  prosecute  such  setoff  or 
counter-daim,  and  under  the  said  Acts 
were  not  entitled  to  recover  in  respect  of 
the  counter-daim  or  to  reduce  or  extin- 
guish the  daim  of  the  company  by  the 
set-off 

The  defendante,  by  way  of  rejoinder, 
joined  issue  upon  the  defence  of  the  com- 
pany to  the  counter-daim,  and  demurred 
to  the  6th  paragraph  as  being  bad  in  law, 
on  the  ground  *'  that  it  is  not  necessary 
to  obtain  leave  to  set  off  or  set  up  by  way 
of  counter-claim  any  right  or  claim  against 
the  company  in  an  action  brought  by  the 
company,"  and  on  other  grounds. 

The  action  was  set  down  for  trial  at 
Liverpool,  but  on  being  opened  was  ad- 
journed to  London  for  argument,  and  was 
heard  by  Lord  Coleridge,  C.J.,  without  a 
jury,  when  his  Lordship  dedded  that  the 
defendante  were  bound  to  pay,  and  that 
the  defendante  having  broken  the  contract, 
and  thus  entitled  the  company  to  treat  it 
as  at  an  end,  could  have  no  claim  for 
damages. 

The  defendante  appealed. 

The  Solicitor-General  (^Sir  F.  HeracheU) 
and  Bigham,  for  the  appellants. — The 
real  question  is  whether  we  are  entitled  as 
against  the  plaintiff  company,  which  is  in 
liquidation,  to  set  off  in  the  action  un- 
liquidated damages  against  the  amount 
claimed  by  the  company.  This  was  not 
dedded  below,  the  Jx>rd  Chief  Justice 
basing  his  decision  on  what  he  considered 
to  be  the  repudiation  of  the  contract  by 
the  defendante.  But  the  mere  non-pay- 
ment by  us  under  the  circumstances  of  the 
case  did  not  amount  to  a  repudiation. 
The  case  falls  within  Freeth  v.  Burr  (1), 
and  the  non-payment  was  not  such  an  act 
as  to  amount  to  an  intimation  of  our  in- 
tention to  abandon  and  refuse  performance 
of  the  contract,  within  the  meaning  of  the 
rule  laid  down  in  that  case — Ex  parte 
Chalmers  ;  in  re  Edwards  (2). 

There  was  here,  also,  no  inability  on  the 
part  of  the  defendants  to  perform  their 

(1)  48  Law  J.  Bep.  C.P.91 ;  Law  Rep.  9  C.P 
208. 

(2)  42  Law  J.  Rep.  Bankr.  37 ;  Law  Rep.  8 
Cbanc.  289. 
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part  of  the  contract.  The  only  reason  for 
not  paying  was  their  fear,  causeless  it  may 
be,  of  a  liability  to  pay  over  again — In  re 
The  Phcenix  Bessemer  Steel  Company  (3) 
and  Simpson  ▼.  Crippin  (4).  The  most 
recent  case,  in  which  all  the  cases  are 
cited,  is  ffonck  v.  MuUer  (6). 

The  second  point  is  as  to  our  right  of 
set-off. 

The  question  turns  on  the  Companies 
Act,  1862,  and  the  Judicature  Act  and 
Orders.  The  company  say  we  ought  to 
obtain  leave ;  but  it  has  been  held  in  Gray 
V.  Eaper  (6)  and  Henderson  v.  The  Peru- 
vian RaUioay  Compcmy  (7),  that  absence 
of  leave  could  not  be  pleaded,  but  was 
merely  a  ground  for  an  application  for 
injunction  in  the  Court  where  the 
winding-up  was  proceeding;  and  as  the 
company  obtained  leave  to  bring  an  action, 
that  of  necessity  gave  the  defendants 
the  right  to  raise  any  defence  they  may 
have,  and  the  question  is  reduced  to  thk 
— ^whether  we  can  set  off  unliquidated 
damages  in  this  action  against  the  com- 
pany's claim.  It  is  said  that  this  cannot 
be  done  as  against  a  company  in  liquida- 
tion, but  that  we  must  pay  the  full  amount' 
claimed  and  prove  in  the  winding-up. 

There  can  be  no  doubt  as  to  our  right 
of  proof,  as  under  the  Companies  Act, 
1862,  by  section  158,  unliquidated  damages 
are  distinctly  made  provable;  and  although 
that  Act  does  not  include  the  set-off  and 
mutual  credit  section  in  the  Bankruptcy 
Act,  we  submit  that  now,  under  section 
10  of  the  Judicature  Act,  1875,  those  pro- 
visions are  to  be  introduced  in  the  winding- 
up  of  a  company.  Under  section  39  of  the 
Bankruptcy  Act  the  only  proof  that  can  be 
made  in  the  bankruptcy  is  a  proof  for  the 
balance  remaining  after  taking  into  account 
the  set-off  That  is,  it  was  introduced  for 
the  purpose  of  taking  an  account  in  the 
bankruptcy  between  debtor  and  creditor 
so  as  to  see  on  which  side  l^e  balance  lies, 
and  only  for  that  balance  is  there  a  proof. 

(3)  46  Law  J.  Rep.  Chanc.  116;  Law  Rep. 
4  Ch.  D.  119. 

(4)  42  Law  J.  Rep.  Q.6.  28 ;  Law  Rep.  8  Q.B. 
14. 

(5)  50  Law  J.  Rep.  Q.B.  629;  Law  Rep.  7 
Q.B.  D.  92. 

(6)  Iaw  Rep.  1  CJ*.  694. 

(7)  16  Law  Times,  297. 
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If  our  damages  exceed  the  claim  of  the 
plaintiflSEi,  and  we  brought  in  and  proved  in 
the  bankruptcy  for  our  claim  for  damages 
without  taking  into  account  the  debt  we 
owe,  the  trustee  would  reject  the  proof  on 
the  ground  that  we  were  not  following  the 
rules  of  bankruptcy,  according  to  which 
our  only  proof  would  be  for  the  balance. 
Mutual  credit  is  in  fSaot  a  rule  as  "to 
proofs,"  and  therefore  we  are  within  the 
ruling  of  the  Master  of  the  Bolls  m  Inre 
The  Northern  Counties  Insurance  Com- 
pany (8),  which  holds  that  section  10 
makes  one  law  for  proofs  in  bankmptcy 
and  winding-up ;  and  if  so,  then  mutual 
credit  is  introduced  into  the  winding-iq> 
of  a  company  by  section  10,  and  tJ^ere 
is  a  dictum  distinctly  to  that  effect  of 
Bacon,  Y.C.,  in  CampheWs  Case  (9). 

The  rules  of  ban^-uptcy  are  not  con- 
fined to  procedure  only,  but  include  prin- 
ciples. If  mutual  credit  can  be  called  a 
rule  as  to  proof,  then  Order  XIX.  role  3, 
gives  us  all  we  want — ^and  we  are  entitled 
in  this  action  to  set  off  our  claim  for  un- 
liquidated damages  against  the  company 
although  in  liquidation — PecU  v.  Jones  (10) 
— an  analogous  case,  where  a  daim  for  un- 
liquidated damages  against  a  trustee  in 
bankruptcy  was  allowed  to  be  set  off  in  an 
action  brought  by  the  trustee. 

Although  the  orders  may  be  said  merely 
to  alter  die  procedure,  yet  new  rules  dE 
procedure  do  give  new  incidental  rights, 
and  the  statute  of  set-off,  2  Geo.  2.  c  22. 
s.  23  (which  is  very  similar  to  Order  XIX. 
rule  3),  may  be  called  a  mere  Statute  of 
Procedure.  Before  it  passed  a  judgment 
could  at  common  law  be  set  off  against 
another  judgment  under  what  was  called 
the  equitable  jurisdiction  of  the  common 
law,  and  that  statute  only  enabled  that  to 
be  done  before  judgment  which  oould  before 
be  done  after  jud^ent.  The  rules  have 
changed  the  law — e.g.9  upon  the  question 
of  costs — Oamett  v.  Bradley  (11). 

The  cases  of  The  Progress  Assurance 
Company  ;  ex  parte  Bates  (12),  In  re  The 

(8)  60  Law  J.  Rep.  Chano.  278;  Law  Sep. 
17  Ch.  D.  337. 

(9)  Law  Rep.  4  Ch,  D.  470,  at  p.  476. 

(10)  Ante,  p.  128 ;  Law  Rep.  8  Q.B.  D.  147. 

(11)  48  Law  J.  Rep.  (H.L.)  Exch.  186 ;  Law 
Rep.  3  App.  Cas.  944. 

(12)  22  Law  Times,  430. 
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Albion  Steel  and  Wire  Compcmy  (13),  In 
re  The  Wiihemeea  Brick  Works  (U),  In 
re  The  Aeeodation  of  Land  Finanderg 
(15),  In  re  Hopkins  (16)  and  Buckley  (17), 
were  referred  to. 

C,  EueeeUf  Q.C,  and  French,  for  the 
company. — ^The  real  question  to  be  decided 
in  each  case  is,  wheUier  the  acts  or  con- 
duct of  one  party  to  a  contract  amountB 
to  evidence  of  his  intention  to  be  no  longer 
bound  by  it. 

The  caae  of  ffonck  ▼.  MuUer  (5)  shews 
a  tendency  in  the  Court  to  rev^  to  the 
earlier  decisions.  A  sabetantial  breach  of 
contract  on  the  one  side  ought  to  release 
the  other  party.  Insolvency  is  only  one 
of  the  grounds  on  which  a  party  may 
be  released ;  but  there  may  be  a  non-pay- 
ment, although  there  is  no  question  as  to 
insolvency,  so  much  affecting  the  capabiUty 
of  the  party  to  deliver  as  to  amount  to  a 
release  of  the  party  who  is  to  deliver  under 
the  contract.  The  facts  of  each  case  must 
be  considered,  and  mere  non-payment  may 
deprive  the  party  to  deliver  of  the  means 
of  performing  his  part  of  the  contract — 
Withers  v.  Reynolds  (18). 

[BowEN,  L.  J. — There  there  was  a  posi- 
tive refusal  to  pay  for  future  deliveries. 
Jbssel,  M.R. — ^That  is  no  authority  to 
shew  that  mere  non-payment  will  do.  The 
ground  for  the  decision  there  was  not  that 
he  did  not  pay,  but  that  he  said  he  would 
not  pay  in  the  future.  That  is  the  judg- 
ment of  Patterson,  J.] 

The  authority  of  Hoare  v.  Rennie  (19), 
although  it  is  said  to  have  been  disap- 
proved, has  been  indorsed  in  H<mek  v. 
Mutter  (5).  The  defendants  should  have 
obtained  leave  under  section  87  before 
raising  this  claim.  The  counter-claim  is 
really  a  cross-action,  and  a  distinct  action. 
See  Stooke  v.  Taylor  (20)  and  VamLsew  v. 
Krupp  (21). 

(18)  47  Law  J.  Bep.  Chanc.  229 ;  I^w  Bep.  7 
Ch.  D.  547. 

(14)  60  Law  J.  Bep.  Chanc.  185 ;  Law  Bep. 
16  Ch.  D.  837. 

(16)  50  Law  J.  Bep.  Chanc.  201 ;  Law  Bep. 
16  Ch.  D.  373. 

(16)  Law  Bep.  18  Ch.  D.  370. 

(17)  8rd  ed.  p.  280  et  teq. 

(18)  4  B.  &;  Ad.  882. 

(19)  5  Hurl.  &  N.  19 ;  29  Law  J.  Bep.  Ezch.  73. 

(20)  49  Law  J.  Bep.  Q.B.  857 ;  Law  Bep.  5 
Q.B.  D.  569. 

(21)  Law  Bep.  16  Ch.  D.  474. 
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There  is  no  right  of  set>off  given  by  the 
dompanies  Act,  1862,  and  they  must  shew 
a  statutory  right — Sankey  Brook  Com- 
pany  v.  Marsh  (22) — and  their  only  right 
(if  any)  must  be  given  by  section  10  of  the 
Act  of  1875 ;  but  there  is  nothing  in  that 
section  to  introduce  into  the  Companies 
Act  the  mutual  credit  section  of  the  Bank- 
ruptcy Act.  The  10th  section  is  not  to  be 
extended — see  In  re  The  Withemsea  Brick 
Works  (14),  and  observations  of  James,. 
L.J.,  hi  Lee  Y.  J!fuUaU{23)y  Thomas  v.  The 
Patent  Lionite  Company  (24),  Smith  v. 
Morgan  (25),  The  Railway  Steel  Com- 
pany  (26),  and  In  re  Richards  ds  Co.  (27). 

The  Judicature  Acts  and  Rules  there- 
under rehite  only  to  matters  of  procedure, 
and  do  not  a£^  the  rights  of  parties,  nor, 
save  in  some  specified  cases,  alter  the  law — 
see  per  Bramwell,  L.J.,  in  PeUas  v.  The 
Neptune  Marine  Insurance  Company  (28). 
And  such  a  set-off  did  not  exist  under  the 
Companies  Act,  and  there  has  been  no 
alteration  made  in  the  law  by  a  mere  rule 
of  procedure  as  Order  XIX.  rule  3. 

Bigham,  in  reply,  referred  to  Ex  parte 
Bamett ;  in  re  Dewze  (29). 

Jessel,  M.B. — This  is  an  appeal  from  a 
decision  of  the  Lord  Chief  Justice,  and  it 
raises  two  points,  one  certainly  of  very 
great  importance,  and  the  other  of  great 
importance.  The  first  question  is,  what  is 
the  rule  which  is  to  prevail  with  regard  to 
the  getting  rid  of  the  liability  to  the  further 
performance,  or  to  the  peiformance  of  a 
contract,  having  regard  to  the  acts  or 
defaults  of  one  party  in  respect  of  that 
contract  ?  If  one  party  breaks  a  contract, 
is  the  other  party  bound  to  perform  his 
part  of  it  or  noti  There  is  no  absolute 
rule  upon  the  subject — ^that  is  to  say,  no 

(22)  40  Law  J.  Bep.  Exch.  125 ;  Law  Bep.  6 
Exch.  185. 

(23)  48  Law  J.  Bep.  Chanc.  616 ;  Law  Bep. 
12  Ch.  D.  61,  at  p.  65. 

(24)  60  Law  J.  Bep.  Ghana  544 ;  Law  Bep. 
17  Ch.  D.  250. 

(25)  49  Law  J.  Bep.  C.P.  410;  Law  Bep.  6 
C.P.  D.  337. 

(26)  47  Law  J.  Bep.  Chanc.  821 ;  Law  Bep. 
8  Ch.  D.  183. 

(27)  48  Law  J.  Bep.  Chanc.  555 ;  Law  Bep.  11 
Ch.  D.  676. 

(28)  49  Law  J.  Bep.  C.P.  153, 155 ;  Law  Bep. 
5  C.P.  D.  34. 

(29)  43  Law  J.  Bep.  Bankr.  87 ;  Law  Bep.  9 
Ghana  293. 
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absolute  rule  which  can  be  laid  down  in  so 
many  words,  to  shew  whether  a  breach  of 
contract  on  the  one  side  has  exonerated 
the  other  party  to  it.  But  I  think  the 
rule  is  properly  stated,  as  a  rule  of  law,  in 
the  case  of  Freeth  y.  Burr  (1).  It  is  stated 
by  the  Judge  from  whose  decision  the 
present  appeal  is  bi*ought.  The  Lord  Chief 
Justice  there  says,  "  I  say  this  in  order  to 
explain  the  ground  upon  which  I  think  the 
decisions  in  these  cases  must  rest.  There 
has  been  some  conflict  amongst  them,  but 
I  think  it  may  be  taken  that  the  fair 
result  of  them  is  as  I  have  stated — namely, 
that  the  true  question  is,  whether  the  acts 
and  conduct  of  the  party  evince  an  inten- 
tion no  longer  to  be  bound  by  the  contract." 
Now  that  is  a  question  of  evidence — ^that 
is,  you  must  consider  the  nature  of  the 
breach,  the  circumstances  under  which  the 
breach  occurred,  and  then  see  whether  that 
is  the  result  of  it.  There  may  be  actual 
declaration — one  man  may  say,  in  so  many 
words,  I  do  not  intend  to  go  on  with  the 
contract ;  but  it  is  not  so  where,  as  in  this 
case,  the  intention  must  be  inferred  from 
the  acts  of  the  parties.  Then  he  goes  on : 
"  Now  non-payment  on  the  one  hand,  and 
non-delivery  on  the  other,  may  amount  to 
such  an  act  or  may  be  evidence  for  a  jury 
of  an  intention  wholly  to  abandon  the  con- 
tract and  set  the  other  party  free."  That 
is,  where  you  have  the  act  so  done  that 
one  of  the  parties,  if  I  may  say  so,  elects 
to  be  free,  then  the  other  cannot  be  made 
liable  in  damages.  Now  in  Freeth  v. 
Burr  (l),and  in  many  other  cases,  no  such 
distinction  is  taken  as  is  referred  to  by 
Lord  Bramwell,  if  I  rightly  read  his  judg- 
ment in  ffonck  v.  Mutter  (5) ;  that  is,  there  is 
no  distinction  drawn  whatever  in  the  case 
of  a  contract  partly  performed  and  a  con- 
tract never  performed  at  all.  In  Freeth  v. 
Burr  (1)  there  had  been  part  performance, 
and  in  the  case  of  The  Phoenix  Bessemer 
Steel  Company  (3)  the  point  really  was 
not  argued.  The  one  side  had  sued  the 
other  on  a  contract  for  selling  goods  on 
credit,  and  they  said,  "  We  will  not  sell 
you  the  goods  any  more  except  for  cash." 
The  other  side  said,  "  But  we  are  entitled 
to  credit,  and  if  yon  will  not  sell  them  to 
us  except  for  cash,  we  will  not  take  them 
at  all,  and  then  there  shall  be  an  end  of 
it."     The  only  point  argued  was,  whether 
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the  persons  who  were  entitled  to  the  credit 
were  insolvent  in  such  a  way  and  to  such 
an  extent  that  the  vendors  had  a  right  to 
say,  '*  We  will  not  sell  except  for  cash." 
That  was  the  only  point  argued.  Of  coaise 
if  they  had  been,  the  vendors  would  have 
been  entitled  to  say,  "  We  will  not  sell 
you  goods  if  we  are  not  paid  for  them." 
But  nobody  argued  the  other  point,  that 
upon  the  refusal  of  the  vendors  to  sell  with- 
out cash,  and  when  the  answer  is  "  we  must 
decline  to  deliver  the  iron,"  they  were  re- 
leased from  the  contract.  It  was  so  held 
by  myself  when  the  case  came  originally 
before  me  at  the  Rolls,  and  then  before  the 
Court  of  Appeal  affirming  that  decision. 
That  case  was  the  case  of  a  contract  which 
had  been  part  performed  to  a  very  con- 
siderable extent ;  so  again  in  the  case  we 
were  referred  to  of  Withers  v.  Reynolds 

il8)  the  contract  had  been  partly  per. 
brmed ;  and  therefore  the  notion  of  Lord 
BramweU  that  there  is  any  difference  in 
that  respect  between  a  contract  part  per- 
formed and  a  contract  not  performed  at  all 
is,  I  do  not  think,  well  founded,  if  I  am 
light  in  attributing  to  .his  Lordship,  in  the 
case  of  Honek  v.  MvUer  (5),  the  opinion 
that  in  no  case  could  such  a  point  as  is 
now  before  the  Court  be  taken  where  the 
contract  was  part  performed.  I  am  not 
quite  sure  that  that  is  the  construction  of 
Uie  judgment,  although  I  have  read  it 
three  times,  but  that  seems  to  me  to  be 
the  fair  construction. 

I  notice  that  in  the  very  case  Lord 
Justice  lindley  referred  to — ^that  of  Simp- 
son V.  Crippin  (4) — no  such  distinction 
was  taken,  and  the  original  contract  in 
Hoare  v.  Eennie  (19)  had  not  been  per^ 
formed  at  all.  How  that  is  I  cannot 
exactly  tell,  because  that  case  was  heard 
on  demurrer;  and  I  agree  so  Hetr  with  the 
observations  of  Mr.  Bigham  in  reply  that 
the  Judges  seemed  to  have  forgotten  that, 
and  to  have  treated  it  as  a  special  case, 
and  drawn  inferences  of  &ct. 

However,  that  being  so,  the  only  point 
we  have  to  consider  is  whether  tiliere  is 
an3rthing  in  the  evidence  in  this  case 
which  should  lead  us  to  the  conclusion 
that  the  buyers  refused  to  go  on  with  the 
contract.  Now,  I  must  say  I  think  the 
evidence  is  very  strong  the  other  way, 
that  the  buyers  were  both  ready  and  will- 


.Vol.  51.] 

Meney  8te§l  and  Iron  Co,^  v.  NayloTy  Benzon 

ing  to  pay,  if  it  had  not  been  for  the 
tmlucky  circumstance  that  induced  them 
to  refuse  to  pay  under  a  mistake  of  law. 
They  ought  to  have  paid,  no  doubt,  within 
three  days  after  the  delivery  of  the  ship's 
documents,  and  there    was   a    payment 
which  becslme  due  on  the  5th  of  February. 
When  the  5th  of  February  arrived  the 
buyers  had  information  that  a  petition  for 
winding  up  this  limited  company,   who 
were  the  sellers,  had  been  presented,  and 
they  enquired  whether  it  had  been  pre- 
sented.   The  answer  was  that   it    had. 
They  then  took  legal  advice,  and  their 
solicitor  gave  them — I  am  not  at  all  sur- 
prised, because  those  things  do  occur  with 
the  most  eminent  members  of  the  pro- 
fession, and  must  occur  with  solicitors 
occasionally — advice  which  was  not  right 
in  law.     He  told  them  that,  the  petition 
for  winding-up  having    been    presented, 
they  could  not  safely  pay  the  company  for 
what  was  delivered.     What  did  they  do  ) 
They  transmitted  a  copy  of  the  letter  of 
the  solicitor  to  the  vendors  (I  am  giving 
the  effect  of  the  correspondence  without 
going  into  detail),  and  said,  ''We    are 
advised,  or  we  are  told,  if  you  get  an 
order  of  the  Court  of  the  County  Palatine 
requiring  the  payment  to  the  company  we 
shall  be  safe."     They  would  have  been 
safe  without  that,  and  certainly  would 
have  been  safe  with  it.   They  say, "  Apply 
for  the  order,  which  you  will  get  as  a 
matter  of  course."  I  am  not  so  sure  about 
that,  because  the  Court  would  have  said 
it  was  not  wanted.      However,  the  de- 
cision  would  have  done  all  that  was  re- 
quired ;  "  and  then,"  they  say, "  we  will  pay 
you."     So  the  matter  went  on.     The  com^ 
pany  did  not  apply  for  the  order,  and  took 
no  step  except  giving  the  defendants  a 
notice  that  if  they  did  not  pay  they  would 
treat  the  contract  as  at  an  end.    There 
were,  perhaps,  reasons  why  they  were  de- 
sirous of  treating  it  as  at  an  end,  because 
certainly  the  iron  was  worth  more  than 
the  price  at  which  they  sold  it.     Then  the 
petition  came  on  to  be  heard  on  the  15th 
of  February,  and  the  winding-up  order  was 
made,  and  on  the  Idth  a  liquidator  was 
appointed.    The  liquidator  could  have  re- 
oeived  payment,  and  could  have  gone  on 
with  the  delivery  of  iron ;  but  there  were 
considerable  difficulties  which  arose,  and 
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it  was  not  until  the  24th  of  February  that 
he  got  an  order  to  go  on  with  the  business. 
Then  the  purchasers  wrote  a  long  letter 
giving  the  company  an  option.  They 
said, ''  We  have  a  claim  for  damages  for 
non-delivery  in  January;  we  will  take 
two  courses :  we  will  either  pay  you  the 
money  if  you  will  put  it  to  a  separate 
account  and  hold  it  as  against  our  claim 
for  damages,  or  we  will  waive  the  claim 
for  damages  if  you  will  go  on  with  your 
deliveries."  That  was  not,  to  my  mind,  a 
refusal  to  go  on  with  the  contract.  It 
was  a  mode  pointed  out  for  going  on 
with  it.  The  liquidator  accepted  neither 
course.  He  said, "  As  you  will  not  pay,  I 
will  not  deliver " ;  and  thereupon,  on  the 
28th  of  February,  he  is  formally  asked  for 
delivery,  and  on  the  1st  of  March  he 
formally  refuses,  and  there  is  an  end  of  it. 

Now,  looking  at  these  circumstances,  it 
seems  to  me,  so  far  from  affording  evidence 
of  any  desire  on  the  part  of  the  purchasers 
to  put  an  end  to  the  contract,  it  is  very 
strong  evidence  that  they  wanted  the  con- 
tract to  go  on  and  the  deliveries  to  con- 
tinue, because  it  is  not  suggested  for  a 
moment  that  this  well-known  firm  were 
in  any  pecuniary  difficulties  or  wanted 
delay  in  payment  because  it  was  not  con- 
venient to  pay.  Another  suggestion  was 
made  in  the  course  of  the  argument^  but 
it  appears  to  me  also  devoid  of  founda- 
tion. That  suggestion  was,  "  they  wanted 
to  avoid  payment  so  as  to  get  up  a  case 
for  damages."  Then  the  delay  has  occurred 
without  delivery,  which  entitles  them  to 
say,  "  We  will  claim  large  damages,  and 
we  will  set  those  off  against  payment."  I 
think  the  answer  to  that  is  a  very  simple 
one — ^that  they  offered  to  pay,  having 
waived  the  claim  for  damages  if  the  de- 
liveries were  continued;  and  it  does  ap- 
pear to  me,  on  the  whole  of  the  corre- 
spondence, that  there  is  really  an  anxiety 
exhibited  on  the  part  of  the  purchasers  for 
the  contract  to  go  on,  and  nothing  on 
either  side  which  can,  as  I  read  the  cor- 
respondence, be  fairly  construed  into  a 
statement  on  their  part  that  they  will  not 
comply  with  the  terms  of  the  contract. 
That  being  so,  I  think,  subject  to  the 
question  as  to  the  effect  of  the  winding  up, 
&e  defendants  ought  to  succeed. 

Now  comes  the  question  of  the  winding- 
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up;  and  I  admit  it  is  one  of  very  con- 
siderable difficulty,  because  the  legislative 
enactments  on  the  subject  are  not  as  plain 
as  they  might  be.  But  I  cannot  accept 
the  argument  offered  on  the  part  of  the 
plaintiflfs  in  the  action  to  this  effect,  that, 
because  the  enactments  are  not  perfectly 
plain,  therefore  we  are  not  to  try  and  find 
out  their  meaning,  and  that  there  is  to  be 
no  alteration  in  the  law  unless  it  is  made 
in  such  clear  and  unambiguous  terms  that 
there  can  be  no  argument  upon  it.  It  is 
the  duty  of  the  Court  to  find  out  what 
the  meaning  of  the  Legislature  is;  and 
there  is  a  further  duty  upon  the  Court, 
which  I  have  always  endeavoured  to  per- 
form, and  that  is,  to  attach  a  rational  and 
beneficial  meaning,  if  that  is  possible, 
rather  than  an  irrational  and  an  injurious 
meaning  to  the  statutes  which  have  been 
passed  by  the  legislature. 

Now,  in  reason,  there  cannot  be  any 
question  whatever  that  the  right  to  set  off 
unliquidated  damages  as  against  a  debt  is 
one  which  ought  to  be  supported.  It 
stands  in  that  way,  irrespective  of  winding 
up.  The  present  defendants  would  have  a 
right  to  say,  *'  You  owe  us  a  large  sum  of 
money  for  damages.  You  sold  us  iron  at 
a  price  which,  if  deliveiwi,  would  have 
left  us  a  very  handsome  profit.  We  have 
lost  that  by  your  non-delivery  of  part; 
set  that  off  against  what  we  owe  you  for 
the  poi-tion  you  have  delivered."  In 
reason  there  is  nothing  to  be  said  against 
it;  in  law  there  is  nothing  to  be  said 
against  it  independently  of  winding  up, 
because,  as  the  law  now  stands,  whatever 
the  law  was  formerly,  they  could  have 
pleaded,  as  they  did  plead  by  way  of  set- 
off, the  amount  of  unliquidated  damages 
against  the  claim  for  goods  delivered, 
^en  does  the  winding-up  stand  in  the 
way)  for  that  is  what  it  comes  to.  In 
other  words,  has  the  liquidator  the  right, 
l^  reason  of  the  winding-up  of  a  company, 
to  daim  payment  in  full  for  the  goods 
sold  and  delivered,  leaving  the  purchasers 
to  prove  for  their  damages,  and  get,  per- 
haps, a  small  dividend  in  the  winding-up 
proceedingst 

Now,  in  order  to  see  whether  this  can 
be  done  or  not,  of  course  we  must  not 
allow  our  own  notion  of  what  is  right  and 
wrong,  or  what  is  reasonable  and  un- 
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reasonable,  to  prevail,  unless  there  is  some 
statutory  enactment  upon  which  we  can 
found  our  decisions. 

Under  the  Companies  Act,  1862,  I 
cannot  say  that  there  is  such  a  right  of 
set-off  given,  because  the  Legislature,  per- 
haps by  accident,  has  not  inserted  in  that 
statute  the  mutiuJ  credit  section  which  is 
to  be  found  in  the  Bankruptcy  Act ;  and 
though  it  enables  a  party  to  prove  for  un- 
liquidated damages,  it  does  not  require  an 
account  to  be  taken,  as  is  done  in  the 
Bankruptcy  Court,  for  the  purpose  of 
seeing  on  which  side  the  balance  is,  and 
then  order  proof  for  payment  accordingly. 
But  the  Legislature,  by  the  25th  section 
of  the  Act  of  1873,  has  made  an  alteration 
in  that  respect,  and,  by  the  10th  section 
of  the  Act  of  1875,  has  amended  the  law. 
Indeed,  the  recital  in  the  Act  of  1873  was 
that  advantage  should  be  taken  of  the 
union  of  the  Courts,  because  at  that  time 
it  was  proposed  to  unite  the  Court  of 
Bankruptcy  with  the  other  Courts — an 
alteration  which  1  hope  to  see  some  day 
or  other — ^although  the  Legislature,  by  the 
Act  of  1875,  has  not  carried  that  out.  It 
was  to  take  advantage  of  the  union  to 
improve  the  law.  So  this  sub-section 
was  put  in;  and  it  is  important  to  see 
how  it  stood  originally,  because  it  has 
some  bearing  upon  the  Act  of  1875.  In 
the  Act  of  1873,  after  reciting,  "  It  is  ex- 
pedient to  take  occasion  of  the  union  of 
the  several  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  High  Court  of 
Justice"  (which,  I  said  before,  included 
the  Bankruptcy  Court),  "to  amend  and 
declare  the  law  to  be  hereafter  administered 
in  England  as  to  the  matters  next  herein- 
after mentioned.*'  Then  it  goes  on : — ^*  In 
the  administration  by  the  Court  of  the 
assets  of  any  person  who  may  die  after 
the  passing  of  this  Act,  and  whose  estate 
may  prove  to  be  insufficient  for  the  pay- 
ment in  full  of  his  debts  and  liabilities, 
the  same  rules  shall  prevail  and  be 
observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to 
debts  and  liabilities  provable,  and  as  to 
the  valuation  of  annuities  and  future  or 
contingent  liabilities  respectively,  as  may 
be  in  force  for  the  time  being  under  the 
law  of  bankruptcy,  with  respect  to  the 
estates  of  persons  abjudicated  bankrupt." 
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It  has  been  snggeeted  that  those  words 
are  to  be  limited  to  the  reepectiye  rights 
of  secured  and  unsecured  creditors  to  get 
rid  of  the  essential  difference  of  the  rights 
of  secured  creditors  in  Chancery  and  in 
Bankruptcy ;  but  I  cannot  read  them  so. 
The  words  are, "  as  to  debts  and  liabilities 
provable."  They  really  do  not  apply  to 
the  liabilities  as  distinguished  from  debts, 
and  tiierefore  there  is  no  alteration  as  to 
debts  and  liabDities  provable.  It  must 
mean  as  to  what  debts  and  liabilities 
should  be  proved,  and  the  manner  in 
which  they  are  to  be  proved. 

Now,  as  to  what  can  be  proved,  you  do 
not  require  any  alteration  for  the  purpose 
I  am  going  to  mention.  Tou  could  for- 
merly have  proved  even  against  a  dead 
man's  estate  for  damages  for  breach  of  con- 
tract, but  the  mode  of  proof  was  different. 
Now,  when  you  come  to  the  Act  of  1875, 
you  have  the  same  words  as  in  the  Act  of 
1873,  with  this  distinction,  that  the  wind- 
ing-up of  companies,  having  been  forgotten 
in  the  Act  of  1873,  it  is  put  in  the  Act  of 
1875,  and  that  is  the  only  alteration  which 
was  made  in  the  1st  sub-section  of  section 
25  of  the  Act  of  1873.  When  you  come 
to  look  at  all  the  words  you  see  they  have 
put  in  these  words,  and  say,  ''in  the 
winding-up  of  any  company  under  the 
Companies  Acts,  1862  and  1867,  whose 
assets  may  prove  to  be  insufficient  for  the 
payment  of  the  debts  and  liabilities  and 
the  costs  of  winding  up." 

That  being  so,  here  again  we  find  in  the 
Companies  Act,  1862,  &at  a  proof  might 
be  made  for  unliquidated  damages  after 
breach  by  section  158,  but  the  rule  as  to 
the  mode  of  proof  is  to  be  the  same  as  in 
bankruptcy.  What  was  the  mode  of  proof 
in  banlamptcy  %  If  you  came  to  prove  in 
bankrupted  under  the  Act  of  1869  for  a 
liability  in  respect  of  damages  for  a  breach 
of  contract,  you  took  an  account  on  both 
sides,  and  if,  after  deducting  from  the 
claimant's  claim  in  respect  of  damages  the 
amount  of  the  debt  due  to  the  banlmipt,  a 
balance  was  left  still  due  to  the  claimant, 
he  was  allowed  to  prove  for  that  balance. 
So  that  that  was  the  rule  as  to  proving,  and 
consequently,  after  the  passing  of  section 
10  of  the  Act  of  1875,  we  do  find  the  rule 
as  to  proving,  which  applies  now  to  the 
winding-up  of  companies  as  well  as  to  the 
Vol.  61.— Q.B. 
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estates  of  deceased  persons,  is  the  same  as 
in  bankruptcy.     Then  it  is  plain  to  my 
mind  that  so  &r  as  that  Act  is  concerned, 
if  the  appellants  had  come  to  prove  in  the 
winding-up  by  virtue  of  section  10,  they 
would  have  deducted  from  their  claim  for 
damages  the  amount  claimed  in  respect  of 
the  debt  due  from  them  to  the  company. 
Well,  then  we  come  to  what  is  to  be  the 
effect  of  that  section,  and  therefore  we  must 
look  at  the  terms  of  Order  XIX.  rule  3. 
If  I  had  occasion  to  consider  what  the 
effect  would  really  have  been  if  tbere  had 
been  no  section  10  in  the  Act  of  1875, 1 
confess  I  should  have  felt  very  considerable 
difficulty  in  saying  that  there  was  a  very 
substantial  alteration  in  the  law,  as  distin- 
guished from  the  alteration  in  procedure, 
and  I  should  have  felt  that  difficulty  for 
two  reasons.     First  of  all,  as  a  general 
rule,  when  you  get  an  alteration  of  the 
rule  of  pleading  in  procedure  ^and  this 
Order  is  headed  ''  pleading  generally  ")  you 
do  not  expect  to  find  substantial  alterations 
of  the  law,  but  merely  alterations  in  the 
mode  of  asserting  or  defending  previously 
existing  rights.     That  is  the  primary  view 
of  it  j  and,  in  the  next  place,  we  find  these 
words  at  the  end  of  the  rule :   ''  But  the 
Court  or  a  Judge  may,  on  the  application 
of   the  plaintiff  before  trial,  if   in  the 
opinion  of  the  Court  or  Judge  such  set-off 
or  counter-claim  cannot  be  conveniently 
disposed  of  in  the  pending  action,  or  ought 
not  to  be  allowed,  refuse  permission  to 
the  defendant  to  avail  himself  tbereof." 
It  can  hardly  have  meant  to  give  new 
rights,  for  in  that  case  the  decision  of  the 
Judge  would  be  altering  altogether  the 
rights  of  the  parties.    I  suppose  it  would 
have  been  said  that  it  ought  not  to  be 
allowed  if  the  law  would  not  otherwise 
allow  it^  and  the  mere  altering  the  rule  of 
procedure  would  not  be  altmng  the  sub- 
stantial rights  of  the  parties. 

But,  as  I  said  before,  we  have  section 
10.  The  Order  says :  '^  A  defendant  in 
an  action  may  set  off  or  set  up,  by  way  of 
counter-claim,  against  the  claims  of  the 
plaintiff,  any  right  or  claim,  whether  such 
set-off  or  counter-claim  sound  in  damages 
or  not,  and  such  set-off  or  counter-claim 
shall  have  the  same  effect  as  a  statement 
of  claim  in  a  cross-action,  so  as  to  enable 
the  Court  to  pronounce  a  final  judgment 
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in  the  same  action,  both  on  the  original 
and  on  the  cross-claim." 

That  shews  what  the  rule  was  for.  It 
was  to  enable  that  to  be  done  in  one  action 
which  would  otherwise  require  two.  Now 
that  being  so,  it  seems  to  me  to  come  to 
this — that  if,  according  to  the  rule,  on  a 
question  of  proof,  you  ought  to  set  off, 
then  you  ought  to  do  the  same  thing  in  an 
action,  and  this  points  out  the  mode  of 
doing  it.  Again,  I  think,  even  indepen- 
dently of  the  rule,  you  can  find  a  reason 
for  availing  yourself  of  it  in  the  action,  on 
the  same  ground  to  which  I  adverted 
before.  It  seems,  according  to  the  report, 
to  be  put  rather  more  shortly  than  I  think 
it  was  really  put  by  me  in  the  case  of 
Peat  V.  JorvM  (10),*  as  to  the  ground  upon 
which  the  bankruptcy  rule  has  been  ap- 
plied in  actions  for  about  a  century 
and  a  half;  and  the  Judges  had  said 
that  the  assignee  in  bankruptcy,  as  he  was 
then  called,  would  not  be  in  a  better  posi- 
tion by  his  bringing  an  action  than  if  the 
claim  had  been  made  in  the  Bankruptcy 
Court.  True,  the  Act  of  Parliament  only 
says  that  when  the  claimant  comes  to 
prove  in  bankruptcy,  and  to  take  an  ac- 
count ;  but  it  may  be  that  he  has  nothing 
to  prove,  that  he  has  only  a  set-off  for  a 
less  amount.  But  the  Judges  took  the 
meaning  of  the  Bankruptcy  Act  to  be, 
that  when  the  man  is  a  bankrupt,  an 
account  is  to  be  taken  between  the  par- 
ties, and  that  whether  he  brought  his 
claim  into  the  Court  of  Bankruptcy  or 
not,  the  assignee  should  only  be  entitled 
to  the  balance,  as  he  would  be  entitled  if 
a  proof  were  tendered  in  bankruptcy. 
That  was  what  has  been  termed,  I  think, 
in  one  of  these  cases,  "  the  equity  of  the 
statute/' 

That  being  the  meaning  of  the  law,  the 
mode  of  carrpng  it  out  is  an  accident. 
If  the  assignee,  instead  of  bringing  the 
claimant  into  a  Court  of  Bankruptcy, 
chose  to  bring  an  action,  we  should  allow 
the  man  the  same  benefit  as  he  would  have 
obtained  if  his  claim  had  been  taken  into 
the  Court  of  Bankruptcy.  If  that  is  right — 
and  the  Court  of  Appeal  held  it  was  right 
in  Ptoi  V.  /otic*  (10) — it  comes  to  this,  that 

*  The  judgment  of  the  Master  of  the  Rolls 
is  reported  at  greater  length  in  the  Law  J. 
Reports. 
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where  you  see  that  the  Statute  enacts  that, 
as  between  two  parties,  there  is  to  be  a  par- 
ticular mode  of  taking  an  account  between 
them,  and  if  the  balance  is  one  way,  the 
creditor  shall  prove  in  the  winding-ap, 
and  that  if  it  is  the  other  way  the  fiqui- 
dator  shall  be  only  entitled  to  claim  the 
difference — ^the  same  mode  of  taking  the 
account  ought  to  apply  to  a  different  form 
of  procedure,  whether  it  is  an  action  or 
whether  it  is  taking  the  accounts  in  the 
Court  of  Bankruptcy.  And  as  it  would 
have  been  by  the  Act  of  1873  in  the 
High  Court,  because  the  Court  of  Bank- 
ruptcy  was  amalgamated,  so  that  the  same 
equity  should  prevail,  then  I  say  that  the 
3rd  rule  of  Order  XIX.  comes  in,  because 
it  shews  you  how  to  take  it^  namely,  by 
counter-claim. 

It  appears  to  me,  therefore,  that  if  we 
look  at  the  enactments  which  the  Legisla- 
ture has  passed  on  the  subject,  and  en- 
deavour feorly  to  apply  them,  and,  as  I 
say,  endeavour  also  to  apply  them  in  a 
rational  and  beneficial  manner,  we  can 
carry  out  that  which  is  reasonable  and 
fair :  we  can  allow  justice  to  be  done  by 
giving  the  appellants  what  they  ask — 
namely,  the  right  to  a  defence  to  the  exr 
tent  of  the  amount  of  the  damages,  which 
in  this  case  we  are  told  exceed  the  amount 
of  debt,  by  giving  them  a  judgment  in 
their  favour,  which  is  all  they  can  obtain 
in  the  present  case. 

LiNDLEY,  L.J. — I  am  also  of  opinion 
that  the  judgment  of  Lord  Coleridge  in 
this  case  cannot  be  supported.  The  first 
question  is,  whether  the  defendants  are 
entitled,  apart  from  any  question  of  setr 
off,  or  any  difficulty  of  that  kind,  to  any 
damages  by  reason  of  the  breach  by  the 
plaintiffs  of  a  contract  on  their  part.  Lord 
Coleridge  held  that  they  were  not,  on 
the  ground  that  there  had  been  such  a 
refusal  on  their  part  to  perform  the  con- 
tract as  to  amount  to  a  rescission  of  it. 
Now  it  depends  really  on  the  letters  and 
the  correspondence  which  have  been  read. 
They  were  all  before  him,  and  they  are 
all  before  us.  The  view  which  the  Lord 
Chief  Justice  took  of  this  correspondence 
is  stated  in  these  words  :  he  says, ''  Here 
the  defendants,  while  insisting  on  future 
deliveries,  positively  refuse  to  pay  for  the 
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iron  already  deUvered  and  for  all  which 
might  be  Bubsequentlj  deliyered,  unless 
the  plaintiff  fulfilled  a  condition  which 
the  defendants,  in  my  opinion,  had  no 
idght  to  impose."  That  is  the  conclusion 
at  which  the  Lord  Chief  Justice  arrived 
from  the  perusal  of  these  letters  which 
were  placed  before  him. 

Now,  without  pausing  to  remark  on  the 
actual  terms  in  which  that  conclusion  is  ex- 
pressed, and  the  legal  consequence  drawn 
by  the  Lord  Chief  Justice  fix)m  it,  I  con- 
fess  it  appears  to  me  that  the  correspon- 
dence does  not,  when  carefully  studied, 
bear  that  interpretation.     The  alleged  re- 
fusal arose  in  this  way  :  It  appears  that 
the  adviser  of  the  defendants  took  a  view 
which  was  untenable — ^that  is  to  say,  that 
they  could  not  pi-operly  pay  certain  money 
which  they  owed  to  the  plaintiff  company 
by  reason  of  the  pendency  of  the  petition 
to  wind  up  the  plaintiff  company.     The 
view,  taken  erroneously,  it  appears  to  me, 
and  in  &ust    that  is  now  conceded,  was 
that  there  was  something  in  section  153 
of  the  Companies  Act  of  1862  which  ren- 
dered such  a  payment  improper.     It  was 
overlooked  that  section  153  applies  to  dis- 
,  positions  by  the  company  being  wound  up 
of  its  property,  and  not  to  pa3rments  to 
such  company ;  and  the  distinction  is  ob- 
vious, and  not  only  obvious  in  the  lan- 
guage of  section  153,  but  there  is  a  case 
to  be  found,  and  a  case  arising  out  of  the 
winding-up  of  Harvey's  Bank  (Bead  v. 
Bailey)  (30),  in  which  it  was  held  that  a 
transfer  of  shares  to  a  company  which  was 
being  wound  up,  is  not  within  section  153, 
and  exposed  the  company  to  calls  with 
respect  to  those  shares.    A  fortiori,  such  a 
transaction  as  this  is  not  within  the  words 
of  section  153 ;  therefore  that  was  mistaken 
advice.  However,  there  it  ends.  The  advice 
was  given,  and  the  consequence  of  that  was, 
that  the  defendants  declined,  or  refused — 
I  will  use  that  word  for  a  moment — to 
pay  what  they  owed.     But  they  did  not 
so  decline  or  refuse  as  to  warrant  the  in- 
ference which  is  necessary,  according  to 
the  case  of  Freeth  v.  Burr  (1)— the  in- 
ference, I  mean,  that  they  abandoned  the 
contract  or  repudiated  it — and  would  not 
go  on  with  it.     The  inference  is  quite  the 

(30)  47  Law  J.  Rep.  Cbanc.  161 ;  Law  Rep. 
3  Ch.  App,  105. 
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other  way.   The  true  inference  to  be  drawn 
from    the  correspondence    is,  that    they 
were  ready  enough  to  pay,  but  that  they 
felt  embarrassed,  and  did  not  know  how 
to  pay.  That  was  the  real  truth.  Whether 
they  ought  to  have  been  embarrassed  is 
quite  another  matter.     Acting  honestly, 
and  having  got  the  advice  which  they  did, 
they  did  feel  embarrassed;  therefore,  in 
that  sense,  they  hesitated  about  paying. 
That  is  the  real  truth.     It  was  not  such 
a  refusal  to  pay  as  brings  the  case  at  all 
within  the  principle  of  Freeth  v.  Burr  (1). 
Now  I  certainly  do  not  pretend  to  re- 
concile all  the  cases  on  this  subject — I 
have  tried,  and  I  despair — I  cannot  recon- 
cile Hoare  v.  Rennie  (19),  Simj>8on  v.  Crip- 
pin  (4)  and  Ilonck  v.  Midler  (5).     I  can 
understend  each  case  by  itself;  but  when 
we  come  to  consider,  and  to  see  whether 
those  principles    have   been  consistently 
*  apphed,  it  seems  to  me  that  there  is  very 
considerable  difficulty  in   reconciling  the 
decisions.     But  really  it  is  not  necessary 
to  do  that,  or  anything  like  it.     What  we 
have  to  do  is  to  abstract  some  intelligible 
principle  by  which  to  be  guided;  and  it 
appears  to  me  the  principle  is  steted  accu- 
rately in  the  case  of  Freeth  v.  Burr  (1) 
by  Lord  Coleridge  himself  in  delivering 
his  judgment  in  that  case.     What  he  says 
is,  ''  I  think  it  may  be  taken  that  the  fiur 
result  of  them  " — that  is,  the  cases  that 
he  had  been  reviewing  up  to  that  date  in 
1874 — "is    as    I    have    stated,    namely, 
that  the  true   question  is,  whether   the 
acts  and  conduct  of  the  parties  evince  an 
intention  no  longer  to  be  bound  by  the 
contract."     I  think  that  is  the  fair  way  of 
testing  these  cases ;  and  it  appears  to  me 
that  either  Lord  Coleridge  lost  sight  of 
that  in  deciding  this  case,  or  that  he  drew 
an  inference  from  the  correspondence  which 
does  not  come  up  to  the  stendard.  Taking 
that  as  the  true  test,  it  appears  to  me — 
without  going  through  the  letter?,  but  re- 
ferring merely  to  the  dates,  in  order  that 
I  may  meet  the  argument  of  Mr.  Russell — 
that  the  true  and  fair  construction  of  the 
importent  letters  of  the  10th  of  February, 
the  17th  of  February  and  the  1st  of  March, 
is  this,  that  the  ddendante  refused,  or  de- 
clined, or  hesiteted  to  pay,  not,  as  is  steted 
in  the  case  of  Freeth  v.  Burr  (1),  "  evincing 
an  intention  no  longer  to  be  bound  by  the 


588 


QUEEN'S  BENOH  DIVISION. 


Mersey  Steel  and  Iran  Co,,  v.  Ndylar,  Bewum 

contzract,"  but  eyincing  a  difficulty  sug- 
gested to  them  by  their  solicitor — a  diffi- 
culty they  did  not  see  their  way  to  get  out 
of.  I  believe  that  is  the  true  construc- 
tion and  true  effect  of  these  letters.  Ther^ 
fore,  upon  this  point,  which  is  the  only 
point  upon  *which  the  Lord  Chief  Justice 
decided  this  case,  I  am  unable  to  agree 
with  him. 

Then  there  remains  another  point,  which 
is  of  a  totally  different  character.  It  is 
said,  ''  Well,  but  this  is  an  action  brought 
by  a  company  which  is  now  being  wound 
up."  The  petition  to  wind  up  the  com- 
pany was  on  the  2nd  of  February,  1881 ; 
the  order  to  wind  it  up  was  on  the  15th 
of  February,  1881,  and  the  action  was 
brought  by  the  company  in  liquidation  by 
leave  of  the  Judge  to  whose  Court  the 
winding-up  prooeeduigs  were  attached.  It 
is  said  that  in  an  action  of  this  kind  a 
defendant  is  not  at  liberty  to  plead  by 
way  of  set-off  or  counter-claim  a  claim  for 
unliquidated  damages,  even  although  he 
restricts  the  amount  to  the  amount  sought 
to  be  recovered  by  the  plaintiff  company 
in  the  action.  That  raises  a  very  import- 
ant and  difficult  question.  Let  us  see  how 
the  matter  stands.  First  of  all,  let  us  see 
how  it  would  stand  if  the  company  were 
not  being  wound  up  at  all.  Under  those 
circumstances  I  apprehend  that  Order 
XIX.  rule  3,  would  apply.  It  applies  to 
actions  by  companies  as  well  as  to  actions 
by  individuals,  and  under  the  Judicature 
Act  it  appears  to  me  that  there  is  no  diffi- 
culty at  all  in  asserting  a  counter-claim, 
even  to  a  greater  extent  than  the  amount 
claimed  by  the  plaintiff.  But  the  plaintiff 
company  is  being  wound  up,  and  the  ques- 
tion is  what  difference  that  makes. 

Now,  with  regard  to  set-off,  it  has  been 
established,  as  far  as  I  know,  ever  since 
the  Companies  Act,  1862,  that  whether 
an  action  was  brought  by  a  company, 
or  whether  a  proof  was  carried  in  by  a 
creditor  of  the  company  in  a  winding-up, 
a  set-off  of  a  liquidated  sum  due  from  the 
company  before  the  winding-up  was  ad- 
missible. Whether  it  was  under  the  gene- 
ral statute  of  set-off  or  otherwise,  it  is 
not,  perhaps,  necessary  now  to  consider. 
The  importance  of  bearing  it  in  mind  is 
this — that  there  is  nothi^  in  the  Com- 
panies  Act,  1862,  which  expressly  relates 
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to  set-off  as  between  a  company  on  the 
one  hand  and  non-contributories  on  the 
other.  There  are  sections  in  the  Act 
which  relate  to  set-off  as  between  a  com- 
pany on  the  one  hand  and  oontributories 
on  the  other,  and,  speaking  roughly,  such 
a  set-off  is  not  allowed  in  the  case  of  an 
action  or  claim  between  limited  companies 
and  oontributories,  and  is  allowed  between 
unlimited  companies  and  oontributories. 
But  there  is  no  statute  expressly  relating 
to  set-off  between  companies  on  the  one 
hand  and  non-members  on  the  other.  At 
the  same  time,  there  is  in  the  same  Act  of 
1862  a  provision,  or  rather  a  series  of  pro- 
visions, which  shews  that  one  of  the  pri- 
mary objects  of  the  Court  in  winding  up  a 
company  is  to  get  a  rateable  distribatioa 
of  its  assets  among  its  creditors,  so  that 
one  may  not  be  preferred  to  another. 

Notwithstanding  those  general  sections, 
it  was  held,  as  I  have  stated,  ever  since 
1866,  at  least  in  AndersovCs  Case  (31),  and 
has  been  followed  by  the  modem  law, 
that  a  set-off  applied  either  to  an  action  or 
a  winding-up  proceeding,  and  that  has 
always  been  the  practice.  Another  illus- 
tration of  the  same  kind  is  to  be  found  in 
the  case  of  Ex  parte  James  (32),  and  I  have, 
never  heard  it  in  any  way  questioned  or 
disputed.  But  then,  of  course,  tiie  reason 
for  that  was  the  analogy  to  the  old  statute 
of  Geo.  2,  the  statute  of  set-off,  which  did 
not  apply  to  unliquidated  damages.  Un- 
liquidated damages,  I  mean,  are  dealt  with 
in  a  different  majiner.  It  is  important  to 
bear  in  mind  that  unliquidated  damages 
can  be  proved  in  a  winding-np,  which 
ought  not  to  be  lost  sight  of  by  any  means. 
Section  158  is  very  wide,  and  I  can  hardly 
conceive  any  claim  against  a  company 
which  can  result  in  damages  which  cannot 
be  made  the  subject  of  proof.  That  is  im- 
portant, and  I  am  not  aware  of  any  deci- 
sion before  the  Judicatuxe  Act  that  throws 
light  upon  the  question  whether  a  crosB- 
claim  for  unliquidated  damages  could  or 
could  not  be  set  off  under  the  winding, 
up  proceedings.  I  do  not  know  of  a  case 
one  way  or  the  other. 

Now  we  come  to  section  10  of  the 
Judicature  Act  of  1875,  which  appears 
to  me  to    be  extremely  important.    It 

(31)  Law  Bep.  3  Bq.  337. 

(32)  Law  Bep.  8  Bq.  285. 
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is  well  known  that  there  were  diffionltieB 
in  the  administration  of  assets,  particu- 
larly as  regards  secured  creditors ;  and  the 
roles  in  Chancery  which  applied  to  the 
winding-up  or  the  administration  of  assets 
of  deceased  persons,  and  as  to  insolyent 
persons,  were  different  from  those  in  Bank- 
ruptcy. Therefore  that  led  to  the  inser- 
tion in  the  Act  of  1873  of  a  clause  which 
has  been  modified  and  ertended  by  the 
10th  section  of  the  Act  of  1876.  The 
difference  between  the  10th  section  of  the 
Act  of  1876  and  the  previous  enactment 
in  the  Act  of  1873  is  that  the  Act  of 
1875  makes  the  enactment  applicable  to 
the  winding-up  of  companies.  I  do  not 
think  there  is  any  other  difference.  Sec- 
tion 10  of  the  Act  of  1876  read  shortly  is 
this — that  on  the  winding-up  of  any  com- 
pany under  the  Acts  of  1862  and  1867, 
whose  assets  may  prove  to  be  insufficient 
for  the  payment  of  its  debts  and  liabilitieS| 
and  the  coirt  of  winding-up,  the  same  rules 
shall  prevaU  and  be  observed  as  to  the 
respective  rights  of  the  secured  and  un- 
secured creditors,  and  as  to  debts  and 
liabilities  provable,  and  as  to  valuation  of 
annuities  and  contingent  liabilities  re- 
spectively, as  may  be  in  force  for  the  time 
being  under  the  law  oi  bankruptcy  with 
respect  to  the  estates  of  persons  adjudged 
bankrupt.  Now  the  first  part  is  as  to 
secured  and  unsecured  creditors.  The  first 
part  of  that  section  is  applicable  to  Ktl- 
loek*8  Com  (33),  a  case  well  known  to 
persons  who  have  had  to  do  with  winding- 
up  proceedings.  The  part  as  to  debts  and 
liabilities  provable^  is  that  which  we  are 
deaUng  with  here.  To  what  extent  does 
that  part  of  the  section  go  t  I  do  not 
know  the  histoiy  of  the  introduction  of 
those  words.  I  do  not  know  exactly  what 
they  wereputin  to  meet.  One  can  conceive 
that  they  were  inserted  in  the  original 
Act  with  reference  to  the  estates  of  de- 
ceased persons,  and  possibly  they  were 
more  important  in  oases  of  that  kind  than 
in  cases  of  winding  up  companies,  having 
regard  to  the  language  of  section  158. 
However,  here  they  are,  and  we  must 
deal  with  them.  Now  why  must  we  cut 
them  down!  If  we  read  them  literally 
they  will  introduce  in  the  winding-up  of 
companies  the  same  rules  as  to  the  ''  debts 
(88)  Law  Bep.  8  Chano.  769. 
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and  liabiHties  provable,  and  as  to  the 
valuation  of  annuities  and  future  and 
contingent  liabilities  respectively,  as  may 
be  in  force  for  the  time  being  under  the 
law  dt  bankruptcjr."  It  appears  to  me 
there  is  no  sufficient  reason  for  cutting 
those  words  down,  and  that  there  is  a  very 
good  reason  for  extending  them,  and  ap- 
plying them  to  this  case^  the  apparent 
object  being  of  course  to  assimilate  the 
administration  in  bankruptcy  with  the 
administration  in  winding-up,  so  far  as 
the  intention  to  assimilate  them  is  ex- 
pressed in  this  section,  not  further.  Now^ 
in  conjunction  with  tiiat  section,  I  think 
we  ought  to  take  Order  XIX  rule  3,  be- 
cause Order  XIX.  rule  3,  in  terms  ap- 
plies to  actions  between  companies  as  wdl 
as  to  actions  between  anybody  else;  and 
when  we  are  asked  to  cut  down  Order  XIX. 
rule  3,  it  is  important  to  observe  what  has 
been  done  by  the  Legislature  by  section  10 
of  the  Act  of  1875,  and  it  appears  to  me 
that  if  we  look  at  the  Act  of  Farliameat 
and  the  Order,  and  read  them  in  oo^june- 
tion  with  each  other,  one  throws  light  on 
the  other ;  and  it  appears  to  me,  al&ough 
there  would  be  a  difficulty  (I  think,  my- 
self, an  insuperable  difficulty)  in  getting 
Order  XIX.  rule  3,  to  apply  to  this  case  if 
it  were  not  for  this  section  10  of  the  Act  of 
1875,  yet  when  you  couple  them  together 
the  diifficnlties  vanish,  and  the  real  result 
of  giving  effect  to  both  section  10  and 
Order  XIX  rule  3,  is  that  the  mode  of 
oounterKslaimingfor  unliquidated  damaffee 
ought  to  be  fdlowed  in  this  case  of  a 
company  whose  affiiirs  are  being  wound 
up  in  liquidation.  That  appears  to  me  to 
be  the  logical  conclusion  to  be  drawn 
from  the  section  and  the  rule  together. 
Now  there  is  nothing  that  I  know  of — 
certainly  no  authoiily  against  that  view — 
nor  is  liiere,  that  I  am  aware  of,  any  de- 
cision against  it.  The  only  decision  whidi 
could  approach  a  decision  against  it  is  that 
of  Mr.  Justice  Williams  in  the  case  of 
The  Inee  HaU  RoUmg  MiUa  Company  v. 
The  Dauglae  Forge  Company  (34).  He 
decided  in  that  case,  as  I  understand  him, 
upon  the  principle  that  the  goods  supplied 
through  the  liquidator  were  supplied  in 
performance  of  a  distinct  and  new  con- 
tract with  the  liquidator,  and,  of  course^  a 
(84)  Ante,  p.  238 ;  Law  Rep.  8  Q.a  D.  179. 
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liquidator  selliiig  the  goods  of  a  company 
wonld  not  sell  them  to  a  man  who  would 
pay  the  price  by  set-off.  That  is  not  his 
object.  His  object  is  to  obtain  money 
with  which  to  make  payments,  and  he 
would  not  sell  to  a  man  if  he  did  not 
obtain  money  in  exchange.  That  ded- 
sion  does  not  apply  to  a  case  like  this 
where  there  has  been  no  such  new  con- 
tract. Here  the  goods  were  all  supplied 
before  the  liquidator  was  appointed.  He 
had  done  nothing;  he  hieid  supplied 
nothing,  and  there  was  no  harm  done.  It 
appears  to  me  that  that  case  is  distin- 
guishable from  this;  and  with  that  ex- 
ceptiouy  I  am  not  aware  that  there  is 
anything  like  a  decision  adverse  to  the 
view  we  are  now  pronouncing.  The  case 
referred  to,  The  Sankey  Brook  Company  v. 
Marah  (22),  was  a  case  of  a  similar  de- 
scription. There  the  liquidator  supplied 
goods  and  applied  to  the  persons  to  pay 
for  them,  but  they  explained  that  there 
was  a  sum  owing  to  them  which  they 
meant  to  set-off,  and  the  liquidator  said — 
'^  Then  I  will  not  supply  persons  from 
whom  I  cannot  get  payment."  There 
there  was  no  right  of  set-off.  If  a  liqui- 
dator during  the  liquidation  orders  things 
for  the  company  he  must  pay  for  them  in 
full  out  of  assets,  so  that  the  persons  to 
whom  he  supplies  goods  may  not  be  driven 
to  prove  against  the  estate.  Of  course  we 
know  that  perfectly  well.  That  is  the 
converse  case. 

It  appears  to  me  upon  the  whole  that 
this  case  is  established  before  us,  having 
regard  to  the  general  operation  of  section 
10  of  the  Act  of  1875,  and  Order  XIX. 
rule  3,  which  in  terms  applies  to  actions, 
such  as  that  with  which  we  are  dealing, 
the  right  of  counterclaim ;  and  upon  these 
grounds  I  think  the  appeal  ought  to  be 
allowed. 

BowEN,  L.  J. — ^I  am  of  the  same  opinion. 
With  regard  to  the  first  point,  whether  the 
plaintiff}  were  justified  here  in  refusing  to 
deUver  further,  and  treating  the  contract 
as  determined  by  reason  of  the  non-pay- 
ment and  the  conduct  of  the  defendants, 
I  desire  to  say  that  I  think  the  true  test 
is  the  one  laid  down  in  Freeth  v.  Burr  (1). 
Nor  do  I  understand  that  the  Lord  Chief 
Justice  below  really  desired  to  depart  in 
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any  way  from  the 'principle  which  is  to  be 
found  in  the  judgment  of  Freeth  v.  Burr 
(1),  a  judgment  which  was  delivered  by 
himself.  I  think  there  has  been  a  mistake 
in  the  print  in  the  shorthand  notes  of  his 
judgment  in  the  present  case,  and  that  he 
did  not  mean  to  say  that  "  the  test  in  these 
cases  was  whether  the  conduct  of  one  party 
to  the  contract  was  really  inconsistent  with 
the  contract,"  because,  of  course,  a  breach 
of  contract  is  inconsistent  with  the  con- 
tract ;  but  that  the  test  was,  whether  the 
conduct  of  one  party  to  the  contract  was 
really  inconsistent  with  the  performance  in 
the  future,  or  continuance  of,  the  contract. 
The  rule  in  Freeth  v.  Burr  (1),  which  has 
been  read  already,  appears  to  me  to  be  the 
correct  one,  that  the  £air  result  of  all  these 
cases  is  this,  to  try  and  see  whether  the  acts 
andconductof  thepartiesevinoe  an  intention 
no  longer  to  be  bound  by  the  contract. 

Kow,  if  that  is  the  principle  of  law  upon 
the  one  hand,  it  is  obvious  that  the  £Eicts 
in  every  case  may  approach  nearer  to  the 
line  or  may  be  at  a  greater  distance  fixxm 
it ;  but  it  seems  to  me  that  the  confusion, 
if  confusion  there  has  been  in  this  case,  is 
to  be  accounted  for  by  this,  that  the  Judges 
in  the  various  cases  have  had  to  dnw 
inferences  from  the  particular  facts  in  order 
to  make  up  their  minds  whether  the  prin- 
ciple whidi  I  have  read  from  Freeth  v. 
Burr  (1).  was  really  applicable.  Kon-de- 
Hvery  of  a  paroel  would  not  be  necessarily, 
of  course,  sufficient  conduct  to  intimate 
that  the  person  who  does  not  deliver  in- 
tends no  longer  to  be  bound ;  but  I  should 
be  very  fax  from  saying  that  non-delivery 
of  a  certain  parcel  might  not,  in  particular 
contracts  and  under  particular  droum- 
stances,  afford  evidence  of  such  intention 
on  the  part  of  the  party  who  refused 
to  deliver.  Then  non-payment  of  itself 
is  certainly  not  neces^irily  evidence  of 
an  intention  no  longer  to  be  bound  by 
the  contract;  but  I  do  not  say  there 
might  not  be  circumstances  and  conduct 
which  would  be  sufficient  to  entitle  the 
Court,  or  whatever  tribunal  was  charged 
with  the  drawing  of  the  inference,  to 
draw  that  inference.  The  language  of 
Lord  Bramwell  in  ffonek'a  Case  (5)  (if, 
indeed,  Lord  Bramwell  is  to  be  understood 
as  saying  that  he  thinks  that  doctrine  can 
no  longer  be  applied  when  the  contract  has 
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been  part  performed)  seems  to  me  to  go 
beyond  what  can  be  supported.  As  the 
Master  of  the  Bolls  has  pointed  out,  most 
of  these  cases — a  great  number  of  them  at 
all  events — where  the  party  on  one  side  was 
allowed  to  treat  the  conduct  of  the  party 
on  the  other  as  putting  an  end  altogether 
to  the  contract,  have  been  cases  in  which 
the  contract  had  been  part  performed.  It 
seems  to  me  that  a  foUacy  may  possibly 
lurk  in  the  use  of  the  word  "  rescission."  It 
is  perfectly  true  that  a  contract  can  only 
be  rescinded  by  the  joint  will  of  the  two 
parties,  as  the  contract  is  made  by  the  joint 
will  of  the  two  parties.  But  Uie  fallacy, 
it  seems  to  me,  is  in  not  remembering  that 
we  are  dealing  here  not  with  the  right  to 
rescind  the  contract,  but  the  right  to  treat 
a  wrongful  rescission  of  the  contract  as  a 
complete  renunciation  of  it.  Ex  hypothesis 
in  such  a  case  the  person  whose  conduct 
is  relied  upon  as  a  renunciation  of  the  con- 
tract does  not  rescind  rightfully.  He 
has  not  got  a  right  to  rescind,  but  he  is 
renouncing  wrongfully,  and  all  that  the 
law  says  is  that  when  there  is  that  wrong- 
ful renunciation  d[  the  contract  which  falls 
within  the  decision  of  Freeth  v.  Burr  (1), 
it  evinces  an  intention  no  longer  to  be 
bound  by  the  contract. 

As  I  said  before,  I  think  the  fleillacy  per- 
haps, if  that  was  Lord  Bramwell's  con- 
tention, arose  from  his  not  recollecting  at 
the  moment  that  the  question  was  not 
whether  there  was  a  right  to  rescind  a 
contract,  but  whether  there  was  a  right  to 
treat  a  wrongful  rescission  by  the  one  side 
as  effectual  for  the  purpose  of  putting  an 
end  to  the  contract. 

With  regard  to  Hoare  v.  Rennie  (19),  I 
think  that  the  true  explanation  of  that 
case  is  that  the  plea  was  not,  so  to  speak, 
a  formal  plea ;  it  was  a  special  plea  which 
set  out  various  points  from  which  I  confess 
two  different  inferences  may  quite  well  be 
drawn,  and  as  you  draw  one  or  the  other 
I  think  the  decision  in  Hoare  v.  Rennie 
(19)  would  be  supported  or  not;  and  the 
Court  in  the  decision  upon  the  special  plea  in 
Hoare  v.  Rennie  (19)  seems  to  have  drawn 
the  sort  of  inference  from  the  special  plea 
which  one  would  expect  the  Court  to  draw 
from  the  statement  of  a  special  case.  So 
much  with  regard  to  the  fibrst  point,  whe« 
ther  the  plaintifEs  were  entitled  to  treat  the 
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conduct  of  the  defendants  as  putting  an 
end  to  the  contract  altogether. 

If  the  true  principle  is  that  laid  down 
in  Freeth  v.  Burr  (1),  I  agree  upon  the 
whole,  and  after  reflection,  with  the  Master 
of  the  Bolls  and  Lord  Justice  Lindley  in 
thinking  that  the  conduct  set  forth  in  the 
correspondence  in  this  case  does  not  amount 
to  such  a  refusal  to  be  bound  in  future  by 
the  contract  on  the  part  of  the  defendants 
as  entitled  the  plaintiffs  to  consider  the 
contract  at  an  end. 

With  regard  to  the  second  point,  it  seems 
to  me  that  section  10  of  the  Judicature  Act 
of  1875  lands  the  defendants.  Here  is  a 
debt  which  is  provable,  and  it  seems  to 
me  the  claim  on  the  other  side  for  the 
non-delivery  is  a  liability  which  is  prov- 
able, and  tiiat  being  so,  the  section  says 
that  the  rule  in  bankruptcy  shall  be  ob- 
served and  prevail  in  winding  up  as  to 
debts  and  liabilities  provable.  That,  I 
think,  is  sufficient  to  shew  that  in  a  wind- 
ing-up the  one  claim  can  be  set  off  against 
the  other  debt. 

Then,  if  that  is  so  in  the  winding-up, 
the  case  of  Peat  v.  Jonea  (10),  which  was 
a  decision  of  the  Appeal  Court,  appears  to 
me  sufficient  to  enable  the  defendants  to 
set  up  this  defence  in  this  action.  If  it 
was  not  for  section  10, 1  agree  in  thinking 
that  it  is  very  doubtful  whether  Order 
XIX.  rule  3,  would  by  itself  be  suffident. 
In  the  first  place,  I  think  it  is  a  mere  pro- 
cedure rule.  But  no  difficulty  probably 
arises,  because  in  the  last  two  lines  of  that 
rule  it  appears  that  the  Court  has  power 
to  prevent  any  set-off  or  counter-daim 
being  set  up  which  ought  not  to  be 
allowed ;  but  from  section  10  of  the  Act 
of  1875  it  is  quite  possible  the  counter- 
claim might  be  allowed  as  it  is  in  the  pro- 
cedure pointed  out;  and  the  3rd  rule  of 
Order  XIX.  shews  the  proper  way  of 
setting  up,  or  bringing  to  the  notice  of  the 
Court,  the  rights  of  the  parties  which 
have  been  established  by  section  10  of  the 
Judicature  Act.  For  these  reasons  I  think 
the  judgment  of  Lord  Coleridge  cannot  be 
supported. 

SolidtoTB — G.  M.  Clements,  for  appellants ; 
W.  W.  Wjmne  &  Son,  agents  for  Simpson  ^ 
North,  Liverpool,  for  respondents. 
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Bankruptcy — Execution  for  a  Sum  ex- 
ceeding  50Z. — Payments  on  Account  by 
Execution  Debtor  to  the  Sheriff'  unth 
Consent  of  Execution  Creditor — Right  to 
Balance  of  less  than  50Z. — Bankruptcy  Act, 
1869  (32  ilh  33  Vict.  c.  7),  s.  87. 

I%6  sheriff  in  possession  under  a  writ  of 
JL  fa,  for  a  sum^  with  possession  money,  ex- 
ceeding bOLf  received  from  the  debtor,  with 
the  knowledge  and  consent  of  the  execution 
creditor,  two  sums  on  account  which  re- 
duced the  amount  due  to  the  execution 
creditor  to  S7L  lOs.  The  trustee  in  liquida- 
tion of  the  affairs  of  the  execution  debtor 
paid  this  sum  to  the  sheriff,  who  ga/oe  up 
possession  of  the  goods  and  paid  the  money 
into  Court  to  await  the  event  of  an  inter- 
pleader iMiM;— Held,  that  the  37/.  10«. 
belonged  to  the  execution  creditor  and  not 
to  the  trustee. 

This  was  an  interpleader  issne  decided 
by  Lopes,  J.,  on  further  consideration, 
l^e  facts  and  arguments  appear  in  the 
judgment. 

Forbes^  Q.C.hni^YAso.  Arthur  Edwards\ 
for  the  plaintin,  the  trustee  in  liquidation. 

H.  Matthews,  Q.C.  (with  him  Alfred 
Toung)f  for  the  defendant,  the  execution 
executor. 

LoPBB,  J. — ^The  question  laised  in  this 
case  is  whether  the  plaintiff,  the  trustee 
in  liquidation^  or  the  defendant,  the  execu- 
tion creditor,  is  entitled  to  the  sum  of 
37/.  ISs.  2d.,  paid  into  Ck)urt  under  the 
following  drcumstanoes,  to  abide  the 
event  of '  this  interpleader  issue.  On 
the  3rd  of  November,  1881,  a  sum  of  5/. 
was  paid  to  the  sheriff  by  an  execution 
debtor,  whose  goods  were  in  the  pos- 
session of  the  sheriff  under  a  writ  of 
fi,  fa.  for  a  sum,  including  possession 
money,  exceeding  bOL,  and  a  further 
sum  of  10/.  on  the  4th  of  November, 
1881,  of  which  payments  the  solicitors  of 
the  execution  creditor  knew  and  approved ; 
and  they  also  gave  authority  to  the  sheriff 
to  allow  the  execution  debtor  further  time 
to  pay  the  balance  37/.  ISs.  2d,,  and  thus 
avoid  a  sale.  On  the  30th  of  November, 
1881,  the  trustee  in  liquidation  of  the 
affiiirs  of  the  execution  debtor  paid  the 
balance  of  37/.  10«.,  including  possession 


money,  to  the  sheriff,  who  gave  up  to  him 
possession  of  the  goods.  Now  it  is  clear 
that  had  these  payments  not  been  made 
the  87th  section  of  the  Bankruptcy  Act, 
1869,  would  have  applied,  and  the  plain- 
tiff would  be  entitled  to  the  sum  in  ques- 
tion— Ex  parte  Liverpool  Loan  Company  ; 
in  re  BtUlen  (1),  Ex  parte  Sims ;  in  re 
Chubb  (2)  and  Howes  v.  Young  and  Howes 
V.  Stone  (3).  It  therefore  remains  to  de- 
cide what  is  the  effect  of  the  two  pay- 
ments to  the  sheriff  which  reduced  the 
amount  below  50/.  It  has  been  held 
that  a  voluntaiy  abandonment  of  part  of 
the  debt  by  the  execution  creditor,  after 
judgment  signed  and  before  levy,  avoids 
the  operation  of  section  87  of  Uie  Bank- 
ruptcy Act,  1869 — In  re  Hinks  ;  ex  parte 
Berthier  (4).  This  principle  has  been  ex- 
tended in  the  case  of  Turner  v.  Bridgett 
{Wright,  claimant)  (5),  where  it  was  held 
that  the  execution  creditor  oould,  by 
abandoning  so  much  of  his  judgment  as 
might  be  necessaiy  to  keep  the  total 
amount  for  which  the  goods  were  sold 
under  50/.,  prevent  the  goods  vesting  in 
the  trustee.  If  that  case  be  good  law  the 
present  appears  to  be  an  a  fortiori  case. 
The  sums  of  61,  and  10/.  beu^  paid  boi%a 
fide  became  the  property  of  the  execution 
creditor,  and  could  not  be  recovered  by 
the  trustee.  In  Ex  panic  Sims  (2)  it  was 
held  that  it  was  the  sum  to  be  actually 
levied  by  sale  that  was  to  be  looked  at. 
Though  there  was  no  sale  here  the  pay- 
ment of  the  37/.  IBs.  2d.  by  the  trustee 
amounted  to  the  same  thing,  and  S7L 
1  Ss.  2d.  was  all  that  could  have  been  levied 
by  sale.  The  execution  creditor  is  there- 
fore, in  my  judgment,  entitled  to  the  sum 
in  the  hands  of  the  sheriff. 

Judgment  for  the  defendant. 

SolicitoiB — Pitman  k.  Son,  agents  for  S.  A. 
Ashmall,  Hanley,  for  plaintiff;  Crowder, 
Anstie  &  Vizard,  agents  for  Sannders  k 
Bradbury,  Birmingham,  for  defendant. 


(1)  42  Law  J.  Bep.  Bankr.  18;  Law  Bep.  7 
Ch.  App.  732. 

(2)  46  Law  J.  Bep.  Bankr.  103;  Law  Rep.  5 
Ch.  D.  376. 

(3)  46  Law  J.  Rep.  Ezch.  499 ;  Law  Rep.  1 
Bx  D.  146. 

(4)  47  Law  J.  Bep.  Bankr.  64 ;  Law  Rep.  7 
Ch.  D.  882. 

(6)  Ante,  pp.  374,  377;  W.N.  11  March,  1882, 
p.  34. 
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OAS8ABOGLON  V,   OIBB8. 


Saik — Measure  of  Damages — Merchant 
and  Commission  Agent — Purchase  ordered 
through  Agent — Injferior  Goods  forvoarded. 

A  eommission  agent  who  is  instructed  to 
buy  goods  of  a  specific  description  on  ac- 
count of  a  merchant,  and  who  buys  and 
forwards  goods  of  an  inferior  description, 
is  liable  to  recoup  the  merchant  the  amount 
of  the  loss  which  he  has  actucUly  sustained, 
and  is  not  liable  to  pay  the  difference 
between  the  value  of  the  goods  sent  and  the 
market  value  of  ^  goods  ordered  as  if  he 
were  a  vendor. 

On  the  23rd  of  March,  1882,  the  plain- 
tiff  telegraphed  to  the  defendants  through 
their  London  agents,  ''  A\  what  price  can 
you  buy  ten  cases  finest  dir  new  crop 
Persian  opium  f  "  The  defendants  replied 
naming  a  price.  On  the  25th  of  March 
the  plaintiff  gave  an  order  in  writing  to 
the  defendants'  agents,  which  they  tele- 
graphed to  the  drfendants,  ''to  buy  for 
my  account  ten  cases  finest  dry  new  Per- 
sian opium."  Subsequently  the  plidntiff 
in  the  same  way  oi^ered  twenty  more 
cases  of  the  same  drug.  The  defendants 
drew  on  the  plaintiff  in  respect  of  the 
opium,  and  the  bills  were  accepted  and 
paid. 

The  defendants  purchased  for  the  plain- 
tiff and  shipped  thirty  cases  of  what  they 
erroneously  believed  to  be  finest  dry  new 
crop  Persian  opium,  but  no  part  of  it  on 
examination  was  found  to  be  of  that  de- 
scription. The  plaintiff  refused  to  accept 
the  consignment,  which  was  sold  on  account 
of  those  concerned.  The  sale  realised  con- 
siderably less  than  the  market  price  of 
thirty  cases  of  finest  dry  new  crop  opium, 
and  the  plaintiff  claimed  the  difference. 
The  defendants  paid  300L  into  Court, 
which,  it  was  admitted,  would  be  sufficient 
to  recoup  the  plaintiff  for  the  loss  which 
he  had  actually  incurred. 

The  SoKeitor-Oeneral  {Sir  F.  Eersohdl) 
{Pollard  with  him^,  for  the  plaintiff.— The 
plaintiff  is  entitled  to  recover  the  differ- 
ence between  the  proceeds  of  the  sale  of 
the  opium  sent  and  the  market  price  of 
YOL.  61.— Q.B. 


finest  dry  Persian  opium.  The  relation 
between  commission  merchant  and  his 
principal  is  that  of  vendor  and  purchaser 
for  this  purpose.  It  is  so  laid  down  by 
Blackburn,  J.,  in  giving  his  opinion  to  the 
House  of  Lords  in  Irdand  v.  Livingstone 

(1). 
He  also  dted  Feise  v.  Wray  (2).    The 

effect  of  the  transaction  was  a  sale,  and 

this  was  not  destroyed  by  the  fact  that  the 

defendants  traded  as  commission  agents. 

Cohen,  Q.C.  {Anstie  with  him),  for  the 
defendants. — Ireland  v.  Livingstone  ( 1 )  was 
altogether  a  different  case.  The  defendants 
are  liable  for  the  consequences  of  their 
breach  of  duty,  and  that  is  all. 

He  dted  Johnston  v.  Kershaw  (3). 

The  SoKeitar-Oeneral  in  reply. 

The  judgment  of  the  Court  (4)  was  (on 
June  23)  delivered  by 

Williams,  J. — ^This  was  a  Special  Case 
stated  by  consent  of  the  parties  for  the 
opinion  of  the  Court  as  to  the  measure  of 
damages  which  the  plaintiff  was  entitled 
to  recover  against  the  defendants  under 
the  following  circumstances :    The  plaintiff 
is  a  merchant  in  London.    The  defendants 
are  commission  agents  at  Hong  Kong, 
having  an  agency  in  London.   On  the  23rd 
of  March,  1880,  the  plaintiff  enquired  of 
the  defendants  by  telegram  at  what  price 
they  would  buy  for  him  cases  of  the  finest 
dry  new  crop  Persian  opium.    The  defen- 
dants replied  to  this ;  and  on  the  25th  of 
March  the  plaintiff  gave  them  orders  to 
buy  for  his  account  certain  cases  of  the 
opium  described,  and  to  have  them  shipped 
by  mail  steamer.      About  the  26th  of 
March,  1880,  the  defendants  purchased  for 
the  plaintiffs  what  they  believed,  though 
erroneously  as  it  turned  out,  to  be  finest 
diy  new  crop  Persian  opium,  and  on  the 
3()th  of  March  by  letter  advised  the  plain- 
tiff of  the  purchase.     On  the  7th  of  April, 
1880,  the  defendants   forwarded  to  the 
plaintiff  invoices  of  the  opium,  and  advised 
him  that  they  had  drawn  upon  him  for 
the  amounts — ^namely,  1,22U.  3s.  lid,  and 

(1)  41  Law  J.  Bep.  Q.B.  301 ;  Law  Rep.  6 
H.L.  Gas.  896. 

(2)  8  Bast,  98. 

(8)  86  Law  J.  Bep.  Bzch.  44 ;  Law  Bep.  2 
Exch.  82. 
(4)  Manisty,  J.,  and  Williams,  J. 

4  G 


594 


QUEEN'S  BENCH  DIVISION. 


[N.a 


dumhoglon  r.  6ihh$. 

2,346^.  12«.     The  plaintiff  duly  accepted, 
and  paid  these  drafts.     Upon  the  arrival 
of  the  opium  in  London  it  was  discovered 
that  no  part  of  it  was  in  accordance  with 
the  oi*der,   but  it  was  soft  and  oily,  and 
unfit  for  the  purposes  to  which  the  finest 
dry   Persian   opium  is  applicable.     It  is 
admitted  for  the  purposes  of  this  Case  that 
there  was  not  in  the  market  at  Hong 
Kong  any  finest  dry  new  crop  Persian 
opium,  and  that  the  defendants  could  not 
have  purchased  any  for  the  plaintiff.    The 
plaintiff  immediately  rejected  the  whole  of 
the  opium,  and  refused  to  accept  it.     The 
plaintiff,  having  already  sold  a  portion  of 
the  opium,  had  to  make  an  allowance  to 
the  purchasers  of  170Z.  on  account  of  the 
inferiority  of  quality.     The  remainder  of 
the  opium  was  sold  at  a  lower  price  than 
that  paid  for  it  by  the  plaintiff.     The 
plaintiff  then  brought  this  action  against 
the  defendants  for  compensation  for  his 
loss,  and  in  clause  15  of  the  Case  his  claim 
is  thus  expressed  :  The  plaintiff  claims  to 
be  recouped  or  paid  by  the  defendants  the 
difference  between  the  market  price  of  the 
article  ordered  and  the  proceeds  of  the 
sale  of  the  drug  actually  sent,  as  damages 
for  the  above-mentioned  alleged  breach  of 
the  contract  of  agency  or  alleged  failure 
to  perform  at  all   the  said  contract,  or 
alleged  gi'oss  and  culpable  negligence  as 
such    agents  in   their    conduct  of   such 
agency  and  performance  of  their  duties  in 
connection  therewith,  or  as  damages  for 
the  breach  of  warranty  and  promise  to 
purchase  alleged  to  be  contained  in  the 
telegrams  and  letters.      The  defendants 
have  paid  into  Court  the  sum  of  300Z.,  and 
the  plaintiff  admits  that  if  the  defendants 
are  only  liable  to  make  good  the  loss  actu- 
ally sustained  by  him  in  consequence  of 
the  defendants'  breach  of  duty,  the  300Z. 
is  sufficient  to  satisfy  his  claim,  and  the 
question  is  whether  the  plaintiff  is  entitled 
to  claim  for  loss  beyond  that  amount." 

We  are  of  opinion  that  the  plaintiff  is 
not  entitled  to  recover  from  the  defendants 
anything  beyond  his  actual  loss.  The 
plaintiff  employed  the  defendants  as  his 
agents  to  purchase  the  opium  for  him,  and 
their  duty  was  to  use  due  care,  skill  and 
diligence  in  executing  his  orders ;  and  for 
their  failure  in  this  respect  they  are  liable 
to  the  plaintiff  for  all  loss  and  damage 


sustained  by  him  through 'their  omiarion 
and  n^ligence. 

The  plaintiff  seeks  to  treat  them  as 
vendors  of  the  opium  to  him,  and  to  hold 
them  responsible  for  damages  as  for  a 
breach  of  warranty  of  the  kind  and  quality 
of  the  goods,  in  which  case  the  measure 
of  damages  would  be  not  merely  the  dif- 
ference between  the  cost  to  him  of  the 
goods  and  their  real  value,  but  the  differ* 
enoe  between  Che  value  of  goods  of  the 
description  sold  and  of  the  goods  actually 
sent.    A  single  illustration  is  sufficient  to 
shew  the  fallacy  of  the  plaintiff's  oonten- 
tion.    Suppose  one  instructs  a  commission 
agent  to  purchase  for  him  a  very  valuable 
original  picture,  if  it  should  be  offered  for 
sale,  and  the  agent  carelessly  bids  for  a 
picture  under  the  belief  that  it  is  the 
original,  and  it  is  Iqiocked  down  to  him 
for,  say,  100^.,  and  he  informs  his  employer 
that  he  has  bought  the  picture  for  that 
sum,  and  his  employer  remits  the  mon^, 
and  the  picture  is  forwarded,  but  upon 
arrival  is  discovered  to  be  merely  a  copy. 
The  employer  rejects  the  picture,  and  it  is 
sold  for  90/.    Now  suppose  that  if  it  had 
been  the  original  picture  it  would  have 
been  worth  1,000/.,  is  the   agent    liable 
for  910/.  damages,  or  cmly  for  the  actual 
loss  caused  to  his  employer  through  his 
want  of  care  and  skill.    It  seems  to  us 
that  the  latter  is  the  true  measure  of 
damages,  and  therefore  that  our  judgment 
should  be  for  the  defendants. 

JudgmevUfor  the  defendanU, 

Solicitora— Palnes,  Layton  &  Pollock,  for  plain- 
tiff ;  Flux  &  Leadbitter,  for  defendants. 
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Eusband  and  Wife — Married  Woman — 
Separate  Estate — LiahUUy  for  Debts  con- 
tracted before  Marriage — 33  i:  34  Vict.  c. 
93.  s.  12-^Praetice-' Interpleader — Orders 
/.  rtde  2,  and  XL,  rule  10. 

The  plaintifsued  the  de/endani,  a  mar- 
*  Coram  Jessel,  M.R.,  and  Lindley,  L.J. 
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ried  fooman,  without  her  hushamd^for  debts 
contracted  before  her  marriage^  and  re- 
covered jttdgment  agamst  her,  and  the 
eherijff^  seized  jewels  which  had  been  pre- 
sented to  her  on  her  marriage.  Thehashomd 
ckAmed  the  jewels  as  his  property.  An  order 
was  made  for  the  trial  of  an  interpleader 
issue^  and  upon  the  trial  of  the  issue  the 
husband  obtained  a  verdict  in  his  favour. 
A  settlement  had  been  executed  on  the 
marriage f  which  declared  that  jewels  of  the 
wife  should  belong  to  her  for  her  separaU 
use.  Upon  a  motion  for  a  new  trials  t^ie 
settlement  not  being  before  the  Court,  and 
it  being  assumed  tfuU  the  settlement  did  not 
affect  the  articles  in  dispute, — Held,  by 
Mathsw,  J.  (Oavb,  J.,  dissenting),  that 
the  jewels  were  in  the  nature  of  parapher- 
nalia,  cmd  could  not  be  aXieriated  during 
coverture  without  the  husband*s  consent. 

But  upon  the  settlement  being  produced 
before  the  Court  of  Appeal: — Held,  tftat 
the  jewellery,  beiaig  thereby  declared  to  be 
the  separate  property  of  the  wife,  was  liable 
to  be  seized  by  the  execution  creditor,  and 
that  it  UHU  not  necessary  for  the  husband 
to  be  made  a  party  to  the  action. 

Order  XL.  rule  10  applies  as  well  to 
proceedings  in  interpleader  as  to  ordinary 
actions,  although  the  old  practice  in  inter- 
pleader is  preserved  by  Order  I.  rule  2; 
therefore,  on  a  rule  for  a  new  trial  of  an 
interpleader  issue,  the  Court  has  juris- 
diction to  direct  judgment  to  be  entered 
instead  of  ordering  a  new  trial. 

Motion  for  a  new  trial  in  an  interpleader 
issue. 

An  action  was  brought  by  Madame  Marie 
Mercier,  a  milliner,  against  Mrs.  Hwfa 
Williams  for  the  piice  of  goods  supplied  to 
her  before  her  marriage.  The  husband 
was  not  made  a  defendant.  The  plaintiff 
recovered  judgment  by  default  for  1,090^. 
5*.  id.,  and  on  the  30th  of  September, 
1881,  levied  execution  by  seizing  a  quan- 
tity of  jewellery  as  belonging  to  Mrs.  Wil- 
liams. 

The  husband  then  claimed  the  jewels  as 
his  property,  and  upon  an  interpleader 
summons  being  taken  out  by  the  sheidff, 
an  issue  was  directed  to  try  the  question, 
whether,  at  the  time  of  the  execution,  the 
goods  were  the  property  of  the  husband  as 
against  the  plaintiff. 
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It  was  admitted  that  the  jewels  in 
question  were  presents  which  had  been 
given  to  Mrs.  Williams  on  the  occasion  of 
her  marriage. 

Previously  to  the  marriage  a  settlement 
had  been  made,  dated  the  21st  of  March, 
1881,  and  by  this  settlement  it  was  pro- 
vided that  all  real  and  personal  property 
to  which  the  wife,  or  the  husband  in  her 
right,  at  any  time  during  the  intended 
coverture  should  become  entitled,  whether 
in  possessiony  reversion  or  otherwise,  ex- 
cept jewels,  trinkets,  ornaments  of  the 
person  and  articles  of  the  like  nature, 
which  it  was  thereby  declared  should  be- 
long to  the  wife  for  her  separate  use,  should 
be  assigned  and  transfen^d  to  the  trustees 
of  the  settlement  upon  the  trusts  therein 
declared. 

On  the  trial  of  the  interpleader  issue 
on  the  15th  of  February,  1882,  Lord 
Coleridge,  C.  J.,  directed  the  jury  that  in 
law  the  goods  were  the  property  of  the 
husband,  the  plaintiff  in  the  issue,  and  a 
verdict  was  found  in  accordance  with  that 
direction. 

Madame  Mercier  then  obtained  a  rule 
nisi  for  a  new  trial;  and  on  the  4th  of 
April  a  Divisional  Court,  consisting  of 
M!athew,  J.,  and  Cave,  J.,  delivered  the 
following  judgments,  in  which  they  dis- 
sented flrom  one  another,  and  consequently 
the  rule  was  discharged. 

Mathew,  J. — The  jewels  seized  weie 
claimed  by  the  plaintiff  as  his  property  in 
rightof  his  wife ;  while  the  creditor  asserted 
her  right  to  seize  them  in  execution,  on  the 
ground  that  they  were  the  separate  pro- 
perty of  the  wife.  The  judgment  having 
been  obtained  in  an  action  against  the  wife 
alone,  after  her  marriage,  in  respect  of  a 
debt  of  hers  while  single,  the  sole  question 
reserved  and  argued  was,  whether  or  not 
the  articles  seized  were  the  wife's  separate 
property.  A  marriage  settlement,  in  which 
none  of  the  articles  in  dispute  were  re- 
feired  to,  was  executed  before  the  maniage. 
Upon  the  cross-examination  of  the  plaintiff, 
who  claimed  them  as  his,  it  appeared  that 
the  articles  seized  wei*e  of  two  classes — 
first,  jewels  acquired  by  the  wife  some 
time  before  her  marriage;  and  secondly, 
wedding  presents  made  by  friends  or  by 
.her  husband.    As  to  the  first  class  the 
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husband's    tiUe  was    not    disputed,   but 
as  to  the  second  it  was  argued  that  the j 
were  the  separate  property  of  the  wife.    In 
support  of  this  contention  reliance  was 
placed  on  the  case  of  Graham  v.  London- 
derry  (1)  as  authority  for  the  proposition 
that  gifts  made  to  a  lady,  upon  the  occa- 
sion of  her  marriage,  of  articles  intended 
to  be  worn   by  her    as    personal  omar 
ments,  are  her  separate  property.     There 
can  be  no  doubt  that  property  may  be 
bestowed  upon  a  woman  while  single,  or 
during  marriage,  in  such  a  manner  as 
tD  indicate  an  intention  to  benefit  her 
to  the  exclusion  of  her  husband.      But 
this  intention  must  be  indicated  clearly 
and  unequiTocaJly — Grant  v.  GramJt  (2)  and 
Mews  V.  Mews  (3).    It  was  argued  in  this' 
case  that,  although  there  was  no  proof  of 
any  intention  expressed  in  words  to  create 
such  a  separate  interest  in  the  wife,  the  occa- 
sion upon  which  the  jewels  were  received 
by  the  lady  was  of  itself  sufficient  to  shew 
that  the  articles  were  intended  to  be  hers 
exclusively.    I  cannot,  however,  assent  to 
this  view  of  the  law.     Each  case  must 
depend  upon  its  own  circumstances.     It 
is  a  question  of  fact  whether  the  property 
is  the  husband's  or  the  wife's,  and  the 
jiresumption  of  the    husband's    title    to 
chattels  in  the  possession  of  the  wife  is 
not  to  be  displaced  without  adequate  proof 
that  the  chattels  were  so  acquired  by  the 
>vife  as  to  exclude  his  right  to  them.     In 
Ridoui  V.  The  Earl  of  Plymouth  <4)  and 
Jervoise  v.  Jervoise  (5)  jewels  given  to  a 
wife  by  her  husband  and  by  a  third  per- 
son were  held  to  be  part  of  her  **  para- 
phernalia," and  not  her  separate  property. 
No  single  fact  was  given  in  evidence  in 
support  of  the  creditor's  contention,  be- 
yond the  admission  of  the  husband  that 
the  jewels  had  been  received  by  the  wife 
as  wedding  gifts.     It  seems  to  me  unrea- 
sonable to  impute  to  those  who  make  wed- 
ding presents  ^which  are  often  of  no  great 
intrinsic  value)  any  clear  and  decisive  in- 
tention Bs  to  the  ultimate  disposition  or 
ownership  of  the  ai'ticles    given.     It  is 

(1)  3  Atk.  39.«?. 

(2)  34  Beav.  623 ;  34  Law  J.  Rep.  Cliaca 

641. 

(3)  15  Beav.  529. 

(4)  2  Atk.  104. 

(5)  17  Beav.  566 ;  23  Law  J.  Rep.  Ghanc.  708. 


quite  true  that  it  may  not  be  intended 
that  the  husband  shall  have  the  possession 
of  them,  or  that  hia  creditors  shall  seise 
them.  But,  on  the  other  hand,  it  is  not 
contemplated  (especially  if  the  giver  be 
a  friend  of  the  husband)  that  &e  wife 
shall  give  away  or  sell,  or  that  her  credi- 
tors shall  seize,  what  was  intended  to  be  a 
memorial  of  the  goodwill  of  the  giver  both 
to  the  husband  and  wife.  The  reasonable 
inference  would  seem  to  be  that  per- 
sonal ornaments  of  any  considerable  value 
presented  to  the  wife  were  intended  to  go 
with  similar  articles  presented  by  the  hus- 
band, and  to  be  a  part  of  her  **  parapher- 
nalia," and  therefore  to  be  property  which 
could  not  be  alienated  during  coverture 
without  the  husband's  consent.  In  this 
case  I  think  no  evidence  was  given  which 
ought  to  have  been  submitted  to  the  jury 
in  support  of  the  creditor's  contention,  and 
therefore  that  this  verdict  should  stand  in 
favour  of  the  plaintiff  the  husband. 

Cavb,  J. — In  this  case  I  am  of  opinion 
that  the  distinction  between  "parapher- 
nalia "  and  gifts  by  a  relative  or  stranger 
to  the  wife  in  contemplation  of  marriage 
did  not  receive  sufficient  attention,  and 
that  there  ought  to  be  a  new  trial.  In 
Graham  v.  Londonderry  (1)  it  was  held 
that  if  articles  of  the  nature  of  '*  para- 
phernalia "  are  given  to  a  woman  before  or 
after  marriage  by  a  father  or  a  relative  or 
even  a  stranger,  they  are  to  be  deemed 
to  be  absolute  gifts  to  her  separate  use, 
and  that,  if  received  with  the  consent  of 
her  husband,  he  cannot,  nor  can  his  credi- 
tors, dispose  of  them  any  more  than  of 
any  other  property  received  and  held  to 
her  separate  usa  This  distinction  be- 
tween "  paraphernalia"  and  articles  of  a 
like  nature  given  by  a  relative  or  stranger 
is  recognised  as  undoubted  law  by  writers 
of  authority — Eoper  on  Huthand  and  Wife 
(6)  and  Story  on  Equity  Jurisprudent 
(7) ;  and  I  think,  therefore,  that  the  case 
ought  not  to  have  been  withdrawn  from 
the  jury,  and  therefore  that  there  ought 
to  be  a  new  trial;  but  as  my  brother 
Mathew  is  of  a  different  opinion,  the  vet^ 
diet  will  stand  for  the  plaintiff. 

Against  this  decision  Madame  Merrier 
now  appealed. 

(6)  Vol.  2.  ch  17.  8. 

(7)  Vol.  2.  s.  1377. 
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At  the  hearing  of  the  appeal,  Jeaael, 
M.R.y  asked  to  see  the  origiiial  settlement, 
which  had  not  been  produced  either  at  the 
trial  or  before  the  Divisional  Court.  It 
was  accordingly  produced. 

Tomlinson  and  Garth,  for  the  appellant. 

A.  Cock  {Sir  E.  Qiffa/rd,  Q.C.,  with 
him),  for  the  respondent  Mr.  Williams. 
— ^The  verdict  on  the  issue  was  rightly 
found  for  the  plaintiff,  because,  admitting 
that  the  jewels  were  the  separate  property 
of  Mrs.  Williams,  the  husband  must  take 
them  as  trustee  for  her.  At  law,  there- 
fore, they  were  his  property,  and  the  sheriff 
could  not  seize  them  in  execution  of  a 
judgment  recovered  against  the  wife  alona 
The  husband  should  have  been  joined  as 
a  defendant  in  the  original  action. 

Moreover,  if  the  verdict  upon  the  issue 
was  wrong,  there  must  be  a  new  trial,  for 
the  Court  cannot  on  this  appeal  give  judg- 
ment for  the  defendant.  Order  XL.  rule 
10,  does  not  apply  to  interpleader,  because 
by  Order  L  rule  2,  the  old  practice  and 
procedure  in  interpleader  are  still  pro- 
served. 

Jbssel,  M.R — When  the  settlement  is 
looked  into  it  becomes  quite  plain  that 
these  jewels  are  the  separate  property  of 
the  wife.  They  were  her  property  before 
the  marriage,  and  on  the  marriage  they 
became  the  property  of  the  husband,  and 
the  settlement  then  made  them  the  sepa- 
rate property  of  the  wife.  Now  section 
12  of  the  Married  Women's  Property 
Act,  1870  (33  &  34  Vict.  c.  93),  pro- 
vides that  ''  a  husband  shall  not  be  liable 
for  the  debts  of  his  wife  contracted  be- 
fore marriage  (8) ;  but  the  wife  shaU  be 
liable  to  be  sued  for,  and  any  property 
belongings  to  her  for  her  separate  use 
shall  be  liable  to  satisfy,  such  debts  as  if 
she  had  continued  unmarried."  That  is, 
execution  can  issue  against  her  as  if  she 
were  unmarried.  It  is  not  therefore  ne- 
cessary to  join  the  husband  with  her  in 
the  action. 

With  reference  to  the  order  that  we 
ought  now  to  make,  it  is  perfectly  dear 

(8)  So  much  of  this  section  is  repealed  by 
section  1  of  37  &  38  Vict.  c.  60  (The  Married 
Women's  Property  Act  1870  Amendment  Act 
1874). 
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that  Order  XL.  rule  10,  applies  to  every 
application  for  a  new  trial ;  interpleader 
proceedings  are  not  excepted.  It  is  true 
that  by  Order  I.  rule  2,  the  old  practice  of 
interpleader  is  continued;  but  in  Order 
XL.  rule  10,  there  are  no  negative  words 
to  exclude  the  new  powers  of  the  Court  in 
carrying  out  that  practice.  We  must 
therefore  declare  that  the  property  which 
was  seiaed  was  the  separate  property  of 
the  wife,  and  judgment  must  be  entered 
for  the  execution  creditor,  with  costs 
both  in  the  Court  of  Appeal  and  in  the 
Divisional  Court. 

LiNDLEY,  L.  J. — I  think  that  the  settle- 
ment is  open  to  no  other  construction  than 
that  which  the  Court  now  puts  upon  it. 
Although  it  is  tme  that  the  old  practice 
in  interpleader  is  to  be  pursued,  yet  in  a 
case  like  the  present,  where  there  is  really 
nothing  to  be  tried,  I  am  of  opinion  that 
the  Court  of  Appeal  does  not  exceed  its 
powers  in  directing  a  verdict  to  be  entered 
instead  of  ordering  a  new  trial.  The  ver- 
dict will  therefore  be  for  the  execution 
creditor. 

Solicitors — Pawle  k,  Fearon,  for  respondent 
Lewis  &  Lewis,  for  appellant. 
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1882. 

Julys 

Principal  a/nd  Surety/  —  Continuing 
Guarantee — Death  of  Co-surety — Notice 
to  Creditor. 

A  firm  of  bankers  took  a  continuing 
guarwnJtM  for  advances  to  a  customer  in 
the  form  of  a  joint  and  several  bond  from 
two  sureties.  One  of  the  sureties  died, 
and  after  notice  thereof  the  hank  made 
further  adwvnces  to  the  customer : — Held, 
iha^  the  surviwng  surety  was  liable  to  the 
bank  in  respect  of  such  advances. 

This  was  an  action  brought  by  a  firm 
of  bankers  at  Leeds  upon  a  joint  and 

*  Qfram  Lord  Coleridge,  C.J ;  Brett,  L.J., 
and  Cotton,  L.J. 
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several  bond  against  one  of  two  sureties. 
The  plftintiffH  in  their  statement  of  claim, 
after  setting  out  the  terms  of  the  bond, 
admitted  that  one  of  the  co-sureties  died 
in  1872,  that  the  bank  had  notice  of  his 
death,  and  that  since  that  time  the  prin- 
cipal debtors  had  paid  into  the  bank  sums 
Biufficient  to  cover  the  balance  due  at  the 
date  of  the  death  of  the  surety  to  the  bank 
from  them,  but  alleged  that  since  that 
time,  and  up  to  the  date  of  the  liquidation 
proceedings  instituted  by  the  principal 
debtors  in  1881,  the  bank  had  made  fur- 
ther advances  to  the  principal  debtors  to 
the  full  amount  guaranteed  by  the  defen- 
dant. In  his  statement  of  defence  the 
defendant  alleged  that  the  death  of  the 
co-surety  was  known  to  him  about  the 
time  that  notice  thereof  was  given  to  the 
bank,  that  shortly  afterwards  he  and  the 
plRintiflfk  had  notice  of  the  existence  of  the 
will  of  the  said  co-surety,  and  that  the 
executors  thereunder  had  proved  the  same, 
and  had  opened  an  account  on  behalf  of 
the  estate  in  their  names  as  executors  of 
the  said  will  in  the  plaintifis'  bank;  that 
since  such  notice  and  such  opening  of  an 
account  sufficient  sums  had  been  paid  by 
the  principal  debtors  into  their  account 
with  the  bank  to  cover  the  balance  due  to 
the  bank. 

To  this  the  plaintifib  demurred ;  and  on 
the  4th  of  February,  1882,  judgment  was 
given  by  Field,  J.,  for  the  plaintiflk 

The  defendant  appealed. 

Peiheramy  Q.G.  (with  him^.  0,  AshUm), 
for  the  appellant. — ^It  was  an  implied  term 
that  when  the  liability  of  the  co-surety 
ceased,  that  of  the  defendant  should  also 
cease,  on  the  same  principle  as  that  on 
which  a  Court  of  equity  would  hold  that 
a  surety  who  signs  a  joint  guarantee  is 
entitled  to  have  the  other  co-surety  sign. 
The  liability  of  the  defendant's  co-surety 
oeaaed  on  his  death  and  notice  thereof  to 
the  bank — GouUhart  v.  ClemerUson  (1)  ; 
and  the  defendant  having  lost  his  right  to 
contribution  ought  to  be  held  to  be  dis- 
charged from  liability.  HUU  v.  WUmot 
(2)  was  also  dted. 

(1)  49  Law  J.  Bep.  Q.B.  204;  Law  Rep. 
6  Q.B.  D.  42. 

(2)  44  Law  J.  Bep.  Kxch.  10 ;  Law  Bep.  10 
Bxch.  10. 


Barber,  Q,C.  (with  him  Faber),  for  the 
respondents. — The  defendant  is  still  liable 
on  his  several  covenant,  notwithstanding 
the  death  of  his  co-surety,  which  did  not, 
like  some  act  of  the  creditor,  relieve  him 
from  -liability  any  more  thfua  the  insol- 
vency or  bankruptcy  of  the  co-guarantor. 
In  GouUhart  v.  GlemerUaon  (1)  the  notice 
was  given  by  the  executor  of  one  co-surety 
who  was  himself  co-guarantor,  and  Bowen, 
J.,  evidently  thought  it  possible  that  he 
could  be  liable  as  surviving  guarantor  (2). 

Lord  Coleridge,  C.J. — It  seems  to  me 
that  the  defendant  is,  without  doubt,  liable 
under  an  instrument  clearly  in  terms  ren- 
dering him  liable.  It  is  said  that,  although 
as  between  him  and  the  bank,  nothing 
has  been  done  by  the  latter,  yet  he  is  not 
liable  on  some  suggested  equitable  ground. 
In  the  cases  cited  in  the  course  of  the 
argument  there  was  a  clear  equity,  the 
creiditors  having  themselves,  without  no- 
tice to  one  surety,  done  something  which 
altered  the  position  of  the  other. 

In  this  case  there  is  nothing  of  that 
kind.  The  death  of  one  or  both  parties 
at  some  time  or  another  must  have  been 
contemplated,  and  it  is  clear  that  either 
party  might  have  determined  the  guarantee, 
for  the  consideration  here  was  not  made 
payable  at  once,  but  at  intervals,  and 
therefore  there  was  power  to  refuse  to 
continue  to  be  liable. 

Here  there  was  a  death  of  one  of  the 
guarantors,  of  which  notice  was  given  to 
the  bank,  who  did  nothing,  nor  were  any 
steps  ta.ken  towards  altering  the  position 
and  liabilities  of  the  parties.  At  law, 
therefore,  the  defendant  remained  liable, 
and  I  can  see  no  equity  to  release  him  from 
the  liability.  The  decision  of  the  Court 
below  must  be  affirmed. 

Brett,  L.J. — Here  there  is  a  joint  and 
several  obligation  of  two  obligors.  In 
regard  to  their  several  liability  they  are 
distinct,  and  in  a  similar  poeitioii  to  that 
of  a  single  guarantor,  who  would  have  a 
right  to  put  an  end  to  advances  by  notice, 
but  till  he  does  so  the  bank  would  have  a 
right  to  go  on  making  advances.  The 
defendant  is  therefore  clearly  liable  at 
law.  But  it  is  said  that  he  is  relieved  by 
some  equity,  that  he  is  released  by  the 
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death  of  bis  cx>-«iire1y,  of  which  notioe  waa 
givesi  to  the  bank,  because  bis  remedy  over 
against  that  ooHSurely  ceased.  But  the 
&ct  of  the  death  is  not  the  act  of  the 
bank ;  and  the  argument  must  go  so  far  as 
to  say  that  if  a  co-surety  becomes  bank- 
rupt the  liability  of  the  o^er  surety  ceases. 
This  would  be  to  strike  out  the  separate 
liability.  If  the  bank  has  released  one 
of  the  co-sureties  the  other  would  be  no 
longer  liable,  but  nothing  has  been  done 
by  the  bank,  and  I  therafore  think  that 
the  plaintiffs  are  entitled  to  recover  on 
their  l^gal  right,  and  that  the  decision  of 
the  Court  below  must  be  affirmed. 

Cotton,  L.J.,  concurred. 

AppecU  dismissed. 


Solidtors — Pateraon,  Snow  &  Blozam,  agents 
for  Dibb»  Atkinson  k.  Braithwaite,  Leeds,  for 
plaintiffs;  Emmet  k,  Co.,  agents  for  J.  W. 
Addjman,  Leeds,  for  defendant. 


1882.   1  BROWN  9.  THB  MANCHESTER, 

March  24.  >      Sheffield   and   lincoln- 

April  4.    j  SHIRB  RAILWAY  COMPANY. 

Railway  Company  —  By-laws  —  Rates 
for  Carriage  of  Goods — "  Jv^st  amd  Reason- 
able Condition  " — Alternative  Rate — Rail- 
way and  Canal  Traffic  Act,  1854  (17  <£^ 
18  Viet.  c.  31),  s.  7. 

The  plaint\ff^f  by  a  contract  in  writing^ 
undertook  and  agreed  to  free  amd  relieve 
the  defendcmt  company ^  and  aU  other  com- 
panies over  whose  Unesjish  consigned  to  the 
defendants  for  carriage  might  be  sent^from 
"  aU  claims  or  liability  for  loss  or  damage 
by  delay  in  transit,  or  from  whatever  cause 
arising,**  in  consideration  of  the  defendants 
carrying  the  same  at  a  rate  one-fifih  lotoer 
than  if  no  stAch  undertaking  were  given : 
Held,  that  there  being  an  alternative  rcUe, 
the  condition  thcU  the  company  should 
be  free  from  aU  claim  or  liability,  if  tough 
absolute  and  containing  no  exception,  was 
nevertheless  just  and  reasonable. 

This  was  a  Special  Case  stated  by  the 


County  Court  Judge  at  Qrimsby,  of  which 
the  following  are  i^e  material  pcurts : — 

The  plaintiff  was  a  fish  merchant  of 
Oreat  Grimsby,  and  had  been  in  the  habit 
for  some  years  of  consigning  live  codfish  to 
the  defendants  for  transport  to  Billingsgate 
Market. 

On  the  28th  of  December,  1880,  the 
plaintiff  signed  the  following  *'nak  note." 

"  Manchester,  Sheffield  and  Lincolnshire 

"  Railway. 
"Risk  Note. 

«  Qrixnfiby  Dock  Station, 
*' December  28, 1880. 

"  Sir, — I  beg  to  inform  you  that  to  par- 
ties willing  to  free  and  relieve  this  com- 
pany, and  the  other  railway  companies 
over  whose  lines  fish  may  be  forwarded 
from  any  of  our  stations,  from  all  liability 
for  loss  or  damage  by  delay  in  transit^  or 
from  whatever  other  cause  arising,  the 
company  agree  that  the  rates  charged  will 
be  one-fifth  lower  than  where  no  such 
undertaking  as  the  annexed  is  granted. — 
I  am,  sir,  for  and  on  behalf  of  the  company, 
your  obedient  servant, 

"Jambs  Rebd." 

"  December  28, 1880. 

"Sir, — In  reference  to  the  above,  I 
request  that  you  will  forward  all  fish 
delivered  by  me  or  on  my  account  from 
any  of  your  stations  at  the  lower  rate,  and 
I  undertake  and  agree  to  free  and  relieve 
the  railway  companies  from  all  claiins  or 
liability  for  loss  or  damage. 

"  Tins  undertaking  to  remain  in  force 
from  the  present  date  until  December  31, 
1885. — I  am,  sir,  your  obedient  servant, 
"Henry  Wiluam  Brown." 

"Mr.  Reed,  Grimsby  Dock  Station, 
Manchester,  Sheffield  and  Lincolnshire 
Railway  Company. 

"Witness,  W.  H.  Watkinson." 

With  the  exception  of  the  signatures, 
date  and  address,  the  above  was'in  a  litho- 
graph form,  frirnished  by  the  defendant 
company. 

In  accordance  with  this  undertaking,  all 
-fish  was  from  that  date  forwarded  for  the 
plaintiff  at  the  lower  rate. 

On  April  13,  1881,  two  days  before 
Qood  Friday,  the  quantity  of  fish  delivered 
by  the  fish    merchants  at  Grimsby  for 
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transit  by  the  defendants'  lines  to  London 
was  much  in  excess  of  the  ordinary  amount, 
but  no  consignments  were  refused  by  the 
defendant  company,  nor  special  provisions 
made  or  steps  taken  for  the  sending  off  the 
vans  of  fish  in  such  time  as  that  they  could 
reach  Billingsgate  Market  as  usufJ ;  nor 
was  any  notice  or  warning  given  to  the 
plaintiff,  who  accordingly,  instead  of  keep- 
ing his  fish  alive  till  they  could  be  sent  off, 
stunned  them  as  usual,  and  packed  them 
ready  to  be  sent  off. 

The  plaintiff's  fish,  in  consequence,  not 
being  sent  off  till  3.25  a.m.  on  April  14, 
instead  of  by  the  8.40  p.m.  train  on  the 
13th,  were  too  late  for  Billingsgate,  and 
the  plaintiff  suffered  loss  theraby. 

The  learned  Judge  held  that  the  d^en- 
dant  company  had  failed  to  justify  the 
delay  which  had  taken  place  in  delivering 
the  fish  consigned  to  them  for  carriage, 
and  that  they  were  not  protected  by  the 
"Risk  Note"  which  the  plaintiff  had 
signed;  and  directed  judgment  to  be 
entered  for  the  plaintiff  for  1/.  and  costs. 
The  question  for  the  Court  was  whether 
this  judgment  was  right. 

OuUi/,  Q.C.  (with  him  C.  A,  Bussell),  for 
the  ddfendants  appealing. — The  reduction 
of  the  rate  by  one-fifth  was  the  considera- 
tion for  the  signing  of  the  contract,  and 
the  plaintiff  had  the  option  of  the  uncon- 
ditional  legal  rate,  which  it  is  admitted 
was  published.  And  this  condition  freeing 
the  company  from  lia.bility  is,  if  there  be 
an  alternative  rate,  just  and  reasonable-— 
Leina  v.  OrecU  Western  BaUway  Company 
(1) — which  in  the  absence  of  an  option 
given  to  the  sender  would  no  doubt  be 
unjust  and  unreasonable — Booh  v.  North 
EcL8tem  BaUway  Compcmy  (2). 

Cyril  Dodd  (with  him  Waster,  Q.C), 
for  the  plaintiff  (respondent). — The  fact 
that  alternative  rates  are  offered  by  the 
company  is  only  an  element  to  be  con 
sidered  in  the  case,  and  does  not  make  an 
unreasonable  condition  good.  The  Judge 
has  here  held  that  the  condition  was  not 
just  and  reasonable.  There  is  no  case 
where  it  has  been  reasonable  for  a  com- 

(1)  47  Law  J.  Bep.  Q.6.  ISl ;  Law  Rep.  3 
Q.B.D.  195. 

(2)  .S6  Law  J.  Rep.  Exch.  8.3 ;  Law  Rep.   2 
Bzch.  173. 


pany  to  contract  itself  out  of  all  liabilily. 
The  case  of  OlmUter  v.  The  Oreal  Western 
Baihoay  Company  (3),  on  which  the 
defendaiits  relied  at  the  trial,  expressly 
excludes  wilful  misconduct^  as  indeed  do 
all  the  other  authorities.  No  option  was 
really  given,  as  the  only  alternative  was 
the  ordinaiy  rate  which  any  one  could  have. 
In  AsJ^enden  v.  The  London,  Brighton 
cmd  South  Coast  'Baihoay  Company  (4), 
the  judgment  went  on  the  ground  ti^t  it 
must  be  unreasonable  to  get  rid  of  all  lia^ 
bility  of  every  sort  and  kind,  and  it  may 
well  be  that  there  is  something  in  the 
nature  of  an  implied  contract  to  take 
reasonable  care — McMarms  v.  The  Lofnoor 
shire  and  Yorkshire  Bailway  Con^pany 
(5).  The  onus  of  proving  the  rsason- 
ablenees  of  the  condition  lies  on  the  com- 
pany— Peek  V.  The  North  Staffordshire 
Ba/ikoay  Company  (6).  This  was  not 
loss  by  delay  in  transitu,  but  only  a 
case  of  not  starting,  and  the  condition 
does  not  apply.  AUday  v.  The  Great 
Western  Bailway  Company  (7)  was  also 
cited. 

Mathsw,  J. — ^The  only  point  necessary 
for  us  to  consider  in  the  judgment  of  the 
County  Court  Judge  is  the  second,jiamely, 
whether  the  company  is  or  is  not  exempted 
from  liability  by  the  terms  of  this  speoial 
contract.  [His  Lordship  then  read  the 
letter  of  December  28, 1880,  and  the  reply 
thereto.]  One  difficulty  that  has  presented 
itself  to  us  in  the  course  of  the  case  is  that 
it  is  not  stated  or  shewn  what  the  alterna- 
tive rates  were ;  but  it  is  agreed  on  both 
sides  that  there  were  certain  rules  as  to 
rates  by  which  no  conditions  were  imposed 
on  t^e  customers  and  the  company  re- 
mained liable  as  common  carriers.  Then 
there  was  evidently  an  option  available  to 
the  customers.  Here  there  was  a  per^ 
fectly  dear  agreement  by  the  company  (m 
the  one  hand  to  carry  for  one-fifth  less, 
and  the  plaintiff  on  the  other  to  free  the 
company  from  all  liability*  The  oolj 
question  is  then  whether  that  agreement 

(3)  29  Law  Times,  N.S.  423. 

(4)  Law  Rep.  6  Ex.  D.  190. 

(5)  4  HorL  &  K.  327. 

(6)  10  H.L.  Cas.  478 ;  82  Law  J.  Rep.  Q.B. 
241. 

(7)  6  B.  &  8.  903. 
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is  reasonable  or  not.  We  must  bear  in 
mind  in  deciding  this  question  that  it  is 
clearly  made  ont  that  there  were  customary 
alternative  rates,  that  the  plaintiff  volun- 
tarily entered  into  this  agreement,  as  did 
all  the  neighbouring  fishmongers,  that  it 
is  admitted  there  was  a  considerable  saving 
to  the  plaintiff  by  the  reduction  of  the 
rates,  and  that  the  plaintiff  knew  of  the 
eodstenoe  of  the  ordinary  rates. 

It  therefore  resolves  itself  into  a  ques- 
tion of  fact  for  the  Court  whether  this 
was  reasonable;  and  in  my  judgment 
it  was  reasonable.  As  to  the  second 
point,  I  think  the  damage  arose  from 
a  ''  delay  in  transit,"  within  the  meaning 
of  the  conditional  clause  of  this  con- 
tract. 

Cave,  J. — I  am  of  the  same  opinion. 
This  is  only  a  question  of  fact  as  to  the 
reasonableness  of  this  contract.  There  is 
always  some  difficulty  in  imderstanding  the 
meaning  of  the  term  ''just,''  but  I  am 
putting  a  favourable  construction  on  it  if 
in  this  case  I  construe  it  as  meaning  ^'  to 
the  advantage  of  the  customer."  In  my 
judgment,  the  Act  contemplates  a  condition 
which  may  exclude  all  liability  of  the  com- 
pany, provided  the  Court  can  hold  that  it 
is  just  and  reasonable.  Now  if  there  were 
but  one  rate,  and  yet  a  condition  that  the 
company  should  be  relieved  of  all  liability, 
the  Court  would  not  hold  that  to  be 
reasonable;  but  that  is  not  this  case.  Here 
an  option  and  alternative  are  offered.  The 
customer  may  send  at  the  ordinary  rate 
and  hold  the  company  liable  to  him  as 
common  carriers,  or  on  the  other  hand  if 
he  choose  to  free  them  from  all  liability 
they  will  carry  the  goods  for  a  one-fifth 
lower  rate. 

Now  is  it  expedient  for  him,  that  is,  to 
his  advantage,  to  adopt  the  latter  course  1 
If  so,  it  is  impossible  to  say  that  the  con- 
dition is  unreasonable  with  regard  to  the 
sender.  It  is  said  that  there  is  no  evidence 
that  the  reduction  of  one-fifth  is  an  equiva- 
lent to  what  the  sender  gives  up.  But  I 
think  there  is  strong  evidence  of  it  in  the 
fact  that  a  man  who  knows  his  own  busi- 
ness thought  it  to  his  advantage  to  accept 
the  terms,  and  that  the  reduction  of  the 
terms  was  an  equivalent  to  the  giving  up 
the  ordinary  liability  of  the  company.  In 
Vol.  61.--Q.B. 
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my  judgment,  therefore,  the  condition  was 
&Ir  and  reasonable. 

Judgment  for  defeTtdanUy  with  costs. 


Solicitors — Rollit  k  Sons,  agente  for  RoUit 
&  Sons,  Hnll,  for  plaintiff;  Canliffe,  Beau- 
mont k,  Davenport,  agents  for  R.  Lingard 
Monk,  Manchester,  for  defendants. 


CAPELL  V,    GREAT  WESTERN 
RAILWAY  COMPANT. 


1882 
March 
Julys 

Lands  Clauses  Act,  1846  (8  Vict,  c.  18), 
ss.  34,  51,  62,  53,  76— Oosts-— Arbitration 
— Payment  before  Execution  of  Conveyance, 

The  owner  of  land  taken  under  the  com- 
pulsory powers  of  the  Lands  Clauses  Act, 

1845,  is  entitled  to  the  taxed  costs  of  the 
arbitrcUion,  so  soon  as  his  title  has  been 
ctccepted  by  the  promoters  of  the  under- 
taking ;  and  his  right  to  recover  such  costs 
is  not  postponed  until  the  conveyance  of  the 
land  has  been  executed. 

This  case  came  on  for  further  considera- 
tion before  Lopes,  J. 

The  following  are  the  important  allega- 
tions of  the  statement  of  claun  : — 

3.  By  an  Act  of  Parliament  called 
"  The  Bristol  and  Exeter  Railway  Act, 
1875"  (38  &  39  Vict.  c.  127),  the  Bristol 
and  Exeter  Railway  Company  were  au- 
thorised to  make  and  construct  a  railway 
in  the  county  of  Somerset  to  the  town  of 
Weston-super-Mare. 

By  section  2  of  the  above-named  Act, 
the    Lands    Clauses   Consolidation  Acts, 

1846,  1860  and  1869,  and  the  Railways 
Clauses  Consolidation  Act,  1845,  and 
other  Acts,  were  incorporated  with  and 
form  part  of  the  said  Bristol  and  Exeter 
Railway  Act,  1875. 

4.  By  an  Act  called  "  The  Great  Western 
and  Bristol  and  Exeter  Railway  Companies' 
Amalgamation  Act,"  of  1876  (39  &  40  Vict, 
c.  74),  the  Bristol  and  Exeter  Railvray 
Company  and  the  Great  Western  Railway 
Company  were  amalgamated  as  from  the 
Ist  of  August,  1876. 

4  H 
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5.  On  or  about  the  24th  day  of  April, 
1876,  notice  was,  under  the  Bristol  and 
Exeter  Railway  Company's  Act  of  1876, 
given  by  the  Bristol  and  Exeter  Railway 
Company  to  the  plaintiff,  being  the  owner 
and  in  possession  of,  and  enabled  to  sell  or 
convey  or  release  certain  land,  to  treat  for 
the  pui*chase  thereof;  and  on  or  about  the 
9th  day  of  October,  1876,  the  defendants 
offered  to  the  plaintiff  the  sum  of  1,700Z. 
for  the  purchase  of  the  said  land,  which 
offer  was  refused  by  the  plaintiff. 

6.  On  the  19th  day  of  December,  1876, 
the  amount  of  compensation  payable  by 
the  defendants  to  the  plaintiff  was  settled 
by  arbitration  under  the  provisions  of 
the  Lands  Clauses  Consolidation  Acts, 
1845  and  1869,  and  the  sum  of  1,750Z.  and 
the  costs  of  the  said  arbitration  wei'e 
awarded  to  the  plaintiff. 

7.  On  the  5th  day  of  August,  1881,  the 
costs  of  and  incidental  to  the  said  arbitra- 
tion and  award  were,  according  to  the  pro- 
visions of  the  1st  section  of  the  Lcuids 
Clauses  Consolidation  Act,  1869  (32  k  33 
Vict.  c.  18),  taxed  and  settled  as  between 
the  plaintiff  and  the  defendants ;  and  on 
the  said  5th  day  of  August,  the  Taxing 
Master  gave  his  allocatur  for  the  sum  of 
1771,  128,  6d.y  the  amount  of  such  taxed 
costs. 

8.  The  defendants  have  approved  of  and 
accepted  the  plaintiff's  title  in  the  land  so 
taken  and  purchased  by  them  as  aforesaid, 
and  on  or  about  the  15th  day  of  October, 
1881,  the  defendants  agreed  with  the 
plaintiff  to  take  possession  and  to  finally 
settle  the  purchase  within  one  month  of 
the  15th  of  October,  1881. 

Statement  of  defence  : — 

2.  The  defendants  admit  the  7th  para- 
graph of  the  statement  of  claim,  subject 
to  this — ^that  the  taxation  and  settlement 
and  allocatur  were  subject  to  all  rights  of 
the  defendants  to  dispute  their  liability  to 
pay  such  costs,  or  to  refuse  to  pay  such 
costs,  untU  such  time  as  they  should  be- 
come legally  payable ;  and  no  consent  was 
given  by  the  defendants  to  such  taxation, 
settlement  or  allocatur  having  any  other 
or  greater  effect. 

3.  The  defendants  deny  every  allegation 
of  the  8th  paragraph  of  the  statement  of 
claim. 

4.  At  the  commencement  of  this  action, 


the  necessary  conveyances  of  the  plain- 
tiff's land  and  interest  had  not  been  ap- 
proved or  executed  by  either  party,  nor 
had  the  plaintiff  made  title  thereto,  nor 
had  anything  happened  or  been  done  to 
dispense  with  the  necessity  of  a  convey- 
ance by  the  plaintiff;  and  the  defendants 
have  always  insisted  on  such  conveyance, 
and  have  always  been  ready  and  \nlling, 
and  offered  before  action,  to  pay  the  costs 
sued  for  so  soon  as  the  plaintiff's  title 
should  be  approved  and  the  plaintiff  should 
be  ready  to  execute  the  proper  conveyances 
and  assurances. 

6.  Since  the  oommenoement  of  this 
action,  the  plaintiff's  title  has  been  per- 
fected and  approved  by  the  defendants,  and 
a  conveyance  has  been  executed,  and  the 
defendants  have  paid  to  the  pbdntiff  the 
entire  purchase  money  or  compensation, 
and  also  all  costs  of  conveyance  and  other- 
wise incidental  to  the  purchasing  and  tak- 
ing of  the  plaintiff's  land  and  interest, 
except  the  costs  of  the  arbitration  men- 
tioned in  the  statement  of  claim.  Upon 
the  completion  of  the  purchase,  and  since 
the  commencement  of  this  action,  the 
defendants  have  further  tendered  to  the 
plaintiff  the  said  costs  of  arbitration  aa 
taxed  and  settled,  but  the  plaintiff  has 
refused  to  accept  the  same. 

A.  Charles,  Q.C.,  with  him  Bucknill,  for 
the  plaintiff. 

If.  Matthews,  Q.C.,  with  him  B.  S. 
Wright,  for  the  defendants. 

Lopes,  J.  (on  July  8),  after  having  read 
paragraphs  5,  6,  7  and  8  of  the  statement 
of  claim,  proceeded  to  give  the  following 
judgment : — 

The  plaintiff's  title  was  accepted  and 
approved  by  the  defendants  before  the 
commencement  of  the  action.  Since  the 
commencement  of  the  action,  the  convey- 
ance has  been  executed,  and  the  defendants 
have  paid  to  the  plaintiff  the  entire  pur- 
chase-money and  all  costs  of  conveyance 
and  otherwise  incidental  to  the  pm^chasing 
and  taking  the  plaintiff's  land,  except  the 
costs  of  the  arbitration. 

The  case  comes  before  me  without  a 
jury;  and  it  was  agreed  that  the  cor- 
respondence and  documentary  evidence 
should  be  regarded  as  put  in,  and  proceed- 
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inga  be  stayed  in  three  other  similar 
actions  until  judgment  in  this,  such 
actions  to  be  governed  by  the  decision  in 
this  action. 

The  question  raised  is  whether  the  taxed 
costs  of  the  arbitration  became  payable 
before  or  after  the  execution  of  the  convey- 
ance by  the  owner  of  the  land  to  the  com- 
pany ;  in  other  words,  whether  execution 
of  the  conveyance  is  a  condition  precedent 
to  the  payment  of  taxed  costs. 

The  plaintiff  contends  that  they  are  a 
distinct  and  separate  matter,  and  become 
payable  within  a  reasonable  time  after 
taxation,  or  at  any  rate  after  the  title  of 
the  claimant  is  accepted  and  approved  by 
the  defendants.  The  defendants  contend 
that  the  costs  of  an  arbitration  are  ancil- 
laiy  to  the  payment  of  the  purchase-money, 
and  are  not  payable  unul  the  purchase- 
money  is  payable;  aud,  inasmuch  as  the 
purchase-money  is  not  payable  until  the 
conveyance  is  executed,  neither  are  the 
costs  of  the  arbitration.  It  is  clear  that 
the  amount  of  compensation  money  to  be 
paid  for  land  compmsorily  taken,  although 
fixed  by  an  award  under  the  Lands  Clauses 
Consolidation  Act,  1845,  is  not  recoverable 
until  a  conveyance  of  the  land  has  been 
executed — The  Chiardians  of  East  London 
Union  v.  The  Metropolitcm  Railway  Com- 
pony  (1) ;  not  merely  when  a  good  title  has 
been  shewn — Howell  v.  The  Metropolitan 
Railway  Company  (2).  There  is  no  autho- 
rity, however,  to  shew  that  costs  stand  on  the 
same  footing  as  the  purchase-money.  Earl 
Ferrars  v.  The  Stafford  and  Uttoxeter  Rail- 
way Company  (3)  is  an  authority  shewing 
that  there  is  a  distinction  between  them. 
Todd  V.  The  Metropolitan  Railway  Com- 
pany (4)  was  relied  upon  as  shewiug  that 
the  ocMBts  of  the  enquiry  for  ascertaining 
compensation  only  become  payable  on 
the  existence  of  a  well-founded  claim, 
and  it  was  urged  that  it  would  be  very 
unfair  for  the  promoters  to  be  compelled 
to  pay  the  costs  of  an  arbitration  before 
conveyance,  when  it  might  turn  out  that 
the  claimant  had  no  title  at  all. 

(1)  38  Law  J.  Bep.  Ezch.  226 ;  Law  Rep.  4 
Exch.  809. 

(2)  61  Law  J.  Rep.  Cbanc.  168 ;   Law  Rep. 
19  Ch.  D.  608. 

(3)  41  Law  J.  Rep.  Chanc.  362;  Law  Rep. 
13  Bq.  624. 

(4)  24  Law  Times,  436. 


MICHAELMAS  1881  to  MICHAELMAS  1882. 


603 


I  think  these  cases  only  refer  to  well- 
founded  claims  before  the  arbitrator.  The 
title  in  all  enquiries  under  the  Lands 
Clauses  ConsolidEition  Act  is  assumed,  and 
all  that  has  to  be  ascertained  is  the  value 
of  that  which  the  company  seek  to  a^uire. 
The  cases  last  named  are  authorities  to 
shew  that  where  there  is  no  claim  there 
can  be  no  costs.  If  a  claimant  goes  to  an 
arbitrator  or  to  a  compensation  jury  with 
no  right  to  do  so  he  cannot  have  his  costs ; 
aud  Uiese  cases  do  not  assist  the  defendants' 
contention  that  the  costs  of  the  arbitration 
are  not  payable  until  the  conveyance  is 
executed,  because  they  might  have  to  pay 
coats  to  a  person  who  they  found  out  after- 
wards had  no  title. 

There  is  no  authority  which  really 
touches  the  point  raised  in  this  case.  It  is 
necessary  to  consider  carefully  the  words  of 
section  34  and  section  53  of  the  Lands 
Clauses  Consolidation  Act,  1845  (5),  which 

(6)  8  Vict.  c.  18.  8.  34  :  "  All  the  costs  of  any 
such  arbitration,  and  incident  thereto,  to  be 
settled  by  the  arbitrators,  shall  be  borne  by  the 
promoters  of  the  undertaking,  unless  the  arbi- 
trators shall  award  the  same,  or  a  less  sum  than 
shall  have  been  offered  by  the  promoters  of  the 
undertaking,  in  which  case  each  party  shall  bear 
his  own  costs  incident  to  the  arbitration,  and 
the  costs  of  the  arbitrators  shall  be  borne  by 
the  parties  in  equal  proportions." 

Section  61 :  **  On  every  such  enquiry  before  a 
jury,  where  the  verdict  of  the  jury  shall  be  given 
for  a  greater  sum  than  the  sum  previously  offered 
by  the  promoters  of  the  undertaking,  all  the  costs 
of  such  enquiry  shall  be  borne  by  the  promoters 
of  the  undertaking ;  but  if  the  verdict  of  the 
jury  be  given  for  the  same  or  a  less  sum  than 
the  sum  previously  offered  by  the  promoters  of 
the  undertaking,  or  if  the  owner  of  the  land 
shall  have  failed  to  appear  at  the  time  and  place 
appointed  for  the  enquiry,  having  received  due 
notice  thereof,  one-half  of  the  costs  of  summon- 
ing, impannelling  and  returning  the  jury,  and 
of  taking  the  enquiry,  and  recording  the  verdict 
and  judgment  thereon,  in  case  such  verdict  shall 
be  taken,  shall  be  defrayed  by  the  owner  of  the 
lands,  and  the  other  half  by  the  promoters  of 
the  undertaking,  and  each  party  shall  bear  his 
own  costs,  other  than  as  aforesaid,  incident  to 
such  enquiry.* 

Section  62 :  **  The  costs  of  any  such  enquiry 
shall,  in  case  of  difference,  be  settled  by  one  of 
the  Masters  of  the  Court  of  Queen's  Bench  of 
England  or  Ireland,  according  as  the  lands  are 
situate,  on  the  application  of  either  party,  and 
such  costs  shall  include  all  reasonable  costs, 
charges  and  expenses  incurred  in  summoning, 
impannelling  and  returning  the  jury,  taking  the 
enquiry,  the  attendance  of  witnesses,  the  em- 


604 


QUEEN'S  BENCH  DIVISION. 


[N.  S. 


CapeU  y.  Great  Wertern  Rail.  Of, 

relate  to  costs.  There  is  nothing  in  section 
34  favouring  the  contention  that  the  costs 
are  to  be  postponed  until  conveyance.  The 
natural  reading  of  the  section  leads  to  an- 
other conclusion.  There  are  many  incon- 
veniences which  might  be  suggested  if  the 
payment  of  these  costs  is  to  be  postponed 
until  the  conveyance.  The  conveyance 
might  not  be  executed  for  a  long  time. 
Again,  when  you  look  at  sections  51,  52 
and  53  (5),  with  regard  to  the  costs  of  an 
enquiry  with  a  jury,  great  inconvenience 

ployment  of  counsel  and  attorneys,  recording 
the  verdict  and  judgment  thereon,  and  otherwise 
incident  to  such  enquiry." 

Section  53  :  "If  any  such  costs  shall  be  pay- 
able by  the  promoters  of  the  undertaking,  and 
if  within  seven  days  after  demand  such  costs  be 
not  paid  to  the  party  entitled  to  receive  the 
same,  they  shall  be  recoverable  by  distress,  and 
on  application  to  any  justice  he  shall  issue  his 
warrant  accordingly ;  and  If  any  such  costs  shall 
be  payable  by  the  owner  of  the  lands  or  of  any 
interest  therein,  the  same  may  be  deducted  and 
retained  by  the  promoters  of  the  undertaking 
out  of  any  money  awarded  by  the  jury  to  such 
owner,  or  determined  by  the  valuation  of  a  sur- 
veyor under  the  provision  hereinafter  con- 
tained; and  the  payment  or  deposit  of  the 
remainder,  if  any,  of  such  money,  shall  be 
deemed  payment  and  satisfaction  of  the  whole 
thereof,  or  if  such  costs  shall  exceed  the  amount 
of  the  money  so  awarded  or  determined,  the 
excess  shall  be  recoverable  by  distress,  and  on 
application  to  any  justice  he  shall  issue  his  war- 
rant accordingly." 

Section  76 :  "  If  the  owner  of  any  such  lands 
purchased  or  taken  by  the  promoters  of  the 
undertaking,  or  of  any  interest  therein,  on  tender 
of  the  purchase-money  or  compensation  either 
agreed  or  awarded  to  be  paid  in  respect  thereof, 
refuse  to  accept  the  same,  or  neglect  or  fail  to 
make  out  a  title  to  such  lands,  or  to  the  interest 
therein  claimed  by  him,  to  the  satisfaction  of 
the  promoters  of  the  undertaking,  or  if  he  re- 
fuse to  convey  or  release  such  lands  as  directed 
by  the  promoters  of  the  undertaking,  or  if  any 
such  owner  be  absent  from  the  kingdom,  or 
cannot  af t«r  diligent  enquiry  be  found,  or  fail 
to  appear  on  the  enquiry  before  a  jury,  as  herein 
provided  for,  it  shall  be  lawful  for  the  promoters 
of  the  undertaking  to  deposit  the  purchase- 
money  or  compensation  payable  in  respect  of 
such  lands,  or  any  Interest  therein,  in  the  bank, 
in  the  name  and  with  the  privity  of  the  Ac- 
countant-General  of  the  Court  of  Chancery  in 
England  or  the  Court  of  Exchequer  in  Ireland, 
to  be  placed,  except  in  cases  herein  otherwise 
provided  for,  to  his  account  there,  to  the  credit 
of  the  parties  interested  in  such  lands  (describ- 
ing them  so  far  as  the  promoters  of  the  under- 
taking can  do),  subject  to  the  control  and  dis- 
position of  the  said  Court," 


would  arise  if  these  costs  were  not  paid 
until  after  the  oonveyanoe.  The  summary 
and  easy  mode  of  enforcing  payment  pro- 
vided by  section  53  would  be  unintel- 
ligible. 

It  was  urged  that  if  the  costs  became 
payable  before  the  conveyance  was  exe- 
cuted, and  the  claimant  eventually  fisdled 
to  make  out  a  title,  the  promoters  might 
be  harassed  by  a  second  enquiry  and  be 
burdened  with  a  second  set  dT  costs  with- 
out any  power  of  recovering  back  what 
they  had  fruitlessly  paid  I  was  at  first 
impressed  with  this  argument ;  but  I  think 
a  case  of  the  kind  suggested  is  provided  for 
by  section  76  of  the  Lands  Clauses  Con- 
solidation Act  (5),  and  a  course  is  indicated 
for  the  promoters  to  follow  which  would 
entirely  obviate  the  suggested  difficulty. 

I  think  the  plaintifiTs  costs  became  pay- 
able within  a  reasonable  time  after  taxa- 
tion, and  that  the  plaintiff  is  entitled  to 
recover  them  in  this  action.  There  will 
be  judgment  for  the  plaintiff  for  177/. 
12«.  6(i.,  and  interest  from  the  date  of  the 
writ,  with  costs. 

JudgmeTUfor  the  plairUiff. 


Solicitors — Mead  &  Daubeny,  agents  for  W.  H. 
&  H.  F.  Davies,  Weston-super-Mare,  for 
plaintiS ;  R.  R.  Nelson,  for  defendants. 
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27,  28.      r     GOYBNZCHE  AND   COMPANY.* 

July  8.  J 

Foreign  Consignor  and  London  Con- 
signee— Contract — Principal  and  Agent — 
Unnamed  Foreign  Principal — Goods  In- 
sured  by  Consignee  a/nd  Lost — Bight  of 
Parties  to  Insurance  Moneys-^Custom  of 
Trade, 

The  plaintiffs^  merchants  at  Havannah^ 
employed  D.  dc  Co.,  commission  agents  at 
Havanruihy  to  ship  and  consign  goods  for 
sale  to  the  defendants,  the  baiUlcers  and 
ctgents  in  London  of  D,  d:  Co.     The  defen- 

*  Coram  Jessel,  M.R.  ,*  Lindley,  L.J.,  and 
Bowen,  L.J. 
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danta  knew  nothing  of  the  plavrUiffsy  and 
only  dealt  with  D.  d;  Co, ;  a/nd  the  goods 
were  consigned  in  the  name  of  I),  dh  Co,, 
a/nd  all  the  shipping  dotrmnents  were  in 
their  na/mes. 

The  general  course  of  business  between 
2).  dh  Co,  and  the  defendants  was  for  the 
defenda/nts  to  make  advaiices  to  D,  d;  Co, 
on  general  a,ccountf  on  the  understanding 
that  D.  ih  Co,  should  remit  them  cash, 
bills  or  goods  to  cover  such  advances. 

On  the  2Sth  of  July,  1881,  the  defenda/nts 
received  a  telegram  from  D.  ds  Co,,  request^ 
ing  them  to  insure  the  goods  in  question. 
The  next  day  the  defendants  wrote  in  reply, 
acknowledging  the  telegram,  and  stating 
that  they  had  taken  out  a  provisional  policy 
for  the  a/mount  named. 

On  the  9th  of  August  the  defendants 
received  a  letter  from  D.  dc  Co,,  written  on 
the  2ithofJtdy,  which  informed  them  thcU 
there  was  an  unnamed  principal  {who  were 
in  fact  the  plaintiffs).  This  letter  the  de^ 
fendants  ansu>ered  on  the  lOth  of  August, 

The  policy  was  perfected  in  the  usual 
way  on  the  ISth  of  Septeml>er  on  behalf  of 
€tll  parties  interested, 

D.  d;  Co,  failed  a  few  days  before  the 
\%th  of  September,  The  goods  were  lost  at 
sea;  but  before  the  underwriters  paid  the 
defendarUs  the  insurance  moneys  the  plain- 
tiffs claimed  to  be  entitled  to  the  proceeds 
of  the  policies.  The  defendants  knew  of 
this  claim,  but  claimed  to  retain  and  set  off 
the  policy  moneys  against  the  balance  due 
to  them  on  the  general  account  between 
them  and  D,  dc  Co,  To  an  action  by  the 
plaintiffs  for  the  insurance  m^meys  the 
defence  was — First,  t?uit  there  was  no 
privity  of  contract  between  the  plaintiffs 
a/nd  defendarUs  ;  secondly,  that  the  control 
between  D,  dh  Co.  and  the  defendants  was 
governed  by  the  Spanish  law  which  pre- 
vailed at  Havannah,  and  by  which  the 
defendants  were  entitled  to  treat  D,  d:  Co, 
as  principals  ;  and,  thirdly,  that  there  was 
a  weUrknovm  course  of  business  between 
foreign  consignors  and  London  merchants, 
for  the  latter  to  make  advances  to  the 
former  against  goods  and  shipping  docu- 
ments, on  the  terms  that  the  London  mer- 
chants  were  entitled  to  hold  the  proceeds  of 
all  goods  so  consigned  ;  or,  if  they  were  lost 
at  sea,  the  insurance  moneys  against  any 
bakmce  that  might  be  due  to  them  on  their 
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general  account    current    with    the    con- 
signors : — 

Held,  that  the  conira>ct  between  D,  dc  Co. 
and  the  defendants  was  governed  by  Eng- 
lish law,  and  that  the  persons  who  could  sue 
and  be  sued  on  that  contra>ct  in  England 
must  also  be  determined  by  English  law ; 
that  by  English  law  it  was  settled  that  the 
plaintiffs,  as  unnamed  principals,  could, 
uuder  the  circumstances,  sue  the  defers 
dants,  and  the  fact  that  the  plaintiffs  were 
foreigners  carrying  on  btmness  abroad 
made  no  difference;  that  the  alleged  usage 
of  trade  was  not  proved;  and  that  die 
plaintiffs  loere  therefore  entitled  to  the  in- 
surance moneys,  freed  from  the  claims  of 
the  defendants,  but  subject  to  any  set-off 
which  D,  d;  Co,  might  ha/oe  against  the 
plaintiffs  for  the  balance  dus  from  them 
to  D.  dc  Co.  on  the  account  current  between 
them. 

The  New  Zealand  Land  Company  v. 
Watson  (50  Law  J.  Rep.  Q.B.  433 ;  Law 
Hep.  7  Q.B.  D.  374)  discussed  and  distin- 
guished. 

This  was  an  appeal  from  a  decision  of 
Manisty,  J. 

The  facts  and  the  arguments  are  sufB.- 
ciently  stated  in  the  judgment,  and  in 
addition  to  the  authorities  there  cited  the 
following  were  referred  to  : — Westwood  v. 
Bell  {\),  Amould  on  Marine  Insurance  (2) 
and  Duer  on  Insurance  (3). 

Butt,  Q.C.,  and  Barnes,  for  the  appel- 
lants. 

Benjamin,  Q,C.,  Cohen,  Q,C.,  and  Ar- 
buthnot,  for  the  respondents. 

Barnes,  in  reply. 

The  considered  judgment  of  the  Court 
was  (on  July  8)  delivered  by 

LiNDLEY,  L.J. — ^The  plaintifis  are  mer- 
chants carrying  on  business  in  Havannah, 
and  the  defendants  are  merchants  in  Lon- 
don. Demestre  &  Co.  carried  on  business 
in  Havannah  as  shipping  agents,  bankers 
and  importers,  and  were  employed  by  the 
plaintiffs  to  ship  goods  for  them  to  the 
defendants,  for  sale  on  the  plaintiffs' 
account.     The  defendants  knew  Demestre 

(1)  4  Campb.  349. 

(2)  P.  212. 

(3)  Vol.  u.  p.  286. 
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k  Co.,  and  corresponded  with  them,  and 
had  extensive  dealings  with  them ;  but, 
although  the  plaintiffs  knew  who  the 
defendants  were,  and  wished  Demestre  & 
Co.  to  employ  them,  the  defendants  knew 
nothing  of  the  plaintiffs,  and  when  the 
plaintiSs  sent  goods  through  Demestre  & 
Co.  to  the  defendants  for  sale,  the  goods 
were  sent  in  Demestre  &  Co.'s  name,  and 
the  defendants  accounted  to  Demestre  k 
Co.  for  them,  and  Demestre  k  Co.  accounted 
to  the  plaintiffs.  On  the  other  hand,  the 
defendants  acted  as  bankers  and  factors 
for  Demestre  k  Co.,  and  made  them  ad- 
vances,  upon  the  understanding  and  agree- 
ment  that  Demestre  k  Co.  should  remit 
to  the  defendants  cash,  bills  or  goods  to 
cover  such  advancas.  The  defendants  kept 
only  one  account  with  Demestre  k  Co., 
although  they  sometimes  made  advances 
on  specific  consignments.  Such  appears 
to  have  been  the  general  course  of  business 
on  both  sides  previously  to  the  transactions 
which  gave  rise  to  the  present  litigation. 

In  July,  1880,  the  plaintiffs  made  ar- 
rangements with  Demestre  k  Co.  to  for- 
ward to  the  defendants  for  sale  a  cargo  of 
tobacco,  some  samples  of  which  had  been 
sent  previously.  Demestre  k  Co.  accord- 
ingly chartered  the  ship  BcLchi  in  their  own 
names,  the  tobacco  was  put  on  board,  the 
bills  of  lading  for  it  were  made  out  in 
Demestre  k  Co.'s  name.  The  vessel  was 
to  go  to  Gibraltar  and  Marseilles.  The 
defendants  were  to  sell  the  cargo  there,  or, 
if  desirable,  elsewhere,  and  the  defendants 
were  to  insure  the  cargo.  The  correspond- 
ence relating  to  this  transaction  is  con- 
tained in  certain  letters  and  telegrams. 
[The  effect  of  these  documents,  which  his 
Lordship  did  not  read,  was  as  follows : — 
On  the  19th  of  Jtily,  1880,  the  plaintiffs 
wrote  to  Demestre  k  Co.,  approving  of 
their  having  signed  the  charter-party  of 
the  Bachi  fbr  Gibraltar  and  Marseilles, 
and  adding,  "  In  this  vessel  we  will  ship, 
as  already  informed  you,  about  1,500  bales 
of  tobacco,  and  about  550  quintal  cwt.  of 
pica  dura  for  both  ports,  which  shipment 
you  will  send  to  the  order  of  Messrs. 
Mildred,  Goyeneche  k  Co.,  of  London,  as 
usual,  on  the  basis  already  stipulated.  In 
the  meantime  you  can  telegraph  your 
friends  in  London  to  open  provisional 
policies  of  insurance."    On  the   24th  of 


July  Demestre  k  Co.  wrote  to  the  defen- 
dants, and,  afber  referring  to  some  bales  of 
tobacco  which  they  had  already  shipped  to 
them  by  way  of  trial,  they  added,  "  The 
'  interesado '  has  decided  on  making  the 
shipment  which  he  proposed  to  make  pre- 
viously. To  that  end  we  have  chartered 
the  Spanish  brig  Bachi  for  Gibraltar  and 
Marseilles."  After  stating  the  amount  of 
the  cargo,  they  added,  ''which  we  are 
going  to  ship  to  your  consignment,  with 
bill  of  lading  to  order,  that  you  may  order 
the  reshipment  in  Gibraltar  of  the  whole 
or  a  part  to  whatever  destination  you  may 
judge  most  convenient."  This  letter  was 
received  by  the  defendants  on  the  9th  of 
August.  On  the  28th  of  July  the  defen- 
dants received  a  telegram  from  Demestre 
k  Co. — "Insure  all  risks,  8,000^.  cargo, 
tobacco,  Spanish  schooner  Botchiy  consigned 
to  you."  On  the  29th  of  July  the  defen- 
dants wrote  to  Demestre  k  Co.,  acknow- 
ledging the  receipt  of  this  telegram,  and 
saying  that  they  had  opened  a  provisional 
policy  for  the  amount  mentioned, ''  sailing 
on  the  1st  of  August."  On  the  31st  of 
July  Demestre  k  Co.  wrote  to  the  defen- 
dants that  they  were  ''  despatching  the 
Bachi,  which  sails  for  its  destination  to- 
morrow/' and  added  that  they  were  going 
to  telegraph  to  the  defendants  to  insure 
the  cargo  for  3,000^.  more.  A  telegram 
to  that  effect  was  received  by  the  de- 
fendants on  the  3rd  of  August.  On  the 
3rd  of  August  Demestre  k  Co.  wrote  to 
the  plaintiff  informing  them  of  what  they 
had  done.  On  the  5th  of  August,  the 
defendants  wrote  to  Demestre  k  Co.  tell- 
ing them  that  they  had  increased  the  in- 
surance to  14,000^.  On  the  7th  of  August 
Demestre  k  Co.  wrote  to  the  defendants 
informing  them  that  the  Bachi  did  not 
sail  till  the  4th  of  August,  and  in  this 
letter  they  again  refen*ed  to  the  "  intere- 
sado." On  the  10th  of  August,  the  de- 
fendants wrote  to  Demestre  k  Co.  acknow- 
ledging the  receipt  of  their  letter  of  the 
24th  of  July,  and  on  the  17th  of  August 
the  defendaiits  wrote  acknowledging  the 
receipt  of  Demestre  k  Co.'s  letter  of  the 
31st  of  July.]  His  Lordship  proceeded  : 
The  letter  of  Demestre  k  Co.  to  the  de- 
fendants of  the  24th  of  July  was  received 
by  them  on  the  9th  of  August,  and  was 
answered  by  them  on  the  lOtb^  and  De* 
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mestre  &  Co.'s  letter  of  the  31st  of  July 
was  received  by  the  defendanta  on  the 
16th  of  August,  and  was  answered  by 
them  on  the  17th.  The  ship  sailed  on  the 
4th  of  August,  and  was  lost  on  the  13th 
of  the  same  month,  but  her  loss  was  not 
known  to  the  defendants  until  five  or  six 
days  afterwards,  and  was  not  known  to 
Demestre  &  Co.,  or  to  the  plaintifi^,  until 
a  day  or  two  later.  The  telegrams  of  the 
28th  of  July  and  the  3rd  of  August, 
directing  the  defendants  to  insure  the 
cargo  first  for  8,000^.  and  then  for  3,000Z. 
more,  were  acted  upon  immediately  by 
them,  for  they  at  once  effected  insurances 
for  those  amounts  by  slips  in  the  usual 
way,  but  the  policy  was  not  made  and 
signed  until  the  ISitk  of  September.  The 
policy  was  effected  by  the  defendants  in 
their  own  names,  and  for  the  benefit  of  all 
persona  interested.  A  few  days  before  the 
policy  was  obtained  Demestre  &  Co.  fedled, 
and  before  the  underwriters  had  paid  to 
the  defendants  the  amounts  insured  by 
the  policies,  the  plaintiffs  claimed  to  be 
entitled  to  the  proceeds  of  the  policies, 
and  the  defendants  knew  of  this  claim. 
The  defendants  received  from  the  under- 
writers 11,000^.  in  respect  of  the  policies, 
and  the  defendants  seek  to  retain  the 
whole  of  that  sum,  upon  the  ground  that 
Demestre  &  Co.  are  indebted  to  them  to  a 
larger  amount  upon  the  general  balance 
of  accounts  between  them.  The  plain- 
tiff, on  the  other  hand,  contend  that  they 
are  entitled  to  the  whole  11,000^.,  after 
deducting  the  premitmis  paid  by  the  de- 
fendants for  ejecting  the  policies,  and 
what,  if  anything,  Demestre  <k  Co.  might 
have  deducted  or  set  off  as  against  the 
plaintiffs,  if  Demestre  &  Co.  had  received 
the  policy  moneys  and  remitted  them 
themselves.  The  present  action  is  brought 
by  the  plaintiffs  to  recover  the  11,000^. 
from  the  defendants.  The  action  was 
tried  before  Mr.  Justice  Manisty  and  a 
special  jury,  and  he  left  to  them  the  fol- 
lowing questions,  which  they  answered 
thus :  "  Were  the  goods  which  constituted 
the  cargo  in  question  the  property  of  the 
plaintijQfe  1 "  Answer.—"  Yes."  "  Were 
the  defendants  employed  by  the  plaintiffs 
to  sell  the  goods  in  question  for  them,  and 
to  account  to  them  for  the  proceeds,  and 
did  the  defendants  accept  that  employ- 
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ment  1 "      Answer. — "  Not  employed   di- 
rectly for  the  plaintiffs,  and   defendants 
did  not  accept  such  employment."     "Or 
were    the   defendants  employed    by  De- 
mestre &  Co.  to  sell  the  goods  and  account 
to  them  for  the  proceeds,  and  did  they 
accept  that  emplojrment  ? "      Answer. — 
"  Yes."     "  Did  the  defendants  know,  or 
have  reason  to  believe,  that  Demestre  <fe 
Co.  were  acting  as  agents  for  some  other 
person  or  persons  not  named  1 "    Answer. 
— "Yes;    they  knew  or  had  reason  to 
believe  it."     "Wei^e  the  defendants  em- 
ployed   by   the  plaintiffs  to  receive  the 
amount  of  the  insurance  for  them  and  to 
account  to  them  for  the  same,  and  did 
they  accept  that  emplo3anent  ? "    Answer. 
— "  No."     "  Did  the  defendants  receive 
the  amount  of  the  insurance  as  agents  for 
and  on   account  of  the  plaintiffs,  or  as 
agents  for  and  on  account  of  Demestre  & 
Co.  1"     Answer. — "They  received  it  for 
and  on  account  of  Demestre  &  Co.,  and 
the    individual    interested."      "Did    the 
plaintiffs  authorise    Demestre   &  Go,    to 
ship  and  consign  the  goods  to  the  defen- 
dants in  their  own  names,  and  were  they 
so  shipped  and  consigned?"    Answer. — 
"  Yes."     "  On  whose  behalf  and  for  whose 
benefit  were    the    insurances    effected?" 
Answer. — "  For  all  parties  whom  it  might 
concern."      "Is  there  a  usual,  ordinary 
and  well-known  course  of   business  be- 
tween foreign  consignors  and   merchants 
in  London  for  the  latter  to  make  advances 
to  the   former  against   goods  and  usual 
shipping  documents,  on  the  terms  that  the 
London  merchants  are  to  be  entitled  to 
hold  the  proceeds  of  all  the  goods  so  con- 
signed, or,  if  they  are  lost  by  the  perils  of 
the  sea,  the  insurance  money,  against  any 
.  balance  that  may  be  due  to  them  on  their 
general  account    current  with    the  con- 
signors ? "    Answer. — "  There  is  not  suifi- 
cient  evidence  to  enable  the  jury  to  de- 
cide."    Upon  these  findings  judgment  was 
entei'ed  for  the  defendants.     The  plaintiffs 
have  appealed  from  this  judgment,  and 
have  also  applied  to  the  Divisional  Court 
for  an  extension  of  time  to  move  for  a  new 
trial.      Upon    the  appeal    being  opened 
before  us  it  waa  arranged  that  the  whole 
case    should  be  argu^  and   determined 
upon  the  Judge's  notes  of  the  evidence, 
the  correspondence  and  other  documents 
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used  at  the  trial,  and  the  findings  of  the 
jury,  this  Court  being  at  liberty  to  draw 
infei*ences  of  fact  from  the  materials  thus 
placed  befoi-e  it,  and  to  give  such  judg- 
ment as  the  Court  might  think  fit,  sub- 
ject, of  course,  to  an  appeal  to  the  House 
of  Lords.  The  questions  at  issue  between 
the  parties  reduce  themselves  to  two — 
namely  (first),  can  the  plaintiffs  sue  the  de- 
fendants at  all  1  (secondly)  if  they  can,  are 
the  defendants  entitled  to  the  set-off  they 
rely  on  ?  With  respect  to  the  first  question, 
the  defendants  contend  that  they  are  ac- 
countable to  Demestre  &  Co.  alone ;  that 
there  is  no  privity  of  contract  between  the 
plaintiff  and  the  defendants,  and  that  the 
plaintiffs  have  no  right  to  sue,  unless  it 
be  in  the  name  of  Demestre  k  Co.  In 
support  of  this  contention  reliance  was 
placed  on  the  Spanish  law  prevailing  at 
Havannah,  on  the  judgment  of  Lord 
Blackburn  in  Armstrong  v.  Stokes  (4), 
and  on  the  decisions  in  The  EJhinger 
Actien  GeseUschaft  v.  Claye  (5),  and  The 
New  Zealand  Land  Company  v.  Wat- 
son (6).  The  Spanish  Code,  by  sections 
118  and  119  as  explained  by  the  witness 
Girado,  of  the  Spanish  Bar,  authorises  an 
agent  to  act  in  his  own  name,  relieves  him 
from  all  obligation  to  disclose  his  prin- 
cipal, binds  him  as  if  he  were  the  prin- 
cipal, and  precludes  the  principal  from 
enforcing  the  contract  made  by  the  agent, 
unless  the  agent  has  first  transferred  his 
right  of  action  to  his  principal.  These 
rules,  moreover,  apply  to  cases  in  which 
the  agent  is  known  by  the  person  dealing 
with  him  to  have  a  principal,  if  the  name 
of  that  principal  is  not  disclosed.  The 
defendants  were  aware  of  the  Spanish  law 
on  this  subject,  and  contend  that  they 
were  entitled  to  treat  Demestre  &  Co.  as 
principals  and  owners  of  the  cargo,  and  to 
ignore  the  plaintiffs  altogether.  The 
Spanish  law  appears  to  us  to  be  a  circum- 
stance to  be  taken  into  account  in  con- 
sidering the  nature  and  extent  of  the 
authority  given  by  the  plaintiffe  to  De- 
mestre &  Co. ;  but  the  Spanish  law  Ls  not, 

(4)  41  Law  J.  Rep.  Q.B.  263;    Law  Rep.  7 

Q.B.  598. 

(6)  42  Law  J.  Rep.  Q.B.   161  ;  Law  Rep.  8 

Q.B.  13. 

(6)  50  Law  J.  Rep.  Q.B.  433;  Law  Rep.  7 
Q.B.  D.  374. 


in  our  opinion,  material  for  any  other 
purpose.  The  contract  between  Demestre 
k  Co.  and  the  defendants  is  governed  by 
English  law,  not  Spanish,  and  the  persons 
who  can  sue  and  be  sued  on  that  contract 
in  England  must  also  be  determined  by 
our  law,  and  not  by  the  law  of  Spain.  We 
proceed,  therefore,  to  consider  tibe  nature 
and  extent  of  Demestre  k  Co.'s  authority, 
and  the  knowledge  which  the  defendants 
had  on  that  subject.  The  plaintiffs  cer- 
tainly authorised  Demestre  &  Co.  to  ship 
the  tobacco  in  question  in  their  own 
names,  and  to  consign  it  to  the  defendants 
for  sale.  The  tobacco  was  unquestionably 
the  plaintiff'  property,  and  was  to  be  sold 
on  their  account,  and  was  to  be  insured 
for  them  as  owners.  Demestre  &  Co. 
were,  in  our  opinion,  authoriaed  to  receive 
the  proceeds  of  the  sale  of  the  goods  fi'om 
the  defendants  in  the  event  of  a  sale ;  but 
we  are  unable  to  adopt  the  defendants' 
contention  that  Demestre  k  Co.  had  au- 
thority to  deal  with  the  goods  as  their 
own,  nor  did  they  in  fact  so  deal  with 
them.  When  the  defendants  received  the 
telegrams  of  the  28th  of  July  and  the  3rd 
of  August,  and  effected  a  provisional  in- 
surance, they  did  not  know  to  whom  the 
cargo  belonged,  nor  for  whom  it  was  to  be 
insured.  But,  before  the  18th  of  Sep- 
tember, when  the  policy  was  really  effected, 
the  defendants  had  received  the  two  letters 
of  the  24th  and  31st  of  Jtily,  and  knew 
that  Demestre  k  Co.  were  acting  for  some 
third  person,  alluded  to  as  the  ''intere- 
sado,"  both  in  shipping  the  goods  and  in 
ordering  the  insurance )  and  with  this 
knowledge  the  defendants  effected  the 
insurance  in  their  own  names  for  the 
benefit  of  all  persons  interested.  By  their 
letters  of  the  10th  and  17th  of  August  the 
defendants  in  effect  inform  Demestre  k 
Co.  that  the  provisional  insuiunces,  effected 
before  their  letters  had  arrived,  were  such 
as  they  were  directed  to  effect  by  those 
letters.  In  other  words,  the  defendants 
drew'  no  distinction  between  the  provi- 
sional insurances  and  the  real  policy.  They 
treated  the  former  as  merely  preliminary 
to  the  latter,  and  this,  we  have  no  doubt, 
was  the  real  fact.  The  provisional  in- 
surances were  effected  by  unsigned  slips 
in  the  usual  way ;  the  policies  were  in  law 
binding  on  the  underwriter,  and  it  is  im- 
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possible,    in  our  opinion,    to    treat    the 
defendants  as  having  effected  the  policies 
for  their  own  benefit,  or  for  the  benefit  of 
themselves  and  Demestre  &  Co.,  to  the 
exclusion  of  the  '*  interesado."     The  jury 
were,  in  our  opinion,  quite  right  in  finding 
that  the  defendants  effected  the  insurances 
for  the  benefit  of  all  concerned — ^that  is, 
as  it  turns  out,  for  the  benefit  of  the  plain- 
tifis  and  of  Demestre  &  Co.  and  of  the 
defendants,  according  to  their  respective 
interests  in  the  cargo.   The  plaintifi^  being 
the  owners  of  the  cargo,  the  insurance 
was,  consequently,  for  their  benefit,  sub- 
ject to  the  liens  (if  any)  of  Demestre  & 
Co.  and  of  the   defendajits  respectively. 
The    question    now    arises.   Whether  by 
English  law  the  plaintifii  are  entitled,  as 
undisclosed  principals,  to  sue  the  defen- 
dants for  the  moneys  they  have  received 
in  respect  of  the  insurance  thus  effected  ? 
The  English  law  respecting   undisclosed 
principals  is  well  known  to  differ  from  the 
law  of  many  other,  if  not  most  other,  coun- 
tries.    Their  law  is  similar  to  the  law  of 
Spain,  which  has  already  been  alluded  to. 
But  that  by  our  law  the  plaintiffs  are  en- 
titled to  sue  the  defendants  under  the  cir- 
cumstances above  set  forth  has  been  long 
settled.     That  the  plaintiffs  could  sue,  if 
they  were  not  foreigners  carrying  on  busi- 
ness abroad,  is  plain  from  the  cases  col- 
lected in  the  notes  to  Thompson  v.  Daven- 
port (7)  and  from  Irvine  v.  Wat8(m  (8), 
one  of  the  most  recent  authorities  on  the 
subject.     But  it  was  contended  that,  inas- 
much as  the  plaintiff  were  foreigners  car- 
r3dng  on  business  abroad,  the  case  was 
different.     We   are,   however,   unable  to 
come  to  this  conclusion.      In  the    first 
place,  Lanyon  v.  BkmchardJ^),  Mann  v. 
Forrester  (^0),Bii^Mann8Y,  Hender8<m(\\) 
are  direct  authorities  in  support  of  such 
an  action  as  this.     In  the  second  place, 
it  is  to  be  observed  that  this  is  not  a  case 
in   which  the  defendants  dealt  with  an 
English  house  acting  for  a  foreign  prin- 
cipal.    Demestre  &  Co.  were  themselves  a 
foreign  house,  and,  although   the  defen- 

(7)  2  Sm.  L.C.,  8th  ed.,  p.  391. 

(8)  49  Law  J.  Rep.  Q.B.  631;  Law  hep.  6 
Q.B.  D.  414. 

(9)  2  Campb.  596. 

(10)  4  Campb.  60. 

(11)  1  East.  335. 
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dants  relied  upon  a  custom  or  usage  of 
trade  which,  if  proved,  would  have  shewn 
that  there  was  no  contract  between  the 
plaintiffs  and  the  defendants,  the  alleged 
custom  or  usage  was  not  proved.    Thirdly, 
the  defendants  in  this  case  were  neither 
buying  from  nor  selling  to  Demestre  &  Clo. ; 
the  defendants  wei*e  simply  consignees  for 
sale,  acting  for  Demestre  k  Co.,  who,  as 
the  defendants  knew,  were  themselves  act- 
ing for  some  third  person.     In  these  re- 
spects the  case  differs  from  such  cases  as 
The  £lbinger  Actien  Oesellscha/t  v.  Claye 
(5)  and  Hutton  v.  Bullock  (12).  As  regards 
foreigners  who  buy  or  sell  goods  through 
English  commission  merchants,  we  take 
the  law  to  be  aa  stated  by  Lord  Blackburn 
in  Armstrong  v.  Stokes  (4) : — "  The  great 
inconvenience  that  would  result  if  there 
were  privity  of  contract  established  be- 
tween the  foreign  constituents  of  a  com- 
mission merchant  and  the  home  suppliers 
of  the  goods  has  led  to  a  course  of  business, 
in  consequence  of  which  it  has  long  been 
settled  that  a  foreign  constituent  does  not 
give  the  commission  merchant  any  autho- 
rity to  pledge  his  credit  to  those  from 
whom  the  commissioner  buys  them  by  his 
order  and  on  his  account.     It  is  true  that 
this  was  originally  (and  in  strictness,  per- 
haps, still  is)  a  question  of  fact;  but  the 
inconvenience  of  holding  that  privity  of 
contract  was  established  between  a  Liver- 
pool merchant  and  the  grower  of  every 
bale  of  cotton  which  is  forwarded  to  him 
in  consequence  of  his  order  given  to  a 
commission  merchant  at  New  Orleans,  or 
between  a  New  York  merchant  and  the 
supplier  of  every  bale  of  goods  purchased 
in  consequence  of  an  order  to  a  London 
commission  merchant,  is  so  obvious  and  so 
well  known  that  we  are  justified  in  treat- 
ing it  as  a  matter  of  law,  and  saying  that, 
in  the  absence  of  evidence  of  an  express 
authority  to  that  effect,  the  commission 
agent    cannot    pledge    his    foreign    con- 
stituent's credit.'' 

This  view  of  the  law  was  acted  upon  in 
The  Elhinger  Actien  Oesellscha/t  v.  Claye 
(5)  and  Hutton  v.  Bullock  (12).  But  we 
are  not  aware  of  any  authority  extending 
this  exception  to  the  general  rule  to  such 
a  case  as  this.  The  New  Zealand  Land 
Company  ▼.  Watson  (6)  was  strongly 
(12)  Law  Rep.  8  Q.B.  331. 
41 
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relied  upon  by  the  defendants  as  an  autho- 
rity against  the  plaintiffs'  right  to  main- 
tain this  action.     That  case  seems  at  first 
sight  very  like  the  present  in  many  re- 
spects.    But  the  differences    are  as  im- 
portant as  the  resemblances.     The  autho- 
rity and  course  of  dealing  in  that   case 
were  different  from  those  we  have  now  to 
consider.     In   The   New    Zealand    Land 
Company  v.  Watson  (6)  the  plaintiffs  had 
consigned  their  goods  to  an  English  house 
by  whom  the  defendants  were  employed, 
and  the  English  house  were  the  plaintiffs' 
del  credere  agents.     Both  these  circum- 
stances are  wanting  in  the  present  case. 
If  the  plaintiffs  here  were  siiing  persons 
employed  by  the  defendants  the  decision 
in  question  would  more  closely  resemble 
this  than  it  does.     The  truth  seems  to  be 
that,  in  The  New  Zealand  Land  Company 
V.  Watson  (6),  the  doctrine  laid  down  in 
Armstrong  v.  Stokes  (4)  was  carried  one 
step  further  than  it  had  been  before ;  and 
the  defendants  contend  that  it  ought  to  be 
carried  a  step  further  still,  and  to  be  ex- 
tended to  cases  in  which  an  English  house 
is  employed  by  a  foreign  agent  for  a  foreign 
principal,  who  afterwards  sues  the  English 
house.     Where  an  English  merchant  acts 
as  a  middleman  for  a  foreign  undisclosed 
principal,  buying  or  selling  through  him, 
the  person  dealing  with  the  English  mer- 
chant does  not,  prima  facie,  contract  with 
the  undisclosed  principal,  and  to  this  ex- 
tent  the  ordinaiy  English   doctrines  re- 
lating to  undisclosed  principals  have  been 
gi-adually  modified  with  reference  to  mer- 
cantile usage  and  convenience.     But  we 
ara    not    aware    that  any   decision  goes 
further  than  these,  and  we  do  not  feel 
warranted  in  further  encroaching  on  those 
doctrines.     We  adopt  the  view  of  Lord 
Blackburn  in  Armstrong   v,   Stokes  (4), 
that  it  is  too  late  now  to  question  the  pro- 
priety  of  the  English  law  on  tliis  subject. 
If  the  English  law  is  to  be  made  to  con- 
form  with  foreign  law  in  this  respect  it 
must  be  by  legislative  enactment  rather 
than  by  judicial  decision.     We  pass  now 
to  the  second  contention  of  the  defendants, 
namely,  that,  even  if  the  plaintiffs   are 
entitled  to  sue  the  defendants,  the  de- 
fendants are  entitled  to  a  lien  or  right  of 
set-off  against  the  plaintiffs  in  respect  of 
the  amount  due  to  the  defendants  from 


Demestre  &  Co.  on  the  general  balance  of 
their  accounts.  This  question,  whether 
regarded  as  a  question  of  lien  or  as  a  ques- 
tion of  setoff,  must  again  be  determined 
by  English  law,  and,  according  to  our 
law,  the  right  of  the  defendants  to  a  lien 
or  set-off  depends  on  a  question  of  fact, 
namely,  whether  the  defendants  did  or  did 
not  know  that  Demestre  &  Co.  were 
acting  for  an  undisclosed  principal  before 
the  defendants'  alleged  lien  or  right  of 
set-off  accrued  1  It  is  admitted  that  the 
defendants  knew  the  plaintiffs'  real  posi- 
tion before  the  defendants  received  the 
proceeds  of  the  polides;  but  it  was 
contended  that  they  had  no  notice  of 
any  agency  when  they  effected  the  in- 
surance, and  that,  consequently,  they 
acquired  a  lien  on  the  policy  for  the 
balance  due  to  them  by  Demestre  &  Co., 
and  that  this  lien  entitled  the  defendants 
to  retain  the  proceeds  of  the  policy.  It 
has,  however,  already  been  shewn  that 
when  the  defendants  obtained  the  policy 
on  the  18th  of  September  they  knew 
of  the  *^  interesado,"  and  that  the  insurance 
was  for  his  benefit.  It  has  also  been 
shewn  that  the  provisional  insurance 
made  by  the  defendants  before  they  had 
this  notice  cannot  avail  them  so  as  to  pnt 
them  in  a  better  position  than  the  policy 
itself.  It  follows,  therefore,  that  the  lien 
or  aet-off  contended  for  cannot  be  main- 
tained. The  rule  which  allows  a  person 
who  deals  with  an  agent  not  known  to  be 
such  to  set  off  against  his  principal  any 
debt  due  from  the  agent  to  the  person  so 
dealing  with  him  is  well  settled — George 
v.  Olagett  (13) ;  but  it  is  equally  well  settled 
that  this  rule  does  not  apply  where  the 
person  dealing  with  the  agent  knows  him 
to  have  a  principal,  although  the  name  of 
the  principal  may  not  be  disclosed.  Whe- 
ther the  undisclosed  principal  carries  on 
business  in  this  country — as  in  Fish  v. 
Kempton  (14),  Semsnza  v.  BrinsUy  (15), 
Ex  parte  Dixon;  in  re  Henley  (16),  and 
Irvine  v.  WcUson  (8);  or  abroad,  as 
in  Lanyon  v.  BUmchard  (9)  and  Manns 

(13)  2Sm.  L.C.  118. 

(14)  7  Com.  B.  Rep.  687 ;  18  Law  J.  Rep.C.P. 
206. 

(15)  18  Com.  B.  Rep.  N.S.  467;  34  Law  J. 
Rep.  C.r.  161. 

(16)  46  Law  J.  Rep.  Bankr.  20;  Law  Rep.  4 
Ch.  D.  133. 
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y.  Henderson  (11),  is  immaterial.  Upon 
this  point,  as  well  as  the  first,  the  de- 
fendants relied  on  The  New  Zealand 
Land  Company  v.  Watson  (6);  but  the 
main  difference  between  that  case  and  this 
has  been  already  pointed  out.  As  regards 
the  money  sought  to  be  set  off  in  that  case, 
the  set-off  was  made  before  the  plaintiffs 
had  made  any  claim  against  the  defendants ; 
while  here  the  plaintiff  made  their  claim 
before  the  defendants  received  the  proceeds 
of  the  policy.  In  The  New  Zealand  Land 
Company  v.  Watson  (6)  the  plaintiffii 
sought  to  follow  their  goods  and  the  pro- 
ceeds thereof  into  the  hands  of  the  defen- 
dants, and  the  Court  appears  to  have 
thought  that,  although  they  might  have 
followed  the  goods,  they  could  not  have 
followed  the  proceeds  after  they  had  been 
set  off.  It  is  difficult  to  follow  this  reason- 
ing. The  observations  of  Lord  Blackburn 
about  following  goods  in  Armstrong  v. 
Stokes  (4)  ought  to  be  constantly  borne  in 
mind  in  cases  of  this  description.  He 
said — "  It  is  right,  in  order  to  avoid  mis- 
apprehension, to  say  that  the  phrase, 
repeatedly  used  by  the  counsel  for  the 
plaintiff,  that  the  vendor  has  a  right  to 
follow  the  goods,  is,  in  our  opinion,  cal- 
culated to  mislead.  There  are  cases,  such 
as  that  of  Wilson  v.  ffart  (17),  to  which 
such  a  phrase  would  be  applicable;  but 
those,  as  is  pointed  out  in  2  SmitKs 
Leading  Cases  (18),  proceed  on  the  ground 
of  fraud.  In  the  absence  of  fraud,  imless 
the  person  receiving  the  goods  is  a  party 
to  the  contract  under  which  the  goods 
were  sold,  the  vendor  has  no  right  to 
follow  them.  If  the  goods  were  bricks 
sold  to  a  contractor  he  could  not  charge  the 
owner  of  the  house  into  which  they  were 
built,  though  he  might  do  so  if  the  person 
supposed  to  be  the  contractor  turned  out 
to  be  really  agent  for  the  owner  of  the 
house  ;  and  the  principle  is  the  same  in 
such  a  case  as  the  present.''  Applying 
these  observations  to  The  New  Zealand 
Lamd  Compawy  v.  Watson  (6)  the  in- 
ability of  the  plaintiffii  to  follow  their 
goods  into  the  hands  of  the  defendants 
and  to  recover  them,  without  satisfying 
the  defendants'  lien,  would  seem  to  have 
followed  as  soon  as  it  was  decided  that 

(17)  7  Taunt.  296. 

(18)  6th  ed.  p.  332;  6th  ed.p.  351. 
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there  was  no  contract  on  which  the  plain- 
tiffs could  sue  the  defendants.  In  this 
case  there  is  such  a  contract,  and,  having 
regard  to  it  and  to  the  knowledge  the 
defendants  had  when  they  effected  the 
insurance,  TJie  New  Zealand  Land  Com- 
pany V.  Watson  (6)  cannot  be  regarded 
as  an  authority  in  their  favour.  If  in  this 
case  the  goods  had  not  been  lost,  but  had 
been  sold  by  the  defendants,  and  they  had 
paid  Demestre  &  Co.  before  the  plaintiffs 
revoked  their  authority  to  receive  payment, 
such  payment  would  have  discharged  the 
defendants,  for  the  plaintiffs  clearly  autho- 
rised Demestre  k  Co.  to  receive  payment. 
But  it  is  equally  clear  that  the  plaintiff 
did  not  authorise  Demestre  k  Co.  to  apply 
the  proceeds  of  the  plaintiff'  goods  in 
paying  a  debt  of  their  own.  Having 
regard  to  the  authority  conferred  on 
Demestre  k  Co.,  the  defendants  could  not 
have  asserted  as  against  the  plainti^  a 
lien  on  the  goods  or  their  proceeds  for  the 
general  balance  due  from  Demestre  k  Co. 
Nor,  in  the  circumstances  of  this  case,  can 
the  defendants  establish  a  better  title  to 
the  policy  or  its  proceeds  than  they  would 
have  had  to  the  goods  if  they  had  arrived. 
If,  when  the  defendants  effected  the  in- 
surance they  had  effected  it  for  their  own 
benefit,  without  notice  that  the  goods  were 
not  Demesti*e  k  Co.'s,  the  defendants  might 
have  acquired  a  better  title  to  the  policy 
and  its  proceeds  than  they  would  have  had 
to  the  goods;  but,  as  matters  stand,  we 
are  unable  to  see  any  distinction  between 
the  two.  Looking  at  the  case  broadly, 
there  is  some  inconvenience,  not  to  say  in- 
justice, whichever  way  this  case  is  de- 
cided. On  the  one  hand,  it  is  not  right  to 
pay  one  man's  debts  out  of  another  man's 
money,  which  is  what  the  defendants  are 
seeking  to  do.  On  the  other  hand  it  is 
not  right  to  avail  oneself  of  another 
man's  (Credit  and  connection,  and  not  comply 
with  the  conditions  on  which  that  credit 
and  connection  rest,  and  this  is  what  the 
plaintiff  are  seeking  to  do.  The  plain- 
tiffs, however,  never  led  the  defendants  to 
believe  that  the  goods  were  Demestre  k 
Co.'s,  for,  although  the  bills  of  lading 
were  in  their  rame,  the  letter  which  ac- 
companied the  bills  of  lading  informed  the 
defendants  that  the  goods  were  not  De- 
mestre k  Co.'s,  and  were  to  be  insured  for 
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the  "  interesado."  For  the  reasons  above 
given,  the  plaintiffs  appear  to  us  to  be 
entitled  to  recover  the  11,000^.,  subject  to 
the  deductions  wliich  they  themselves  con- 
cede ought  to  be  made.  The  amount  of 
these  must,  if  not  agreed  upon,  be  ascer- 
tained by  enquiry ;  but  the  judgment 
entered  for  the  defendants  must  be  reversed, 
and  judgment  must  be  entered  for  the 
plaintiffs,  with  costs  up  to  and  including 
the  appeal. 

Solicitors — Waltons,  Babb  &  Walton,  for  plain- 
tiffs ;  Freshfields  &  Williams,  for  defendants. 


1882 
June  16 


16. 1 


PARSONS    {appelUmt)    v,  the 

BIBMINGHAM  DAIBT  COMPANT 

{respondents). 

Sale  of  Food  and  Drugs  Act,  1876  (38 
4r  39  Vict.  c.  63),  ss.  6,  12,  13  aW  14— 
Adulterated  Article — Purchase  by  Private 
Individual — Notification  to  Seller — Ana- 
lysis, 

[For  the  report  of  the  above  case,  see 
51Law  J.  Rep.  M.C.  111.] 


13.  / 


1882.        I  BEATTT    AND    OTHERS    V,    OILL- 

June  13.  I  BANKS. 


Eiot — Unlatoful  Assembly. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  117.] 


[IN  THB  HOUSE  OF  LORDS.] 
1882  1 

June  9,  12. 13.  \       «*^  ""  '^^'^ 

Partnership — Change  by  Substitution  of 
New  for  Retiring  Partner  —  Continued 
Dealings  with  Firm  without  Notice  of 
Change-^Bight  to  Charge  either  Old  or 
New  Partner — Election. 

Wliere  a  chamge  is  made  in  a  partner- 
ship by  the  retirement  of  am,  old  amd  ike 
admission  of  a  new  member,  a  ctistomer  of 
the  original  partnership  who,  after    the 


chamge,  but  without  notice  thereof,  supplies 
goods  to  the  firm,  has  the  option  to  charge 
the  firm  as  composed  before  the  change,  or 
as  existing  when  the  goods  were  sold.  He 
cannot  hold  both  outgoing  and  incoming 
partners  liaMe. 

A  customer  under  such  circumstances^ 
after  subsequently  receiving  notice  of  the 
diange,  sued  the  new  partnership,  and 
upon  their  becoming  bankrupt  proved  in 
the  bankruptcy : — 

Held,  that  he  had  made  his  election  to 
charge  the  new  firm,  and  that  such  election 
was  irrevocable  a/nd  barred  his  right  to  sue 
an  outgoing  partner. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  App^  which  reversed  one  of 
Denman,  J. 

The  defendant  before  the  27th  of  July, 
1877,  carried  on  business  in  partnership 
with  one  W.  H.  Rogers,  under  the  firm  <^ 
W.  H.  Rogers  <b  Co.  On  that  day  the 
partnership  was  dissolved,  and  Rogers  took 
another  partner,  named  Beech,  and  con- 
tinued to  carry  on  the  business  nnder  the 
same  name. 

The  plaintiff,  who  had  had  dealings 
with  the  old  firm,  sold  in  January,  1878, 
goods  to  W.  H.  Rogers  &  Co.,  which  were 
delivered  in  the  following  month.  Sub- 
sequently to  such  delivery,  on  the  25th  of 
February,  1878,  he  received  notice  of  the 
change  in  the  firm,  in  which  notice  it  was 
stated  that  all  debts  owing  to  or  by  the 
old  firm  would  be  received  and  paid  by 
W.  H.  Rogers  alona 

The  plaintiff  continued  to  deal  with  the 
firm  after  notice,  and  in  his  accounts 
treated  it  as  one  firm  throughout.  He 
applied  to  the  new  firm  for  payment 
of  the  whole  amount  due  to  hun,  and 
eventually,  on  the  22nd  of  July,  1878, 
received  a  post-dated  cheque  from  them, 
which  was  dishonoured  when  presented. 
He  then  sued  Rogers  and  Beech,  and 
upon  their  going  into  liquidation  proved 
in  the  liquidation  fortheamount  due  to  him. 
He  subsequently  brought  this  action 
against  the  defendant  for  the  price  of  the 
goods  supplied  before  notice  of  the  change 
in  the  firm. 

The  case  was  tried  before  Denman,  J., 
who  by  agreement  decided  all  questions 
arising  in  the  action  except  the  date  of  the 
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receipt  of  notice  of  the  defendant's  retire- 
ment, which  was  found  by  a  juiy  as  the 
25th  of  February,  1878. 

Denman,  J.,  gave  judgment  for  the  de- 
fendant, but  it  was  reversed  by  the  Court 
of  Appeal.  The  question  in  both  Courts 
was  treated  as  one  of  novation,  and  it  was 
assumed  that  the  plaintiff  could  hold  the 
defendant  liable  jointly  with  the  new  firm 
unless  he  had  agreed  to  look  to  the  new 
firm  only. 

The  defendant  appealed. 

Forbes,  Q,C,,  and  G.  E.  S,  Fryer,  for  the 
appellant. — This  is  not  a  question  of  nova- 
tion. If  it  were,  there  is  ample  evidence 
that  the  plaintiff  had  agreed  to  look  to  the 
new  firm  alone — Fx  parte  EivoUa ;  in  re 
Conner  (1),  Bot/e  v.  Flower  (2),  In  re 
Smith,  Knight  dj  Co.;  ex  parte  Gibson 
(3).  But  here  the  appellant  was  not  really 
a  partner  at  the  time  of  the  sale  of  the 
goods.  There  never  was  any  contract 
with  him  in  fact.  The  plaintiff  has  the 
right  to  hold  either  the  old  firm  liable  or 
the  new — the  old  by  estoppel,  the  new  as 
the  actual  contracting  parties.  He  cannot 
charge  both  Scarf  and  Beech.  He  has 
elected  to  charge  the  new  firm,  and  cannot 
now  retract. 

There  is  no  authority  exactly  in  point. 
The  nearest  analogy  is  the  case  of  principal 
and  agent.  If  upon  discovery  of  an  un- 
disclosed principal  he  is  held  liable,  the 
agent  cannot  afterwards  be  sued.  The 
same  rule  would  apply  a  fortiori  to  the 
present  case. 

If  judgment  had  been  obtained  against 
the  new  firm,  Kendall  v.  Hamilton  (4) 
and  Priestly  v.  Femie  (5)  are  clear 
authorities  that  Scarf  would  be  discharged. 
But  the  Bankruptcy  Act,  1869,  s.  54, 
gives  proof  in  bankruptcy  the  effect  of  a 
judgment.  The  plaintiff's  affidavit  in  the 
bankruptcy  is  conclusive  evidence  of  elec- 
tion— BiXborough  v.  Holmes  (6)  ;  and  Ex 

(1)  Weekly  Notes,  1882,  p.  76. 

(2)  Law  Rep.  1  P.O.  27. 

(3)  37  Law  J.  Rep.  Chanc.  864  ;  Law  Rep.  4 
Chanc.  662. 

(4)  48  Law  J.  Rep.  C.P.  705 ;  Law  Rep.  4 
App.  Cas.  504. 

(5)  3  HurL  &  C.  977 ;  34  Law  J.  Rep.  Exch. 
172. 

(6)  46  Law  J.  Rep.  Chanc.  446 ;  Law  Rep.  5 
Ch.  D.  265. 
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parte  Appleby  (7)  shews  that  the  proof 
against  Ilogers  and  Beech  would  not  have 
been  admitted  unless  the  right  against 
Scarf  had  been  given  up.  It  is  a  question 
of  fact  whether  there  has  been  an  election 
or  not — Colder  v.  DobeU  (8) — and  it  is 
agreed  that  all  facts  are  to  be  decided  by 
the  Court. 

Finlay,  Q.C,  and  C.  A,  RusseU,  for  the 
respondent. — The  liability  was  not  altema- 
tive  but  joint.  There  is  no  authority 
either  way,  but  it  is  contended  that  the 
outgoing  partner  is  in  the  same  position  as 
any  other  who  holds  himself  out  as  a 
partner.  Scarf  must  be  taken  to  represent 
that  he  is  a  member  of  the  firm. 

[Lord  Blackburn. — No;  that  the  old 
state  of  things  continues.] 

Then  if  the  liability  is  alternative  there 
is  no  sufficient  election  here.  The  plaintiff 
has  shewn  no  intention  to  give  up  his 
right  against  Scarf. 

[Lord  Blackburn. — The  intention  is 
immaterial.  If  he  can  sue  one  only,  has 
he  irrevocably  chosen  to  sue  one  X\ 

The  issuing  of  a  writ  is  not  a  sufficient 
election — Priestly  v.  Femie  (5) — he  must 
sue  to  judgment.  Proof  in  bankruptcy  is 
not  conclusive — Curtis  v.  Williamson  (9), 
Colder  V.  DobeU  (8),  Bottomley  v.  NuttM 
(10),  Keay  v.  Fentoick  (11)  and  Harris  y. 
Farwell  (12).  Proof  in  bankruptcy  has 
Dot  for  all  purposes  the  effect  of  a  judg- 
ment, but  only  in  the  case  provided  by 
section  54  of  the  Bankruptcy  Act,  1869. 
They  also  dted  the  Digest,  lib.  14,  tit.  1, 
"  De  exercitoria  actione" 

Forbes,  in  reply. 

The  Lord  Chancellor  (Lord  Sel- 
borne). — The  facts  in  this  case  are  few 
and  simple,  but  they  raise  a  question 
which  may  be  of  some  general  importance, 
and  which  seems,  from  what  has  been 
stated  at  the  bar,  to  be  as  yet  undeter- 
mined by  authority. 

There  was  a  firm  carrying  on  business, 

(7)  2  Deac.  482. 

(8)  40  Law  J.  Rep.  C.P.  224 ;  Law  Rep.  6 
C.P.  486. 

(9)  44  Law  J.  Rep.  Q.B.  27 ;  Law  Rep.  10 
Q.B.  57. 

(10)  5  Com.  B.  Rep.  N.S.  122;  28  Law  J. 
Rep.  C.P.  110. 

(11)  Law  Rep.  1  C.P.  D.  746. 

(12)  16  Beav.  31. 
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under  the  name  of  W.  H.  Rogers  <fe  Co., 
in  Manchester,  with  which  the  plaintiff, 
Mr.  Jardine,  had  dealings.  It  consisted 
at  first  of  two  partners,  the  defendant 
Mr.  Scarf,  and  Mr.  W.  H.  Rogers.  On 
the  27th  of  July,  1877,  those  two  persons 
dissolved  the  partnership  between  them, 
and  another  person,  named  Beech,  joined 
Mr.  Rogers,  and  they  carried  on  the  same 
business,  under  the  same  name  and  at  the 
same  place,  from  that  time  forward.  Of 
this  the  plaintiff,  Mr.  Jardine,  knew  no- 
thing until  the  25th  of  February,  1878. 
In  the  meantime,  in  January,  1878,  goods 
were  ordered  from  him  on  behalf  of  the 
firm  carrying  on  business  under  the  name 
of  W.  H.  Rogers  <k  Co.,  according  to  the 
ordinary  course  of  business — which,  I 
presume,  was  the  same  as  had  prevsdled 
before  the  dissolution  of  partnership  in  the 
previous  month  of  July — goods  were 
ordered  of  Mr.  Jardine,  and  were  de- 
livered by  him  in  February,  1878,  at  the 
place  of  business  of  the  firm.  At  the  time 
when  they  were  ordered,  and  at  the  time 
when  they  were  delivered,  he  was  ignorant 
of  the  dissolution  of  partnership  which 
had  in  fact  taken  place,  and  of  the  fact 
that  the  business  was  then  being  carried 
on,  not  by  Mr.  Scarf  and  Mr.  Rogers, 
but  by  Mr.  Rogers  and  Mr.  Beech.  He 
became  aware  of  those  facts  upon  the  25th 
of  February,  1878,  on  receiving  a  circular 
dated  on  the  21st  of  the  same  month  of 
February,  by  which  notice  was  given  to 
him,  and  by  which  the  date  of  the  dissolu- 
tion of  partnership  was  mentioned  as  the 
27  th  of  July  then  last ;  and  it  was  at  the 
same  time  stated  that  all  debts  owing  to 
or  by  the  old  firm  would  be  received  and 
paid  by  Mr.  Rogers  alone,  who  would 
continue  to  carry  on  the  business  as  there- 
tofore, in  partnership  with  Mr.  Beech, 
under  the  same  style  and  firm. 

Mr.  Jardine  afterwards  supplied  other 
goods  to  the  new  firm.  He  made  no 
break  in  the  accounts  in  his  books.  He 
rendered  an  account  consisting  of  the  old 
and  the  new  debts — by  "  the  old  "  I  mean 
the  debt  which  had  been  incurred  before 
he  became  aware  of  the  dissolution  of 
partnership ;  by  "  the  new  "  I  mean  that 
which  had  been  incurred  afterwards — ^he 
rendered  that  account  to  the  new  firm. 
He  had  some  correspondence  with  them, 


looking  to  them  as  the  persons  from  whom 
he  might  expect  payment  of  the  whole  of 
that  demand;  and  they,  on  the  other 
hand,  replied  in  the  correspondence  as 
being  prepared  to  liquidate  the  debt; 
they  made  some  payment  on  account^  and 
they  gave  a  cheque  for  the  balance  on  the 
22nd  of  July,  1878,  which  was  post-dated 
a  week.  That  cheque,  when  presented, 
was  dishonoured ;  and  on  the  7th  of  Au- 
gust, 1878,  Mr.  Jardine  commenced  on 
action  against  Rogers  and  Beech  for  the 
balance,  which  included  the  present  de- 
mand— that  is  to  say,  included  the  demand 
for  the  goods  which  had  been  ordered  in 
January  and  supplied  in  February  before 
notice  of  the  dissolution  of  partneraliip. 
That  action  was  stopped,  not  by  any  dis- 
continuance on  the  plaintiff's  part,  but  by 
the  failure  of  the  new  firm,  which  went 
into  liquidation  on  the  16th  of  August, 
1878.  Under  this  liquidation  the  plain- 
tiff proved  as  a  creditor  of  the  new  firm, 
by  an  affidavit  in  which  he  swore  that 
Rogers  and  Beech  were  justly  and  truly 
indebted  to  him  in  the  sum  of  125Z.  19«.  1  J. 
for  goods  sold  and  delivered  by  him  to 
Rogers  and  Beech,  that  sum  including  the 
goods  in  question. 

Your  Lordships,  I  think,  must  take  it, 
upon  the  fects  as  they  appear,  that  no 
objection  was  made  to  that  proof;  that  it 
w^as  never  retracted ;  that  it  was  admitted ; 
and,  although  it  does  not  appear  upon  the 
proceedings  that  a  dividend  has  been  paid 
under  it,  yet,  at  all  events,  for  anything 
that  your  Lordships  know  to  the  contrary, 
that  may  be  the  cajse,  or  may  be  the  case 
hereafter. 

Now,  after  the  liquidation,  and  after 
the  proof,  the  present  action  was  brought 
by  Mr.  Jardine  against  Mr.  Scarf,  who,  in 
point  of  fact,  had  ceased  to  be  a  partner 
in  July,  1877  ;  who,  in  point  of  fiict,  had 
given  no  authonty  to  order  the  goods  in 
question  upon  his  credit;  and  who,  as 
between  himself  and  the  persons  who  did 
order  the  goods,  was,  at  the  time  when 
they  were  supplied,  a  stranger  to  the  busi- 
ness. On  the  other  hand,  at  the  time 
when  those  goods  were  supplied,  the  per- 
sons who  actually  ordered  them  were 
Rogers  and  Beech.  They  were  the  per- 
sona alone  interested  in  the  business,  and 
they   were    undoubtedly,   upon    ordinary 
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principles,  liable  for  what  they  so  ordered. 
The  defendant  also  might  be  held  liable — 
about  that  there  can  be  no  doubt — ^be- 
cause the  principle  of  law  which  is  stated 
in  Lindley  on  Partnership  (13)  is  incon- 
trovertible— ^namely,  that  "  when  an  os- 
tensible partner  retires,  or  when  a  partner- 
ship between  several  known  partners  is 
dissolved,  those  who  dealt  with  the  firm 
before  a  change  took  place  are  entitled  to 
assume,  until  they  have  notice  to  the  con- 
trary, that  no  change  has  occurred ; "  and 
the  principle  on  which  they  are  entitled 
to  assume  it  is  that  of  the  estoppel  of  a 
person  who  has  accredited  another  as  his 
known  agent  £rom  denying  that  agency  at 
a  subsequent  time,  as  against  the  persons 
to  whom  he  has  accredited  him  by  reason 
of  any  secret  revocation.  Of  course  in 
partnership  there  is  agency — one  partner 
is  agent  for  another — and  in  the  case  of 
those  who,  under  the  direction  of  the 
partners  for  the  time  being,  carry  on  the 
business  according  to  the  ordinary  course, 
where  a  man  has  established  such  an 
agency,  and  has  held  it  out  to  others,  they 
have  a  right  to  assume  that  it  continues 
until  they  have  notice  to  the  contrary. 

There  was,  therefore,  in  this  case  un- 
doubtedly a  state  of  circumstances  which 
would  have  entitled  the  plaintiff,  if  he 
had  thought  fit,  to  hold  Mr.  Scarfe  liable, 
the  credit  being  given  to  him  and  to 
Rogers,  there  bmng  no  knowledge  on  the 
part  of  the  plaintiff  of  the  dissolution  of 
partnership — ^no  knowledge  of  any  revoca- 
tion of  the  agency  at  the  time  when  these 
goods  were  delivered.  On  the  other  hand, 
if  you  look  not  to  the  estoppel  but  to  the 
fact,  the  plaintiff  was  entitled  to  hold  the 
persons  who  actually  gave  the  order  and 
received  the  goods,  and  were  interested 
in  the  profit  and  loss  of  the  firm  which 
ordered  them,  liable  to  him ;  those  persons 
being  not  Scarf,  Eogers  and  Beech,  or 
Scarf  and  Eogers,  but  Bogers  and  Beech 
alone. 

Now  it  appears  to  me  that  the  real 
question  which  your  Lordships  have  to 
determine  is  not  as  it  was  treated  in  the 
Court  below — in,  I  think,  both  the  Courts 
below — namely,  the  question  of  what  is 
called  "  novation  " — but  it  is  this,  whe- 
ther, in  that  state  of  drcumstanoesy  there 
(13)  3r1  ed.  vol,  i.  p.  429. 
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was  a  concurrent  joint  liability  of  the 
three  persons.  Scarf,  Eogers  and  Beech, 
upon  the  principles  which  I  have  stated ; 
or  whether  the  plaintiff  had  a  right  to 
make  his  choice  whether  he  would  sue 
those  who  were  liable  by  estoppel  or  sue 
those  who  were  liable  upon  the  facts.  Put 
it  as  I  can,  I  am  unable  to  understand 
how  there  could  have  been  a  joint  liability 
of  the  three.  The  two  principles  are  not 
capable  of  being  brought  into  play  to- 
gether ;  you  cannot  at  once  rely  upon  the 
estoppel  and  set  up  the  facts  ;  and  if  the 
estoppel  makes  A  and  B  liable,  and  the 
facts  make  B  and  C  liable,  neither  the 
estoppel  nor  the  facts,  nor  any  combina- 
tion of  the  two,  can  possibly  make  A,  B 
and  C  all  liable  jointly. 

Therefore,  it  appears  to  me  that  if  the 
plaintiff  chose  to  go  upon  the  facts,  and  to 
make  the  persons  who  actually  ordered 
and  got  the  benefit  of  the  goods  his 
debtors  (which  he  had  a  plain  and  certain 
right  to  do),  he  entirely  disavowed  the 
estoppel,  and  could  no  longer  set  it  up. 
If,  on  the  other  hand,  he  chose  to  go  upon 
the  estoppel,  then.  Beech  being  a  stranger 
to  the  liability  upon  that  footing,  he  could 
only  sue  Scarf  and  Eogers.  One  way  of 
testing  it  would  be  by  enquiring  what  was 
the  rule  under  the  old  system  of  pleading. 
If  at  that  time  Scarf  and  Eogers  had  been 
sued,  could  they  have  pleaded  in  abate- 
ment that  Beech  ought  also  to  be  joined 
as  being  also  liable  ?  I  think  most  clearly 
they  could  not.  And,  upon  the  other 
hand,  if  Eogers  and  Beech  had  been  sued, 
still  more  impossible  would  it  have  been 
for  them  to  plead  in  abatement  that  Scarf 
ought  also  to  be  joined,  for  he  was  neither 
a  partner  when  the  goods  were  ordered, 
nor  as  between  him  and  themselves  could 
any  liability  possibly  have  attached  to  him. 

It  seems  to  me,  therefore,  that  the 
plaintiff  was  necessarily  put  to  his  election. 
He  might  hold  either  Eogers  and  Scarf  or 
Eogers  and  Beech  liable ;  he  could  not 
hold  Eogers,  Scarf  and  Beech  all  liable 
together.  That  makes  it  unnecessary  for 
me  to  say  much  upon  the  question  of  no- 
vation, except  that,  if  your  Lordships 
should  differ  from  the  Court  of  Appeal  in 
this  case,  you  will  have  the  satisfaction  of 
feeling  that  you  do  so  on  grounds  which 
do  not  seem  to  have  been  clearly  or  fully 
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presented,  if  they  were  presented  at  all,  to 
the  Court  of  Appeal.  In  the  Court  of 
first  instance  the  eaae  was  treated  really 
as  one  of  what  is  called  "  novation,"  which, 
as  I  undei^stand  it,  means  this — the  term 
being  derived  fi-om  the  civil  law — that, 
there  being  a  contract  in  existence,  some 
new  contract  is  substituted  for  it,  either 
between  the  same  partias  (for  that  might 
be)  or  between  different  parties,  the  con- 
sideration mutually  being  the  discharge  of 
the  old  contract.  A  common  instance  of 
it  in  partnership  cases  is  where,  upon  the 
dissolution  of  a  partnership,  the  persons 
who  are  going  to  continue  in  business 
agree  and  undertake,  aa  between  them- 
selves and  the  retiring  partner,  that  they 
will  assume  and  di^harge  the  whole  lia- 
bilities of  the  business,  usually  taking  over 
the  assets ;  and  if  in  that  case  they  give 
notice  of  that  arrangement  to  a  creditor, 
and  ask  for  his  accession  to  it,  there  be- 
comes a  contract  between  the  creditor  who 
accedes  and  the  new  firm  to  the  effect  that 
he  will  accept  their  liability  instead  of  the 
old  liability,  and,  on  the  other  hand,  that 
they  promise  to  pay  him  for  that  con- 
sideration 

Now,  if  this  case  had  rested  upon  that 
ground  (on  which  it  appears  to  have  been 
put  in  the  Court  of  first  instance)  I  could 
not  myself  have  agreed  in  the  decision  at 
which  the  Court  of  first  instance  anived ; 
because  there  is  really  only  one  act  done 
upon  which  a  serious  argument,  as  it  seems 
to  me,  could  be  founded  in  favour  of  no- 
vation, if  the  circumstances  had  required 
that  the  case  should  be  put  upon  that 
ground-=-I  mean  the  giving  of  the  cheque, 
which  I  have  already  mentioned,  on  the 
22nd  of  July,  1878,  by  the  new  firm. 
Down  to  that  time  it  was,  as  it  seems  to  me, 
merely  in  the  natural  and  ordinary  course 
of  things  that,  when  the  notice  of  dis- 
solution referred  to  Mr.  Rogers  (who  was 
continuing  to  caiiy  on  the  business  of  that 
firm  with  Beech)  as  the  person  who  would 
receive  and  pay  all  debts  owing  to  or  by 
the  old  firm,  either  Mr.  Rogers  or  his  firm 
should  act  in  the  liquidation  of  the  affairs 
and  debts  of  the  old  concern;  and  the 
mere  corresponding  with  them,  the  mere 
sending  in  the  matter  to  them,  would  not, 
as  it  seems  to  me,  make  Beech  liable,  unless 
he  did  something  to  make  himself  liable 


beyond  carrying  on  that  kind  of-  corre- 
spondence. Then,  upon  the  other  hand, 
is  there  sufficient  evidence  of  the  intention 
which  would  be  necessary  on  the  part  of 
the  plaintiff  to  relinqui^  these  original 
debtors  1  The  &kct  of  this  cheque  being 
given,  which,  as  I  have  said,  is  the  only 
thing  which  can  be  relied  upon  as  shewing 
that  Beech  was  willing  to  make  himself 
liable,  is  perfectly  consistent  with  the 
plaintiff's  not  relinquishing  the  original 
debtors.  If  it  results  in  payment,  he  is 
perfectly  entitled  to  take  it.  If  it  does 
not  result  in  payment,  it  will  not  fulfil  its 
original  object.  It  did  not  restilt  in  pay- 
ment, and  the  action  followed.  The  proof 
in  bankruptcy  afterwards  being  in  invUos, 
though  it  might  be  some  evidence  of  the 
intention  of  the  plaintiff  to  get  what  he 
could  out  of  Rogers  and  Beech,  yet  cer- 
tainly would  be  no  evidence  of  any  accession 
on  the  part  of  Beech  to  the  liability,  which 
was  not  upon  him  at  all. 

I  therefore  should  not  have  differed  from 
the  opinion  of  the  Court  of  Appeal  if  I  had 
thought  (as  the  Court  of  Appeal  seems  to 
have  treated  it)  that  the  case  depended 
upon  what  is  called  the  doctrine  of  novation. 
I  am  inclined  to  say  that  the  facts  which 
have  taken  place  were  susceptible  of  an 
interpretation  consistent  with  an  intention 
on  the  part  of  the  plaintiff  to  rotain  his 
original  debtors,  at  all  events  at  the  time 
of  action  brought,  and  that,  on  the  other 
hand,  there  was  nothing  to  make  Beech  a 
debtor  if  he  had  not  been  so  before.  But 
as  Beech  was  really  a  debtor,  the  whole 
doctrine  of  novation  disappears  from  the 
case,  and  the  question  resolves  itself  into 
that  which  I  originally  stated — ^namely, 
whether  there  was  an  intention  on  the  part 
of  the  plaintiff  to  hold  the  three  persons 
jointly  liable  or  only  two,  and  if  two, 
whether  it  is  possible,  after  choosing  to 
hold  those  who  actually  gave  the  order 
and  received  the  goods  liable,  and  pro- 
ceeding against  them  as  debtors  in  such  a 
way  as  to  amount  to  a  distinct  election  to 
take  their  liability,  to  retract  that  and  to 
fall  back  upon  the  liability  which,  on  a 
different  principle,  might  have  been  asserted 
against  the  other  two — that  is  to  say, 
against  Scarf  and  Rogers,  to  the  exclusion 
of  Beech.  I  think  that  the  plaintiff  was 
bound  by  his  election,  and  that  after  appro- 
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bating  the  liability  according  to  the  facts, 
and  taking  as  his  debtors  those  who  had 
actually  given  the  order,  he  oould  not  when 
it  suited  his  convenience  retract  it,  repro- 
bate it,  and  go  back  upon  the  liabUity,  by 
estoppel,  of  the  man  who  never  gave  the 
order  at  all. 

Then  did  the  plaintiff  do  that  which  was, 
and  ought  to  be  held  as,  an  election  of 
liabiUtyl  I  think  that  he  did,  with  full 
knowledge  of  all  the  facts  from  the  25th 
of  February.  He  not  only  carried  on  the 
correspondence  to  which  I  have  referred, 
which  might  have  been  entirely  consistent 
with  his  reserving  his  right  to  elect ;  he 
not  only  received  the  cheque,  upon  which 
I  am  disposed  to  make  the  observation  that 
taking  it  would  not  have  been  a  conclusive 
election,  but  he  brought  his  action  against 
Eogers  and  Beech,  who  could  not  be  liable 
except  uix>n  the  footing  of  his  holding  them 
to  that  liability  to  which  they  were  un- 
doubtedly subject,  at  his  election,  according 
to  the  facts ;  and  not  only  did  he  make  his 
election,  but  when  the  action  was  stopped 
by  the  liquidation  he  carried  in  his  proof, 
swearing  that  they  were  justly  and  truly 
indebted  to  him  for  the  goods  as  sold  and 
delivered  by  him  to  them.  Bogers  and 
Beech  were  in  point  of  fact  the  debtors, 
and  he  had  the  benefit  of  that  which 
really  (without  going  into  any  technical 
distinctions)  for  this  purpose  appears  to 
me  to  be  a  sufficient  ground  of  judg- 
ment. 

I  do  not  think  it  necessary  to  go  into 
any  of  the  cases  which  have  been  mentioned, 
because  I  think  that  the  principle  is  per- 
fectly distinct.  The  case  which  was  relied 
upon  by  the  respondent  of  Curtis  v. 
WiUiams  (9)  simply  held  that  the  mere 
act  of  making  an  affidavit  of  the  kind 
which  was  made  in  this  case  in  bankruptcy 
was  not  one  as  to  which  the  party  would 
have  no  hcua  p(enitentuB  under  any  cir- 
cumstances, where  he  had  been  desirous, 
when  he  had  fully  considered  the  matter, 
of  withdrawing  it  before  it  was  put  upon 
the  file,  and  nothing  was  done,  so  far  as 
appears,  after  it  was  put  upon  the  file. 
There  was  nothing  to  bind  him  to  his  elec- 
tion except  that  inadvertent  and  (at  the 
time  when  it  was  done)  unintentional  act 
of  his  agent ;  and  the  Court,  who  probably 
knew  the  facts  of  that  case,  were  quite 
Vol.  61.— Q.B. 
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right  in  holding  that  that  ought  not  to  be 
regarded  as  an  election  by  him. 

I  need  not  refer  particularly  to  the  facts  of 
BUboroughv,  Holmes  (6),  but  a  proof,  under 
circumstances  similar  to  the  present,  was 
held,  upon  the  principle  of  election,  to  bind 
the  party  who  made  it.  In  Bottomley  v. 
Nuttall  (10)  an  acceptance  had  been  given, 
which  was  evidence  of  a  successive  obli- 
gation, and  proof  of  it  would  by  no  means 
extinguish  or  destroy  any  right  which  the 
party  might  have  upon  the  original  debt 
and  the  original  consideration. 

There  is,  therefore,  as  was  frankly  ad- 
mitted at  the  bar,  no  direct  authority  upon 
this  point.  Your  Lordships  are  obliged  to 
determine  it  upon  principle ;  and  on  prin- 
ciple, I  think,  your  Lordships  ought  to 
hold  that  the  plaintiff  was  put  to  his 
election,  that  he  made  it  when  he  brought 
the  action  and  proved  in  liquidation,  and 
that  he  cannot  now,  consistently  with  the 
election  which  he  has  made,  hold  Mr.  Scarf 
liable. 

I  therefore  move  your  Lordships  that 
the  order  under  appeal  be  rovei-sed  ;  which 
will  have  the  effect,  I  suppose,  of  restoring 
the  judgment  of  the  Court  of  first  instance, 
in  point  of  form  at  all  events ;  and  that 
the  defendant  (the  appellant  here)  have  his 
costs  in  the  Court  of  Appeal  and  in  this 
House. 

Lord  Blackburn. — I  am  of  the  same 
opinion.  This  was  an  action  brought 
against  Mr.  Scarf  to  recover  a  sum  of 
102^.  10«.  i(L  It  is  now  admitted  that 
on  the  30th  of  January,  1878,  these  goods 
were  ordered  from  the  plaintiff,  Mr.  Jar- 
dine,  by  Mr.  Bogers,  he  sending  the  order 
in  the  name  of  the  firm  of  W.  H.  Rogers 
k  Co.,  which  was  the  name  under  which 
he  and  Scarf  had  traded,  and  under  which 
name  they  had  dealt  with  the  plaintiff; 
that  the  plaintiff  well  knew  that  he  and 
Scarf  had  been  the  persons  so  tra'^ing; 
that  those  goods  thus  ordered  upon  the 
30th  of  January  were  afterwards  supplied, 
part  upon  the  Ist  of  February,  part  upon 
the  16th,  and  part  upon  the  20th.  One 
question  of  fact  was,  when  had  the  plain- 
tiff, Mr.  Jardine,  notice  of  what  was  the 
fact — ^namely,  that  Scarf  had  ceased  to  be 
a  partner,  and  that,  at  the  time  when  the 
goods  were  ordered,  and  at  the  time  when 
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the  goods  were  supplied,  the  firm  of 
Rogers  &  Co.  consisted,  not  of  Rogers 
and  Scarf,  but  of  Rogers  and  Beech,  who 
had  not  been  formerly  a  partner,  but  had 
come  into  partnership  with  Rogers  after- 
wards, and  not  till  Scarf  had  retired? 
Now  on  that,  I  understand,  the  question 
went  to  the  jury. 

The  fact  was  plain  that  on  February  5, 
1878,  this  notice  was  printed  in  the  Gazette  : 
— "  Notice  is  hereby  given  that  the  part- 
nerehip  heretofore  subsisting  between  us, 
the  undersigned,  Benjamin  Scarf  and  Wil- 
liam Henry  Rogers,  carrying  on  business 
as  merchants  at  32  Church  Street,  Man- 
Chester,  under  the  firm  of  W.  H.  Rogers 
k  Co.,  was  dissolved  by  mutual  consent  on 
the  27th  day  of  July  last.  All  debts  owing 
to  or  by  the  said  firm  will  be  received  and 
paid  by  the  said  W.  H.  Rogers  alone,  who 
will  continue  to  carry  on  the  business  as 
heretofore,  in  partnership  with  the  under- 
signed James  Beech,  under  the  firm  of 
W.  H.  Rogers  <fe  Co."  K  Mr.  Jardine, 
the  plaintiff,  had  not  been  a  person  who 
had  dealt  with  the  former  firm,  the  notice 
in  the  Gazette  would  have  given  him  notice 
as  from  that  5th  of  February,  which  was 
after  the  order  had  been  given  upon  the 
30th  of  January.  The  goods  were  delivered 
at  different  times,  as  I  have  stated,  sub- 
stantially after  the  5th  of  February,  and 
it  was  material  to  ascertain  when  it  was 
that  Mr.  Jardine  got  actiial  notice.  As 
soon  as  he  was  aware  of  this  notice  being 
published  in  the  Gazette,  it  is  quite  plain 
that  he  would  know  that  the  authority 
which  had  originally  belonged  to  Rogers 
to  bind  himself  and  Scarf  had  been  revoked. 
But  he  was  not  bound  to  read  the  Gazette ; 
and  in  point  of  fact  it  appears,  according 
to  the  finding  of  the  jury,  that  he  did  not 
read  it ;  and  it  was  not  until  the  25th  of 
February  that  he  received  a  circular,  at 
the  bottom  of  which  was  appended  the. 
Gazette  notice,  and  which  circular  was  in 
these  terms : — "  Sir, — I  bear  to  call  your 
attention  to  the  annexed  notice  of  dis- 
solution of  partnership  lately  existing  be- 
tween Mr.  Benjamin  Scarf  and  myself, 
and  I  have  the  pleasure  to  inform  you 
that  Mr.  James  Beech  has  joined  me  in 
the  business,  and  will  take  an  active  part. 
The  style  of  the  firm  will  not  be  altered. 
Undemoted  are  the  signatures  of  each 


partner.  Yours  truly,  W.  H,  Rogers." 
Then  the  signatures  were  given,  and  below 
that  was  a  copy  of  the  notice  which  had 
been  previoudy  published  in  the  Grozetie. 
The  finding  of  the  jury  was  that  this  notice 
came  to  Mr.  Jardine  on  the  25th  of  Feb- 
ruary, and  not  sooner.  I  should  have 
stated  that  there  was  a  subsequent  payment 
of  50^.,  which  reduced  the  amount  in  dis- 
pute to,  I  think,  45^. ;  the  amount  is  no 
great  matter ;  whatever  sum  it  was,  that 
payment  reduced  the  amount  in  dispute, 
though  that  is  not  large  in  itself. 

Now,  that  being  the  case,  the  question 
then  arose  what  defence,  if  any,  there  was 
proved.  It  was  agreed  that  this  should  be 
determined  by  the  Court  without  asking 
any  further  question  of  the  jury,  but  taking 
the  evidence  and  drawing  the  inferences 
of  fact  whether  there  was  a  defence  or  not. 
On  that  Mr.  Justice  Denman,  who  tried 
the  case,  thought  (it  was  apparently  put 
to  him  in  that  way)  that  the  question  was 
whether  or  not  there  was  novation ;  which 
the  Lord  Chancellor  has  just  said  (and  I 
quite  agree  with  him)  is  another  vord  for 
accord  and  satisfaction,  by  giving  in  sub- 
stitution the  liability  of  another  person 
upon  another  contract  in  lieu  of  the-  con- 
tract for  which  the  former  partners  were 
liable ;  and  Mr.  Justice  Denman  thought 
that  there  had  been  a  novation  proved. 

When  the  case  came  before  the  Court 
of  Appeal  the  majority  of  the  Court  of 
Appeal  (Lord  Justice  Baggallay  seems  to 
have  doubted  about  it)  thought  that  the 
novation  in  that  sense  was  not  proved.  I 
do  not  feel  quite  certain  that  if  I  knew  all 
the  evidence  (for  it  has  not  been  brought 
fully  before  us),  if  I  thought  the  question 
was  whether  there  was  novation  or  not,  I 
should  have  agreed  with  them  that,  on  the 
evidence  brought  before  us,  it  was  not  in 
this  case  proved.  I  need  not,  however, 
enter  into  the  question  how  that  was, 
because  my  opinion,  which  leads  me  to 
concur  in  the  judgment  which  has  just 
been  moved,  is,  that  that  was  not  the  real 
question — ^that  there  was  a  mistake  and 
misapprehension  on  the  part,  not  only  of 
the  counsel  who  urged  it,  but  of  the  Judges 
who  heard  the  case,  when  they  thought 
that  the  question  was  that  of  novation 
when  the  defence  depended  upon  a  prior 
question. 
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Though  the  amount  now  in  dispute  is 
very  small,  the  question  is  an  important 
one.  I  do  not  think  there  can  be  any 
doubt  (it  is  very  old  law  indeed)  that 
where  a  person  has  given  authority  to 
another  (it  is  not  peculiar  to  partnership), 
the  authority  being  such  as  would  ap- 
parently continue,  he  is  bound  to  those 
who  act  upon  the  faith  of  that  authority, 
though  he  has  revoked  it,  unless  he  has 
given  the  proper  notice  of  the  revocation. 
In  this  case  I  think  there  can  be  no  doubt 
that  Bogers,  having  been  partner  with 
Scarf,  had  authority,  and  apparently  con- 
tinuing authority,  to  bind  Scarf  as  to  all 
matters  concerning  the  partnership,  and 
that  Mr.  Jardine,  being  an  old  customer, 
had  a  right  to  believe  that  that  authority 
continued  until  he  was  told  that  it  was 
revoked.  But  then  I  do  not  think  that 
the  liability  is  upon  the  ground  that  the 
authority  actually  continues.  I  think  it 
is  upon  the  ground,  as  has  been  very  well 
put  and  explained  in  Freeman  v.  Gooke 
(14),  that  there  is  a  duty  upon  the  person 
who  has  given  that  authority,  if  he  revoke 
it,  to  take  care  that  notice  of  that  revo- 
cation is  given  to  those  who  might  other- 
wise act  on  the  supposition  that  it  con- 
tinued ;  and  the  failure  to  give  that  notice 
precludes  him  from  denying  that  he  gave 
the  authority  against  those  who  acted  upon 
the  faith  that  that  authority  continued. 
I  put  rather  an  emphasis  upon  those  last 
words,  ''against  those  who  acted  upon  the 
faith  that  that  authority  continued,"  for 
I  think  that  no  man  has  a  right  to  say, 
"  I  know  now  that  the  authority  was  in 
&ct  revoked,  but  I  will  continue  to  go  on, 
and  will  do  things  subsequently,  and  act 
upon  the  supposition  that  I  hold  this  person 
liable,  though  I  am  not  actually  acting 
upon  the  faiUi  that  he  has  given  authority, 
but  I  am  acting  upon  the  ground  that  I 
find  another  is  r^ly  liable,  and  I  will 
only  come  on  him  if  that  other  does  not 
pay.''  I  do  not  think  he  can  do  that. 
The  question,  therefore,  is  this,  was  Mr. 
Jardine  acting  upon  the  faith  Uiat  it  was 
so) 

Now  Mr.  Jardine,  upon  the  30th  of 
January,  as  far  as  appears  upon  the  evi- 
dence, had  never  so  much  aa  beard  of  Mr. 

(14)  2  Bxch.  Bep.  664 ;  18  Law  J.  Bep.  Sxch. 
114. 


Beech.  Mr.  Jardine,  when  he  received 
the  order  from  W.  H.  Bogers  k  Co.,  had 
every  reason  to  think  that  he  was  con- 
tracting to  supply  these  goods  to  Bogers 
and  Scarf,  and  he  did  supply  the  substantial 
part  of  the  goods  on  the  1st,  16th  and 
20th  of  February,  before  he  had  any  notice 
that  he  was  not  supplying  them  to  Bogers 
and  Scarf.  Therefore,  clearly,  at  that  time 
he  was  in  the  case  of  a  person  who  had 
acted  upon  the  faith  that  W.  H.  Bogers's 
authority  when  he  gave  the  order  still 
continued  when  he  supplied  the  goods; 
and  he  therefore  certaiidy  had  a  right  to 
hold  Scarf  liable  on  that  ground.  But  it 
is  quite  clear  from  the  notice,  and  the 
circular  which  I  have  already  read,  that 
on  the  25th  of  February  he  became  aware 
that,  though  Bogers  had  apparent  au- 
thority, and  though  he  having  acted  upon 
that  apparent  authority  had  a  right,  if  he 
pleased,  to  hold  Scarf  liable,  yet  in  point 
of  fact  Scarf  was  not  really  a  principal, 
and  had  not  given  real  authority ;  that  in 
point  of  fact  Bogers  was  not  acting  by 
Scarfs  authority  but  by  Beech's  authority, 
and  that  Bogers  and  Beech  were  the  real 
persons  who  had  ordered  the  goods,  the 
real  persons  who  had  received  them,  so  far 
as  they  had  been  then  received,  and  were  the 
persons  who  were  therefore  liable ;  because 
in  &ct  Bogers  had  authority  from  Beech, 
and  had  not  in  fact  authority  from  Scarf. 

The  first  question,  therefore,  which  arises 
is,  could  a  person  who  knew  that  he  held 
both  Beech  and  Bogera  liable,  and  had 
very  rightly  the  power  to  say,  "I  will 
treat  this  as  being  a  joint  liability  of 
Rogers  and  Beech,"  say,  "  I  will  treat 
it  not  only  as  the  joint  liability  of 
Bogers  and  Beech,  but  as  the  joint  lia- 
bility of  Bogera,  Beech  and  Scarf,"  treat- 
ing them  all  three  as  jointly  liable  t  And 
certainly,  though  counsel  could  not  pro- 
duce any  precise  authority  upon  the 
point,  I  should  myself,  unless  I  had  seen 
what  the  Judges  of  Appeal  had  here 
said,  never  have  entertained  the  slightest 
doubt  that  he  could  not.  I  should  not 
myself  have  entertained  a  doubt  that  in 
old  times  a  plea  in  abatement,  in  an  action 
against  Bogers  and  Beech  for  not  joining 
Scarf,  would  have  been  bad ;  nor  could  I 
have  doubted  that  in  old  times,  if  an  ac- 
tion  had  been  brought  against  Bogers, 
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Scarf  and  Beech  jointly,  there  would  have 
been  a  non-suit  entered,  upon  the  ground 
that  there  was  a  variance  in  the  proof — 
that  there  was  no  proof  that  the  three 
were  liable.  I  siiy,  I  should  not  have 
doubted  that  at  all  if  I  had  not  found 
(unless  there  has  been  some  misprint,  or 
some  inaccuracy  in  the  shorthand  note) 
that  that  was  not  the  view  of  the  Court 
of  Appeal.  Lord  Coleridge  is  reported  to 
have  said,  "The  three  partners  are  all 
primarily  liable  clearly."  I  think  that  at 
the  moment  when  he  said  that  he  could 
not  have  had  the  facts  before  him.  The 
three  never  were  partners  at  all.  I  cannot 
see  how  he  could  possibly  say  that  that 
was  the  case  if  he  remembered  the  facts. 
Lord  Justice  Brett  does  not  say  that  in 
terms,  but  he  does  say  what  almost  in- 
volves the  same  thing.  When  he  treats  it 
as  a  novation  he  says,  '^I  cannot  infer 
from  the  fact  of  his  making  a  claim 
against  people  with  respect  to  whom  he 
had  a  valid  claim "  (by  that  he  means 
Rogers  and  Beech)  ''  that  he  had  given  up 
his  claim  against  another  person  who  was 
liable  to  him." 

Now,  I  do  not  think  that  that  other 
person  (Scarf)  was,  as  I  have  said  before, 
liable  to  Jardine.  Scarf  was  precluded  or 
estopped  from  den3dng  that  he  had  given 
the  authority  which  would  have  made  him 
liable,  if  the  fact  had  been  so,  but  I  do 
not  think  that  it  was  so ;  and  I  agree  with 
what  the  Lord  Chancellor  has  said,  that 
the  differenoe  is  an  important  one. 

There  seems  not  only  to  be  no  distinct 
authority  upon  the  subject,  but  there 
really  seems  to  have  been  a  doubt  in  the 
minds  of  those  able  Judges  (at  least,  it  is 
quite  clear  that  they  do  not  seem  to  have 
perceived  the  point  clearly)  whether  or  no 
the  plaintiff  could  consider  all  three  per- 
sons jointly  liable.  I  think  it  important 
to  say  distinctly  that,  in  my  opinion,  he 
could  not,  and  to  say  that  the  right  which 
the  plaintiff  had  when  he  got  the  notice 
on  the  25th  of  February  was  to  sue  either 
at  his  option.  He  was  not  bound  to  sue 
Scarf.  He  might  very  reasonably  and 
properly  say — "  I  think  that  I  have  a  legal 
right  to  hold  Mr.  Scarf  liable  because  he 
did  not  give  notice  to  me  in  time;  but 
I  am  not  going  to  do  so.  I  find  now 
that  I  have  a  right  to  hold  Rogers  and 


Beech  liable,  and  will  do  so ; "  and  if  he 
had  communicated  that  to  the  parties, 
there  could  be  no  doubt  at  all  that  when 
he  had  elected  thus  to  charge  Rogers  and 
Beech,  and  Rogers  and  Beech  oidy,  there 
would  have  been  no  question  whatever 
that  it  was  a  final  and  conclusive  election, 
and  that  he  could  in  no  way  after  that 
charge  Scaif.  But  he  had  also  a  right  if 
he  pleased,  to  say — "  I  will  proceed  upon 
the  ground  that  Scarf  has  made  himself 
liable  to  me.  I  will  hold  Scarf  liable." 
But  in  that  case  I  think  he  could  not  hold 
Beech  also  liable.  It  seems  to  me  that  he 
had  his  choice  between  the  two  :  he  had 
his  choice  whether  he  would  hold  Rogers 
and  Beech  liable,  as  in  fact  they  were,  or 
Rogers  and  Scarf  liable,  as  he  had  sup- 
posed they  were,  though  Scarf  was  not 
liable  in  iwsi ;  but  he  oould  not  hold  both 
sets  of  persons  liable.  And  then  oomes 
the  question  which  ought  to  have  been 
decided,  not  whether  there  was  a  novation 
(upon  which  probably,  if  I  had  thought 
that  that  was  the  question,  I  should  have 
agreed  with  the  majority  of  the  Court  of 
Appeal),  but  whether  the  plaintiff  had 
before  the  30th  of  September,  the  date  at 
which  he,  for  the  first  time,  made  a  claim 
against  Scarf,  made  a  final  determination 
of  the  election  by  which  he  had  to  choose 
which  of  the  two  sets  of  parties  he  would 
hold  liable. 

Now,  on  that  question,  there  axe  a 
great  many  cases ;  they  are  collected  in 
the  notes  to  Dumpar^s  Case  (15),  and 
they  are  uniform  in  this  respect,  that 
where  a  man  has  an  option  to  choose  one 
or  other  of  two  inconsistent  things,  when 
once  he  has  made  his  election  it  cannot  be 
retracted;  it  is  final,  and  cannot  be 
altered :  "  Quod  semel  placuit  in  electioni- 
bus  amplius  displicere  non  potest."  That 
is  Coke  upon  LUtUton^  1 46a,  and  I  do  not 
doubt  that  there  are  many  older  authori- 
ties to  the  same  effect ;  but  that  rule  has 
been  uniformly  acted  upon  from  that  time 
at  least  down  to  the  present.  When  once 
there  has  been  an  election  to  do  one  of  the 
two  thiDgs,  you  cannot  retract  it  and  do 
the  other  thing — ^the  election  once  made  is 
finally  made. 

But  upon  that  oomes  the  question  which 
is  the  one  that  now  arises,  whether  there 
(16)  1  8m.  L.  C.  8th  ed.  47,  64. 
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was  eyidence  here  on  which  your  Lord- 
ships should  find  as  a  fact  that  there  was 
an  election.  In  CUyugh  v.  The  London 
and  North  Western  Railway  Company 
(16),  the  Exchequer  Chamber  had  to  con- 
sider that  question  a  good  deal  in  a  case 
of  some  importance,  in  which  the  judg- 
ment was  carefully  considered.  I  wrote  it 
myself,  and  I  say  nothing  further  about 
it  than  this,  that  it  had  the  full  assent  of 
all  the  other  Judges.  The  result  of  what 
is  there  said  is  that  where  there  is  a  right 
to  elect,  the  party  is  not  bound  to  elect 
at  once;  he  may  wait  and  think  which 
way  he  wiU  exemw  his  election,  so  long 
as  he  can  do  so  without  injuring  other 
persons;  and,  accordingly,  in  that  par- 
ticular ca.se  it  was  held  that  he  had  not 
lost  his  right  to  elect  by  a  reasonable 
waiting  under  rather  peculiar  circum- 
stances; but  when  he  has  once  fully 
elected  it  is  final. 

I  may  also  refer  to  the  case  of  Jones  v. 
Carter  (17),  as  most  neatly  stating  the 
point.  The  principle,  I  take  it,  running 
through  all  the  cases  as  to  what  Ls  an  elec- 
tion is  this  :  that  where  a  party  in  his  own 
mind  has  thought  that  he  would  choose 
one  of  two  remedies,  even  though  he  has 
written  it  down  on  a  memorandum,  or  has 
indicated  it  in  some  other  way,  that  alone 
will  not  bind  him ;  but  so  soon  as  he  has 
not  only  determined  to  follow  one  of  his 
remedies,  but  has  communicated  it  to  the 
other  side  in  such  a  way  as  to  lead  the 
opposite  party  to  believe  that  he  has  made 
that  choice,  he  has  completed  his  election 
and  can  go  no  further ;  and  whether  he 
intended  it  or  not,  if  he  has  done  an  un- 
equivocal act — I  mean  an  act  which  would 
be  justifiable  if  he  had  elected  one  way, 
and  would  not  be  justifiable  if  he  had 
elected  the  other  way — the  fact  of  his 
having  done  that  unequivocal  act  to  the 
knowledge  of  the  persons  concerned  is  an 
election.  In  Jones  v.  Carter  (17)  (the 
principle  is  general,  though  the  particular 
application  is  peculiar),  the  question  was 
whether  a  man  who  had  a  right  to  avoid 
a  forfeiture  had  avoided  it  or  not.  He 
had  at  first  brought  a  writ  of  ejectment  for 
the  purpose  of  avoiding  it,  by  which  in 

(16)  41  Law  J.  Rep.  Exch.  17 ;  Law  Rep.  7 
Ezch.  26. 

(17)  IB  Mee  k  W.  718. 
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modem  times  you  do  not  actually  enter ; 
but  it  had  proceeded  so  fietr  that  the  defen- 
dant had  entered  into  a  consent  rule ;  and 
the  defendant  having  entered  into  a  con- 
sent rule  by  which  he  had  admitted  the 
entry,  the  Court  held  that  it  must  be 
taken  as  if  the  plaintiff  had  entered,  and 
that,  iDasmuch  as  the  entry  to  avoid  a 
forfeiture  was  unequivocal  in  its  nature, 
he  could  not  afterwards  say,  ''The  lease 
was  not  void." 

Now,  that  is  the  question  which  I  think 
the  Court  below  ought  to  have  decided, 
and  which  I  think  your  Lordships  now, 
having  power  to  find  all  the  facts,  have  to 
decide  upon  the  evidence.  Was  there, 
before  the  30th  of  September,  which  was 
the  date  when  the  plaintiff  first  came  upon 
Scarf,  an  unequivocal  election  to  take 
Beech  as  his  debtor )  I  do  not  think  that 
at  first  there  was.  I  do  not  think  that 
the  mere  fact  of  his  having  continued  to 
enter  in  his  books  these  goods  along  with 
others  which  he  had  undoubtedly  con- 
tracted to  supply  after  the  25th  of  Fe- 
bruary, when  he  had  full  notice  (entering 
them  in  one  account),  would  preclude 
him ;  because  I  think,  as  I  said  before,  that 
it  was  merely  an  expression  of  his  own  pri- 
vate intention  and  opinion,  which  did  not 
bind  the  matter  until  it  was  communicated 
to  the  other  side,  which  it  never  was.  I 
do  not  think  that  his  having  demanded 
money  from  Kogers  after  he  knew  that 
Bogers  was  carrying  on  the  new  firm  of 
Rogers  and  Beech  will  do,  for  the  reasons 
given  by  Lord  Justice  Brett,  that  the 
notice  of  dissolution  distinctly  said : — 
"  Whatever  Bogers  and  Scarf  owe,  go  to 
Rogers,  and  Bogers  will  pay  it."  But 
then  the  evidence  goes  farther.  I  am  not 
sure  that  taking  a  cheque  from  Bogers  and 
Beech  as  payment  was  enough  to  make  an 
election,  beoEiuse  I  think  that  in  acting  on 
the  authority  given  by  Scarf  to  Bogers  to 
pay  the  debts  for  him  and  Scarf,  Bogers 
might  pay  money  by  the  new  firm's  cheque 
or  otherwise  as  he  pleased.  But  then  the 
plaintiff  goes  on  and  issues  a  writ  against 
Bogers  and  Beech — he  sues  Beech.  I  am 
unable  to  conceive  a  more  unequivocal  act, 
he  has  thereby  adopted  Beech  as  his  debtor 
at  that  time.  I  do  not  think  its  going 
to  judgment  or  not  going  to  judgment  is 
material.     How  he  could  possibly  do  a 
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more  unequivocal  act  than  issuing  a  writ 
against  Rogers  and  Beech  I  cannot  ima- 
gine. The  result  of  his  issuing  the  writ 
was  that  Rogers  and  Beech,  not  being  able 
to  get  time  to  obtain  terms,  went  into 
liquidation,  and  then  the  plaintiff  sent  in 
his  affidavit  claiming  to  prove  against 
Rogers  and  Beech  for  this  sum  which  is 
now  in  dispute,  and  also  for  the  sub- 
sequent debts,  treating  them  all  as  one. 
I  think  that  also  is  an  unequivocal  act. 
And  taking  the  whole  together  I  can  bring 
myself  in  no  way  to  doubt  that,  upon  the 
facts,  we  ought  to  find  that  Mr.  Jardine, 
having  the  right  of  election  between  hold- 
ing Beech  liable  and  holding  Scarf  liable, 
had,  before  he  ever  came  upon  Scarf,  finally 
determined  his  election  and  taken  Beech 
as  liable,  and  that  he  could  not  hold  both 
Scarf  and  Beech  liable. 

I  am,  consequently,  of  opinion  that  the 
judgment  should  be  for  the  defendant, 
though  not  upon  the  ground  on  which  it 
was  originally  put — namely,  that  there 
was  a  novation — but  upon  the  ground  that 
Scarf  never  was  liable,  for  this  reason,  that 
before  any  step  was  taken  to  make  him 
liable,  a  &ial  and  conclusive  election  had 
been  made  to  hold  Beech  liable,  which  in- 
volved impliedly  that  Scarf  was  not. 

Lord  Watson. — This  case  has  been  dis- 
posed of  by  the  Court  of  Appeal  upon  the 
assumption  that  the  position  of  the  appel- 
lant is,  in  law,  precisely  the  same  as  if  he 
had  been,  in  fact,  a  partner  of  the  firm  by 
which  the  debt  sued  for  was  contracted. 
Had  the  appellant  actually  been  a  member 
of  the  firm  of  W.  H.  Refers  &  Co.  on  the 
30th  of  January,  1878,  when  the  goods — 
the  price  of  which  is  now  in  question — 
were  ordered,  he  would  thereby  have  be- 
come the  debtor  of  the  respondent,  and  it 
would  in  that  case  have  been  necessary  for 
him  to  satisfy  your  Lordships  that  the  facts, 
admitted  or  proved,  are  sufficient  to  sus- 
tain the  inference  that  the  respondent  has 
agreed  to  discharge  his  claim  against  the 
appellant,  and  to  accept  the  new  firm  of 
W.  K.  Rogers  k,  Co.  as  his  debtors.  In 
such  circumstances,  the  original  debtor 
must  continue  to  be  liable,  unless  there 
has  been  payment  or  novation  of  the  debt. 

The  appellant  had,  in  point  of  fact, 
ceased  to  be  a  partner  of  the  firm  of  W. 


H.  Rogers  k  Co.  before  the  goods  were 
ordered  or  supplied  to  the  new  firm.  Not- 
withstanding that  fact,  he  was  estopped 
from  asserting  as  against  the  respondent, 
who  had  been  one  of  his  customers,  that 
the  contract  was  not  made  with  the  old 
firm,  because  notice  had  not  been  given  to 
the  respondent  of  its  dissolution  by  his 
ceasing  to  be  a  partner.  In  other  words, 
although  the  goods  were  ordered  and  re- 
ceived by  the  new  firm,  it  was  the  right  of 
the  respondent,  if  he  chose  to  assert  it,  to 
insist  that  the  old  firm,  and  not  the  new, 
must  be  held  to  have  contracted  with  him, 
and  to  be  liable  for  the  price  of  goods 
supplied  under  the  contract,  before  he  re- 
ceived the  notice  of  the  21st  of  Febroaiy, 
1878.  He  had  the  undoubted  right  to 
select  his  debtor,  to  hold  either  the  old 
firm  or  the  new  firm  responsible  to  him 
for  the  fulfilment  of  the  contract ;  but  I 
know  of  no  authority  for  the  proposition 
that  the  respondent  could  hold  his  contract 
to  have  been  made  with  both  firms,  or 
that,  having  chosen  to  proceed  against  one 
of  these  firms  for  the  recovery  of  his  debt, 
he  could  thereafter  treat  the  other  firm  as 
his  debtor. 

I  am  accordingly  of  opinion  that  the 
&cts  of  the  present  case  raise  no  question 
of  novation,  and  that  the  only  question  to 
be  determined  is  whether  the  respondent 
did  or  did  not  elect  to  take  the  new  firm 
of  W.  H.  Rogers  <k  Co.  as  his  debtors  for 
the  price  of  the  goods  furnished  by  him, 
prior  to  the  25th  of  February,  1878,  under 
the  order  given  by  that  firm  upon  the 
30th  of  Januaiy. 

In  this  aspect  of  the  case  it  becomes  un- 
necessary to  dispose  of  the  question  dis- 
cussed and  decided  in  the  Courts  below — 
namely,  whether  the  transactions  of  the 
respondent  with  the  new  firm  subsequent 
to  the  notice  of  February  sufficiently  es- 
tablish the  appellant's  plea  of  novcUio 
debiti.  I  ajn  of  opinion,  with  your  Lord- 
ships, that  the  legal  proceedings  to  which 
the  respondent  resorted  in  August  and 
September,  1878,  fully  warrant  the  infei^ 
ence  that  he  did  elect  to  take  the  new  firm 
as  his  debtors,  and  oonsequently  that  he 
has  no  right  to  recover  the  debt  for  which 
he  sues  from  the  appellant. 

Lord  Bbamwell.^-1  am  entirely  of  the 
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same  opinion.  In  this  cafle  the  plaintiff 
had  the  right  to  maintain  an  action  against 
Eogera  and  Scarf  or  against  Bogers  and 
Beech ;  and,  indeed,  subject  to  what  would 
have  been  a  plea  in  abatement  merely,  he 
had  the  right  to  maintain  an  action  against 
each  one  of  the  three ;  but  he  would  have 
been  compeUed  to  join  one  of  the  two 
with  the  other;  he  would  have  been  com- 
peUed to  join  Bogers  with  Scarf  if  he  had 
sued  Scarf  alone,  or  Bogers  with  Beech  if 
he  had  sued  Beech  or  Bogers  alone.  I 
imagine  that  under  the  Judicature  Act 
and  the  Bules  he  could  be  compelled  to 
sue  the  two  jointly  and  not  severally ; 
otherwise  the  effect  of  the  Judicature  Act 
would  be  to  turn  eveiy  joint  contract  into 
a  joint  and  several  contract,  which  I  ima- 
gine was  not  intended.  It  results,  there- 
fore, that  the  right  of  the  plaintiff  was  to 
sue  either  Bogers  and  Scarf  jointly,  or 
Bogers  and  Beech  jointly.  I  am  very 
clearly  of  opinion  that  he  had  no  right  to 
sue  all  three  jointly.  It  is  impossible  to 
say  that  there  was  any  joint  contract 
by  the  three,  either  in  fact  or  by  es- 
toppel. 

Now,  that  being  the  condition  of  things, 
when  the  truth  was  known  to  the  plaintiff, 
I  do  not  think  that  he  was  bound  to  elect 
at  any  particular  time ;  but  I  am  satisfied 
that  when  he  did  elect  he  was  bound,  and 
that  after  seeking  to  enforce  his  remedy, 
or  indeed  enforcing  his  rights,  against  one 
pair — ^that  is  to  say,  Bogera  and  Beech — 
he  had  not  the  right  to  maintain  another 
action  against  Scarf  separately.  He  could 
not  maintain  a  second  action  against  Scarf 
unless  he  joined  Bogers  with  him,  and 
the  result  would  be  that  there  would  be 
two  actions  against  Bogers  for  the  same 
debt.  It  seems  to  me  demonstrable,  there- 
fore, that  if  the  plaintiff  elected  to  go  on 
at  all  he  could  not  maintain  an  action 
against  the  third  man  either  separately  or 
jointly  with  one  of  the  two  whom  he  had 
originally  sued. 

That  being  so,  the  plaintiff  was  not 
bound  to  elect,  but  if  he  did  elect  he  was 
concluded  by  his  election;  and,  without 
occupying  your  Lordships'  time  further,  I 
have  only  to  add  that  it  is,  to  my  mind, 
absolutely  plain  that  in  this  case  his  con- 
duct was  an  election  to  sue  and  maintain 
hb  action  against  Bogers  and  Beech,  and 
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consequently  that  he  has  lost  his  right  to 
maintain  any  action  against  Scarf. 

Order  appealed  from  reversed :  judg- 
ment of  DenmaUy  J.yfor  the  defen- 
dant (the  appellant)  restored,  with 
costs  in  the  Court  oj  Appeal  and  in 
this  House, 


Solicitors— W.  k  J.  Flower  &  Nussey,  agents 
for  Killick,  Hatton  k.  Vint,  Bradford,  for 
appellant ;  Buchanan  &  Rogers,  for  respon- 
dent. 


.3./ 


DUNN  V,  WTMAN. 


1881. 

May  13. 

Release — Inspectorship  Deed — Void  or 
Voidable  Deed — Estoppel. 

A  deed  of  inspectorship  o/nd  composition 
made  between  a  debtor  and  his  creditors  in 
Oreat  Britain  contained  a  covenant  that 
in  a  certain  event  the  debtor  would,  if  re- 
quired by  the  inspector,  assign  all  his  pro- 
perty to  the  inspector  for  the  benefit  of  the 
creditors;  that  upon  such  assignment  the 
inspector  should  give  a  certificate  that  the 
debtor  had  so  assigned,  and  that  thereupon 
the  debtor  should  be  released  frorn  his 
debts.  The  deed  contained  a  proviso  thai 
it  should  "  cease,  determine  and  be  void " 
if  all  the  creditors  in  Gfreat  Britain  to  a 
certain  amount  did  not  execute  it  within 
six  nunUhsfrom  its  deUe.  The  debtor  was 
duly  required  by  the  inspector  to  execute 
an  assignment,  and  did  so,  and  received  a 
certificate: — Held,  that  the  deed  was  not 
void,  but  voidable  only ;  that  the  release 
constituted  a  good  defence  against  a 
creditor  who  Jiad  executed  the  deed,  and 
who,  having  had  notice  that  all  the  cre- 
ditors had  not  signed  the  deed,  had  en- 
deavoured to  obtain  payment  of  a  dividend 
out  of  the  property  assigned  to  the  in- 
spector, 

Semble, — The  proviso  was  inserted  in 
the  deed  for  the  be^iefit  of  the  debtor,  and  a 
creditor  who  had  executed  could  not  take 
advantage  of  it. 

This  was  an  action  brought  to  recover  a 
sum  of  295/.  4s.  3d.,  principal  and  in- 
terest, due  on  two  bills  of  exchange  drawn 
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by  the  plaintiff  and  accepted  by  the  de- 
fendant, one  dated  the  14th  of  December, 
1874,  the  other  the  3rd  of  March,  1875. 

The  statement  of  defence  was  as  fol- 
lows : — 

2.  After  the  said  bills  of  exchange  had 
become  overdue,  that  is  to  say,  on  the  1st 
of  February,  1877,  a  deed  of  im^pectorship 
and  licence  was  made  between  the  de- 
fendant of  the  first  part;  David  Cowie, 
therein  described  as  "the  inspector,"  of 
the  second  part ;  and  the  several  persons, 
companies  and  partnership  firms,  being 
respectively  ci*editors  of  the  defendant, 
whose  names  and  seals  were  set  out  and 
affixed  in  the  schedule  to  the  said  deed,  or 
to  any  duplicate  thereof,  of  the  third  part ; 
which  said  deed  was  duly  executed  by  the 
defendant  the  said  David  Cowie,  and  by 
the  plaintiff,  as  one  of  the  said  creditors 
of  the  defendant. 

3.  The  said  deed  contained  inter  alia  a 
recital  that  the  defendant  had  in  the 
course  of  his  business  become  indebted  or 
liable  to  the  said  creditors  respectively 
(among  whom  was  the  plaintiff)  in  divers 
sums,  which  could  not  then  be  paid ;  and 
it  had  therefore  been  agreed  between  the 
parties  to  the  deed  that  the  creditors 
should  accept  a  composition  of  5^.  in  the 
pound  in  &1  satisfaction  of  the  amount 
of  their  respective  debts,  and  that  time 
should  be  allowed  to  the  defendant  for  the 
payment  thei*eof  by  means  of  the  carrying 
on  of  his  business  and  management  of  his 
estate  and  affiiirs  under  the  inspection  of 
the  said  inspector  David  Cowie,  to  the 
extent  in  the  said  deed  provided. 

4.  The  said  deed  contained  various 
stipulations,  covenants  and  provisoes  for 
the  purpose  of  effectuating  the  purpose 
and  intent  aforesaid,  and,  among  other 
things,  a  covenant  on  the  part  of  the  de- 
fendant to  make  certain  payments  into 
the  hands  of  the  said  inspector,  and  a 
fuiiiher  covenant  on  the  part  of  the  de- 
fendant, such  covenant  to  operate  sepa- 
rately with  the  said  inspector  and  the 
said  creditors  respectively,  that  if  at  any 
time  during  the  continuance  of  such  in- 
spectorship default  should  be  made  in  the 
performance  of  any  of  the  covenants  or 
conditions  therein  contained  on  the  part 
of  the  defendant,  then  and  in  such  case 
the    defendant    would,    upon    notice    in 


writing  from  the  said  inspector,  requiring 
an  assignment  to  be  made  as  in  the  said- 
mentioned,  convey,  assign  and  deliver  up 
to  the  said  inspector,  and  effectually  vest 
in  him  all  the  defendant's  said  estate  and 
effects  upon  trust,  and  to  the  intent  that 
the  same  might  be  realised  and  the  pro- 
ceeds applied  (after  certain  payments)  in 
or  towards  the  payment  of  so  much  of  the 
composition  upon  the  debts  due  to  the 
said  creditors  as  should  then  remain 
unpaid. 

5.  By  the  same  deed  the  said  creditors 
— and  among  them  the  plaintiff — cove- 
nanted with  &e  defendant  that  if  the  said 
inspector  should  by  wiiting  under  his 
hand  certify  that  the  defendant  had  made 
such  conveyance  and  assignment  of  his 
said  estate  as  thereinbefore  mentioned 
(which  certificate  the  said  inspector  should 
be  bound  to  give  immediately  on  such 
conveyance  and  assignment  being  mada), 
then  the  defendant  should  be  thenceforth 
absolutely  released  and  discharged  from 
the  said  debts  due  from  him  to  the  said 
creditors  respectively,  and  the  said  deed 
should  accordingly  thenceforth  operate  as 
a  defeasance  pleadable  in  bar  to,  or  might 
be  otherwise  set  up  as  a  defence  and 
answer  to,  any  action  or  actions,  suit  or 
suits,  or  other  proceedings  at  law  or  in 
equity  which  the  said  creditors  respectively 
should  have  at  any  time  theretofore 
brought,  instituted  or  taken,  or  otherwise 
might  at  any  time  thereafter  bring,  ia- 
stitute  or  take  against  the  defendant  for 
or  on  account  of  such  respective  debts. 

6.  After  the  making  of  the  said  deed  of 
the  1st  of  February,  1877,  the  defendant 
made  default  in  the  performance  of  certain 
of  the  covenants  or  conditions  therein,  by 
failing  to  make  certain  payments  in  the 
said  deed  mentioned  into  the  hands  of  the 
said  inspector ;  and  thereupon  the  said  in- 
spector, by  notice  in  writing,  required  the 
defendant  to  convey  and  assign  to  him  as 
such  inspector  all  his  said  estate  and  effects 
upon  the  trust  and  to  the  intents  already 
mentioned,  and  in  accordance  with  such 
notice  and  requisition.  He,  the  defendant, 
did,  on  the  31st  of  October,  1878,  sign, 
seal  and  duly  execute  a  proper  conveyance 
of  all  his  estate  and  effects  in  the  said 
deed  of  inspectoi'ship  of  the  1st  of  February, 
1877,  mentioned,  according  to  the  true  in- 
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tent  and  meaning  thereof,  to  the  said 
inspector,  and  delivered  up  and  effectually 
vested  in  the  said  inspector  all  the  de- 
fendant's said  estate  and  effects. 

7.  On  the  26th  of  November,  1878,  the 
said  inspector,  by  writing  under  his  hand, 
duly  certified  ^t  the  defendant  had 
made  such  conveyance  and  assignment  of 
his  said  estate  and  effects,  and  thereby 
and  by  reason  of  the  premises  the  defend- 
ant became  and  waa  thenceforth  absolutely 
discharged  from  the  said  debts  theretofore 
due  from  him  to  the  plaintiff— that  is  to 
say,  from  the  debts  due  on  the  said  alleged 
acceptances. 

By  the  4th  paragraph  of  the  reply  the 
plaintiff  averred  that  the  deed  of  the  Ist 
of  February,  1877,  contained  a  proviso 
''that  if  all  the  creditors  of  the  debtor  in 
Great  Britain  whose  debts  respectively 
amounted  to  10^.  or  upwards  should  not 
execute  the  deed  within  six  months  from 
the  date  thereof,  then  and  in  such  caae 
the  deed,  and  every  covenant,  clause  and 
agreement  therein  contained,  should  cease, 
determine  and  be  void  " ;  and  alleged  that 
all  the  creditors  in  Great  Britain  to  that 
amount  did  not  execute  the  deed  within 
six  months  from  its  date. 

By  the  2nd  paragraph  of  the  rejoinder 
the  defendant  averred  that  on  the  9th  of 
August,  1877 — ^that  is,  after  the  expiration 
of  six  months  from  the  date  of  the  deed  of 
the  1st  of  February,  1877— the  plaintiff 
knew  that  two  creditors  had  not  executed 
the  deed;  that  the  plaintiff  knew  that  the 
inspector  had  required  the  defendant  to  exe- 
cute an  assignment,  and  that  the  defendant 
had  execut^  the  assignment  of  the  31st 
of  October,  1878 ;  that  the  plaintiff  with 
such  knowledge  elected  to  affirm  the  deed 
of  the  Ist  of  February,  1877,  and  to  take 
advantage  of  the  assignment  of  the  31st 
of  October,  1878,  and  receive  any  divi- 
dend that  might  be  realised  thereunder, 
and  had,  in  fact,  applied  for  payment  of 
such  dividend ;  and  that  the  plaintiff  was 
estopped  from  saying  that  the  deed  of  the 
1st  of  February,  1877,  was  void. 

The  action  was  tried  before  Manisty,  J., 
without  a  jury ;  and  at  the  hearing  the 
several  averments  set  forth  in  the  above 
pleadings  were  proved  or  admitted  on 
either  side. 

Vol.  6L— Q.B. 


Oraniham,  Q.Ct  and  SnutUman  Smith, 
for  the  plaintiff. — The  deed  of  the  1st  of 
February,  1877,  not  having  been  executed 
by  all  the  creditors,  was  absolutely  void. 
The  release,  therefore,  which  would  other- 
wise have  been  effectual  by  the  assignment 
and  the  certificate  of  the  inspector,  had  no 
operation. 

Petheram,  Q.C.^  and  J.  G.  Wittf  for  the 
defendant. — The  proviso  only  operated  to 
make  the  deed  voidable.  Here  the  defen- 
dant, pursuant  to  his  covenant,  has  divested 
himself  of  all  his  property,  and  the  plain- 
tiff, with  notice  of  ike  facts,  acquiesced 
in  what  had  been  done,  and  attempted  to 
obtain  the  benefit  of  a  dividend  from  the 
property  surrendered  to  the  inspector.  He 
cannot  now  seek  to  avoid  the  deed  and 
recover  on  his  original  debt.  They  cited 
Spottiawoode  v.  Stoekdale  (1),  WkUmore  v. 
Turquand  (2),  Holmes  v.  Love  (3^,  Hughes 
V.  Palmer  (i)  and  In  re  Babera  Trusts 
(6). 

M!ani8TT,  J.,  read  the  material  parts  of 
the  deed  of  the  1st  of  Febiniary,  1877 ; 
and  stated  the  facts  as  to  the  execution  of 
the  deed  of  the  31st  of  October,  1878,  as 
required  by  the  inspector,  and  proceeded  : 
I  am  clearly  of  opinion  that  the  plaintiff 
has  no  right  to  take  advantage  of  the  fact 
that  one  or  more  creditors  did  not  execute 
the  deed.  In  my  judgment  the  proviso 
for  avoiding  the  deed  is  to  be  construed  as 
inserted  for  the  benefit  of  the  debtor,  and 
the  creditors  could  not  take  advantage  of 
it.  Authorities  can  be  found  in  suppoit 
of  that  construction.  But  the  case  does 
not  rest  there.  The  plaintiff  executed  the 
deed,  and  he  knew  after  the  expiration  of 
SIX  months  from  its  date  that  it  had  not 
been  executed  by  all  the  creditors.  He 
acquiesced  in  the  assignment  by  the  debtor 
and  in  all  that  had  been  done  on  behalf  of 
the  creditors  under  the  deed,  and  he  can- 
not now  ask  the  Court  to  say  that  all  that 
has  been  done  ought  to  be  undone ;  that  the 

(1)  Cooper's  Ch.  Cas.  p.  109. 

(2)  8  De  Qex,  F.  dc  J.  107 ;  30  Law  J.  Rep. 
Ghanc.  346. 

(3)  3  B.  5c  Cr.  242. 

(4)  19  Com.  B.  Rep.  N.S.  393 ;  34  Law  J.  Rep. 
C.P  279. 

(6)  40  Law  J.  Rep.  Chana  144 ;  Law  Rep.  10 
Bq.  664. 
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assignment  of  the  Slat  of  October,  1878, 
was  a  nullity  \  that  the  debtor  is  to  have 
his  property  restored  to  him,  and  be  liable 
to  be  sued  by  his  creditors.  I  give  judg- 
ment for  the  defendant. 

Judgment  for  the  defenda/nt. 


Solicitors — James    Neal,   for  plaintiff;    John 
Knight,  for  defendant. 


1882. 
March  23, 

24; 
April  4. 


THE  SHEFFIELD  WATEBWORKS 

COMPANY  {appellants)  v. 
CARTER  (respimdent), 
BROOKS  (appellant)  v,  the 

SHEFFIELD     WATERWORKS 

COMPANY  {respondents), 

THE  SHEFFIELD  WATERWORKS 

COMPANY  {appeUarUs)  v. 
BROOKS  {respondent). 

Water — Wcttertoorks  Clauses  Acts,  1847 
{lOikU  Vict.  c.  17),  s.  Ar— Supply  of  Water 
to  Houses — Waiter  by  Mea,surerrient — Liahir 
Uty  of  Gonswmer  to  supply  Meter — Water- 
works  Clauses  Act,  1863  (26  <£r  27  Vict, 
c.  93),  ss,  14  and  16 — RejusaL  to  supply 
WcUer — Ifon-payment  of  Bate  m  Advance, 

[Far  the  report  of  the  above  caae,  see 
51  Law  J.  Eep.  M.C.  97.] 


1882 
May  19 


,  22.^ 


THE  QUEEN  V.  DYOTT  AND 
OTHERS,  JUSTICES  OF  STAF- 
FORDSHIRE, AND  LEVETT. 

Poor  Bate  —  Notice  of  Rate  —  Extra- 
parochial  Place  —  Duty  of  Overseers  — 
17  Geo.  2.  0.  3.  s.  1—7  WiU.  Land- 1  Vict, 
c.  45.  s.  2 — Pkice  where  no  Church  or 
Chapel — Publication  of  Bate. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Eep.  M.C.  104.] 
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1881; 
March  21 
April 

Income- Tax — Mines — Deduction  from 
Assessment  on  Account  of  Pits  Exhausted — 
b<k%  Vict.  c.  35.  ss.  60  {Schedule  A,  No.  3), 
100  {Si^ieduU  D)  and  159—29  ViU.  c.  36, 
S.S. 

In  assessing  for  inoome4ax  the  gross 
profits  derived  from  mines  no  deduction 
will  be  aUowed  Jor  a  sum  estimcUed  to  re- 
present the  amount  of  capital  expended 
on  making  bores  and  sinking  pits  vMeh 
have  become  exhausted  by  the  yeaa^s  work- 
ing. 

Andrew  Knowles  k  Sons  v.  McAdam 
(47  Law  J.  Rep.  Exch.  139 ;  Law  Rep. 
3  Ex.  D.  2^)disapproved. 

Quiere, — Whether  deduction  might  in 
some  cases  be  allowed  for  cost  oj  sinking 
pits: 

Per  Earl  Cairns — "  I  am  not  prepared 
to  say  thcUy  under  the  words  ofb  is  6  Vid. 
c.  35,  a  mine-owner  might  not  in  some 
cases  be  entitled  to  an  allowance  in  respect 
to  the  cost  of  sinking  a  pit^  by  mecms  of 
which  pit  the  minerals  are  gotten  toAtcA 
are  the  source  of  profit  for  the  year  in 
which  the  pit  was  sv/nk  "  / 

Per  Lord  Blackburn — ^^Ido  not  wish 
to  lay  down  any  general  proposUion^  either 
th(U  money  expended  in  sinking  pits  can 
never  be  in  the  nature  of  expenses  incurred 
within  the  five  years  in  working  the  coal 
so  as  to  be  properly  taken  into  account  in 
estimating  the  profits  made  in  that  period, 
or  to  say  what,  if  any,  the  drownsianosa 
offe  under  which  it  may  be  done.** 

This  wsfi  an  appeal  from  a  judgment  of 
the  First  Division  of  the  Court  of  Session, 
as  the  Court  of  Exchequer  in  Scotland,  in  a 
case  remitted  by  the  House. 

The  caae  came  before  the  House  in  the 
first  instance  in  1879,  on  appeal  from 
a  decision  of  the  Court  of  Session  upon  a 
case  stated  under  37  &  38  Yict  c.  16.  s.  9, 
bj  the  Commissioners  of  Income-tax  for 
the  Middle  Ward  of  Lanarkshire. 

The  appellants  claimed  to  have  their 
assessment  for  income-tax  under  schedule 
D  reduced  hj  the  sum  of  9,0272.,  being  the 
costs  incurred  in  sinking  new  pits  in  the 
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mineral  fields  worked  by  them.  The 
Court  of  Session  disallowed  the  claim, 
holding,  upon  the  authority  of  Addte  t. 
The  SolicUor  of  Ifdcmd  Revenue  (1),  that 
the  expenditure  was  an  expenditure  of 
capital  not  to  be  taken  into  account  in 
computing  the  profits  for  assessment  to 
income-tax.  The  company  appealed  to 
the  House  of  Lords,  which,  after  hearing 
counsel,  remitted  the  case  to  be  amended 
by  the  finding  of  certain  facts,  the  Court 
of  Session  to  adjudicate  on  such  amended 
case  and  report  their  adjudication  to  the 
Housa 

The  additional  facts  required  to  be 
found  were  as  follows  : — 

1.  Statement  of  the  amount  expended 
by  the  company  in  sinking  pits,  and 
charged  to  capital  account  from  the  30th 
of  June,  1858,  to  the  30th  of  June,  1878. 

2.  Statement  of  pits  exhausted  from  the 
30th  of  June,  1858,  to  the  30th  of  June, 
1878,  shewing  the  total  cost  in  sinking 
the  pits,  the  depth  of  them,  and  the  length 
of  time  they  were  in  operation. 

3.  Statement  of  the  amount  expended 
on  pit-sinking  and  charged  to  capital 
account,  from  January,  1872,  till  the  30th 
of  June,  1878,  giving  the  depth  of  each 
pit. 

4.  List  of  pits  exhausted  from  January, 
1872,  to  the  30th  of  January,  1878,  giving 
the  depth  of  each  pit,  when  the  sinlang  of 
the  pit  commenced,  when  each  pit  was  ex- 
hausted, and  the  cost  of  sinking  each  pit. 

5.  list  of  pits  at  present  working,  giv- 
ing the  depth  of  each  pit,  when  the  sinUng 
of  each  pit  commenced,  and  when  the  out- 
put commenced,  and  the  expense  of  sinking 
each  pit. 

Also  a  statement  as  to  the  schedules 
and  rules  of  the  Schedules^of  the  Income-Tax 
Acts  on  which  the  assessment  of  the  duty 
was  made  on  the  appellants ;  also  a  state- 
ment explaining  how  the  sum  of  9,027/. 
claimed  afi  a  deduction  from  the  assess- 
ment by  the  appellant  is  arrived  at. 

The  facta  as  set  out  in  the  amended  case 
were,  in  substance,  as  follows  :- 

1.  The  amount  expended  annually  from 
the  30th  of  June,  1858,  to  the  30th  of 
June,  1878,  in  sinking  pits  (including 
ventilation  pits  and  pumping  pits  and 
borings  to  try  for  mineral),  and  charged  to 

(1)  2  Court  of  Sess.  Cas.  (4  th  Series)  431. 
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capital  account,  varied  from  2,0O0Z.  to 
22,000/.  The  total  amount  was  165,825/. 
3^.  6c/. 

2.  The  cost  of  sinking  the  pits  ex- 
hausted during  the  same  period  .  was 
102,678/.  69.  10c/.,  the  annual  amount 
averaging  about  5,000/.,  and  varying  from 
639/.  4*.  4c/.  to  11,234/.  15«.  Id.  Depth 
from  9  to  114  fathoms.  •  Length  of 
time  in  operation  from,  one  year  to  twenty* 
one. 

3.  The  amount  expended  on  pit  sinking 
(including  air-pits  and  borings)  from 
January,  1872,  to  the  30th  of  June,  1878, 
was  71,964/.  \(k,  2d,,  annual  average 
about  11,000/. 

4.  During  the  same  period  nineteen 
pits  were  exhausted,  which  cost  on  an 
average  2,300/.  each,  in  all  44,013/.  13«.  Id. 
The  average  time  each  pit  lasted  was  nine 
years  and  a  half. 

5.  Forty-three  pits  were  working  in 
June,  1878.  They  cost  on  an  average 
2,250/.  each,  in  all  97,537/.  7«.  Id.  The 
earliest  was  sunk  in  1849,  the  latest  in 
1876. 

The  sum  of  9,027/.  does  not  represent 
the  cost  of  pit-sinking  during  the  year, 
but  is  arrived  at  by  ^culating  28.  a  ton 
on  iron  made  and  1^.  a  ton  on  coal  sold 
during  the  year,  it  being  estimated  that 
this  will  properly  represent  the  amount  of 
capital  expended  on  making  bores  and 
ginlriTig  pits  which  have  become  exhausted 
by  the  year's  working.  The  cost  of  work- 
ing bores  and  pit-sinking  is  charged  in  the 
books  of  the  company  to  an  account  called 
'<  sunk  capital  account,"  and  is  written  off 
annually  by  a  sum  computed  at  the  re- 
spective rates  above  specified  on  the  quan- 
tities of  iron  made  and  coal  sold  in  the 
year  as  representing  the  capital  expended 
on  pit-sii^dng  exhausted  by  the  year's 
working. 

The  following  are  the  schedules  and 
rules  of  the  Income-Tax  Acts  relating  to 
the  case :  29  Vict.  c.  36,  s.  8,  which  enacts 
that  the  concerns  described  in  No.  3  of 
schedule  A  of  5  &  6  Vict.  c.  35,  ''  shall  be 
charged  and  assessed  to  the  duties  hereby 
granted  in  the  manner  in  the  said  No.  3 
mentioned  according  to  the  rules  prescribed 
by  schedule  D  of  the  said  Act,  so  far  as 
such  rules  are  consistent  with  the  said 
No.  3." 
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5  &  6  Vict.  c.  35,  B.  60,  schedule  A,  No. 
3  :  "  The  annual  value  of  all  the  properties 
hereinafter  descrihed  shall  he  understood 
to  be  the  full  amount  for  one  year,  or  the 
average  amount  for  one  year,  of  the  profits 
received  therefrom  within  the  respective 
times  herein  limited : — 

"First, — Of  quarries  of  stone,  slate,  lime- 
stone or  chalk,  on  the  amount  of  profits 
in  the  preceding  year. 

"  Second, — Of  mines  of  coal,  tin,  lead, 
copper,  mundic,  iron  and  other  mines,  on 
ail  average  of  the  five  preceding  years, 
subject  to  the  provisions  concerning  mines 
contained  in  this  Act : 

"  Third, — Of  iron- works,  gas-works,  salt- 
springs  or  works,  alum  mines  or  works, 
water- works,  streams  of  water,  canals,  in- 
land navigations,  docks,  drains  and  levels, 
fishings,  rights  of  markets  and  fairs,  tolls, 
railways  and  other  ways,  bridges,  ferries 
and  odder  concerns  of  the  like  nature,  from 
or  arising  out  of  any  lands,  tenements, 
hereditaments  or  heritages,  on  the  profits 
of  the  year  preceding." 

By  section  100  it  is  enacted  -schedule 
D — that  the  duties  thereby  granted  ''shall 
extend  to  every  description  of  property  or 
profits  which  shall  not  be  contained  in 
either  of  the  said  schedules  A,  B  or  0, 
and  to  every  description  of  employment  of 
profit  not  contained  in  schedule  E,  and 
not  specially  exempted  from  the  said 
respective  duties.  .  .  ." 

Kules  are  then  prescribed  for  ascertain- 
ing the  duties  in  certain  particular  cases 
mentioned ;  and  in  the  first  place,  with 
itsforence  to  the  assessment  of  any  trade, 
manufacture,  adventure  or  concern  in  the 
nature  of  trade  not  contained  in  any 
other  schedule  of  the  Act,  it  is  pro- 
vided,— 

•*  (Rule  First)— The  duty  to  be  charged 
in  i^espect  thereof  shall  be  computed  on  a 
sum  not  less  than  the  full  amount  of  the 
balance  of  the  profits  or  gains  of  such 
trade,  manufacture,  adventure  or  concern, 
upon  a  fair  and  just  average  of  three 
years,  ending  on  such  day  of  the  year  im- 
mediately preceding  the  year  of  assessment 
on  which  the  accounts  of  the  said  trade, 
manufacture,  adventure  or  concern  shall 
have  been  usually  made  up,  or  on  the  5th 
day  of  April  preceding  the  year  of  assess- 
ment, ana  shall  be  asse'tt^ed,  charged  and 


paid  without  other  deductions    tiian    is 
hereinafter  allowed.  .  .  ." 

"  (Third) — In  estimating  the  balance  of 
profits  and  gains  chargeable  under  schedule 
D,  or  for  the  purpose  of  assessing  the  duly 
thereon,  no  sum  shall  be  set  against  or 
deducted  from,  or  allowed  to  be  set  against 
or  deducted  from,  such  profits  or  gains,  on 
account  of  any  sum  expended  for  repairs 
of  premises  occupied  for  the  purpose  of 
such  trade,  manufacture,  adventure  or 
concern,  nor  for  any  sum  expended  for  the 
supply  or  repairs  or  alteration  of  any  im- 
plements, utensils  or  articles  employed  for 
the  purpose  of  such  trade,  manu&cture, 
adventure  or  concern,  beyond  the  sum 
usually  expended  for  such  purposes  accord- 
ing to  an  average  of  three  years  preceding 
the  year  in  whieh  such  assessment  shall 
be  made ;  nor  on  account  of  loss  not  con- 
nected with  or  arising  out  of  such  trade, 
manufacture,  adventure  or  concern;  nor 
on  account  of  any  capital  withdrawn  there- 
from; nor  for  any  sum  employed,  or  in- 
tended to  be  employed,  as  capital  in  such 
trade,  manufacture,  adventure  or  oonoem ; 
nor  for  any  capital  employed  in  improve- 
ment of  premises  occupied  for  the  purpoees 
of  such  trade,  manufacture,  adventure  or 
concern ;  nor  on  account  or  under  pretence 
of  any  interest  which  might  have  been 
made  on  such  sums  if  laid  out  at  interest ; 
nor  for  any  debts,  except  bad  debts  proved 
to  be  such  to  the  satisfaction  of  the  Com- 
missioners respectively ;  nor  for  any  aver- 
age loss  beyond  the  actual  amount  of  loss 
after  adjustment;  nor  for  any  sum  re- 
coverable under  an  insurance  or  contract 
of  indemnity." 

Section  159  is  in  these  terms — "  And  be 
it  enacted,  that  in  the  computation  of 
duty  to  be  made  under  this  Act^  in 
any  of  the  cases  before  mentioned,  either 
by  the  party  making  or  delivering  any 
list  or  statement  required  as  aforesaid, 
or  by  the  respective  assessors  or  commis- 
sioners, it  shall  not  be  lawful  to  make 
any  other  deductions  therefrom  than  such 
as  are  expressly  enumerated  in  this  Act, 
nor  to  make  any  deduction  on  account  of 
any  annual  interest,  annuity  or  other  an- 
nual payment  to  be  paid  to  any  person  out 
of  any  profits  or  gains  chargeable  by  this 
Act,  in  regard  that  a  propor^onate  part  of 
the  duty  so  to  be  chafed  is  allowed  to  be 
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deducted  on  making  such  payments,  nor 
to  make  any  deduction  from  the  profits  or 
gains  arising  from  any  property  herein  de- 
scribed, or  from  any  office  or  employment 
of  profit^  on  account  of  diminution  of 
capital  employed,  or  of  loss  sustained  in  any 
trade,  manu&cture,  adventure  or  concern, 
or  in  any  profession^  employment  or  voca"- 
tion." 

Upon  hearing  the  amended  case  the 
Court  of  Session  pronounced  an  interlo- 
cutor again  disallowing  the  appellants' claim 
for  deduction.  The  judgments  of  that 
Court  are  reported  6  Court  of  Sessions 
Cases  (4th  series)  617 ;  8  ibid.  351. 

The  company  appealed. 

The  Solidtiyr-General  {Sir  F,  fferachell) 
and  Benjamin^  for  the  appellants. — The 
money  spent  in  sinking  the  pits  is  not 
represented  by  any  value  in  the  property 
when  the  minerals  have  been  wrought  out. 
Until,  therefore,  it  is  replaced  out  of  earn- 
ings there  is  no  profit — Davison  v.  OiUiea 
(2).  In  Knowles  v.  McAda/m  (3)  the  Court 
allowed  a  deduction  for  diminution  in  the 
value  of  the  property  by  the  removal  of 
the  minerals.  Addie  v.  The  Solicitor  of 
Inland  Revenue  (1)  is  at  variance  with 
Knoivles  v.  McAdam  (3),  but  was  not  sub- 
ject to  appeal  in  1875. 

The  Lord  Advocate  (The  Bight  Hon,  J. 
McLaren)  and  The  Solicitor-General /or 
Scotland  {Mr,  J.  B,  Balfour),  (with  them 
Crawford)^  for  the  respondent. — The  in- 
comctax  is  levied  on  the  profits  of  a 
])articular  year.  The  assessment  is  upon 
the  balance  of  the  profits  and  gains  of  the 
business  during  the  year.  The  deduction 
claimed  was  in  respect  of  expenses  incurred 
many  years  before  the  assessment  com- 
plained of. 

By  41  Vict.  c.  15.  s.  12,  deduction 
was  allowed  for  depreciation  of  machinery, 
but  nothing  was  said  as  to  pit-sinking. 
This  indicates  the  intention  of  the  Legis- 
lature not  to  allow  deductions  for  sinking 
pits. 

The  appellants'  contention  would  lead 
to  this,  that  the  income  derived  from  the 
sale  of  minerals  should  not  be  treated  as 

(2)  60  Law  J  Ecp.  Chanc.  192n ;  Law  Rep. 
16  Ch.  D.  347n. 

(3)  47  Law  J.  Kep.  Exch.  139;  Law  R<^p.  3 
Kx.  D.  23. 
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income  at  all,  because  it  exhausts  the 
capital.  KnowUs  v.  McAdam  (3)  is  in 
favour  of  the  appellants'  claim,  but  cannot 
be  regarded  as  rightly  dedded — Forder  v. 
HamdyMe  (4). 

The  Solidtor-GenercUf  in  reply. 

Our,  adv.  vuU. 

Earl  Cairns. — This  is  an  appeal  from 
the  First  Division  of  the  Court  of  Session, 
in  which  the  appellants,  an  iron  company 
at  Coltness,  cont^d  that  in  the  rating  for 
the  property  and  income-tax  they  ought 
not  to  be  assessed  on  a  sum  of  9,027/.,  a 
portion  of  the  gross  proceeds  of  their  mines 
for  the  year  ending  the  5th  of  April,  1878. 
The  description  of  this  sum  of  9,027/., 
upon  which  the  appellants  contend  that 
they  should  not  be  rated,  as  given  in  the 
case  oriffinally,  was  this :  **  The  Coltness 
Inm  Co^y,  caprying  on  business  at 
Coltness,"  **  appealed  against  the  assessment 
made  on  them  under  schedule  D  of  the  Act 
5  (&  6  Vict.  c.  35,''  "  and  subsequent  In- 
come-Tax Acts  referring  thereto,  in  respect 
of  the  profits  arising  from  their  business 
for  the  year  preceding  (1878)  in  so  fiu*  as 
the  said  assessment  includes  a  sum  of 
9,027/.,  being  the  costs  incurred  by  them 
in  sinking  new  pits ;  and  for  which  they 
mainfjiin  they  were  not  assessable.  The 
Coltness  Iron  Company  stated,  and  it  Is 
the  fact,  that  for  a  number  of  years  they 
have  carried  on  business  as  coal  and  iron 
masters,  and  have  opened  up  several 
mineral  fields,  sinking  new  pits  at  their 
own  expense  from  time  to  time  as  the  old 
ones  have  become  exhausted  -,  and  they  sub- 
mitted that  in  ascertaining  the  profits  on 
which  they  are  liable  to  be  assessed  under 
the  said  Act,  there  ought  to  be  deducted 
from  the  gross  annual  receipts  derived 
from  their  business  the  sums  expended  by 
them  in  sinking  the  said  pits.'' 

This  and  the  other  statements  in  the 
Special  Case,  when  the  appeal  first  came 
before  your  Lordships,  were  not  deemed  by 
your  Lordships  to  be  sufficiently  explicit, 
and  you  remitted  the  case  for  amendment. 
This  amendment  has  now  been  made,  and 
I  will  read  the  statement  as  to  this  sum  of 
9,027/.  in  the  amended  case.     **  The  sum 

(4)  45  Law  J.  Rep.  ExcK  809 ;  T^aw  Rep.  1 
Ex.  D.  233. 
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of  9,027Z.  claimed  as  a  deduction  from  the 
assessment  by  the  appellants  does  not  re- 
present the  cost  of  pit-sinking  during  the 
year,  but  is  a  sum  arrived  at  by  calculating 
2s,  a  ton  on  iron  made,  and  \\d,  a  ton  on 
coal  sold  during  the  year ;  it  being  esti- 
mated that  this  will  properly  represent  the 
amount  of  capital  expended  on  making 
bores  and  sinking  pits  which  have  been 
exhausted  by  the  year's  working.  The 
cost  of  making  bores  and  sinking  pits  is 
charged  in  the  books  of  the  company  to  an 
account  called  'Sunk  Capital  Account/ 
and  is  written  off  annually  by  a  sum  com- 
puted at  the  respective  rates  above  specified 
on  the  quantities  of  iron  made  and  coal 
sold  in  the  year,  as  representing  the  capital 
expended  on  pit-sinking  exhausted  by  the 
year's  working.  The  working  charges  de- 
ducted and  eJlowed  in  sjscertaining  the 
profits  for  assessment  include  the  whole 
cost  of  getting  and  raising  the  minerals 
after  the  pits  are  sunk,  and  of  manufactur- 
ing the  metal  and  selling  the  iron  and 
coal,  and  the  general  expenses  of  the  con- 
cern." 

It  therefore  now  appears  that  the  state- 
ment in  the  case  as  it  originally  stood  is 
not  sustained,  and  that  the  sum  in  question 
does  not  represent  the  cost  of  pit-sinking 
during  the  year  of  which  the  profits  are 
taken.  I  am  not  prepared  to  say  that 
under  the  words  of  5  <fe  6  Yict.  c.  35,  a 
mine-owner  might  not  in  some  cases  be  en- 
titled to  an  allowance  in  respect  of  the  cost 
of  sinking  a  pit,  by  means  of  which  pit 
min«:uls  are  gotten  which  are  the  source 
of  profit  for  the  year  in  which  the  pit  was 
sunk.  I  desire  to  reserve  my  opinion  on 
that  point  until  the  question  arises.  But 
in  the  present  case  the  question  is  alto- 
gether different.  It  is,  as  now  explained, 
Can  a  mine-owner  write  off  and  deduct 
from  the  gross  earnings  of  his  mine  in  a 
particular  year,  a  sum  to  represent  that 
year's  depreciation  of  all  the  pits  in  the 
mines  whenever  sunk  1  I  am  clearly  of 
opinion  that  this  cannot  be  done.  It  may 
be  proper  for  a  trader,  or  for  a  trading 
company,  to  peiform  in  his  or  their  books 
an  operation  of  this  kind  every  year,  in 
order  to  judge  of  the  sum  that  can  in  that 
year  be  safely  taken  out  of  the  trade  and 
spent  as  trade  profits.  But  I  am  clearly  of 
(pinion  that  the  owner  of  a  mine  cannot 


qtia  owner  thus  manipulate  his  accounts 
when  the  question  is,  under  section  60  of 
the  principal  Act,  What  is  the  ''  amount 
of  profits  received  "  from  the  mine  in  each 
of  the  five  years  upon  which  the  average 
is  to  be  taken  % 

I  do  not  think  this  question  is  affected 
by  29  Vict.  c.  36.  That  Act  provides  that 
mines  shall  be  charged  and  assessed  accord- 
ing to  the  rules  prescribed  by  schedule  D 
of  the  principal  Act,  so  &r  as  such  rules 
are  consistent  with  No.  3  of  schedule  A. 
But  the  thing  to  be  assessed  remains  the 
same. 

Your  Lordships  were  referred  by  the 
appellants  to  a  decision — ^namely,  KnawU$ 
V,  McAdam  (3) — ^in  the  Ehcchequer  Division 
of  the  High  Court  of  Justice  in  England 
as  an  auUiority  in  their  favour.  Your 
Lordships  are  now  sitting  in  appeal  from 
the  Court  of  Session ;  but  even  supposing 
that  case  were  a  Scotch  authority,  I  am 
bound  to  say  that  it  is  a  decision  which 
does  not  seem  to  me  to  be  capable  of  being 
supported,  and  which  I  could  not  advise 
your  Lordships  to  foUow. 

I  therefore  move  your  Lordships  that 
this  appeal  be  dismissed  with  costs;  but 
this  should  not  include  any  costs  of,  or 
rendered  necessary  by,  the  remit,  the  occa- 
sion for  which  arose  out  of  a  want  of 
accuracy  in  stating  the  case,  chargeable  to 
both  parties  alike. 

Lord  Penzance. — ^The  argument  of  the 
appellants  was  based  on  the  interpretation 
which  they  gave  to  the  word  "  profit "  in 
the  Act.  Aiid  it  was  contended  that  they 
could  not  be  properly  said  to  have  made 
any  profit  out  of  their  mines  until  a  certain 
portion  of  the  cost  of  making  the  bores 
and  sinking  the  pits,  necessaiy  to  approach 
the  mineral-bearing  strata,  were  deducted. 

In  a  general,  and  perhaps  a  strict  and 
logical,  sense,  I  think  this  is  true.  But  it 
i&  also,  and  equally  true,  I  think,  that  the 
cost  of  the  mineral  stratA  themselves,  whe- 
ther they  have  been  hired  or  bought, 
should  be  included  in  any  calculation  which 
had  for  its  object  the  ascertainment  of  the 
actual  profit  obtained  by  the  company  out 
of  the  entire  adventure : — so  much  for  the 
prime  cost  of  the  mineral  bed,  so  much  for 
approaches  to  it  in  the  shape  of  pits,  so 
much  for  working  it  and  getting  the  mineral 
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to  the  fiUT&ce,  so  much  for  getting  the 
nuneral  to  the  market,  and  against  all  theee 
the  price  obtained  for  the  mineral  sold — 
these  would  be  the  elements  of  a  profit  and 
loss  account  of  an  entire  adventure  of  this 
nature.  But  is  this  the  sense  in  which  the 
word  ''profit''  is  used  in  the  Act)  I 
think  not. 

The  intention  of  the  Act,  it  is  abundantly 
dear,  was  in  schedule  A  to  tax  **  property." 
J£  a  man  had  bought  an  estate,  the  tax  was 
intended  to  be  paid  by  him  on  the  annual 
value  of  that  estate,  without  reference  to 
where  he  got  it,  or  how  he  got  it,  or  how 
much  he  paid  for  it.  So  if  a  man  built  a 
house,  or  bought  a  house,  he  was  intended 
to  pay  tax  on  the  annual  value  of  the  house, 
no  matter  what  it  cost.  Nor  does  anything 
turn  upon  the  £EUst  that  the  estate  is  a  per- 
manent and  undecaying  species  of  property, 
while  the  house  is  a  species  of  property  of 
a  less  durable  kind ;  he  was  intended  to 
pay  tax  upon  it  as  long  as  it  lasted. 

What,  then,  is  the  case  of  a  mine  1  In 
the  schedule  A,  which  is  the  schedule  ap- 
plicable to  "property,"  a  "mine"  is  in 
express  terms  included  as  a  species  of 
"  property  "  and  is  made  the  subject  of  a 
tax.  The  only  question  is  how  shall  the 
annual  value  of  this  species  of  property  be 
ascertained  1  It  is  to  this  object  that  the 
rule  No.  3  found  in  section  60  of  the  Act 
is  addressed.  That  rule  assumes  the  owner- 
ship of  the  "mine,"  passes  by  altogether 
the  sum  of  money  which  it  may  have  cost, 
either  in  the  way  of  purchase  or  rent,  and 
proceeds  to  describe  the  method  of  calcu- 
lating its  "  annual  value "  to  the  owners 
thereof,  and  this  it  declares  shall  be  the 
average ''  profit "  over  a  period  of  ^ve  years 
"  received  therefrom."  The  words  "  profits 
received  therefrom  "  are  here  introduced  to 
define  the  annual  value  of  the  thing  which 
is  to  be  taxed,  which  is  the  "  mine  " ;  and  it 
could  not,  I  think,  be  intended  that  for  the 
purpose  of  calculating  the  "  annual  value  " 
of  a  "  mine,"  the  original  cost  of  the  "  mine  " 
itself,  or  any  part  of  it,  should  be  first 
deducted.  On  the  contrary,  the  words 
"  profits  received  there^m,"  in  this  con- 
nection mean,  I  think,  the  entire  profit 
derived  from  the  "  mine,"  deducting  the 
cost  of  working  it,  but  not  deducting  the 
cost  of  making  it. 

I  do  not  think  the  subject  is  elucidated, 
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but  rather  confused,  by  the  illustration 
brought  forward  in  argument  of  the  mer- 
chant or  trader  who  spends  a  sum  of  money 
or  invests  capital  in  the  purchase  of  goods, 
and  sells  them  again  at  an  advance  in  price. 
No  doubt,  in  such  a  case,  the  "  profit "  can 
only  be  ascertained  by  first  deducting  the 
original  cost  of  the  goods.  If  a  man  spends 
lOOL  in  the  purchase  of  goods  and  sells 
them  for  140/.,  his  profit  is  not  140/.,  but, 
at  most,  40/.  only. 

But  when  such  a  matter  as  that  is 
brought  under  the  provisions  of  this  Act 
for  taxation,  the  wide  difference  between 
it  and  the  present  case  is  at  once  apparent ; 
for  the  merchant  or  trader  is  taxed  in  such 
a  case  not  in  respect  of  any  "  property  " 
which  he  possesses,  and  of  which  he  enjoys 
the  fruits,  but  only  upon  the  profits  which 
he  realises  annually  in  his  trade ;  whereas 
the  owner  of  a  "  mine  "  is  taxed  in  respect 
of  that  "  mine  "  as  a  fixed  and  realised 
"property"  which  belongs  to  him,  and 
from  which  he  reaps  an  annual  benefit; 
and  the  words  ''annual  value,"  or 
"profit"  received  firom  that  "property," 
are  introduced  into  the  statute,  not  as  the 
subject  of  taxation,  but  only  as  the 
measure  of  the  taxation  to  which  the 
"  property  "  shall  be  subjected. 

A  pit  sunk  to  approexsh  the  mineral 
under  ground  is  not  unlike  a  road  made 
above  ground,  from  the  pit's  mouth  to  the 
highway,  as  a  means  of  transporting  the 
mineral  to  the  market.  If  a  man  were 
possessed  of  such  a  mine  and  such  a  road, 
it  would  be  true  that  as  the  mineral  was 
gradually  worked  out,  the  road,  and  the 
capital  sunk  in  making  it,  equally  with 
the  pit,  and  the  capital  involved  in 
making  it,  would  gradually  be  ex- 
hausted and  lost;  but  the  decaying 
character  of  the  property  would  not  make 
it  the  less  subject  to  be  taxed,  according  to 
its  annual  value  or  the  profit  obtained  by 
using  it,  as  long  as  the  mineral  lasted. 

This,  I  think,  is  the  principle  that  runs 
through  the  entire  Act,  and  your  Lord- 
ships could  not,  I  think,  sustain  the  pre- 
sent appeal  without  introducing  principles 
which  would  entirely  subvert  the  method 
of  taxation  which  the  Legislature  intended, 
and  according  to  which  this  statute  has 
hitherto  been  administered. 

I  agree  that  the  judgment  of  the  Ck>urt 


682 


QTTBESTB  BRNCH  DIVIBION« 


[N.fl. 


CoUnea  Iron  Co.  v.  Bhiek^  H»L, 

below  should  be  affirmed,  and  this  appeal 
diHmifised  with  costs,  subject  to  the  excep- 
tion mentioned  by  my  noble  and  learned 
firiend. 

Lord  Blackburk. — This  case  was  stated 
in  order  to  be  able  to  ask  your  Lordships 
to  review  the  decision  of  the  Court  of 
Session  in  the  case  of  Addie  v.  The  Solicitor 
of  Inland  Eevenue  (1),  and  reliance  wa^ 
placed  on  the  decision  of  the  Exchequer 
Division  in  Knowles  v.  McAdam  (3).  Both 
of  those  decisions  were  pronounced  at  a 
time  when  there  was  no  appeal  against 
either ;  and  as  they  were,  I  think,  justly 
considered  inconsistent  with  each  other, 
it  is  important  that  both  should  be  brought 
under  review. 

The  Coltness  Iron  Company  appealed 
against  the  assessment  for  the  year  1878, 
in  so  fiar  as  the  assessment  includes  a  sum 
of  9,027/.,  being  the  cost  incurred  by 
them  in  sinking  new  pits.  It  was  thought 
that  the  statement  of  facts  contained  in 
the  case  was  not  sufficiently  full  to  enable 
this  House  finally  to  dispose  of  the  points 
of  law  on  which  its  decision  was  asked, 
and  it  was  directed  that  it  should  be 
amended,  which  was  done.  And  the 
result  shews  that  this  was  requisite ;  for 
the  amended  case,  besides  entering  into 
various  details  as  to  the  mode  of  pit- 
sinking  and  working  the  mines  in  the 
appellants'  mineral  field,  contains  a  state- 
ment as  to  what  the  9,027/.  consisted  of, 
which,  I  think,  could  not  have  been  col- 
lected from  the  statements  in  the  original 


I  think  it  is  not  necessary  to  enquire 
what  other  points  might  possibly  have 
been  raised  on  the  other  facts,  still  less  to 
decide  them,  if  that  statement  shews  that 
the  sum  of  9,027/.  is  not  properly  to  be 
deducted  from  the  asRessment.  I  will 
read  that  statement :  ''  The  sum  of  9,027/. 
claimed  as  a  deduction  from  the  assessment 
by  the  appellants  does  not  represent  the 
cost  of  pit-sinking  during  the  year,  but  is 
a  sum  arrived  at  by  calculating  29.  a  ton 
on  iron  made,  and  1^(/.  a  ton  on  coal  sold 
during  the  year ;  it  being  estimated  that 
this  will  properly  represent  the  amount  of 
capital  expended  on  making  bores  and 
sinking  pits  which  have  been  exhausted  by 
the  year's  working.    The  cost  of  making 


bores  and  sinking  pits  is  charged  in  the 
books  of  the  company  to  an  account  called 
^  sunk  capital  account,'  and  is  written  off 
annually  by  a  sum  computed  at  the  re- 
spective rates  above  specified,  on  the 
quantities  of  iron  made  and  okmlI  sold  in 
the  year,  as  representing  the  capital 
expended  on  pit-sinking,  e^iausted  by  the 
yearns  working.  The  working  charges 
deducted  and  allowed  in  ascertaining  the 
profits  for  assessment  include  the  whole 
cost  of  getting  and  raising  the  mineralB, 
after  the  pits  are  sunk,  and  of  manufac- 
turing the  metal,  and  selling  the  iron  and 
coal,  and  the  general  expenses  of  the 
concern.*' 

The  phrase  '< capital  exhausted"  does 
not  occur  anywhere  in  the  Inoome-Tax 
Acts.  It  is  taken  from  a  passage  in  Mr. 
McCulloch  on  Political  Econcmtf,  where  he 
says : — "  Profits  must  not  be  confounded 
with  the  produce  of  industiy  primarily 
received  by  the  capitalist.  They  really 
consist  of  Uie  produce  on  its  value  remain- 
ing to  those  who  employ  their  capital  in  an 
industrial  undertaking  affcer  all  their  neces- 
sary payments  have  been  deducted,  and 
after  the  capital  wasted  and  used  in  the 
undertaking  has  been  replaced.  If  the 
produce  derived  from  an  undertaking  after 
defraying  the  necessary  outlay  be  insuffi- 
cient to  replace  the  capital  ^diausted,  a 
loss  has  been  incurred ;  if  the  capital  is 
merely  sufficient  to  replace  the  capital 
exhausted,  there  is  no  surplus,  there  is  no 
loss,  but  there  is  no  ftTmnn.!  profit,  and  the 
greater  the  surplus  is,  the  greater  the 
profit." 

I  do  not  feel  at  all  inclined  to  dispute 
the  sufficiency  of  this  definition.  I  think 
that  if  a  building  society  had  taken  a 
building  lease,  and  it  became  neceesaxy  at 
any  time  to  ascertain  what  profit  or  loss 
had  been  made  by  it  from  that  lease,  all 
the  money  expended  in  building  houses 
would  be  placed  on  one  side  of  the  account, 
and  on  the  other  all  that  had  been  received 
for  houses  let  or  sold,  and  the  value  during 
the  residue  of  the  building  lease  of  the 
houses  then  remaining  in  the  society's 
hands,  and  that  value  would  of  course  be 
less  and  less  as  the  lease  drew  nearer  to 
an  end ;  and  if  in  ihe  first  year  of  the 
building  lease  a  house  was  bmlt  at  a  cost 
of,  say,  10,000/.y  and  the  profit  or  loss  on 
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the  lease  had  to  be  estiinated  when  the 
residue  of  the  building  lease  was  reduced 
to,  say,  five  years,  and  the  lease  of  the 
house  for  those  five  years  would  sell  for 
only,  say,  5,000/.,  I  do  not  think  it  inac- 
curate to  say  that  in  computing  the  profit 
or  loss  on  the  building  lease,  5,000/.  would 
be  allowed  as  capital  invested  in  building 
that  house  and  now  exhausted.  But  that 
is  certainly  not  the  scheme  of  the  income- 
tax  as  far  as  regards  building  leases  and 
other  properties  comprised  in  schedule  A, 
No.  1.  The  tax  is  imposed  on  the  annual 
value  of  the  block  of  buildings,  which  is 
to  be  fcaken  at  the  rack-rent  at  which  the 
same  are  worth  to  let  for  the  year.  By 
no  process  of  reasoning  could  that  rack- 
rent  be  made  to  depend  on  the  sum  which 
had  been  expended  in  building  the  houses, 
or  to  be  greater  or  less  according  as  the 
building  lease  was  longer  or  shorter.  Mines 
are  not  comprised  in  schedule  A,  No.  1, 
but  in  schedule  A,  No.  3,  and  the  tckx  is 
imposed  on  them  by  a  different  set  of 
words  certainly.  And  if  the  decision  in 
Knowles  v.  McAdam  (3)  is  correct,  it  is 
imposed  on  a  radically  different  principle. 
I  have  felt  myself  constrained  to  advise 
your  Lordships  to  say  that  the  case  of 
KnowUa  v.  AfcAdam  (3)  was  wrongly 
decided. 

I  think  the  question  thus  raised  can 
hardly  be  decided  without  examining  at 
some,  I  fear  tedious,  length  the  enact- 
ments on  the  construction  of  which  it 
depends.  No  tax  can  be  imposed  on  the 
subject  without  words  in  an  Act  of  Par- 
liament clearly  shewing  an  intention  to 
lay  a  burden  on  him.  But  when  that  in- 
tention is  sufficiently  shewn  it  is,  I  think, 
vain  to  speculate  on  what  would  be  the 
fairest  and  most  equitable  mode  of  levying 
that  tax.  The  object  of  those  framing  a 
Taxing  Act  is  to  grant  to  Her  Majesty  a 
revenue ;  no  doubt  they  would  prefer,  if  it 
were  possible,  to  raise  that  revenue  equally 
from  all,  and,  as  that  cannot  be  done,  to 
raise  it  from  those  on  whom  the  tax  falls 
with  as  little  trouble  and  annoyance  and 
as  equally  as  can  be  contrived ;  and  when 
any  enactments  for  the  purpose  can  bear 
two  interpretations,  it  is  reasonable  to  put 
that  construction  on  them  which  will  pro- 
duce these  effects.  But  the  object  is  to 
grant  a  revenue  at  all  events,  even  though 
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a  possible  nearer  approximation  to  equality 
may  be  sacrificed  in  order  more  easily  and 
certainly  to  raise  that  revenue,  and  I  think 
the  only  safe  rule  is  to  look  at  the  words 
of  the  enactments  and  see  what  is  the  in- 
tention expressed  by*  those  words. 

Before,  however,  proceeding  to  examine 
the  words  of  the  Income-Tax  Acts,  on 
which,  in  my  opinion,  everything  depends, 
I  wish  to  point  out  that,  long  before  any 
income*  or  property  tax  was  imposed  for 
general  revenue,  the  parochial  authorities 
in  England  raised  a  revenue  for  parochial 
purposes,  which  was  very  much  in  the 
nature  of  an  income  and  property  tax. 
And  the  language  used  in  the  Income-Tax 
Acts  is  such  as  to  convince  me  that  the 
Legislature  had  in  their  contemplation 
what  had  been  done  in  this  branch  of  the 
law,  which,  if  not  exactly  in  pari  materiay 
is  at  least  an  analogous  subject.  I  think 
it  more  convenient  to  state  briefly  what 
was  the  state  of  the  law  as  to  rating  real 
property  in  general,  and  (though,  by  a 
very  narrow  consiruction,  the  specific 
mention  of  coal  mines  was  held  to  exclude 
aU  other  mines)  of  coal  mines,  quarries, 
d^.,  in  particular. 

By  the  statute  of  43  Eliz.  c.  2,  the 
churchwardens  and  overseers  of  the  parish 
were  empowered  to  raise,  by  "  taxation  of 
every  inhabitant,  parson,  vicar,  and  others, 
and  of  every  occupier  of  lands,  houses, 
tithes,  impropriate  or  propriationa  of 
tithes,  coal  mines,  or  saleable  underwoods 
in  the  said  parish,"  a  sufficient  sum.  The 
power  to  rate  the  inhabitants  as  such  was 
put  an  end  to  by  a  temporary  Act,  3  <fe  4 
Vict.  c.  89,  continued  from  year  to  year, 
and  finally  made  perpetual  by  37  k  38 
Vict.  c.  96.  The  power  to  tax  the  occu- 
piers of  the  species  of  property  named  in 
the  Act  of  Elizabeth  continued. 

In  1827,  a  case  {King  v.  AUwood)  (5) 
was  stated  for  the  Court  of  King's  Bench 
as  to  the  principle  of  rating  coal  mines. 
Chief  Justice  Abbott  delivered  a  judgment 
which  is  so  germane  to  the  subject  we  are 
now  considering  that  I  will  read  the 
whole  of  it,  as  it  Ls  not  long  : 

''  We  are  all  of  opinion  that  the  owner 

and  occupier  of  a  coal  mine  should  be 

rated  at  such  a  sum  as  it  woiild  let  for, 

and  no  more.     As  to  the  other  points,  the 

(5)  6  B.  &  C.  277. 
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fii-Rt  was  that  the  rate  should  not  be  im- 
posed upon  the  coal  produced,  because  that 
was  part  of  the  realty.  It  is  the  first  time 
that  such  a  proposition  has  ever  been  sub- 
mitted, although  many  coal  mines  in 
various  parts  of  the  country  have  con- 
stantly been  rated,  and  the  argument  in 
support  of  it  is  wholly  untenable.  The 
Legislature  has  expressly  made  coal  mines 
rateable,  and  they  must  be  rated  for  what 
they  produce,  namely,  the  coals.  Slate 
quarries  and  brick  earth  are  also  exhausted 
in  a  few  years,  but  nevertheless  the  rate 
is  always  imposed  on  that  which  is  pro- 
duced. The  other  argument  was,  that  the 
rate  could  not  be  imposed  until  the  ex- 
pense of  planting  the  mine  had  been 
recouped.  But  I  cannot  discover  any 
distinction  between  expenses  incurred  in 
bringing  a  mine  to  a  productive  state  and 
in  building  a  house.  The  attempt  to 
distinguish  them  is  perfectly  novel,  and  if 
a  house  is  to  be  rated  as  soon  as  it  is  built 
and  occupied,  it  must  follow  that  a  coal 
mine  is  rateable  as  soon  as  it  is  set  to  work 
and  produces  coal,  although  it  may  happen 
that  the  expense  of  sinking  it  may  never 
be  recovered.  If  the  tenant  of  a  mine 
expends  money  in  making  it  more  pro- 
ductive, that  is  the  same  as  expending 
money  in  improving  a  farm  or  a  house,  in 
which  cases  tiie  tenant  is  rateable  for  the 
improved  value.*' 

I  do  not  say  that  what  Lord  Tenterden 
here  lays  down  as  to  the  taxation  of  a  coal 
mine  is  necessarily  either  just  or  expedient ; 
but  though  this  case  was  decided  before  the 
earlier  Income-Tax  Acts,  it  was  an  authori- 
tative declaration  of  what  had  been  held 
to  be  law  before,  and  must  have  been  well 
known  to  that  large  proportion  of  the 
legislators  who  habitually  acted  at  quarter 
sessions. 

The  Legislature  in  1836,  by  6  <fe  7  Will. 
4,  c.  96,  enacted  that  all  poor-rates  shall 
be  made  "upon  an  estimate  of  the  net 
annual  value  of  the  several  hereditaments 
rated  thereimto — that  is  to  say,  of  the  rent 
at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of 
nil  usual  tenant's  rates  and  taxes,  and 
lithe  commutation  rent-tax,  if  any,  and 
deducting  therefrom  the  probable  average 
annual  cost  of  the  repairs,  assurance  and 
other  expenses,  if  any,  necessary  to  main- 


tain them  in  a  state  to  command  such 
rent  And  in  the  form  of  the  rate  pre- 
scribed there  is  to  be  in  one  column  a 
statement  of  the  '  gross  estimated  rental,' 
and  in  another  of  Uie  rateable  value." 

The  Act  5  &  6  Vict,  c  35,  adopts  with- 
out any  variations  which  affect  this  ques- 
tion the  language  of  the  former  Income- 
Tax  Act,  46  Geo.  3.  c.  65.  Before  that 
there  had  been  an  earlier  Income-Tax  Act, 
43  Geo.  3,  c  122,  from  which  there  are 
changes,  and  I  think  some  of  those  changes 
throw  light  on  what  was  the  intention  of 
the  Legislature  in  the  substituted  enact- 
ments. The  first  Income-Tax  Act,  43 
Geo.  3.  c.  122.  s.  31,  comprised  in  schedule 
A  all  lands,  tenements,  hereditaments  (nt 
heritages,  and  enacted  that  for  them  there 
shall  be  charged  throughout  Great  Britain, 
in  respect  of  the  property  thereof ,  for  every 
20«.  of  the  annual  value  thereof  the  sum 
of  \8,\  and  enacted  that  'Hhe  said  duty 
shall  be  construed  to  extend  to  all  manors 
and  messuages;  to  all  quarries  of  stone, 
slate,  limestone,  or  chalk;  mines  of  coal, 
tin,  lead,  copper,  mundic,  iron  and  other 
mines;  to  all  iron  mills,  furnaces  and 
other  iron  works,  and  other  mills  and 
engines  of  the  like  nature;  to  all  salt- 
springs  or  salt-works,"  and  many  more 
thinga 

The  Legislature  here  classed  together  in 
one  schedule,  properties,  such  as  agri- 
cultural land,  which  from  their  nature 
will  continue  permanently  to  exist;  and 
properties,  such  as  quarries,  which  will 
certainly  come  to  an  end  within  a  period 
longer  or  shorter,  but  the  duration  of 
which  can  be  generally  calculated;  and 
properties,  such  as  ironworks,  which  are 
real  property,  deriving  their  annual  value 
from  being  ancillary  to  trade.  It  imposed 
one  tax  at  one  rate  upon  them  all,  and 
gave  one  general  rule  that  the  annual, 
value  should  be  understood  to  be  the  rack- 
rent  ;  and  it  directed  that  the  tax  should 
be  paid  by  the  occupier,  who  might  deduct 
a  proportionate  part  from  his  rent.  And 
by  No.  3  there  is  allowed  a  deduction  for 
repairs  not  exceeding  five  per  cent,  on  the 
annual  value  of  a  dwelling-house,  or  two  per 
cent,  on  the  annual  value  of  a  fiBirm.  But 
there  is  not,  expressly  at  least,  any  allow- 
ance made  for  repairs  in  respect  of  othec 
kinds  of  real  property.    And  by  Bchedole 
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B  there  is  impoeed,  in  addition,  a  tax  on 
the  occupier  of  all  such  properties  (with 
some  exceptions  not  material  to  he  noticed), 
and  the  first  of  the  rules  for  estimating  the 
annual  value  of  properties  before  described 
in  schedules  A  and  B  in  England  is  that 
no  such  property  shall  be  charged  at 
less  than  the  last  poor-rate,  which  shews 
that  those  who  framed  that  Act  were 
thinking  of  the  analogous  case  of  the 
parochial  taxation  for  the  relief  of  the 
poor. 

Tlie  statute  43  Geo.  3.  c.  122,  also,  by 
section  84,  imposes  a  duty,  by  schedule  D, 
upon  the  annual  profits,  inter  cUia,  of 
every  trade,  and  by  the  rules  therein  the 
duty  shall  be  computed  upon  a  sum  not 
less  than  the  full  amount  of  the  profits 
upon  a  fair  and  just  average  of  three  years 
without  any  other  deduction  than  is  here- 
after allowed;  and  the  third  rule  is,  no 
deductions  shall  be  made  on  acoount  of 
any  sums  expended  on  repairs  of  premises 
occupied  for  the  purposes  of  such  trade, 
nor  for  any  sum  expended  for  the  supply 
or  repairs  or  alteration  of  any  utensils 
or  articles  employed  for  the  purpose  of 
such  trade,  beyond  the  sum  usually  ex- 
pended for  such  purpose  according  to  the 
average  of  three  years.  I  conjecture  that 
during  the  three  years  that  elapsed  be- 
tween the  passing  of  43  Geo.  3.  c.  122, 
and  the  passing  of  46  Geo.  3.  c.  65,  ex- 
perience had  shewn  that  there  were  diffi- 
culties in  working  this  scheme,  and  that 
claims  for  deductions  had  been  made  ;  for 
whilst  most  of  the  provisions  of  the  first 
Act  were  re-enacted,  those  to  which  I 
have  above  referred  were  all  materially 
altered.  It  is  not  necessary  to  go  through 
46  Geo.  3.  c.  65,  for  the  provisions  of  that 
Act  are  re-enacted  in  5  <&  6  Vict.  c.  35, 
without  any  alteration  which  seems  to  me 
material  to  notice. 

The  third  rule  as  to  schedule  D,  which 
I  have  above  quoted,  still  continued  to 
be  negative  in  its  form,  that  no  deduc- 
tions should  be  made  under  several  enu- 
merated pretences;  but  the  number  of 
these  was  considerably  increased,  and  — 
why,  I  do  not  know — instead  of  saying 
that  the  duty  should  be  imposed  on  a  fair 
and  just  average  of  the  amount  of  the  pro- 
fits for  three  years,  it  is  imposed  **  on  the 
balance"  of  such  pro6ts.     I  have  not  been 
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able  to  discover  any  difference  in  the  mean  - 
ing  of  the  two  phrases. 

The  several  rates  and  duties  granted  by 
6  <fe  6  Vict.  c.  35,  are  imposed  by  section  1, 
schedule  A,  for  all  lands,  tenements, 
hereditaments  or  heritages  in  Great  Bri- 
tain, which  shall  be  charged  yearly,  "  for 
every  20*.  of  the  annual  value  thereof, 
the  sum  of  7d"  Then,  by  section  60,  the 
properties  chargeable  under  schedule  A, 
instead  of  being,  as  in  statute  43  Geo.  3. 
c.  122,  treated  together  in  one  schedule, 
are  treated  of  under  numbers.  By  No.  1 
(which  gives  the  general  rule,  which  is  the 
same  as  that  which  in  43  Geo.  3.  c.  122, 
was  applied  to  all  in  schedule  A),  the  an- 
nual value  shall  be  "  understood  to  be  the 
rent  by  the  year  at  which  the  same  are 
let  at  rack-rent,  if  they  had  been  let  at 
rack-rent  within  seven  years  before  the 
assessment ;  but  if  the  same  are  not  so  let 
at  rack-rent,  then  at  the  rack-rent  at  which 
the  same  are  worth  to  be  let  by  the  year." 
And  by  section  63,  in  addition  to  the 
duties  to  be  charged  under  schedule  A, 
there  shall  be  levied  the  duty  under 
schedule  B  on  all  properties  to  be  charged 
according  to  the  general  rule  in  No.  1, 
with  some  exceptions  not  material  to  this 
case. 

The  rules  which  expressly  gave  a  power 
to  allow  for  repairs  a  sum  not  exceeding  a 
certain  percentage  on  the  annual  value  of 
houses  and  ^trms  are  not  re-enacted. 
Nor  are  the  rules  above  quoted,  which 
refer  to  the  poor-rate  in  England  as  being 
the  test  of  annual  value.  It  is  not  ma- 
terial in  this  case  to  enquire  whether  the 
rack-rent  mentioned  is  to  be  measured  by 
what,  in  statute  6  &  7  Will.  4.  c.  96,  is 
called  the  gross  estimated  rental,  without 
making  any  allowance  for  those  annual 
repairs  which  the  tenant  would  certainly 
take  into  consideration  when  bidding  that 
rent.  It  could  not  have  been  intended 
that  the  rack-rent  should  be  less  than  the 
rateable  value. 

No.  2  and  No.  3  comprise  properties 
which  are  comprised  in  the  general  de- 
scription in  schedule  A,  but  which  it  was 
not  thought  expedient  to  include  in  sche- 
dule B,  though  in  the  first  Income  Tax 
Act  they  had  been  so  included.  One 
would  anticipate  that  the  duty  imposed 
on  those  would  be  on  the  rack-rent  which 
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they  would  have  been  worth  to  let  by  the 
year,  and  something  more  in  lieu  of  the 
duty  imposed  by  schedule  £.  And  a£ 
the  duty  imposed  by  the  poor-law  and 
the  duty  imposed  by  the  first  Inoome-Tax 
Act  was  precisely  the  same  on  properties 
like  quarries,  which  are  terminable,  and 
prop^ties  which  are  permanent,  one  would 
expect  that  no  distinction  woiild  now  be 
made.  Whether  that  is  so  or  not  must 
depend  on  the  true  construction  of  the 
words  used,  which,  with  reference  to  No,  3, 
are  these  :  ^'  The  annual  value  of  all  the 
properties  hereinafter  described  shall  be  un- 
derstood to  be  the  full  amount  for  one 
year,  or  the  average  amount  for  one  year, 
of  the  profits  received  therefrom  within 
the  respective  times  herein  limited,"  that 
is,  of  quarries,  (&c.,  and  what  may  be  called 
miscellaneous  properties,  one  year;  of 
mines,  &c.,  five  years.  No  definition  is 
given  of  profits  for  one  year.  That  is  left 
to  be  ascertained  as  a  matter  on  the  con- 
struction of  the  Act.  The  rules  which 
are  contained  in  sections  60,  61,  62 
and  64  relate  to  many  things — as  to  the 
place  where  the  duties  shall  be  assessed, 
and  the  persons  by  whom  they  are  to  be 
assessed,  and  also  as  to  many  allowances 
to  be  made;  but  I  can  find  nothing  in 
them  to  throw  any  light  on  the  construc- 
tion of  the  words,  '*  the  full  amount  for 
one  year,  or  the  average  amount  for  one 
year,  of  the  profits  received  therefrom 
within  the  respective  times  herein  limited," 
that  is,  in  some  cases  one  year,  and  in  some 
five. 

It  may  be  convenient  here  to  notice  two 
arguments,  not,  I  think,  relied  on  by  the 
Solicitor-General  in  his  argument  at  your 
Lordships'  bar,  though  he  had  used  them 
before  the  Exchequer  Division  in  Knowles 
V.  McAdam  (3).  It  was  said  by  Lord 
Cairns  in  Gowan  v.  Chrtstie  (6)  that  a 
lease  of  mines  ^^  is  not  in  reality  a  leas«^  at 
all  in  the  sense  in  which  we  speak  of  an 
agricultural  lease.  There  is  no  fruit — that 
is  to  say,  there  is  no  sowing  and  reaping 
in  the  ordinai*y  sense  of  the  term,  and 
there  are  no  periodical  harvests.  What 
we  call  a  mineral  lease  is  I'eally,  when 
properly  considered,  a  sale  out  and  out  of 
a  portion  of  the  land."  I  think  this  is  a 
perfectly  accurate  statement.  But  the 
(6)  Law  Rep.  2  H.L.  8c.  273,  284. 


argument  that  no  income-tax  should  be 
imposed  on  what  is,  perhaps  not  quite  ac- 
curately, called  rent  reserved  on  a  mineral 
lease,  because  it  is  a  payment  by  instal- 
ments of  the  price  of  minerab  forming 
part  of  the  land,  any  more  than  on  the 
price  paid  down  in  one  sum  for  the  out  and 
out  purchase  of  the  minerals  forming  part 
of  the  land,  is,  I  think,  untenable.  Even  if 
it  had  not  been,  as  decided  in  The  King  v. 
AUwood  (5),  the  constant  course  from  the 
statute  of  Elizabeth  downwards  to  construe 
an  annual  tax  imposed  on  coal  mines,  quar- 
ries and  the  like,  as  being  imposed  on  that 
which  is  produced  from  them,  I  should  say 
that  no  other  construction  could  be  placed 
on  the  60th  section  of  4  ds  5  Vict.  c.  35, 
especially  after  seeing  in  what  manner  the 
Legislature,  in  43  Geo.  3.  c.  1*22,  had  dealt 
with  them,  though  I  think  that  the  judg- 
ment of  the  Exchequer  Division  in 
Knowles  v.  McAdam  (3)  seems  an  au- 
thority to  the  contrary.  From  that  judg- 
ment, however,  to  which  I  shall  afterwards 
return,  I  must  ask  your  Lordships  to 
dissent. 

It  has  also  been  sometimes  argued  that 
it  is  very  unjust  to  tax  at  the  same  rate  a 
terminable  interest,  such  as  that  in  a  mine, 
which  must  at  some  time  be  worked  out, 
and  a  fee  simple  interest,  which  will  en- 
dure so  long  as  this  world  continues  in  its 
present  state.  I  will  not  inquire  whether 
this  is  just  or  not.  There  is  much  force  in 
the  argument  on  the  other  side,  that  if  the 
interest  is  terminable,  so  is  the  tax,  and 
will  cease  when  the  interest  ceases.  But 
whether  just  or  not,  there  can  be  no  doubt 
that  the  same  annual  charge  is  imposed 
upon  a  terminable  annuity  and  on  one  in 
perpetuity ;  and,  what  seems  harder,  that 
the  same  annual  charge  is  imposed  upon  a 
professional  income,  earned  by  hard  labour, 
often  extending  over  many  years  before 
any  return  is  got,  and,  when  earned,  pre- 
carious  as  depending  on  the  health  of  the 
earner. 

In  5  &  6  Vict.  c.  35,  the  different 
schedules  were  kept  apart  and  complete  in 
themselves,  but  I  think  wherever  there 
was  any  provision  in  any  one  of  the 
schedules  that  throws  light  on  what  is 
meant  by  annual  value,  or  annual  profits, 
or  capital,  it  may  be  very  material  in  con- 
struing the  meaning  of  those  words  used  in 
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other  parts  of  the  Act.  Thus  I  think  that 
the  provision  under  the  fifth  head  of  No. 
2,  that  an  allowance  may  be  made  from 
the  amount  to  be  taxed  on  fines,  "  if  it  be 
proved  that  such  fines,  or  any  part  thereof, 
have  been  applied  as  productive  capital,  on 
which  a  profit  has  arisen  or  will  arise, 
otherwise  chargeable  under  this  Act  for 
the  year  in  which  the  assessment  shall  be 
made,"  and  the  provision  in  schedule  D, 
that  '^no  deduction  shall  be  made  on 
account  of  any  sum  employed  or  intended 
to  be  employed  as  capital,"  neither  of 
which  was  in  43  Geo.  3,  c.  122,  throw 
some  light  on  each  other,  and  may  fairly 
be  referred  to  in  enquiring  what  is  meant 
by  "  the  average  amount  for  one  year  of 
the  profits  received  within  the  time 
limited."  But  schedules  A  and  B  were 
complete  in  themselves,  eoid  schedule  D, 
which  was  regulated  by  section  100,  was 
complete  in  itself.  The  duties  were,  how- 
ever, assessed  by  different  Commissioners, 
and  in  different  places.  By  29  Vict.  c. 
36,  8.  8,  "  The  several  and  respective 
concerns  described  in  No.  3  of  Schedule 
A  of"  <'  5  <&  6  Vict.  c.  35,  shall  be  charged 
and  assessed  to  the  duties  hereby  granted 
in  the  manner  in  the  said  No.  3  mentioned, 
according  to  the  rules  prescribed  by  sche- 
dule D  of  the  said  Act,  so  far  as  such  rules 
are  consistent  with  the  said  No.  3. 
Provided  that  the  annual  value,  or  profit 
and  gains  arising  from  any  railway,  shall 
be  charged  and  assessed  by  the  Commis- 
sioners for  special  purposes." 

In  Knowles  v.  McAdam  (3)  Chief  Baron 
Kelly  says,  "  It  is  quite  clear  that  section 
8  of  29  Vict  c.  36,  transfers  the  present 
aise  "  (that  of  a  coal  mine),  **  from  sche- 
dule A  to  schedule  D,"  and  the  judg- 
ments of  the  Barons  in  that  case  seem  to 
me  to  depend  a  good  deal  on  this,  as  it 
seems  to  me,  eiToneous  assumption.  I 
think  that  the  duties  are  to  be  assessed 
according  to  the  rules  in  schedule  D,  and 
consequently  all  the  anxiously- devised 
provisions  for  keeping  the  returns  under 
schedule  D  secret  and  confidential,  to  be 
found  from  section  100  to  section  131,  are 
made  in  future  to  apply  to  i*etums  for  the 
concerns  described  in  No.  3  of  schedule 
A,  and  any  rule  expressed  as  to  the  mode 
of  computing  the  balance  of  the  profits 
and  gains  during  the  period  of  three  years 
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given  in  schedule  D,  which  is  not  incon- 
sistent with  No.  3,  may  perhaps  be  made 
in  future  to  apply  to  the  mode  of  com. 
puting  the  annual  profits  of  properties 
chargeable  under  No.  3.  And  I  see  that 
in  Addis  v.  T/ie  Solicitor  of  Inkmd 
Revenue  (1),  reliance  is  placed  in  the 
judgment  of  the  Lord  President  on  the 
3rd  rule  as  to  concerns  under  the  first  case 
of  schedule  D,  that  no  deduction  is  to  be 
made  ^'  for  any  sum  employed,  or  intended 
to  be  employed,  as  capital."  But  I  do  not 
think  reliance  can  be  placed  on  this.  If, 
from  the  nature  of  the  concerns  in  No. 
3,  an  allowance  ought  to  be  made  for 
capital,  then  this  rule  should  be  rejected 
as  inconsistent  with  No.  3.  If  no  such 
allowance  should  be  made,  the  rule  is  not 
required. 

In  Forder  v.  Handyside  (4)  the  Ex- 
chequer Division  came  to  a  dedsion  as  to 
repairs,  estimated  but  not  actually  in- 
curred, which,  whether  it  was  right  or 
wrong,  is  no  longer,  since  41  Vict.  c.  15, 
s.  12,  to  apply.  And  as  there  is  no  ques- 
tion in  the  case  at  bar  as  to  repairs,  it  is 
unnecessary  to  inquire  whether  it  was 
right  or  wrong. 

If  the  effect  of  section  8  of  29  Vict.  c. 
36,  was  to  transfer  cases  in  schedule  A, 
No.  3,  to  schedule  D,  it  would  change 
the  respective  times  on  an  average  for 
which  the  profits  were  to  be  assessed. 
Mines  would  be  reduced  from  a  five-year 
period  to  a  three-year  period.  Quarries 
and  things  of  that  sort  would  be  raised 
from  a  single  year  to  three.  I  cannot 
think  this  was  either  intended  or  expressed. 
But,  on  the  assumption  that  it  had  this 
effect,  the  Exchequer  Division  came,  in 
Knowles  v.  McAdam  (3),  to  a  very  start- 
ling decision.  In  that  case  a  company  had 
bought  for  a  very  large  sum  the  minerals 
in  beneficial  leaseholds  of  coal  mines,  hav- 
ing an  average  of  thirty-two  years  to  run, 
and  in  freeholds.  The  decision  of  the 
Exchequer  Division  was  that  the  effect  of 
transferring  the  mines,  as  they  thought, 
from  schedule  A  to  schedule  D,  was  to 
cause  the  company  to  be  assessed  as  persons 
carrying  on  Uie  trade  of  vendors  of  coal, 
who  had  bought  wholesale  a  large  quantity 
of  coal,  not  stored  in  warehouses  but  in 
the  earth,  and  which  they  were  going  to 
sell  in  thu  coui*be  of  their  trade,  and  that 
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they  ought  to  be  assessed  on  the  principle 
of  valuing  the  stock-in-trade,  that  is,  the 
coals  thus  stored  in  the  earth,  at  the 
beginning  of  the  three  years,  and  again 
yaluing  the  stock  at  the  end  of  the  three 
years  j  and  taking  the  difference  between 
them  as  being  to  be  added  to  or  deducted 
from  the  net  receipts  during  that  period  in 
estimating  the  profits  for  the  three  years. 
The  effect  of  this  would  be  that  though 
the  mines  were  worked  so  as  to  produce  a 
large  profit  above  the  working  expenses, 
yet  if  they  were  worked  by  a  purchaser 
who  had  over-estimated  the  value  of  the 
minerals,  and  paid  such  a  price  for  them 
that  he  was  a  loser,  no  income-tax  was  to 
be  paid  in  respect  of  those  mines.  That  is 
a  result  which  never  could  have  been 
intended  by  the  L^lature,  and  if  it 
follows  by  legitimate  reasoning  from  the 
interpretation  put  upon  29  Vict.  c.  36,  s. 
8,  it  seems  to  me  a  rediustio  ad  absurdum, 
shewing  that  the  interpretation  was 
wrong. 

I  therefore  advise  your  Lordships  to  hold 
that  the  decision  in  Knowles  v.  McAda/m 
(3)  was  erroneous.  I  do  not  wish  to  lay 
down  any  general  proposition,  either  that 
money  expended  in  sinking  pits  can  never 
be  in  the  nature  of  expenses  incurred 
within  the  five  years  in  working  the  coal, 
so  as  to  be  properly  taken  into  account  in 
estimating  the  profits  made  in  that  period ; 
or  to  say  what,  if  any,  the  circumstances 
are  under  which  it  may  be  done.  That,  I 
think,  had  better  be  left  to  be  determined 
when  the  case  arises.  I  jbhink  it  enough 
to  say  that  this  sum  of  9,027^.,  described  in 
the  case,  is  not  such  as  ought  to  be  de- 
ducted. 

The  result  is  that,  in  my  opinion,  the 
interlocutor  below  should  be  affirmed,  and 
the  appeaJ  dismissed  with  costs,  with  the 
modi£cation  proposed  by  the  noble  and 
learned  Earl. 

Interlocutor  appealed  from  affirmed, 
and  appeal  dismissed  toith  costs, 
except  the  costs  incurred  by  reason 
of  the  remit. 

Agent*— Grahames,  Wardlaw  k  Ourrey,  for 
appellants ;  W.  H.  Melvill,  Solicitor  of  Inland 
Revenue,  for  respondent. 


1882. 
Mai'ch  9 


.} 


BABBAOE  V.   COULBOURN. 


Landlord  and  Tenant — Agreement  to 
deliver  up  a  Jumished  house  in  good 
order  J  and  pay  for  loss,  dec,  a  sum  to  he 
settled,  in  case  of  dispute,  by  two  Valuers 
— Right  to  sue  for  Damage  before  Amount 
settled — Arbilralion — Condition  Precedent, 

A  tenant  of  a  furnished  house  (tgreed,  in 
writing,  to  deliver  up  possession  of  the 
same,  together  with  the  furniture,  at  the 
expiralion  of  Ohe  tenancy  in  good  order; 
a/nd  in  tlie  event  of  any  loss,  damage  or 
breakage,  to  malcegood  or  pay  J  or  the  same 
an  amoufU,  in  case  oj  dispute,  to  be  settled 
by  two  valuers: — Held,  thai  the  lessor 
could  not  bring  an  ciction  for  damage  or 
loss  until  the  amount  to  be  paid  had  been 
settled  by  two  valuers. 

The  plaintiff  in  this  case  agreed  to  let, 
and  the  defendant  to  take  a  furmshed  house, 
with  a  garden,  at  a  certain  rent,  and  one 
of  the  terms  of  the  agreement,  which  was 
in  writing,  was  that  the  defendant  would 
keep,  and  at  the  expiration  of  the  tenancy 
quit  and  deliver  up  quiet  and  peaceable 
possession  of  the  residence,  gardens  and 
grounds,  with  the  furniture  and  effects,  in 
accordance  with  the  inventory,  in  as  good 
order,  state  and  condition  as  the  same  were 
at  the  time  of  his  taking  possession  (reason- 
able use  and  wear,  and  accidental  damage  by 
fire,  storm  or  tempest  only  excepted),  and 
in  the  event  of  any  loss,  damage  or  break- 
age, would  make  good  the  same,  or  pay 
an  amount  which,  in  case  of  dispute,  was 
to  be  settled  by  two  valuers. 

After  the  expiration  of  the  tenancy 
the  plaintiff  brought  an  action  for  the  sum 
of  13^.  15«.,  being  the  amount  of  dilapida- 
tions assessed  by  a  surveyor  appointed  by 
himself. 

The  defendant  contended  that  the  assess- 
ment of  the  amount  by  two  valuers,  ac- 
cording to  the  provisions  of  the  agreement, 
was  a  condition  precedent  to  the  plaintiff^s 
right  to  sue  for  the  amount. 

The  issue  was  sent  for  trial  in  the  West- 
minster County  Court,  and  a  verdict  passed 
for  the  defendant  on  the  claim,  the  learned 
Judge  holding  that  the  contention  of  the 
defendant  was  right.     The  plaintiff  ob- 
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tained  a  rale  nui  for  a  new  trial  on  the 
ground  of  miadirection. 

Swmfen  Eady  shewed  cause. — This  case 
is  governed  hj  the  principle  of  Scott  v. 
Avery  (1),  and  there  are  not  two  sepc^ 
rate  and  independent  covenants.  The 
proper  construction  of  this  agreement  is 
that  the  tenant  shall  pay  such  an  amount 
for  damages  and  breakage  as  shall  be  found 
by  two  valuers  to  be  due. 

In  Dawson  v.  Fitzgerald  (2)  thei-e  were 
two  separate  and  independent  covenants. 
If  the  contention  on  the  other  side  be  cor- 
rect, the  mere  breakage  of  a  glass  would 
render  the  tenant  liable  for  damages  for 
not  delivering  up  the  identical  glass,  al- 
though he  replaced  it  before  the  end  of 
the  tenancy. 

The  agreement  is,  not  to  refer  the 
question  of  amount  to  two  valuers,  but  to 
pay  such  sum  as  they  shall  find  to  be  due. 

Clay,  in  support. — Dawson  v.  Fitz- 
gerald (2)  is  in  point.  There  are  two 
distinct  agreements,  and  an  action  is  main- 
tainable for  not  delivering  up,  as  agreed. 
The  agreement  amounted  to  an  absolute 
covenant  not  to  do  damage,  to  pay  what  is 
reasonable,  and  in  the  event  of  dispute  to 
refer  the  question  of  amount  to  two 
valuers. 

Field,  J. — I  think  this  rule  must  be 
dischai^ed,  and  that  the  ruling  of  the 
learned  County  Court  Judge  was  correct. 
We  have  to  discover  the  intentions  of  the 
parties  to  this  agreement  by  construing 
the  words  of  it,  as  in  the  construction  of 
a  will  we  have  to  look  at  the  terms  of  the 
will  itself. 

In  the  case  of  a  furnished  house,  both 
lessor  and  lessee  doubtless  contemplate 
some  damage  by  breakage  and  so  on,  that 
would  not  be  included  in  the  clause  afi  to 
reasonable  wear  and  tear.  There  might 
be,  as  the  plaintiff  contends  there  is,  an 
absolute  covenant  not  to  do  a  particular 
act,  as  in  Danoson  v.  Fitzgerald  (2);  but  I 
do  not  think  that  in  this  cajae  there  was 
any  independent  covenant,  but  rather  that 
the  agreement  was  not  to  do  it  wilfully, 

(1)  26  Law  J.  Bep.  Kxch.  508 ;  Law  Rep.  6 
H.L.  Caa.  811. 

(2)  46  Law  J.  Bep.  Exch.  894 ;   Law  Bep.  1 

Sz.  D.  267. 
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but  if  it  were  done,  to  pay  for  the  damage 
resulting  therefrom. 

I  think  Dawson  v.  FitegerM  (2)  is  dis- 
tinguishable, and  the  reasoning  of  Mr. 
Baron  Bramwell  in  that  case  in  the  Court 
below  really  supports  my  view.  In  that 
case,  however,  there  was  a  distinct  and 
separate  covenant  to  pay  a  reasonable  com- 
pensation, and  a  further  covenant  to  arbi- 
trate. Here  there  is  only  a  covenant  to 
pay  a  sum  assessed  by  two  valuers. 

HuDDLESTON,  B. — We  have  to  construe 
this  agreement  for  the  purpose  of  seeing 
whether  or  not  there  are  two  separate  and 
independent  covenants^-one  to  do  a  cer- 
tain act,  and  another  to  refer  the  matter 
to  two  valuers  if  it  be  not  dona  If  there 
be  the  action  will  lie  before  the  reference. 
Here  the  defendant  agreed,  by  one  and  the 
same  covenant,  to  deliver  up  the  premises 
on  a  certain  condition,  and  to  pay  any  sum 
awarded  by  the  valuers.  This  distin- 
guishes the  case  from  Dawson  v.  Fitz- 
gerald  (2),  and  I  therefore  think  the  rule 
should  be  discharged. 

Rvis  discharged  with  costs. 


Solid tors^Freexnan  &  Bothamley,  for  plaintiff; 
C.  F.  Bmmott,  for  defendant. 


1882. 
May  22, 
25,  26. 


THE  QUEEN  (on  the  prosectUion 
of  the  Fenarth  Local  Board) 

V.    THE  LOCAL  GOVEBNMEMT 
BOABD  AND  GEORGE  TAYLOR. 


FiMic  Health  Act,  1875  (38  <£r  39  Vict, 
c.  55),  ss.  150  oTKf  268 — Faving  Streets — 
Apportionment  of  Expenses — Disputing 
Apportionment — Notice  of  Demand — Ap- 
peal by  Farty  aggrieved — Time  for  Appeal 
— Memorial  to  Local  Oovemment  Board — 
Qrownds  of  Appeal — Frohibition. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  121.] 
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June 12 
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GBEEN  V.  HUTT. 


Action — Notice  of  Action — FcUae  Im- 
prisonment— Larceny  Act,  1861  (24  dc  25 
Vict.  c.  96),  *.  113 — Incorrect  Particulars 
in  Notice — Date  of  Arrest, 

A  notice  of  a/ition  given  under  24  &  25 
Vict,  c,  96,  s,  113,  was  correct  in  all  par- 
ticulars, except  that  it  specified  the  arrest 
as  having  taken  place  on  the  I3th  of  April 
instead  of  the  I2th  of  April: — Held  {Jby 
Mathew,  J.,  a/nd  Nobth,  J. ;  dvhitante 
Grove,  J.),  that  such  notice  was  not  in- 
validated by  a  mere  mistake  in  the  date  not 
calcuUUed  to  injure  or  prejudice  tlie  defen- 
dant. 

This  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  a  nonsuit  should 
not  be  set  aside,  uuder  the  circumstances 
hereinafter  mentioned. 

The  defendant,  who  was  a  police  con- 
stable, was  employed  by  Broad,  a  trustee 
in  liquidation  of  certain  co-operative  stores, 
to  prevent  thefts  from  bemg  committed 
at  the  stores.  One  of  the  ordei*s  given  to 
the  defendant  was  to  stop  any  person  who 
attempted  to  leave  the  premises  without 
producing  a  voucher  or  receipt  for  the 
goods  he  was  taking  away.  The  plaintiff, 
on  the  12th  of  April,  1881,  attended  the 
sale,  and  made  purchases,  which  were  duly 
paid  for,  but  threw  away  the  vouchers. 
On  leaving  the  premises,  he  was  stopped 
by  the  defendant,  who  insisted  on  detain- 
ing him  for  a  considerable  time. 

The  plaintiff  afterwards  served  the  de- 
fendant with  the  following  notice  of  ac- 
tion : — 

^*  I,  R.  C.  Green,  &c,f  according  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  give  you  notice  that  I,  the  said 
R.  C.  Green,  will,  at  or  soon  after  the  ex- 
piration of  one  calendar  month  from  the 
time  of  your  being  served  with  this  notice, 
cause  a  writ  of  summons  to  be  served  out 
of  Her  Majesty's  High  Court  of  Justice, 
against  you,  at  the  suit  of  me,  the  said 
R.  C.  Green,  and  proceed  thereupon,  ac- 
cording to  law:  for  that  you,  the  said 
W.  Hutt,  did,  on  the  13th  of  April,  1881, 
at  the  warehouse  of  the  City  of  London 
Co-operative  Association  (limited),  Nos. 
25  £c.  Newgate  Street,  in  the  said  city  of 


London,  unlawfully  and  malicioasly,  and 
without  reasonable  and  probable  cause, 
assault,  detain  and  imprison  me,  and  keep 
me  so  imprisoned  at  the  said  warehouse 
for  the  space  of  one  hour  and  upwards,  to 
the  damage  of  me,  the  said  R.  C.  Green, 
Ac.'* 

At  the  trial,  before  Pollock,  B.,  the  plain- 
tiff was  nonsuited,  on  the  ground,  inter 
alia,  that  the  above  notice  was  bad,  by 
reason  of  the  variance  between  the  date 
of  the  arrest  specified  in  the  notice  and 
the  date  proved  at  the  trial  (1). 

A  rule  nisi  was  afterwards  obtained  to 
set  aside  the  nonsuit,  against  which 

Waddy,  Q,C.,  shewed  cause. — The  non- 
suit was  right.  The  defendant  was  entitled 
as  a  police  officer,  acting  in  pursuance  of 
the  ikrceny  Act,  1861,  to  notice,  under 
section  113  of  that  Act ;  and  such  notice 
must  be  precise,  both  as  regards  time  and 
place.  He  cited  Martin  v.  Upcher  (2) 
and  Forbes  v.  Lloyd  (judgment  of  Palles, 
C.B.)  (3). 

Henry  Matthews,  Q^C,  (C.  H,  Anderson 
with  him),  for  the  plaintiff,  in  support  of 
the  rule. — The  notice  is  sufficiently  precise 
to  comply  with  the  requirements  of  the 
statute  under  which  it  was  given.  A  mere 
variance  of  a  day  between  the  date  of  the 
arrest  assigned  in  the  notice  and  the  date 
proved  at  the  trial  does  not  invalidate  the 
notice. 

They  dted  Jones  v.  Bird  (4)  and  Smith 
V.  West  Derhj  Local  Board  (5). 

Grove,  J. — I  am  of  opinion  that  this 
rule  must  be  made  absolute.  The  action 
was  for  a  wrongful  arrest  on  the  part  of 
the  defendant.     The  plaintiff  was    non- 

(1)  By  24  &  25  Vict,  c  96.  s.  113,  "All  ac- 
tions and  proscutlons  to  be  commenced  against 
any  person  for  anything  done  in  pursuance  of 
this  Act  shall  be  laid  and  tried  in  the  county 
where  the  fact  was  committed,  and  shall  be 
commenced  within  six  months  after  the  fact 
committed,  and  not  otherwise ;  and  notice  in 
writing  of  such  action,  and  of  the  cause  thereof, 
shall  be  given  to  the  defendant  one  month  at 
least  before  the  commencement  of  the  action." 

(2)  3  Q.B.  Bep.  662 ;  11  Law  J.  Rep.  Q.B.  291. 

(3)  10  Ir.  Bep.  C.L.  662. 

(4)  6  B.  &  Aid.  837 . 

(5)  47  Law  J.  Bep.  C.P.  607;  Law  Bep.  3C.P. 
D.  428. 
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suited  at  the  trial.  The  ground  on  which 
he  was  so  nonsuited  was  that  the  notice  of 
action  required  to  be  given  by  24  <&  25 
Vict.  c.  96.  s.  113,  was  bad,  inasmuch  as 
the  date  of  the  arrest  was  wrongly  stated 
in  such  notice  to  have  taken  place  on 
the  13th  of  April,  whereas  the  arrest, 
as  a  fJEict,  took  place  on  the  12th  of  April. 
For  my  own  part,  I  should  have  thought 
the  notice  suficient,  had  it  not  been  for 
certain  dicta  which  seem  to  shew  that 
both  time  and  place  must  be  accurately 
stated  in  the  notice,  and  ought  not  to 
vary  in  the  particulars  from  the  evidence 
given  at  the  trial.  It  is,  however,  unneces- 
sary for  me  to  express  any  definite  opinion 
on  this  point,  because  I  think  the  learned 
Judge  was  wrong  in  removing  from  the 
jury  the  question  of  Hutt's  reasonable 
suspicion  and  belief  that  a  felony  had  been 
committed  by  the  plaintiff. 

Mathew,  J.  —  I  think  the  notice 
given  was  sufficient.  There  was  admit- 
tedly a  slip  in  the  date;  but  the  place, 
the  nature  of  the  charge  and  the  parties 
are  all  accurately  described;  indeed,  the 
notice  is  properly  in  accordance  with  the 
facts,  except  that  the  13th  of  April  is 
substituted  for  the  12th  of  April.  The 
observations  of  certain  learned  Judges, 
tending  to  shew  that  absolute  accuracy  in 
the  notice  is  a  necessity,  are  mere  obiter 
dicta,  and  are  not  binding  upon  us.  I  am 
of  opinion  that  mere  verbal  inaccuracy 
as  to  time  and  place  is  not  fatal  to  the 
validity  of  a  notice  under  the  Larceny 
Act ;  and  that  the  judgment  of  the  learned 
Judge  at  the  trial  on  this  point  was  wrong. 

NoBTH,  J. — I  agree.  The  notice  should, 
no  doubt,  specify  the  time  and  place  of 
the  wrongful  act  complained  of.  This  no- 
tice does  specify  the  offence,  and  every- 
thing in  it  is  accurate  except  the  date, 
which  should  have  been  the  12th  of  April 
instead  of  the  13th  of  April.  Tliis  was 
not  a  material  variance  indicating  that 
what  was  alleged  in  the  notice  was  differ- 
ent from  that  which  really  took  place, 
and  so  possibly  calculated  to  injure  and 
prejudice  the  defendant.  In  my  judg- 
ment, therefore,  the  notice  was  sufficient. 
Bule  c^ohUe/or  a  new  trial. 

Solicitora— J.  &  M.  Pontifex,  for  plaintiff ;  H. 
Montague,  for  defendant. 
Vol.  61.^Q.B. 


1882. 
March  28 


.} 


DAViES  (appellant)  v,  evans 
(reepondent). 


Bastardy  Act  (35  d:  36  Vict.  c.  66), 
8,  4 — Order  for  PaymerU  of  Weekly  Sum — 
Distress — Order  of  Committal — Discretion 
of  Justices — "  Jifay,  if  it  shall  seem  fit,'* 

[For  the  report  of  the  above  caae,  see 
51  Law  J.  Rep.  M.C.  132.] 


{THE  QUEEN  V,  VANE  AND  OTHEBS 
(Justices  of  Cumberkmdy  dhc). 
In  re  the  guardians  of  pen- 
RITH  UNION  V.  THE  OVEBSESRS 
OF   CASTLE   SOWERBY. 

Elementary  Edibcation  Acts,  33  ds  34 
Vict.  c.  75.  ss.  50  an^  74 ;  39  ^  40  Vict, 
c.  79.  *.  32 — Contributory  Districts — School 
Attendance  Committee  of  a  Union — Parish 
not  under  a/ay  other  Local  Aut?iority. 

[For  the  report  of  the  above  case,  see 
51  Iaw  J.  Rep.  M.C.  114.] 


1882.      1  ABBOTT  AND  ANOTHER  V. 

April  25.  J  ANDBEWS. 

Practice  —  Costs —  Nonsuit  — Costs  of 
Issues  on  which  Plaintiff  is  Nonsuited — 
Ambiguity  as  to  Costs  in  Judgment— Pro- 
cedure, 

If  a  plairUiff  succeeds  on  some  issues 
hut  is  nonsuited  on  others^  and  no  order 
is  made  as  to  costs  in  the  judgment^  the 
defendant  is  entitled  to  the  costs  of  the 
issues  on  which  the  plaintiff  ha^  been  non- 

suited. 

Application  ought  to  be  made  to  the 
Judge  who  tried  the  case,  in  the  event  of 
there  being  any  ambiguity  as  to  costs  in  the 
judgment. 

This  was  an  appeal  by  motion  from  a 
decision  at  Chambers  of  North,  J.  The 
plaintiff  in  the  action  claimed  damages 
under  two  distinct  heads — ^namely,  for  tres- 
pass to  their  dwelling-house  and  garden, 
and  for  obstruction  of  light  and  air  to  their 
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premises ;  and  particulars  of  the  same  were 
duly  delivered. 

At  the  trial  before  Lord  Coleridge,  C.  J., 
and  a  jury  at  Winchester  Summer  Assizes, 
1881,  the  plaintiffs  were  nonsuited  as  to 
their  claim  for  damages  for  trespass,  and 
obtained  a  verdict  in  their  favour  for  402. 
on  the  other  issues.  No  order  was  asked 
for  or  made  as  to  costs.  The  formal  judg- 
ment, as  drawn  up,  stated  that  it  was  ad- 
judged that  the  plaintifis  be  nonsuited  as 
to  such  part  of  the  claim  as  was  referred 
to  in  the  particulars,  and  that  it  was 
further  adjudged  that  the  plaintiffs  recover 
against  the  defendant  on  the  residue  of 
their  daim  402.,  and  their  costs  to  be 
taxed. 

The  Master  refused  to  tax  the  defen- 
dant's costs  of  the  issues  upon  which  the 
plaintifli  were  nonsuited,  on  the  ground 
that  the  judgment  only  directed  the  plain- 
tiffs'  costs  to  be  taxed,  and  it  was  uncer- 
tain whether  the  Judge  intended  to  make 
any  order  as  to  costs  or  not.  On  appeal, 
North,  J.,  affirmed  the  Master's  order. 

Winch,  for  the  defendant,  relied  on  Myers 
V.  Defrie8  (1),  in  support  of  the  defenduit's 
right  to  have  the  costs  of  the  issues  on 
which  the  plaintiffs  were  nonsuited. 

R.  H,  Simands,  for  the  plaintiffs,  con- 
tended that  Order  LY.  rule  1  (2)  did  not 
apply,  as  these  issues  had  not  been  tried  by 
a  jury,  and  did  not  follow  the  event  of  the 
decision  of  a  jury.  There  should  have 
been  an  application  at  the  trial  as  to  costs, 
and  not  an  appeal  from  the  Master. 

Lord  Coleridge,  C.  J. — I  think  that  the 
defendant  is  entitled  to  have  the  costs  of 
the  issues  on  which  the  plainti£&  were 

(1)  49  Law  J.  Hep.  Exch.  266;  Law  Rep.  6 
Bx.  D.  180. 

(2)  Order  LV.  rule  1 :  "  Subject  to  the  pro- 
yisions  of  the  Act,  the  costs  of  and  incident  to 
all  proceedings  in  the  High  Court  shall  be  in 
the  discretion  of  the  Court ;  but  nothing  herein 
contained  shall  deprive  a  trustee,  mortgagee  or 
other  person  of  any  right  to  costs  out  of  a  par- 
ticular estate  or  fund  to  which  he  would  be 
entitled  according  to  the  rules  hitherto  acted 
upon  in  Courts  of  equity  :  Provided  that  where 
any  action  or  issue  is  tried  by  a  jury,  the  costs 
shall  follow  the  event,  unless,  upon  application 
made  at  the  trial  for  good  cause  shewn,  the 
Judge  before  whom  such  action  or  issue  is 
tried,  or  the  Court  shall  otherwise  order." 


non-suited.  Though  these  issues  were  not 
tried  by  a  jury  the  action  was,  and  Order 
LV.  rule  1  (2)  dearly  applies.  But  the 
defendant  ought  to  have  applied  to  the 
Judge  who  tried  the  action,  instead  of 
bringing  this  appeal,  which  will  therefore 
be  refused,  with  costs. 
Grove^  J.,  concurred. 

Motion  reftued. 


Solicitors — Geare  ic  Sons,  agents  for  Bowker  k 
Son,  Winchester,  for  plaintlflb;  Pickett  ic 
Mytton,  agents  for  Bailey  k  White,  Win- 
chester, for  defendant. 


1882 
June  19 


■.} 


PATNE  V.  LORD  LBOONFIELD. 


Principal  and  AgerU  —  Auctioneer  — 
Warra/rUy, 

An  auctioneer  entrusted  with  goods  /or 
sale  by  puMic  auction  has  no  implied 
authority  Jrom  the  vendor  to  warrant  them. 

Rule  for  a  new  trial,  on  the  ground 
that  the  Judge  misdirected  the  jury,  in 
directing  them  to  find  a  verdict  for  the 
defendant. 

The  action  was  for  damages  for  a  breach 
of  warranty  on  the  sale  of  a  horsa  At 
the  trial  at  Guildhall,  before  Bowen,  J., 
and  a  special  jury,  on  the  17th  of  May, 
evidence  was  given  that  the  mare  Polyzo 
was  sent  by  the  defendant  to  the  horse  de- 
pository of  Messrs.  Tompkins  &  Sons,  at 
Beading,  for  sale  by  public  auction.  At 
the  time  the  mare  was  sent  a  form  sap- 
plied  by  Tompkins  was  filled  up  on  the 
defendant's  behalf,  and  returned.  The 
form  as  returned  was  as  follows  : — 

"  Polyxo. 

**  Form  to  be  filled  up  and    returned 
four  days  prior  to  sale  for  catalogues.   For 
advertisements,  ten  days  prior. 
Colour  Brown. 

Mare  Yes. 

Gelding 

Age  Aged. 

Height 

If  quiet  in  harness 
If  quiet  to  ride 
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If  clever  hunter 
If  veterinary  surgeon's  exami- 
nation allowed 
Reserve  price  (if  any) 
Date  of  sale 

Remarks—      Has  carried  a  hunt  servant. 
Name  and  address  of  owner — 

Leconfield,  Fetworth. 

''In  all  cases  where  a  request  is  not 
sent  to  the  contrary,  the  name  and  ad- 
dress of  the  owner  will  be  given  in  the 
catalogue." 

Evidence  was  given  that  on  the  day 
of  the  sale  the  mare,  when  brought  out, 
was  observed  by  a  bystander  to  have  a 
discharge  from  her  nostrils,  whereupon 
Tompkins,  the  auctioneer,  said,  in  the 
plaintiff's  hearing,  "You  need  not  be 
afraid.  The  mare  comes  from  Lord  Lecon- 
field ;  she  has  only  got  a  cold  upon  her, 
and  I  shall  sell  her  as  only  having  a 
cold."  The  mare  was  knocked  down  to 
the  plaintiff  for  eight  and  a  half  guineas. 
The  mare  was  subsequently  pronounced 
to  be  suffering  from  chronic  glanders,  and, 
with  other  horses  belonging  to  the  plain- 
tiff, and  alleged  to  have  been  infected 
by  her,  was  eventually  shot  under  an 
order  of  the  local  authority.  The  learned 
Judge  left  certain  questions  to  the  jury ; 
but  they  were  unable  to  agree  on  their 
verdict.  Whereupon  he  directed  a  ver- 
dict to  be  entered  for  the  defendant,  on 
the  ground  that  there  was  no  evidence 
of  authority  by  the  defendant  to  warrant 
the  horse. 

RmaeUj  Q.G.,  and  J,  D.  Fitzgerald, 
shewed  cause  for  the  defendant.  —  There 
was  no  express  authority  to  the  auc- 
tioneer to  warrant  the  horse,  and  the  paper 
sent  excludes  authority  for  the  warranty 
alleged  to  have  been  given.  There  is  no 
implied  authority  given  to  an  auctioneer 
by  his  employer  to  warrant,  and  there 
was  no  evidence  of  custom. 

G(Ue8y  Q.C.,  and  WiUoughhy,  for  the 
plaintiff,  contended  that,  under  the  cir- 
cumstances in  question,  the  auctioneer  had 
authority  to  warrant.  They  cited  the  fol- 
lowing passage  from  Story  on  Agency  (sec- 
tion 85) :  "A  literal  adherence  to  the 
common  course  of  business  jnay  some- 
times, under  peculiar  circumstances,  de- 
feat the  very  objects  of  the  agency  :  and 
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new  and  unexpected  emergencies  and  ne- 
cessities of  such  a  critical  nature  may 
arise,  as,  if  one  may  use  the  expression, 
will  expand  the  authority  beyond  its  ordi- 
nary limits,  and  justify  even  a  deviation 
from  its  ordinary  limitations  and  import." 
The  mare  could  not  have  been  sold  but 
for  the  explanation  given  by  the  auc- 
tioneer. They  also  cited  Wilde  v.  Gibson 
(1),  Udell  V.  Atherton  (2),  Barvnck  v.  The 
English  Joint  Stock  Bank  (3),  Williams  v. 
Millington  (4)  and  Woolf  v.  Home  (5). 
They  further  cited  the  following  passage 
from  Story  on  Agency  (section  107) :  "  The 
verbal  declarations  of  an  auctioneer  at  the 
sale,  at  least  where  they  do  not  contradict 
the  written  particulars  of  the  sale,  are 
admissible  against  the  principal,  and  bind- 
ing on  him,  as  an  incident  to  his  autho- 
rity to  sell."  Story  adds,  in  a  note,  "  whe- 
ther an  auctioneer  has,  virtute  officii^  a 
right  to  warrant  the  goods,  does  not  seem 
to  be  perfectly  clear  upon  the  authori- 
ties." 

Grove,  J. — The  only  question  upon  which 
there  is  any  doubt  in  my  mind  in  this  case 
is  whether  the  Judge  ought  to  have  di- 
rected a  verdict.  I  shoiild  have  had  no 
hesitation  in  discharging  the  rule  if  the 
question  had  been  left  to  the  jury.  The 
question  is  whether  an  auctioneer,  in 
the  absence  of  express  authority  fix)m  his 
principal,  or  even  in  spite  of  his  authority, 
can  warrant  an  article  sold  at  a  sale.  In 
regard  to  that  naked  proposition,  I  say  he 
cannot.  I  do  not  say  that  there  may  not 
be  cases  or  circumstances  in  which  he  would 
have  authority,  but  no  case  goes  the  length 
contended  for.  The  only  authority  is  a 
passage  from  Story,  in  regard  to  representa- 
tions, and  he  says  that  the  question  has 
never  been  decided  as  to  a  warranty.  There 
may  be  hardships  in  deciding  either  way. 
A  person  who  goes  to  a  sale  has  no  means 
of  testing  the  authority  of  the  auctioneer 
to  make  statements,  so  that  there  is  some 
hardship  in  his  case.     It  is  not  very  great, 

(1)  I  H.L.  Cas.  606  {per  Lord  Campbell). 

(2)  7  Hurl.  &  N.  172  {per  Martin,  B.)  ;  30 
Law  J.  Rep.  Excb.  337. 

(3)  36  Law  J.  Rep.  Bxch.  147 ;  Law  Rep.  2 
Exch.  269  {per  Willes,  J.) 

(4)  1  H.  Black.  81  {per  Lord  Longhboroaeh) 
(6)  46  Law  J.  Rep.  Q.B.  634. 
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because  the  auctioneer  may  be  sued.  There 
is  a  still  greater  hardship  on  the  vendor. 
If  a  picture  were  sent  without  any  autho- 
rity to  warrant  the  painter,  and  the  auc- 
tioneer warrant  it,  the  owner  might  be 
involved  in  enormous  liability.  The  rule, 
if  it  existed,  would  be  a  very  formidable 
rule,  and  there  would  be  examples  of  it. 
It  has  been  held  at  Nisi  Prius  that  a  ser- 
vant going  to  a  fair  to  sell  a  horse  has 
authority  to  warrant  it ;  but  in  Brady  v. 
Todd  (6)  a  servant  of  the  owner  of  a  horse 
entrusted  to  sell  it  on  that  occasion  only 
was  held  not  to  bind  his  master.  It  is 
different  in  the  case  of  dealers'  servants. 
An  auctioneer  receives  miscellaneous  ar- 
ticles of  all  descriptions  to  sell  for  others. 
He  is  simpUciter  an  agent  to  sell.  His 
duty  would  be  to  enquire  of  his  principal 
if  it  were  desirable  that  a  warranty  should 
be  given.  The  auctioneer  is  naturally 
anxious  to  sell  and  to  enhance  the  price. 
In  this  case  thei'e  was  no  complete  delega- 
tion of  authority,  but  there  was  enough  to 
shew  an  intelligent  auctioneer  that  he  had 
no  authority  to  warrant.  The  form  was 
filled  up  as  to  colour,  age  and  sex,  and  the 
horse  is  described  as  a  kennel  hack.  The 
answers  to  all  the  other  questions  are  left 
blank,  meaning  that  as  to  them  the  owner 
says  nothing.  He  filled  up  what  he  gave 
authority  to  warrant,  he  omitted  what  he 
did  not  give  authority  to  warrant.  It  was 
not  argued  that  the  auctioneer  could  war- 
rant so  as  to  bind  the  defendant,  in  spite 
of  a  refusal  on  the  part  of  the  defendant  to 
warrant ;  but  the  argument  if  good  at  all 
must  go  as  far. 

Mathew,  J.  —  I  agree  that  this  rule 
should  be  discharged.  The  question  is 
whether  there  was  evidence  that  Tompkins 
was  held  out  to  warrant  that  the  animal 
was  not  suffering  from  glanders.  It  was 
agreed  that  the  defendant  gave  no  such 
authority  in  fact,  but  it  was  said  that  the 
fact  of  his  sending  the  horse  to  an  auc- 
tioneer gave  an  implied  authority.  There 
was  no  evidence  given  on  behalf  of  the 
plaintiff  of  the  character  of  the  employment 
of  an  auctioneer,  and  when  such  evidence 
was  tendered  by  the  defendant  the  plain- 
tiff's counsel  objected.  The  course  pursued 
was  the  ordinary  course,  according  to  com- 

(6)  9  Com.  B.  Rep.  N.8.  592;  30  Law  J. 
Eep.  C.P.  223. 


mon  knowledge.  The  defendant  wanted 
to  get  rid  of  this  horse.  He  sent  it  to 
Tompkins,  and  i*efrained  from  giving  in- 
formation on  the  heads  where  there  is  a 
blank.  It  is  said  that  the  auctioneer  had 
authority  to  give  a  warranty.  The  plain- 
tiff bought  the  horse  at  eight  guineas  and 
a  half,  and  might  have  known  the  condi- 
tions on  which  it  was  sold.  Did  the 
defendant  hold  out  Tompkins  as  having 
authority  to  dispense  with  the  conditions  1 
In  my  opinion,  the  authority  to  Tompkins 
was  to  sell  as  described  in  the  catalogue. 

Eule  discharged. 

Solicitors  —  Bury  Hutchinson,  for  plaintiff ; 
Harvey,  Oliver  8c  Capron,  agents  for  Albety  k 
Lucas,  Midhurst,  for  defendant. 


1881. 
Dec.  16 


.} 


In  re  clew. 


Licensing  Acts  (35  d:  36  Viet.  c.  94),  s.  3 
and  «.  51,  sub-s,  2 — Punishment  for  Sell- 
ing Liquors  without  Licence — AUemative 
Penalties  —  "  Or  "  —  Summary  Jurisdic- 
tion Act,  1879,  8,  21. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  140.] 


1882 
March 
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EUmentary  Education  Act,  1876,  m.  11 
amd  12 — Attendanfkce — Order  on  Fatfier — 
Enforcement  on  Mother — 39  dc  40  Vict. 
c.  79. 

[For  the  report  of  the  above  case,  see 
51  Law  J.  Rep.  M.C.  139.] 


{THE  QUEEN  V.  HAKD8LEY  AND 
OTHERS,  JUSTICES  OP  THE 
BOROUGH  OF  BURNLET;  CX 
parte  kino. 

Justices — Jurisdiction  of—InJterest  or 
Bias  —  Town  Council  —  Penalties  —  Bo- 
rough Fund. 

[For  the  report  of  the  above  case,  see 
51  Iaw  J.  Rep.  M.C.  137.] 


INDEX 


TO  THE  SUBJECTS  OF  THE  OASES 


IK 


THE    QUEEN'S    BENCH    DIVISION 

OP 

C]^e   ^iSb    Court   of   3nitUt, 

AND  ON  APPEAL  THEREFROM, 

IN  THB 

COUET  OF  APPEAL  AND  HOUSE  OF  LORDS. 

LAW  JOURNAL  REPORTS,  VOL.  LI. 


[In  the  following  Index  (M.C.)  denotes  that  the  case  Is  reported  In  the  Magistrates  Oases  Volume.] 


AotiOB — natUie  of  action:  false  impriionmeni : 
larceny  aot,\  1861  (24  ^  25  Fm^  o.  96),  f. 
113;  Ineorrect  partieulari  in  notice:  date 
of  arresQ — ^A  notice  of  action  given  under 
24  Sl  26  Vict.  c.  96.  s.  113,  was  correct  in  all 
particulars,  except  that  it  specified  the  ar- 
rest as  having  taken  place  on  the  13th  of 
April  instead  of  the  12th  of  A^riii—Held 
(by  Mathew,  J.,  and  Nobth,  J. ;  duHtante 
Gbovb,  J.)f  that  such  notice  was  not  in- 
validated by  a  mere  mistake  in  the  date  not 
calculated  to  injure  or  prejudice  the  de- 
fendant.   Cheen  v.  Jfuttf  640 

— —  Right  of.    See  Administ&atioh. 

— ~  Remitted.    See  Oouhtt  Ooubt. 

AJmlTilstration— jwrtfwiaZ  injwry  to  intettateoe- 
eationing  expeme :  action  of  tart  for  damage 
to  intestate's  estate :  loss  of  intestate's  wages : 
medical  esppenses'] — ^An  action  of  tort  against  a 
railway  company  was  commenced  by  the  de- 
ceased intestate  in  his  lifetime  to  recover  by 
way  of  damages  the  expenses  of  medical  at- 
tendance and  nursing  and  loss  of  wages,  and 
on  his  death  his  administratrix  was  sulMtituted 
as  plaintiff : — Held,  that  the  action  was  not 
maintainable,  being,  in  fact,  a  personal  action 
which  did  not  survive.  PuUing  v.  The  Great 
Eastern  Rail.  Co,,  453 

KABSjnltf—htHsdietian:  admiraltg  eowrt  act, 
1861  (22  <^  23  Viet,  o.  10),  5.  7  ;  eouwty  courts 
having  admiralty  jwrisdietion :  81  ^  32  Viet, 
e,  71] — ^A  Oounly  Oourt  having  Admiralty 
jurisdiotion  can  entertain  an  action  of  damage 
in  respect  of  a  collision  between  ships  taking 
place  in  a  dock  artifidally  formed  on  the  land 
Vol.  51.— Q.B.  Index. 


of  a  dock  company,  communicating  by  gates 
with  a  river,  but  not  subject  to  the  flow  and 
ebb  of  the  tide,  the  water  within  it  being 
maintained  at  about  high  water  mark.  Beg, 
V.  2%e  Judge  of  the  City  of  London  Court  and 
Covington^  305 

AiBrmatioii.    See  Bvidbnob. 

Agenoy.    See  Souoitob  and  Clibnt. 

Agent.    See  Damagb,  Mbasxtbb  of. 

Alabama  Olaimi.    See  Mabinb  Inbubanob. 

Annual  Valne.    See  Watbbwobks  Oompant. 

Appeal.    See  PBAcrriOB. 

Arbitration— <<  <?0«^  'of  nferenoe'^:  costs  of 
award] — An  arbitrator  having  authority  under 
the  submission  to  deal  with  the  "costs  of 
the  reference"  has  authority  to  deal  with 
the  costs  of  the  award.  In  re  ArHtratian  be- 
tween Walker  and  Brown,  424 

See  Landb  Claubbs  Act;   Landlobd 

AND  Tbnant  ;  Local  Qovbbnmbnt  Boabd  ; 

PBACnOB. 

Af  tiie  Courts.    See  Rbybnub. 

Attaokment.    See  Pbacticb. 

— -  of  Debt.    See  Pbacticb. 
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AtteitatioiL    See  Bill  of  Salb. 

Auctioneer.    See  Wabbantt. 

Average,  General.    See  Ship  and  Shippinq. 

Award.  See  Abbitbation;  Lands  Clausbs 
Act. 

Bailee.    See  Damagbs. 

Bailor  and  Bailee.    See  Hackney  Cabbiaob. 

Bank.    See  Shabbs. 

Bank  of  England  Vot^—aUeratian  of  number 
of  note :  material  dUeration :  bona  fide  holder 
for  value :  right  of  action]— The  alteration  of 
a  Bank  of  England  note,  by  erasing  the  number 
upon  it  and  sabstitating  another,  is  a  material 
alteration  which  avoids  the  instrument,  so 
that  a  bona  fide  holder  for  value  cannot  after- 
wards maintain  an  action  upon  such  note. 
Suffell  V.  The  Bank  of  Enghmd  (App.),  401 

'^nxiktJk^XKy —bankrupt  auignee  of  lea$e :  diS' 
claimer :  liability  of  lessee  to  lessor :  liability  of 
surety  for  bankrupt  to  lessee] — The  disclaimer 
of  a  lease  by  the  trustee  in  bankruptcy  of  an 
assignee  of  the  lease  does  not  destroy  the 
liability  of  the  original  lessee  to  the  lessor, 
nor  prevent  the  lessee  recovering  from  the 
surety  to  him  for  the  bankrupt  rent  due  since 
the  disclaimer,  and  paid  by  Mm  to  the  lessor. 
Harding  v.  Preeoe^  516 

— ^->  exee^i^ion  for  a  sum  exceeding  601, :  pay- 
ments  on  aoeount  by  execution  debtor  to  the 
sheriff  with  consent  of  execution  creditor: 
right  to  balance  of  less  than  50Z. ;  bankruptcy 
act,  1869  (32  ^  33  Vict,  c.  7),  f.  87]— The 
sheriff  in  possession  under  a  writ  of  ^.  fa,  for 
a  sum,  with  possession  money,  exceeding  60/., 
received  from   the  debtor,  with  the  know- 

'  ledge  and  consent  of  the  execution  creditor, 
two  sums  on  account  which  reduced  the 
amount  due  to  the  execution  creditor  to 
37  Z.  10«.  The  trustee  in  liquidation  of  the 
afbirs  of  the  execution  debtor  paid  this  sum 
to  the  sheriff,  who  gave  up  possession  of  the 
goods  and  paid  the  money  into  Court  to  await 
the  event  of  an  interpleader  issue : — Seld, 
that  the  37Z.  lOs,  belonged  to  the  execution 
creditor  and  not  to  the  trustee.  Mostyn  v. 
Stocky  692 

*'  mutual  eredU,  debts  or  other  dealings  ** : 

set-off :  fraudulent  representations  on  sale  of 
goods :  bankruptcy  act,  1869  (32  ^  33  Vict, 
c,  71),  ss,  89  and  49]---In  an  action  by  the 
trustee  in  liquidation  of  a  vendor  of  shares 


for  the  prioe  of  the  same,  the  pniohaaer  haa 
a  right  of  set-off  in  respect  of  a  daim  for 
unliquidated  damages  for  a  fraudulent  mia- 
representation  whereby  he  was  induced  to 
purchase  them.    Jack  v.  Kipping,  463 

—  trustee  in  liquidatum :  vesting  of  property 
of  liquidating  debtor  in :  UMlity  of,  for  rent 
and  on  covenants  in  lease:  bankruptcy  act, 
1869  (32  4'  33  Vict,  c.  71),  ss,  17  and  23]— 
The  plaintiff  sued  the  trustee  in  liquidation 
of  the  lessee  for  rent  due  both  before  and 
after  the  appointment  of  the  defendant  as 
trustee.  The  trustee  had  not  disclaimed 
the  lease,  nor  had  he  entered  into  poeaeasion 
of  the  premises,  but  he  had  attempted  to 
effect  the  transfer  of  the  lease  to  an  as- 
signee:—^^2^,  that  the  property  oompriaed 
in  the  lease  vested,  by  virtue  of  section  17  of 
the  Bankruptcy  Act,  1869,  in  the  trustee 
from  the  moment  of  his  appointment;  that 
to  fix  him  with  liability  it  waa  not  necessaiy 
to  shew  that  he  had  done  any  act  signifying 
his  acceptance  of  the  lease ;  that  if  that  were 
necessary  he  had  so  dealt  with  the  property 
as  to  disqualify  his  acceptance,  and  thus  to 
fix  him  with  liability  under  it ;  and  that  as 
he  had  not  disclaimed  he  was  liable  for  the 
rent  which  accrued  due  subsequent  to  the 
date  of  his  appointment,  but  not  for  that 
which  was  due  before  his  appointment  as 
trustee!    Titterton  v.  Cooper  (App.),  472 

See    Intbbpleadbb  ;    Pbinoipal    and 

Aobnt;  Sbt-off. 

Barratry.    See  Ship  and  Shipping. 

Baatardir— appeal:  7  &  8  Vict.  c.  101.  s.  4 :  8 
k  9  Vict.  c.  10.  s.  3:  summary  jurisdiction 
act,  1879  (42  Sc  43  Vict.  c.  49),  ss.  31,  32,  64 
and  66.  Beg.  v.  The  Justices  of  Montgomery' 
shire  (M.C.  96),  660 

(36  k  36  Vict.  c.  66),  s.  4 :  order  for  pay- 
ment of  weekly  sum :  distress :  order  of  com- 
mittal :  discretion  of  justices :  "  may,  if  it 
shall  ^eem  fit."  JDavies  v.  Beans  (M.C.  132), 
641 

Benefit  Society.    See  Company. 

Betting  Act— (16  Sc  17  Vict.  c.  119),  ss.  1  and  3 : 
"  house,  office,  room  or  other  place  *' :  movable 
box  within  ring  at  races.  Galloway  v.  Maries 
(M.C.  63),  424 

Bill  of  Lading.    See  Ship  and  Shipping. 

Bill  of  Bale— o^ffotum  by  solicitor  to  the  gran- 
tee :  41  4'  42  Vict.  c.  31.  s,  101— The  execu- 
tion of  a  bill  of  sale,  to  whicm  the  Billa  of 
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Sale  Act,  1878,  applies,  may  be  attested  by 
the  solicitor  to  the  graiitee']^Penwardeth  v. 
Roberts,    Solomon  (^oiaimant),  312 


registration :  qffidarit  of  attestation :  pre- 


sence of  attesting  witness :  bills  of  sale  acft^ 
1878  (41  ^  42  Vict.  <?.  31),  «.  8  and  10  (.sub-s. 
2)] — Upon  the  registration  of  a  bill  of  sale 
under  the  Bills -of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  88.  8  and  10,  the  affidavit  of 
attestation  required  by  section  10  (sub-sec- 
tion 2)  said  that  the  name  written  (under  a 
regular  attestation  clause)  as  the  signature 
of  a  solicitor  subscribing  as  attesting  wit- 
ness was  in  his  hand- writing : — Held^  that  the 
Act  required  an  affidavit  that  the  person  sub- 
scribing as  attesting  witness  was  present  at 
the  execution  of  the  bill  of  sale,  and  that 
therefore  the  affidavit  was  insufficient,  and 
the  registration  invalid.  8ha/rp  v.  Birch. 
Simpson  Qolaimant),  64 

reifiitraHon :   efffida/vit    of  exeotOion    and 

attestation :  HUsofsale  act,  1878  (41 4' 42  Viet, 
c.  31),  ss.  8  and  10]— The  affidavit  of  execu- 
tion and  attestation  filed  on  the  registration 
of  a  bill  of  sale  is  not  sufficient  if  it  merely 
verifies  the  signature  of  the  attesting  solicitor 
to  the  attestation  clause ;  it  must  state  clearly 
that  the  attesting  solicitor  did,  in  fact,  attest 
the  deed — that  is,  that  he  was  present  when 
the  grantor  executed  it.  Ford  v.  Kettle  (App.)» 
658 

Skfvrpe  V.  Birch  (Afite,  p.  84 ;  Law  Rep.  8  Q.B, 
D.  Ill)  foUowed.    Ibid. 

By-Lawi.    See  Railway  Company. 

Cab  Proprietor.    See  Hagknby  Carriage. 

Campbell'i  Act.  See  Master  and  Servant; 
Negligence. 

Ctkrtier— negligence :  temporary  loss  of  goods : 
ca/rriers  act  {l\  Geo,  4  and  1  Will.  4.  c,  68), 
«.  1 ;  consequential  damages']  —The  plaintiff 
delivered  to  the  defendants,  carriers  for  hire 
from  London  to  Rome,  a  trunk  to  be  sent  by 
rail  from  London  to  Liverpool,  and  thence  by 
ship  to  Italy.  The  trunk  contained  wearing 
apparel  consulting  of  silk  dresses  and  other 
articles  within  the  Carriers  Act  exceeding  10/., 
but  no  declaration  of  their  value  was  made. 
Owing  to  the  defendants'  negligence  the  trunk 
was  sent  to  the  Victoria  Docks  in  London, 
and  thence  shipped  to  New  York.  It  was 
eventually  recovered,  and,  after  considerable 
delay,  delivered  to  the  plaintiff  in  Rome.  Some 
of  the  contents  were  injured  owing  to  the 
Custom  House  officer  in  New  York  unpacking 
and  negligently  repacking  the  trunk.  The 
plaintiff  having  claimed  for  the  loss  of  the 
trunk  and  injuiy  to  its  contents,  and  also  for 


the  cost  of  repurchase  of  other  articles  in 
Rome  at  enhanced  prices,  it  was,  —Held  (by 
Lopes,  J.),  on  further  consideration— first, 
that  the  defendants  were  protected  by  the 
provisions  of  the  Carriers  Act  from  liability 
for  the  loss  of  the  trunk  and  injury  to  its 
contents,  notwithstanding  that  the  loss  was 
temporary ;  secondly,  that  the  trunk  was  lost 
on  the  land  journey  within  the  meaning  of 
the  Act  the  moment  it  was  despatched  on  it« 
wrong  road  to  the  Victoria  Docks ;  thirdly, 
that  the  plaintiff  was  entitled  to  recover  as 
damages  for  non-delivery  within  due  time 
the  cost  of  the  repurchase  of  other  articles  at 
Rome  at  enhanced  prices.  MiUen  v.  Brash 
#  Co.,  166 

See  Railway  and  Canal  Traffic  Act. 

CauBE  Frozims.    See  Ship  and  Shipping. 


Certiileate.    See  Solicitor. 

Oharging  of  BioeyL—statutes  1^2  Viet,  e,  110* 
s.  H,andd  4-4:  Viet.  o.  82.  s.  1 ;  funds  held 
upon  trtut  for  debtor  and  others :  limitation 
over  upon  attempt  to  charge  or  aliene  trust 
fund] — A  charging  order  can  be  made  under 
1  &  2  Vict.  c.  110,  upon  stocks,  &c.,  standing  in 
the  name  of  trustees  for  the  debtor  and  other 
persons,  the  words  "  in  trust  for  him  "  in- 
cluding the  case  of  divided  funds.  The  South- 
western Loan  and  Discount  Co.  v.  Robertson, 
79 

A  testator  bequeathed  her  personal  property, 
including  certain  Bank  of  England  stock,  to 
trustees,  in  trust  as  to  one  moiety  thereof 
for  her  niece,  and  as  to  the  remaining  moiety 
upon  trust  to  pay  the  annual  income  thereof  to 
her  nephew,  the  judgment  debtor,  so  long  as  he 
should  continue  entitled  to  receive  the  same, 
for  his  personal  use  and  benefit,  or  until  he 
should  charge  or  aliene  the  same,  or  attempt 
to  charge  or  aliene  the  same,  with  a  gift  over, 
upon  the  determination  of  the  preceding  trust, 
in  favour  of  the  judgment  debtor's  wife  for 
life,  and  afterwards  of  his  children  who  should 
attain  the  age  of  twenty-one  years.  There 
was  an  ultimate  remainder  in  favour  of  the 
judgment  debtor  absolutely  in  the  event  of 
there  being  no  children  who  attained  a  vested 
interest  under  the  testator's  will  :—Held,  that 
an  order  could  properly  be  made  under  the 
provisions  of  I  &  2  Vict.  c.  110,  and  3  &  4 
Vict.  c.  82,  charging  the  judgment  debtor's 
interest  in  dividends  which  had  accrued  due, 
and  also  his  contingent  interest,  which  was 
quite  independent  of  the  forfeiture  clause. 
Ibid. 

Cheque — overdue  draft:  rigJUs  of  btnui  fide 
luflder]— The  rule  of  law  that  the  holder  of 
an  overdue  bill  of  exchange  or  promissory 
note  payable  at  a  fixed  date  has  it  with  the 
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same  title,  and  no  other,  as  the  person  from 
whom  he  reoeives  it,  has  no  application 
to  cheqaes.  The  mere  fact,  therefore,  that  a 
person  is  the  holder  of  a  cheque  eight  days 
after  its  date  does  not  of  itaelf  place  him  in 
the  position  of  a  taker  at  his  peril  so  as  to 
make  him  stand  in  the  same  position  as  the 
person  from  whom  he  receives  it.  The  proper 
qaestion  for  the  jury  in  such  a  case  is, 
whether  the  cheque  was  taken  under  such 
circumstances  as  ought  reasonably  to  have 
created  suspicion  that  it  was  in  any  way 
tainted  with  fraud.  The  London  and  County 
Bank  V.  Oroome,  224 
Domn  V.  HaUing  (4  B.  it,  0. 330)  explained  and 
distinguished.    Ibid. 

Child.    See  Elembntabt  Education  Act. 


OUrgy.    See  Ecclesiastical  Ooubt. 


Oollialon.    See  Ship  and  Shipping. 


OommiMion.    See  Evidence. 


Oommitment.    See  Dbbtobs  Act. 


OommittaL  See  Justice  of  Peace. 

Oommon  Bighti.  See  Landlobd  and  Tenant. 

Coxnpaay — artiolei  of  auooiation:  board  to  he 
appointed  hy  subseribort:  appointment  qf 
quorum:  quaUfieation :  ooiual  vacancy:  es- 
toppel: aUotment  of  ehwree] — By  the  articles 
of  association-the  business  of  a  company  was 
to  be  managed  by  a  board,  which  was  to 
consist  of  the  directors  for  the  time  being,  or 
a  quorum  of  such  directors  assembled  at  a 
meeting  constituting  a  board  for  the  transac- 
tion of  business.  The  number  of  the  board 
was  not  to  be  less  than  three,  nor  more  than 
seven.  The  first  directors  were  to  be  deter- 
mined by  the  subscribers  to  the  memorandum 
of  association,  and  until  the  directors  were 
appointed  the  subscribers  were  to  be  the 
directors.  The  first  directors  had  power  to 
add  any  persons  to  their  number,  within  a 
certain  time,  provided  the  total  number  of 
the  board  did  not  at  any  time  exceed  seven. 
No  person,  except  the  first  directors  and  such 
persons  as  were  added  to  their  number,  was 
qualified  to  be  a  director,  unless  he  was  the 
registered  holder  of  shares  of  a  certain  value 
for  at  least  three  months.  Any  casual  vacancy 
fn  the  board  was  to  be  filled  up  by  the  board, 
which  was  empowered  to  continue  to  act  not- 
withstanding such  vacancy.  The  board  was 
idso  empowered  to  determine  the  quorum 
necessary  for  the  transaction  of  business.  All 
acts  of  Uie  board,  or  of  any  person  acting  as 


one  of  the  board,  were  to  be  valid,  notwith- 
standing the  djscoveiy  afterwards  of  any 
defect  in  the  appointment  or  qualification  of 
any  of  the  board.  Four  out  of  seven  of  the 
original  subscribers  only  were  present  at  the 
first  meeting  of  the  company ;  three  of  their 
number  were  elected  first  directors,  and  a 
resolution  was  passed  that  two  of  such  di- 
rectors should  form  a  quorum.  At  the  next 
meeting  of  the  board,  F.,  H.  and  E.  were  ap- 
pointed directors,  and  at  a  subsequent  meet* 
ing  the  resignations  of  the  three  original 
directors  were  accepted.  F.  shortly  iSter- 
wards  sent  in  his  resignation  by  letter.  At  a 
meeting  of  the  board  on  the  28th  of  October, 
1880,  at  which  H.  and  E.wero  the  only  direc- 
tors present,  fifty  shares  were  allotted  to  the 
defendant;  F.*s  resignation  was  accepted, 
and  the  defendant  was  appointed  director  to 
fill  up  the  casual  vacancy  caused  thereby. 
The  defendant  joined  the  board,  and  on  the 
16th  of  November  acted  as  a  director,  con* 
confirming,  amongst  others,  the  resolution 
passed  at  the  previous  meeting  allotting  fifty 
shares  to  him.  In  an  action  for  calls  on  the 
shares  allotted  to  the  defendant, — HM^ — 
that  the  first  directors  had  been  properly  ap- 
pointed by  four  out  of  seven  subscribiBrs  to  the 
memorandum  of  association ;  that  the  quorum 
appointed  by  the  subsaribezs  at  the  first 
meeting  was  not  properly  appointed,  and 
ought  to  have  been  appointed  by  the  board ; 
that  the  defendant  having  been  added  to  the 
board  by  the  first  directors,  was  duly  qualified 
to  be  a  director  without  being  the  roistered 
holder  of  shares  for  the  imiod  of  three 
months.  York  Tfwnwaiye  Co.  (£m».)  v.  TRI- 
lowi  (App.),  257 

Held  {per  Lobd  Colebidgb,  C.  J. ;  Bbett,  L. J. 
Holkeb,  L.  J.,  <2tM.),— that  the  defendant,  in 
the  absence  of  any  proper  quorum,  was  duly 
appointed  by  a  majority  of  the  board,  namely, 
two  out  of  three,  to  fill  up  the  casual  vacancy 
caused  by  F.'s  resignation ;  and  that  the  allot- 
ment of  shares  to  the  defendant  on  the  28th 
of  October  was  a  valid  allotment.    Ibid. 

Held  iper  Bbett,  L.J.),— that  what  took  place 
at  the  meeting  on  the  16th  of  November 
amounted  to  an  allotment  of  the  shares  to 
himself  by  the  defendant,  who  was  therefore 
estopped  from  saying  that  they  had  not  been 
allotted  to  him.    Ibid. 


—  compamee  act,  1862  (26  ^  26  Viet.  e.  89), 
t.  4  ;  unreyiitered  aseoeiation  of  more  than 
twenty  members:  acquieUion  of  gain  by  in- 
dividual members :  action  on  promissory  note 
by  trustee :  consideration :  loan  in  pursuance 
of  iUegal  o^Vir^]— By  26  &  26  Tict.  c.  89.  s.  4, 
no  company,  association  or  partnership,  con- 
sisting of  more  than  twen^  persons,  shall 
be  formed  for  the  purpose  of  canving  on  any 
bvsiness  (other  than  banking)  that  has  for 
its  object  the  acquisition  of  ^n  by  the  com- 
pany, association  or  partnmhip,  or  by  the 
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individual  members  thereof,  unless  it  is  re- 
gistered as  a  oompany  nnder  that  Act.  Jen- 
nings  y.  Hammond,  493 

A  mntoal  benefit  society,  of  more  than  twenty 
persons,  formed  for  the  purpose  of  carrying 
on  the  business  of  money-lending,  such  busi- 
ness having  for  its  object  the  acquisition  of 
gain  by  the  individual  members  of  the  asso- 
ciation, requires  to  be  registered  under  26  k  26 
Vict.  c.  89,  even  though  the  business  of  the 
association  is  not  to  lend  money  generally, 
but  only  to  members  of  the  association.  Ibid. 

In  an  action  brought  against  the  defendant  to 
recover  the  balance  of  a  promissory  note  made 
l^  the  defendant  in  favour  of  the  plaintiff,  an 
individual  member  of  an  illegal  association, 
it  was  admitted  that  the  plaintiff  had  no 
beneficial  interest  in  the  note  or  the  money 
claimed,  but  was  suing  only  on  behalf  of  and 
as  trustee  for  an  association,  illegal  by  virtue 
of  section  4  of  the  Act  of  1862  i—Held,  that 
the  action  could  not  be  maintained,  inasmuch 
as  the  loan  to  the  defendant  was  made  in  pur- 
suanoe  of  an  illegal  object,  and  the  promissory 
note  in  question  was  given  for  an  illegal 
consideration,  and  consequently  could  not  be 
sued  upon  either  by  the  society,  or  by  any 
one  suing  merely  as  a  trustee  for  the  society, 
or  even  for  his  own  benefit,  if  he  took  the 
note  with  a  knowledge  that  it  was  g^ven  for 
an  illegal  consideration.    Ibid. 

See  Contract;  Sjst-off. 

Compensation.  See  Lands  Clauses  Act; 
Public  Health. 


Condition  Preeodent.  See  Landlord  and 
Tknant. 

Oonstmotion.  See  Lands  Clauses  Act; 
Will. 

Contraet — implied  wammty  that  a  speeijied 
article  shall  be  fit  for  use"] — The  plaintiff  con- 
tracted with  the  defendants  to  navigate  for 
a  lump  sum  a  tug,  which  was  named,  towing 
seversU  barges  on  a  sea  voyage.  The  tug  was, 
unknown  to  the  defendants,  out  of  repair,  and 
the  voyage  consequently  occupied  longer  than 
it  would  otherwise  have  done.  In  an  action 
by  the  plaintiff  to  recover  as  damages  the  loss 
of  profit  thus  caused, — Held  (by  Brett,  L.  J., 
and  Cotton,  L.J. ;  dissentiente  BramwELL,' 
L.J.),  that  he  could  not  recover,  for  that  there 
was  no  implied  warranty  that  the  named  tug 
should  be  fit  to  perform  the  voyage.  Robert' 
son  V.  The  Amazon  Tug  and  Lightera>ge  Co, 
(App.),  68 


—  monthly  delivery  of  goods :  non'paymewt  by 
buyer  for  one  deUvery :  repudioHon  of  eon- 
tract :  eet-off  ayaintt  claim  of  oompany  in  {«• 


quidatum  of  a  elaim  ayoMUt  the  oompany  for 
unliquidated  damages:  mutual  credit  clause  : 
baniruptoy  act,  1869,  s,  39 :  Judicature  acts, 
1873,  s.  24.  sub'S,  6;  1875,  s,  10;  rules  tf 
court,  1876,  order  XIX,  rule  3]— There  is  no 
absolute  rule  to  shew  whether  the  breach  of 
a  contract  by  one  of  the  contracting  parties 
is  to  exonerate  the  other  party  from  Us  lia- 
bility to  further  perform  the  contract.  The 
true  test  in  each  case  is  whether  the  acts  and 
conduct  of  the  one  party  evince  an  intention 
to  abandon  and  be  no  longer  bound  by  the 
contract — and  this  is  a  question  of  evidence. 
Non-payment  for  a  parcel  of  goods  supplied, 
or  non-delivery  of  a  parcel  of  goods  contracted 
to  be  supplied,  is  not  of  itself  necessarily 
evidence  of  any  such  intention.  Nor  is  any 
distinction  to  be  drawn  between  a  oontract 
not  performed  at  all  and  one  that  has  been 
part  performed.  The  question  is  not  as  to  the 
right  to  roEcind  a  contract,  but  as  to  the 
right  to  treat  a  wrongful  rescission  of  a  con- 
tract as  a  complete  renunciation  of  it.  The 
Mersey  Steel  ^  Iron  Co,  {Urn*)  v.  Naylor, 
Benton  4"  Co,  (App.),  576 

By  the  joint  operation  of  section  10  of  the 
Judicature  Act,  1876,  and  Order  XJX,  rule  3, 
the  defendant  to  an  action  brought  by  a 
company  in  liquidation  may  in  the  same  ac- 
tion set  off  by  way  of  counter-claim  against 
the  claim  of  the  company  a  claim  for  un- 
liquidated damages,  to  an  amount  not  exceed- 
ing the  claim  of  the  company.    Ibid. 

Semhle^  Order  XIX.  rule  3,  being  only  a  rule  of 
procedure,  would  not  by  itself  be  sufficient. 
The  words  <*  Rules  as  to  debts  and  liabilities 
provable,**  in  section  10  of  the  Judicature  Act, 
1875,  must  be  held  to  comprise  the  rules 
which  regulate  not  only  what  are  debts  and 
liabilities  provable,  but  also  the  manner  of 
their  proof.    Ibid. 

So  as  unliquidated  damages  are  provable  under 
section  168  of  the  Companies  Act,  1862, 
section  10  imports  into  the  liquidation  of  a 
company  the  mode  adopted  in  bankruptcy  of 
proving  such  damages,  which  is  to  tiJce  an 
account  between  the  bankrupt  and  the  party 
claiming,  and  to  set  off  against  the  amount 
claimed  any  sum  due  from  the  claimant  to 
the  bankrupt's  estate,  and  to  allow  only  the 
balance  to  be  proved.  In  other  words,  the 
mutual  credit  clause  (section  39)  of  the 
Bankruptcy  Act,  1869,  is  now,  by  section  10, 
imported  into  the  winding-up  of  a  oompany. 
Ibid. 


See  Dahaqes  ;  Principal  and  Agent. 


Contractor.    See  Nbolioence. 


Contumaey.    See  BocLESiAsncAL  Court. 


OonToyanoe.    See  Vendor  and  Purchaser. 
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Conviotion.    See  Mabket  Overt. 

Copyright — rejjroduction  of  picture  in  chronio  : 
licence  to  rcprodu<ie  imitation  of  picture :  at' 
siguee  of  copyright :  25  <J'  26  Vict.  c.  68  .• 
registration  of  licence'] — The  assignees,  duly 
registered,  of  the  copyright  in  a  picture  sold 
to  the  plaintifE  the  sole  right  to  reproduce  it 
in  chromo  for  two  years.  This  agreement  of 
sale  was  not  registered.  While  it  was  in  force 
the  defendant  published  the  same  subject 
by  chromolithography,  independently,  not 
directly  copying  plaintiffs  chromo-lithograph. 
The  plaintiff's  chromolithograph  plate  was 
not  engraved  with  the  name  of  the  proprietor 
or  date  of  publication,  as  required  by  the  Act 
15  &  16  Vict.  c.  12.  8.  14.  It  was  objected 
that  the  plaintiff  could  not  recover  diunages 
from  the  defendant  for  piracy  of  his  copy- 
right, because,  first,  the  plaintiff's  chromo  was 
not  duly  engraved ;  and  secondly,  there  was 
no  registration  of  the  assignment  to  the 
plaintiff  within  25  &  26  Vict.  c.  68.  But, 
held  by  Mathew,  J.,  on  the  first  point, 
that  the  copyright  in  the  original  picture 
had  been  violated  by  the  production  of  the 
defendant's  chromo-lithograph,  which  was  not 
simply  an  imitation  of  the  plaintiff's  chromo- 
lithograph; and,  on  the  second  point,  that 
the  plaintiff  was  not  an  assignee  of  the  copy- 
right within  the  meaning  of  the  Act,  but 
a  licensee  to  reproduce  an  imitation  of  the 
picture,  as  to  whose  licence  no  registration  is 
required.    Tuck  v.  Caption,  363 

—  musical  composition :  sole  liberty  of  per* 
forming :  place  not  of  dramatic  entertain' 
ment :  5  <J-  6  Vict.  c.  46.  s.  20]— A  musical 
composition  was  publicly  performed  without 
the  consent  of  its  proprietor : — Held^  that  the 
performance,  although  not  at  a  place  of  dra- 
matic entertainment,  was  contrary  to  5  &  6 
Vict.  0.  45.  s.  20.  WaU  v.  Taylor.  Wall  v. 
Mtvrtin,  547 

Corporation.  See  Income  Tax;  Public 
Health. 

Corrupt  Praotioei  {municipal  elections')  act,  1872 
(35  ^  36  Vict.  c.  60),  s,  14,  suh-s.  5  and  s. 
22 :  expenses  of  court  for  trial  of  municipal 
election  petition :  cawrt  of  record :  power  to 
make  retrospective  rate :  mandamus']  —  In 
March  1875,  a  petition  against  the  return  of 
certain  town  councillors  was  tried  before  a  bar- 
rister, pursuant  to  the  provisions  of  35  &  36 
Vict.  c.  60,  when  he  directed  by  order  that 
the  expenses  of  the  petition  and  proceedings 
in  Ooort  should  be  lK)me  by  the  respondents ; 
but  he  made  no  order  with  respect  to  the 
expenses  of  the  Court,  although  it  was  alleged 
that  he  expressed  his  intention  in  his  judg- 
ment of  oidering  one  of  the  respondents  to 
pay  them.  The  Treasury  paid  these  expenses, 
and  issued  a  ceortificate  requiring  the  borough 


to  repay  the  amount.  A  rate  was  accordingly 
made  in  August,  1875;  but  the  Treasury 
withdrew  that  certificate,  and  the  rate  was 
abandoned.  In  December,  1876,  the  Treasury 
issued  another  certificate,  requiring  the 
borough  to  repay  the  amount  paid  for  the 
expenses  of  the  Court ;  and  as  the  amount 
was  not  paid,  a  mandamus  was  applied  for,  and 
after  a  return  and  trial,  a  Special  Case  was 
stated : — Held  (affirming  the  judgment  of  the 
Queen's  Bench  Division,  ^n^, p.  209),  that  the 
Court  of  abarrister  appointed  to  tryamunicipal 
election  petition  is  made,  by  35  k,  36  Vict, 
c.  60.  s.  14.  sub-s.  5,  a  Court  of  record,  and 
that  its  judgment  can  only  be  proved  by  the 
record ;  that  the  issuing  the  oertificate  by  the 
Commissioners  of  the  Treasury  was  a  minis- 
terial and  not  a  judicial  act,  so  that  it  was 
competent  for  them  to  cancel  the  first  and  to 
issue  the  second  oertificate ;  that  section  22 
of  35  &  36  Vict.  c.  60  gives  power  to  a 
borough  to  raise  in  such  circumstances  a  re- 
trospective rate;  that  there  had  been  no 
undue  delay  on  the  part  of  the  commissionerBy 
and  that  they  were  entitled  to  a  peremptory 
viandamus.  Beg,  v.  The  Mayer  and  Treasure 
of  Maidenhead  (App.),  444 

Costs.  See  Arbitbation;  Coumtt  Coubts; 
Indictment  ;  Lands  Clauses  Act  ;  Pbac- 
TiCB;  Railway  Commissionsbs. 

Coonoillor.    See  Municipal  Elbction. 

Cooniel.    See  Pbacticb. 

Counter-elaim.    See  Contbact  ;  Pbacticb. 

County  Court — cause  remitted  from  superior 
oourt,under  30  ^  31  Vtot.  c.  142,  s.  10;  juriS' 
diction  of  county  court  judge :  power  to  stay 
proceedings] — Where  an  action  of  tort  has 
been  remitted  to  a  County  Court  Judge,  under 
section  10  of  30  k,  31  Vict.  c.  142,  and  the 
writ  and  order  duly  lodged  with  the  Regis- 
trar,  the  County  Court  Judge  has  jurisdiction 
to  order  all  proceedings  in  the  action  to  be 
stayed  until  payment  by  the  plaintiff  of  the 
costs  of  a  prior  action  against  the  same  de- 
fendant in  the  High  Court,  in  respect  of 
the  same  matter.  Beg.  v.  Bayley ;  in  re 
Mason  v.  Aird^  244 

.^^^ costs:  charges  in  ** conduct  rf  a  suit": 
business  done  out  of  court:  scale  of  costSj 
1875 :  statutes  38  4'  39  Vict.  c.  50.  *  8 ; 
19  ^  20  Vict.  c.  108.  s.  36]— The  County 
Courts  Act,  1866  (19  &  20  Vict.  c.  108),  s.  36, 
enacts  that,  where  in  any  action  the  debt  or 
damage  claimed  shall  not  exceed  twenty 
pounds,  an  attorney  shall  not  be  entitled  to 
recover  from  his  client  any  further  costs  or 
charges  in  the  conduct  of  such  suit  than  thoee 
mentioned  in  9  &  10  Viot.  c.  96.  8.  91:^ 
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Jleld,  that  the  words  "  oondnct  of  snch  suit " 
did  not  include  work  done  out  of  Conrt  before 
the  conmxencement  and  after  the  termination 
of  a  suit.  Dr%nff  ^  Co.  v.  Joel^  Ihnvianvel 
^  Co.,  490 

—  perion  not  a  solicitor  €UJtimg  for  another 
person  in  an  action  :  claim  for  serHoes  and 
disbursemenU .-  6  4*  7  Vict.  e.  73  {Tke  Soli- 
eitors  Act,  1848),  «.  2;  9  ^  10  Vict.  c.  95 
{The  Gmnty  Courts  Act,  1846),  s.  91 ;  37  ^ 
38  Vict.  c.  68  (The  Attorneys  and  Solicitors 
Acty  1874),  s.  12] — A  person  not  a  solicitor 
sued  for  the  amount  of  Court  fees  paid 
by  him  on  commencing  a  County  Court 
action  on  behalf  of  the  defendant,  and  as  a 
preliminary  to  the  hearing  of  it,  and  for  re- 
muneration for  services  rendered  in  it  out  of 
Court : — Held,  that  the  claim  was,  by  37  k. 
38  Vict.  0.  68  (The  Attorneys  and  Solicitors 
Act,  1874),  8. 12,  not  maintainable.  Verlander 
y.  Eddolh,  56 


^~  See  Pbacticb. 

Oonnty  Court  Bnles,  1876  (order  Vlll.  rule  7) 
practice :  procedwre :  action  to  recover  land 
delivery  oj  swmmon*  to  bailiff:  time:  appeal 
prohilriti4m]-'The  County  Court  Bules,  1875 
(Order  VIII.  rule  7),  provide  that  **  the  sum- 
mons in  an  action  brought  under  section  11 
of  the  County  Court  Act,  1867,  to  recover 
lands,  shall  be  delivered  to  the  bailiff  forty 
clear  days  at  least  before  the  return  day,  and 
shall  be  served  thirty- five  clear  days  before 
the  return  day  thereof."  The  plaintiff  brought 
an  action  under  section  11  of  the  above  Act 
to  recover  land.  It  was  admitted  that  the 
summons  had  not  been  delivered  to  the  bailiff 
forty  clear  days  before  the  return  day,  though 
the  bailiff  had  served  such  summons  upon  the 
defendant  more  than  thirty-five  clear  days 
before  the  return  day.  The  defendant  objected 
to  the  hearing  on  the  ground  that  the  summons 
had  not  been  delivered  in  proper  time  to  the 
bailiff;  but  the  objection  was  overruled  by 
the  County  Court  Judge,  and  judgment  given 
for  the  plaintiff: — Seld,  that  the  provision 
contained  in  Order  VIII.  rule  7,  as  to  the 
time  of  delivery  of  the  summons  to  the  bailiff, 
was  obligatory  and  not  directory  only,  and 
that  the  defendant's  proper  remedy  was  by 
way  of  appeal  from  the  judgment  in  the 
County  Court,  and  not  by  prohibition.  Barker 
v.  PalmcTf  110 

Oonnty  Palatine.    See  Boolesiastical  Coubt. 

Court.    See  Cobbupt  PBAcness. 

Covenant — asHffnment :  covenant  not  runnindf 
Tcith  the  land :  liability  of  assignee  with  notice : 
qffmnative  and  re$trictvce  oovenants'\^'LKiA 


was  granted  to  J.  in  fee  subject  to  a  rent- 
charge.  The  grantee  covenanted  for  himself, 
his  heirs,  executors  and  administrators,  that 
he,  his  heirs  or  assigns,  would  pay  the  rent^ 
would  erect  buildings  on  the  land,  and  would 
thereafter  keep  them  in  repair.  The  grantor 
afterwards  assigned  the  rent-charge  with  the 
benefit  of  all  covenants  to  the  plaintiff,  and 
the  land  and  buUdings  which  had  been  erected 
came  by  assignment  to  A.  who  mortgaged 
them,  subject  to  the  covenants,  to  the  defen- 
dants, who  afterwards  entered  into  possession. 
In  an  action-  on  the  covenant  to  repair, — 
Ueld,  that  the  defendants  were  not  liable, 
that  the  covenant  did  not  run  with  the  land, 
that  it  was  a  collateral  affirmative  covenant, 
and  did  not  impose  a  burden  on  the  land,  so 
that  the  defendants  could  not,  as  assignees 
with  notice,  be  compelled  to  perform  it.  Hay* 
wood  V.  The  Bmnsmch  Permanent  Benefit 
BuHdi/ng  See.  (App.),  78 
Coohe  V.  ChUeott  (Law  Bep.  3  Ch.  D.  694)  ques- 
tioned.   Ibid. 

......  See  D AMAOBS ;  Landlobo  and  Tenant. 

Cross  Aetions.    See  Pbactice. 

Damages — eorenant  to  bwid  a  wall:  cost  of 
wall:  injwry  topUmtiffs'  lamdy-lxi  an  action 
upon  a  covenant  entered  into  by  the  purchaser 
on  the  sale  of  land  that  the  land  bought 
should  be  enclosed  on  the  side  adjoining  the 
land  of  the  vendor  with  a  wall  or  railing,  the 
measure  of  damages  is  not  the  cost  of  building 
the  wall  or  railing,  but  the  injury  to  the 
adjoining  land  of  the  vendor.  WigseU  v. 
The  CorportUion  of  the  School  for  the  Indigent 
Blind,  330 

mm^m,measwre  of:  breach  of  contract:  wrong* 
ful  act  of  bailee:  negligence'] — The  defen- 
dant contracted  to  warehouse  certain  goods 
of  the  plaintiff  for  the  plaintiff  at  a  particular 
place ;  but  took  them  to  another  place,  where 
they  were  destroyed  by  fire.  The  plaintiff, 
by  reason  of  the  goods  not  being  ware- 
housed where  the  defendant  had  contracted 
to  warehouse,  lost  the  benefit  of  the  in- 
surance : — Held,  that  the  defendant  was 
liable  to  pay  the  value  of  the  goods.  Lilley 
V.  Boubleday,  310 

mmmmmmeoiureqf:  merchant  and  commission  agent: 
pnrehase  ordered  through  agent:  inferior  goods 
forwarded] — ^A  commission  agent  who  is  in- 
structed to  buy  goods  of  a  specific  description 
on  account  of  a  merchant,  and*who  buys  and 
forwards  goods  of  an  inferior  description,  is 
liable  to  recoup  the  merchant  the  amount  of 
the  loss  which  he  has  actually  sustained,  and 
is  not  liable  to  pay  the  difference  between 
the  value  of  the  goods  sent  and  the  market 


•  •• 


QUEEN'S  BENCH  DIVISIOK. 


[N.S. 


^ne  of  the  goods  ordered  as  If  he  were  a 
vendor.    CoiiabogUm  v.  6Hhh8, 593 


—  See  Administration;  Cabbisb;  Libbl; 

SST-OFF ;  SHABBS  ;  SHIP  AND  SHIPPINO. 


SeePBAonca. 


BiiqualifieatioiL    See  Local  Boabd. 


Dif  treei.    See  Lodoeb. 


Bay— Fractions  of.    See  Wbit  of  Suhmonb. 

Bebtori  Aet,  1869  (32  ^  33  Viet.  e.  62),  ».  6  : 
order  of  commitment :  means  of  jyidgment 
debtor :  mfe^%  separate  estate^ —The  defendant 
had  allowed  judgment  for  29/.,  dne  for  hay 
and  oats  supplied  by  the  plaintifEs,  to  go  by 
default,  ka  affidavit  was  filed  by  the  plain- 
tiffs that  the  goods  were  supplied  to  the 
defendant  for  horses  kept  at  his  residence, 
Cherrington  Park,  where  he  kept  up  a  large 
establishment,  and  was  to  all  appearances  a 
man  of  means,  though  the  furniture,  carriages 
and  effects  at  Cherrington  Park  were  claimed 
bj  the  defendant's  wife  or  her  trustees.  The 
defendant  filed  an  affidavit  in  answer,  stating 
that  he  was  an  undischarged  bankrupt  and 
quite  unable  to  pay  the  plaintiff's  claim, 
though  his  wife  had  an  income  settled  to  her 
separate  use.  Upon  this  evidence  a  Divi- 
sional Court  refused  to  discharge  an  order 
made  at  chambers  for  the  committal  of  the 
defendant  to  prison  for  six  weeks  in  default 
of  payment.  On  appeal  the  defendant  filed  a 
further  affidavit,  in  which  he  entered  more 
fully  into  the  details  of  the  establishment 
kept  up  by  his  wife  at  Cherrington  Park: 
— Held,  that  the  defendant  had  displaced 
the  prima  facie  case  made  by  the  pUuntiffs 
as  to  his  means,  and  that  the  order  for  com- 
mittal ought  to  be  discharged.  Chwrd  v. 
Jerffis  (App.),  442 

Harper  v.  SorimgeouT  (Law  Rep.  5  C.P.  D.  366) 
not  followed.    EsdaHe  v.   Vxsser  (Law  Rep. 
13  Oh.  D.  421)  commented  upon.    Ibid. 


Betention.    See  Ship  and  Shipping;  Rail- 
way AND  Canal  Tbaffic  Act. 


Biielaimer.    See  Bankbuptct. 

JAMMffwj—praotiee:  ship's  papers :  marine  in^ 
swranoe :  **  all  persons  interested  " :  form  of 
order'] — In  an  action  on  a  policy  of  marine 
insurance  to  recover  the  amount  of  a  par- 
ticular average  loss  the  defendant  is  entitled 
without  an  a&davit  and  under  the  old  prac- 
tice, which  has  not  been  affected  by  the 
Judicature  Act,  to  an  order  staying  prooeed- 
ings  until  the  ship's  papers  and  other  docu- 
ments have  been  produced  by  the  plaintiff 
and  idl  persons  interested  in  the  proceedings 
and  in  the  insurance  the  subject-matter  of 
the  action.  The  China  Transpacific  Steamship 
(Jo,  V.  The  Commercial  Union  Assur,  Co.  (App.), 
132 


Bower,  release  oU-m^^Hgage  of  land:  redemp^ 
Hon :  revival  of  donfer'}---A  right  to  dower  in 
favour  of  a  widow  attached  to  land  of  which 
her  son  was  seised  in  fee.  The  son  mortgaged 
the  land,  the  widow  joining  in  respect  of 
her  right  to  dower.  The  deed  of  mortgage 
witnessed  that  the  son  granted  and  oonv^ed, 
and  "for  the  purpose  of  extinguishing  her 
right  to  title  or  dower,*'  the  widow  granted 
and  released  the  said  land  to  the  mortgagee 
"discharged  from  all  right  and  title  to 
dower."  The  mortgage  was  subsequently 
paid  off  and  the  land  reoonveyed  to  tne  son : 
— Held,  that  the  widow  released  her  right  to 
dower  only  for  the  purposes  of  the  mortgage ; 
that  the  right  therefore  was  merely  suspended 
for  the  time  and  revived  on  reconveyance  of 
the  land.    Meek  v.  Chamberlain,  99 

Dawson  v.  The  Bank  of  WhUeharen  (46  Law  J. 
Rep.  Ohanc.  884 ;  Law  Rep.  6  Oh.  D.  218) 
distinguished.    Ibid. 

Braft  Orerdue.    See  Chbqub. 

Bramatie  Bntertainment.    See  Ooptbioht. 


Eaiement — highway:  right  to  support:  waU  ad' 
joining  and  supporting  a  highway:  liaiiUty  to 
repair :  servitude  oneris  ferendi] — Where  a 
servitude  of  support  to  a  highway  by  a  wall 
has  been  acquired,  the  owner  of  the  highway, 
and  not  the  owner  of  the  wall,  in  the  abeenoe 
of  express  stipulation  to  that  effect  in  the 
instrument  (if  any)  creating  the  easement, 
is  bound  to  repair  the  wall  when  out  of  repair 
and  insufficient  to  support  and  mn-infAin  the 
highway.  The  Highway  Board  of  the  Highway 
District  of  the  Stockport  and  Hyde  Dieisian 
of  the  Hundred  of  Maoolesfield  v.  Ghrant,  367 

Semble,  such  stipulation  covenant  or  obligation 
cannot  be  inferred  merely  from  the  fact  that 
the  wall  has  been  on  several  occasions  re- 
paired by  the  owner  of  the  wall  or  his  pre- 
decessors in  title.    Ibid. 

-*-  See  Pdblio  Hbalth. 

Xeclesiastioal  ^xai^eontumaeious  elerh :  writ 
de  eontumace  capiendo  :  jurisdiction  of  Lord 
Penzance :  issue  of  signifieaHt :  transmisaion 
of  Tvrit  to  county  palatine :  public  worsJUp 
regulation  act,  1874  (37  ^  38  Viet.  e.  86),  st. 
8,  9, 13, 16 ;  63  0eo.  3.  e.  127.  s.  1 :  6  JSHit.  c. 
23.  s.  11 ;  rules  and  orders:  costs  en  haheas 
corpusy-ThQ  "  matter  of  a  representation  " 
transmitted  to  the  Judge  appointed  under 


Vol.  61.] 


nTDEX. 


IX 


the  Public  Worship  Regnlation  Act  is  a  cause 
cognizable  by  an  Ecclesiastical  Court  within 
the  meaning  of  53  Geo.  3.  c.  127,  and  any 
orders  made  in  such  a  cause  are  enforceable 
hy gignificarii  and  yititde  contumaee  eapiendo. 
In  re  The  Rev.  S,  F.  Ore^n  (H.L.).  26 

The  direction  to  the  Judge  under  the  9th  section 
of  the  Public  Worship  Regulation  Act,  "  to 
hear  the  matter  of  the  representation,"  em- 
powers him  "  to  hear,  determine  and  dispose 
of"  the  whole  proceedings  of  the  ecclesias- 
tical matter  from  beginning  to  end,  including 
all  incidental  and  consequential  applications, 
whether  as  regards  cost«,  suspension  or  en- 
forcement of  monition,  or  punishment  for  dis- 
obedience— in  other  words,  the  whole  proceed- 
ings until  the  will  of  the  Court,  be  finally 
executed— at  any  place  mentione<l  by  the 
Archbishop  in  the  requisition  sent  to  him,  even 
though  such  place  be  outside  the  province, 
as  Official  Principal  of  which  he  is  acting. 
Ibid. 

"Where  G.,  a  clerk  in  the  diocese  of  Manchester, 
in  the  province  of  York,  having  been  found 
guilty  of  illegal  practices,  had  disobeyed  both 
the  monition  and  also  the  inhibition  issued 
against  him, — Held,  that  Lord  Penzance  was 
empowered,  under  a  requisition  from  the  Arch- 
bishop, "to  hear  the  matter  of  the  repre- 
sentation at  any  place  in  London  or  West- 
minster, or  within  the  province  of  York,  or 
within  the  diocese  of  Manchester,  as  you  may 
deem  fit,"  to  direct  a  tignificavit  to  issue  of 
the  contempt  committed  by  G.,  while  his 
Lordship  was  sitting  at  Westminster,  and  that 
he  need  not  go  into  the  province  of  York  for 
that  purpose.    Ibid. 

As  regards  the  transmission  of  the  writ  de  con" 
tumaee  capiendo  to  the  County  Palatine,  the 
method  of  procedure  to  be  followed  is  that 
provided  by  the  11th  section  of  6  Eliz.  c.  23 ; 
58  Geo.  8.  c.  127.  s.  1,  incorporating  into  the 
proceedings  with  regard  to  the  writ  de  eon- 
tumaee  capiendo  all  that  was  contained  in  the 
Act  of  Elizabeth  with  regard  to  the  writ  de 
espcommunieato  capiendo.    Ibid. 

Therefore,  where  the  clerk  resides  within  the 
jurisdiction  of  the  County  Palatine  of  Lan- 
caster, instead  of  the  writ  de  contnmaee  ca* 
piendo  being  issued  directly  from  the  Petty 
Bag  Office,  that  office  transmits  the  tenor 
of  the  siffnijieavit  by  mittimus  to  the  Chan- 
cellor of  the  County  Palatine,  or  his  deputy, 
who,  on  receiving  the  mittimus,  may  direct 
the  writ  de  contumace  capiendo  to  issue,  with- 
out any  further  hearing  of  the  parties,  and 
such  writ  may  be  issued  by  the  Vice-Chan- 
cellor when  sitting  out  of  the  local  limits  of 
the  County  Palatine.    Ibid. 

The  mittimus  is  not  such  a  writ  as  by  Order  II. 
rule  8  of  the  Rules  under  the  Judicature 
Acts  is  required  to  be  tested  in  the  name  of 
the  Lord  Chancellor,  but  is  properly  tested  in 
the  name  of  the  Queen  as  usual  before  the 
Judicature  Acts  were  passed.  Ibid. 
Vol.  51.— Q.B.  Index, 


^je€tment.    See  Limitations,  Statute  op. 
Election.    See  Cobbupt  Pbactices  ;  Pabtnbb- 

8HIP. 

Elementary  Ednoation  Act,  1876  (39  Jf-  40  Vict, 
c.  79),  *.  11 ;  order  for  attendance:  child  be- 
tween the  ages  of  thirteen  and/ourteen  :  "  child 
prohibited  from  being  taken  into  full  time  em- 
plogment.**] — Justices  have  no  power,  under 
section  11  of  the  Elementary  Education  Act, 
1876,  to  order  the  attendance  at  school  of  a 
child  above  thirteen  and  under  fourteen  years 
of  age,  whose  parent  has  neglected  to  provide 
for  him  efficient  elementary  education,  unless 
such  child  is  found  habitually  wandering  or 
not  under  proper  control,  or  in  the  company 
of  rogues,  vagabonds,  disorderly  persons  or 
reputed  criminals.  Saunders  v.  Crawford,  460 

39  U  40  Vict.  c.  79.  ss.  12  and  34  :  30  &  31 


Vict.  c.  106  (Poor  Law  Amendment  Act,  1867), 
s.  27 :  jurisdiction  of  justices  over  offences 
under  by-laws :  attendance  order :  petty  ses- 
sional district  comprising  parts  of  several 
counties:  union  extending  into  several  dis- 
tinct jurisdictions.  Reg.  v.  Eaton  and  others, 
Justices  of  the  Connty  of  Northampton  (M.C. 
31),  273 

—  39  ft  40  Vict,  c  79.  ss.  11  and  12  :  atten- 
dance: order  on  father:  enforcement  on 
mother.    Hanee  v.  Fairhurst  (M.C.  139),  644 

—  33  &  34  Vict.  c.  75.  ss.  50  and  74  :  89  ft  40 
Vict.  c.  79,  s.  32 :  contributory  districts : 
school  attendance  committee  of  a  union: 
parish  not  under  any  other  local  authority. 
Beg.  V.  Vane  and  others  (Justices  of  Cumberland, 
^'c).  In  re  The  Guardians  of  Penrith  Union  v. 
The  Overseers  of  Castle  Sowerbg  (M.C.  114),  641 


33  ft  34  Vict.  c.  75.  8.  74:  1873  (36  ft  37 


Vict.  c.  86),  1876  (39  ft  40  Vict.  c.  79),  1880 
(43  ft  44  Vict.  c.  23) :  causing  a  child  to  attend 
school :  reasonable  excuse.  The  School  Board 
Attendance  Committee  of  Belper  Union  v. 
Bailey  (M.C.  91),  480 

Employer!'  Liability  Aot— (43  f  44  Viet.  e. 
42),  ss.  4  and  7 :  accident  to  workman : 
presence  of  employer  when  injury  sustained : 
whether  notice  required:  form  of  notice: 
waiver] — In  order  to  maintain  an  action 
against  an  employer  under  43  ft  44  Vict.  c.  42, 
the  workman  must  in  all  cases  give  a  written 
notice  within  the  time  specified  in  the  4th 
section,  containing  his  name  and  address,  the 
cause  of  the  injury,  and  the  date  at  which 
it  was  sustained.    Moyle  v.  Jenkins,  112 

Section  4  of  43  ft  44  Vict.  c.  42  merely  deals 
with  the  time  within  which  a  notice  must  be 
given.  Section  7  contains  the  requisites  of 
such  notice .    Ibid. 
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Employer!'  Liability  Act  (continued)— (43  <f' 
44  Vict.  e.  42,  sg.  4  and  7 :  lurtice  of 
injury:  requirements  of] — The  plaintiff,  a 
workman,  was  injured  by  an  accident  while 
in  the  employ  of  the  defendants  ;  he  at  once 
told  an  inspector  of  the  defendants  the  cir- 
cumstances of  the  accident,  and  the  inspector 
made  a  written  report  on  the  accident  to  the 
defendants.  The  solicitor  of  the  plaintiff 
wrote  to  the  defendants  within  a  week  asking 
for  compensation,  mentioning  that  the  de- 
fendants' superintendent  knew  the  parti- 
culars, but  not  referring  in  terms  to  the 
written  report  made  by  the  inspector ;  no 
other  notice  was  given  within  six  weeks: — 
Held,  that  there  was  no  sufficient  notice  in 
writing  to  satisfy  the  requirements  of  the  Em- 
ployers' Liability  Act,  1880.  Keen  v.  The 
MUlwall  Dock  Co.  (App.),  277 

Moyle  V.  Jenkins  {Ante,  p.  1 12)  approved.    Ibid. 

— ~  (43  4*  ^^  n^.  c,  42.  s.  7) ;  invalid  or  dO' 
fective  noticel  —A  notice  under  the  Employers' 
Liability  Act,  1880,  omitted  to  state  the  cause 
of  the  injury : — Held,  that  such  omission  was 
a  "  defect "  in  the  notice  which  in  the  ab- 
sence of  evidence  of  an  intent  to  mislead 
did  not  render  the  notice  invalid.  Stane  v. 
Hyde^  462 

(43   ^  44    Viet,  e.  42),  *.  1 ;    if^ry   to 

fvorknutn:  contract  hy  workman  against  act 
applying  :  Lord  CampbelVs  act  (9  ^  10  Viet, 
c,  93),  i.  2 ;  widow's  right  of  action  where 
husband  has  contracted  himself  out  of  the  em- 
pUyers'  UabilUy  act,  1880  (43  4'  44  Viet,  e, 
42)1 — A  workman  may  contract  for  himself 
and  his  representatives  in  case  of  death  not 
to  claim  compensation  under  section  1  of  the 
Employers'  Liability  Act,  1880  (43  &  44  Vict. 
c.  42).     Chrifflths  v.  The  Earl  of  DydUyy  643 

That  section  does  not  render  such  contract  in- 
valid, but  removes  the  legal  presumption  of 
an  implied  contract  between  employer  and 
employed  that  the  former  should  not  be 
liable  to  the  latter  for  injuries  caused  by  the 
negligence  of  a  person  in  the  common  employ- 
ment.   Ibid. 

Such  a  contract  by  a  workman  is  not  contrary  to 
public  policy,  and  binds  his  widow  suing  under 
Lord  Campbell's  Act  (9  k  10  Vict.  c.  93). 
Ibid. 

See  PBAcnCis. 

Sneloinre  Aet.    See  Landlord  and  Tbnant. 

Entry,  Bight  of.  See  Vbndob  and  Pubchassb. 

Bqnity,  Bole  of.    See  Limitations,  Statute 

OF. 

Eitoppol.  See  Company;  Pbincipal  and 
Agbnt;  Rblbabb. 


Event.    See  Practice. 

Evidence — deposition  under  a  commission :  irrC' 
gulai'ity  in  taking :  foreigner :  oJfjeetion  to 
oath:  nfir motion  hy  person  not  quaUJied  to 
affirm  :  time  for  taking  objection'] — ^A  commis- 
sion was  issued  abroEid  for  the  purpose  of 
taking  the  evidence  of  a  witness  touching 
certain  matters  relating  to  an  action  brought 
by  the  plaintiffs  against  the  defendant.  The 
witness  objected  to  be  sworn  and  was  allowed 
by  the  commissioner  to  affirm.  His  evidence 
was  then  taken.  The  deposition  was  regular 
upon  the  face  of  it,  and  was  returned  by  the 
commissioner  in  the  following  terms :  *'  Af- 
firmed before  me,  the  witness  objecting  to  an 
oath."  The  plaintiffs  were  represented  at  the 
commission,  but  took  no  objection  at  the  time 
to  the  evidence  being  given  upon  affirmation ; 
subsequently,  however,  they  applied  at  cham- 
bers to  have  the  deposition  taken  off  the  file 
on  affidavits,  shewing  that  the  witness  was 
not  a  person  who  was  entitled  to  affirm : — 
Meld,  that  the  objection  should  have  been 
taken  at  the  time,  and  ought  not  now  to 
be  entertained,  there  being  nothing  on  the 
face  of  the  deposition  itself  to  shew  that  it 
waa  not  properly  tc^en.  Richards,  Tweedy 
and  Co,  v.  Hough,  361 

See  LiBBL. 


Execution.  See  Bankbuptct;  Chaboinq  of 
Stock  ;  Interplbadbb;  Solicitob  and 
Clibnt. 


Execntion,  Stay  of.    See  Pbacticb. 


Extradition — Netherlands,  treaty  with:  extrO" 
dition  act,  1870  (33  ^  34  Viet,  c.  62),  u,  10, 
16  and  26;  alleged  criminal  not  subject  of 
state  requiring  surrender :  foreign  warrant  of 
arrett :  authefUieation  of  warrant^—Bj  the 
Extradition  Treaty  between  the  Umted  King- 
dom and  the  Netherlands,  it  is  provided  that 
each  Government  shall,  on  requisition  by  their 
respective  diplomatic  agents,  reciprocally  de- 
liver  up  persons  accused  or  convicted  of  cer- 
tain crimes  committed  within  the  jurisdiction 
of  the  requiring  party,  when  found  within 
the  territories  of  the  other  party,  so,  however, 
that  neither  (Government  shall  deliver  up  its 
own  subjects.  If  a  person  be  arrested  in 
either  country  upon  a  warrant  issued  by  com- 
petent authority  on  information,  he  shall, 
nevertheless,  be  discharged,  unless  within 
fourteen  days  a  requisition  for  his  surrender 
be  *'made  by  the  diplomatic  agent  of  his 
country."  Prisoner  was  arrested  upon  Informa- 
tion of  a  Clime  having  been  committed  by 
him  in  the  Ketherlan£.  His  surrender  was 
demanded  by  the  diplomatic  agent  of  the 
Netherlands.  It  was  objected  that  he  was  not 
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sabject  to  the  extradition  law  as  between  the 
United  Kingdom  and  the  Netherlands,  be- 
cause he  was  not  shewn  to  be  a  subject  of 
the  Netherlands,  but,  on  the  contrary,  there 
was  evidence  of  his  being  a  naturalised 
American  citizen: — ffeld^  that  he  must  be 
surrendered,  as  the  provisions  were  of  general 
application  to  all  persons  who  had  committed 
crimes  in  the  territory  of  the  Government 
whose  diplomatic  agent  required  the  extra- 
dition, save  only  and  except  subjects  of  the 
State  upon  which  the  demand  for  surrender 
is  made.    Hifg,  v.  Gafiz,  419 

By  section  10  of  the  Extradition  Act,  1870  (33 
&  34  Vict.  c.  52),  the  police  magistrate  has 
authority  to  commit  a  fugitive  criminal  '*if 
the  foreign  warrant  authorising  his  arrest  is 
duly  authenticated."  And  by  section  26  '*  war- 
rant "  is  defined  **  in  the  case  of  any  foreign 
State  to  include  any  judicial  document  au- 
thorising the  arrest  of  a  person  accused  of 
crime."    Ibid. 

A  document  bearing  the  official  seal  of  the  de- 
partment of  justice  at  the  Hague,  signed  by 
the  Vice-President  and  councillors  of  the 
Court,  and  purporting  to  be  a  copy  of  a  decree 
of  the  Court,  in  which  were  recited  the  charges 
made  against  the  prisoner,  and  the  decision 
of  the  Criminal  Court  of  Appeal  that  proceed- 
ings should  be  taken  against  him,  and  which 
in  terms  authorised  his  arrest,  was  produced 
before  a  police  magistrate  as  the  foreign 
warrant  under  section  10.  ffcldy  that  it  was 
sufficient  as  a  judicial  document  authorising 
arrest,  and  was  duly  authenticated,  and  satis- 
tied  the  provisions  of  the  section.     Ibid. 

Per  Manistt,  J. — That  it  was  for  the  purpose 
not  a  copy  but  an  original  document.    Ibid. 


Factory  Acts.    See  Elbmentary  Education 
Act. 


False  Imprisonment.    See  Action. 

Faros.    See  Railway  Company. 

Firo.    See  Damaqes  ;  SiiiP  and  Shipping. 

Firm.    See  Practice. 

Fishery  without  licence :  Freshwater  Fisheries 
Act,  1878  (41  &  42  Vict.  c.  39),  s.  7 :  Severn 
fishery  district:  certificate  of  Secretary  of 
State :  tributary.  Mcrricin  v.  Cadfvallader 
(M.C.  20),  233 

ForecloBore.  See  Limitations,  Statute  of. 
Forfeiture.    See  Landlord  and  Tknax  r. 
FrftBohise.    See  Parliament. 


Frauds,  Btatnte  of— 29  Cdr.  2.  c.  3.  «.  4  :  riff?it 
to  share  thoating  and  to  carry  away  gafite : 
irUwegt  in  land] — The  plaintiff  agreed  to  allow 
the  def endimt  to  take  a  one-fourth  share  of  a 
shooting,  and  to  take  away  one-fourth  of  the 
game  lulled: — Held  (affirming  the  Queen's 
Bench  Division,  reported  p.  174),  that  this 
was  a  contract  for  an  interest  in  land,  and 
required  to  be  authenticated  by  a  memo- 
randum in  writing,  so  as  to  comply  with  the 
provisions  of  section  4  of  the  Statute  of 
Frauds.     Webber  v.  Lee  (App.),  485 


See  Bankruptcy  ;  Limitations,  Statute 


op. 


Garnishee.    See  Practice. 


General  Average.    See  Ship  and  Shipping. 


Onarantee.    See  Principal  and  Surety. 


Habeas  Corpni.    See  Ecclesiastical  Court. 

Hackney  Carriage — cab  proprietor  and  drirer, 
relation  between :  baUor  and  baiUr :  nryli- 
gence  :  nuixter  and  sercant :  hachwy  carriage 
act  (6  4'  7  Met.  c.  86)]— The  Hackney  Car- 
riage  Act  (6  &  7  Vict.  c.  86)  does  not,  under 
all  circumstances,  create  the  relation  of  mas- 
ter and  servant  between  the  cab  proprietor 
and  the  driver.  The  plaintiff  was  injured 
through  the  negligent  driving  of  a  cabdriver, 
and  brought  his  action  for  damages  against 
the  cab  proprietor.  By  the  terms  of  arrange- 
ment between  the  proprietor  of  the  cab  and 
the  driver  the  proprietor  let  the  cab  to  the 
driver  by  the  week,  the  driver  providing  the 
horse  and  harness,  and  paying  lOir.  a  week 
for  the  hire  of  the  cab : — Held,  that  the  pro- 
prietor was  not  liable  for  the  negligent  driving 
of  the  cab  driver,  for  that  the  relation  be- 
tween them  was  that  of  bailor  and  bailee,  and 
the  relation  of  master  and  servant  was  not 
created  between  them  by  the  statute  6^7 
Vict.  c.  86.    King  v.  Spnrr,  106 

P^les  V.  Hider  (6  £.  &  B.  207  ;  25  Law  J.  Rep. 
Q.B.  331)  and  Venablet  v.  Smith  (46  Law  J. 
Rep.  Q.B.  470 ;  Law  Rep.  2  Q.B.  D.  271))  dis- 
tinguished.   Ibid.. 

Highway-  Highways  and  l/ocomotives  Amend- 
ment Act,  1878  (41  &  42  Vict.  c.  77),  s.  23  : 
excessive  weight  and  exti-aonlinary  traffic: 
carting  building  materials,  Pivkering  High' 
way  Board  v.  Barry  (M.C.  17),  233 


Highways   and  Locomotives    Amendment 

Act,  1878,  ss.  23  aiwl  '^& :  limitation  of  summary 
procee<lings :  certificate  of  surveyor.  Pmd 
umI  Firvd<;n  Hlghivaif  Boards.  Gunning  and 
Others  (M.C.  4y),  432 
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liability  to  repair  :  main  road :  portion  of 

a  road  ceasing  to  be  a  turnpike  road :  41  &  42 
Vict.  c.  77. 8. 13.  The  Mayor^  ^'c.^  of  Rochdale 
V.  The  Justices  of  Lancashire  (M.G.  1),  101 

_  See    Easement;     Mbtbopolis    Local 
Management  Act. 

4 

Homo.    See  Inhabited  House  Duty;  Par- 
liament. 

Eofband  and  Wife — nuvrried  women's  property 
act  amendment  act,  1874,  ss.  2  and  5 ;  debts 
contracted  by  wife  before  viarriaye :  extent  of 
husband's  liability  :  "  subsequent  action  "] — 
By  the  Married  Women's  Property  Act  (1870) 
Amendment  Act,  1874  (37  Sc  38  Vict.  c.  60), 
85.  2  and  5,  a  husband  married  after  the  pass- 
ing of  the  statute  is  made  liable  by  action 
for  his  wife's  debts  contracted  before  mar- 
riage to  the  extent,  inter  alia,  of  the  personal 
estate  in  possession  of  the  wife  which  shall 
have  vested  in  the  husband ;  but  it  is  provided 
that  "  when  the  husband  after  a  marriage 
pays  any  debt  of  his  wife,  or  has  a  judgment 
bona  fide  recovered  against  him  in  an  action, 
....  then  to  the  extent  of  such  payment  or 
judgment  the  husband  shall  not  in  any  sub- 
sequent action  be  liable."  The  plaintiff  on 
the  7th  of  March,  1881,  commenced  an  action 
against  the  defendants,  who  were  married  in 
January,  1881,  for  a  debt  contracted  by  the 
wife  whilst  9,  ferns  sole.  At  the  time  of  the 
marriage  the  wife  was  in  possession  of  per- 
sonal estate  to  the  value  of  50/.,  which  had 
vested  in  the  husband.  On  the  6th  of  March, 
1881,  a  similar  action  had  been  brought 
against  the  defendants  by  a  third  party,  and 
judgment  signed  on  the  19th  of  March  fol- 
lowing for  60/.,  in  respect  of  the  assets  al- 
ready referred  to,  which  were  subsequently 
seized  by  the  sheriff  and  sold: — Held^  that 
the  plaintiff's  action  was  a  "  subsequent  ac- 
tion '*  within  the  meaning  of  the  proviso 
above  referred  to,  though  commenced  before 
judgment  had  been  obtained  in  the  first 
action.    Fear  v.  Castle^  279 

-.^^  married  woman :  sepa/rate  estate :  liability 
for  debts  contracted  before  marriage:  33 
<^'  34  Vict.  c.  93.  *.  12;  practice:  inter- 
pleader: orders  I.  rule  2  and  XL.  rule 
lOJ — The  plaintiff  sued  the  defendant,  a 
married  woman,  without  her  husband,  for 
debts  contracted  before  her  marriage,  and 
recovered  judgment  against  her,  and  the 
sheriff  seized  jewels  which  had  been  presented 
to  her  on  her  marriage.  The  husband  claimed 
the  jewels  as  his  property.  An  order  was  made 
for  the  trial  of  an  interpleader  issue,  and 
upon  the  trial  of  the  issue  the  husband 
obtained  a  verdict  in  his  favour.  A  settle- 
ment had  been  executed  on  the  marriage, 
which  declared  that  jewels  of  the  wife  shordd 


belong  to  her  for  her  separate  use.  Upon  a 
motion  for  a  new  trial,  the  settlement  not 
being  before  the  Court,  and  it  being  assumed 
that  the  settlement  did  not  affect  the  articles 
in  dispute,— J3i?W,  by  Mathew,  J.  (Cave,  J., 
dissenting),  that  the  jewels  were  in  the  nature 
of  paraphernalia,  Und  oould  not  be  alienated 
during  coverture  without  the  husband's  con- 
sent.    Williams  v.  Merder  (App.),  594 

But  upon  the  settlement  being  produced  before 
the  Court  of  Appeal, — Held,  that  the  jewel- 
lery, being  thereby  declared  to  be  the  se- 
parate property  of  the  wife,  was  liable  to  be 
seized  by  the  execution  creditor,  and  that  it 
was  not  necessary  for  the  husband  to  be  made 
a  party  to  the  action.    Ibid. 

Order  XL.  rule  10  applies  as  well  to  proceedings 
in  interpleader  as  to  ordinary  actions,  although 
the  old  practice  in  interpleader  is  preserved 
by  Order  I.  rule  2  ;  therefore,  on  a  rule  for  a 
new  trial  of  an  interpleader  issue,  the  Court 
has  jurisdiction  to  direct  judgment  to  be 
entered  instead  of  ordering  a  new  trial.   Ibid. 

InibQmt'tBXr— foreign  corporation  with  English 
agency  :  telegraph  company  transmitting  mes- 
iages  to  foreign  countries :  16  4*  17  Vtct.c.  34. 
s.  2.  sched,  i>] — A  foreign  telegraph  company, 
with  an  agency  in  the  United  Kingdom, 
had,  besides  certain  lines  abroad,  three  marine 
cables  which  landed  on  the  shores  of  the 
United  Kingdom,  through  which  it  despatched 
and  received  messages  between  the  United 
Kingdom  and  foreign  parts.  It  bad  in  the 
United  Kingdom  a  separate  Une  worked  by 
its  own  servants.  A  message  received  by  the 
company  for  transmission  passed  partly  over 
lines  belong-ing  to  the  Post  Office,  over  the 
marine  cables  of  the  company,  over  cables 
belonging  to  foreign  governments  or  com- 
panies, and  in  some  cases  over  cables  abroad 
belonging  to  the  company.  The  proprietors 
of  each  of  the  cables  received  a  portion  of 
the  sum  paid  for  the  transmission  of  the  mes- 
sage, and  the  company  retained  the  balance. 
No  profit  accrued  to  the  company  from  its 
land  lines  in  the  United  Kingdom: — Held 
(affirming  the  judgment  of  the  Queen*s  Bench 
Division),  that  the  company  exercised  a 
trade  within  the  United  Kingdom  within  the 
meaning  of  16  &  17  Vict.  c.  34.  s.  2.  sched.  D, 
and  that  income-tax  was  payable  on  the 
profits  accruing  therefrom — that  is,  on  the 
difference  between  the  sum  received  and  the 
cost  of  earning  that  sum.  Erichsen  v.  Xoct 
(App.),  86 

— ~  mifies  :  deduction  from  assessment  on  account 
of  pits  exhausted ;  6  <J'  6  Vict,  c.  36.  $s.  60 
{schedule  A,  No.  3),  100  {schedule  D)  and  159.* 
29  Vict.  c.  36.  *.  8] — In  assessing  for  income- 
tax  the  gross  profits  derived  from  mines  no 
deduction  will  be  allowed  for  a  sum  estimated 
to  represent  the  amount  of  capital  expended 
on  making  bores  and  sinking  pits  which  hare 


Vol.  51.] 


INDEX. 


xiu 


become   exhausted    by  the    year's  working. 
CoUness  Iron  Co,  v.  Blaek  (H.L.),  626 

Andrew  Knorcles  ^  Sons  v.  McAdam  (47  Law  J. 
Rep.  Exch.  139 ;  Law  Rep.  4  Ex.  D.  23)  disap- 
proved.    Ibid. 

Qtuerc, — Whether  deduction  might  in  some  casus 
be  allowed  for  cost  of  sinking  pits : — Per  Earl 
Cairns— "I  am  not  prepared  to  say  that, 
under  the  words  of  6  &  6  Vict.  c.  35,  a  mine- 
owner  might  not  in  some  cases  be  entitled  to 
an  allowance  in  respect  to  the  cost  of  sinking 
a  pit,  by  means  of  which  pit  the  minerals 
are  gotten  which  are  the  source  of  profit  for 
the  year  in  which  the  pit  was  sunk  " ;  Per 
Lord  Blackburn — **I  do  not  wish  to  lay 
down  any  general  proposition,  either  that 
money  expended  in  sinking  pits  can  never 
be  in  the  nature  of  expenses  incurred  within 
the  fiye  years  in  working  the  coal  so  as  to 
be  properly  taken  into  account  in  estimating 
the  profits  made  in  that  period,  or  to  say  what, 
if  any,  the  circumstances  are  under  which  it 
may  be  done.    Ibid. 

"profits''* :  statutory  restriction*:  corpora' 

tion] — The  Mersey  Docks  and  Harbour  Board 
were  constituted,  by  an  Act  of  Parliament, 
a  corporation  for  the  management  of  the 
Mersey  Dock  Estate.  Under  the  Act  the  sur- 
plus revenue  of  the  board,  which  was  derived 
from  dock  dues,  &c.,  after  payment  of  interest 
on  moneys  borrowed,  was  to  be  applied  to- 
wards a  dnking  fund  for  the  extinguishment 
of  the  principal  moneys  spent  in  the  construc- 
tion of  the  dock,  and  for  no  other  purpose 
whatsoever: — Held  (reversing  the  judgment 
of  the  Queen's  Bench  Division),  tliat  the 
surplus  moneys  which  remained  after  payment 
of  the  expenses  of  earning  the  same,  and 
which  under  the  statute  could  only  be  applied 
in  a  particular  manner  for  the  purpose  of 
reducing  the  past  debt,  were  available  as 
**  profits,"  and  could  be  assessed  to  the  in- 
come-tax. 7%€  Mersey  Docks  and  Harbour 
Board  v.  Lucas  (App.),  114 

Indictment — infitrmation :  corrupt  practices jfre^ 
ventufn  act,  1864  (26  Vict.  c.  29),  s.  7]  -On 
an  information  for  perjury  laid  by  the 
Attorney-General  against  a  person  who  has 
given  evidence  before  a  committee  or  com- 
mission for  enquiring  into  corrupt  practices, 
evidence  of  statements  made  by  the  jierson 
charged  with  perjury,  in  answer  to  questions 
put  by  or  before  snch  election  committee 
or  commissioners,  is  inadmissible.  Mey.  v. 
SUUor,  246 

Information.    See  Indictment. 

Inhabitant.    See  Parliament. 

Inhabited  House  Duty— bHifdiny  let  in  separate 
rooms:  tenements  used /or  business  purposes: 
ememptUfn  from  duty:  41   Vict.  c.  15.  s.  13] — 


A  building  divided  into  different  sets  of  rooms, 
but  having  one  outer  door  common  to  all 
the  rooms,  was  occupied  partly  as  business 
ofiices  and  partly  as  residential  chambers ; 
a  servant  ap[)ointed  by  the  landlord  resided 
on  the  premises,  and  attended  to  the  offices 
and  to  the  residents.  It  was  claimed  that 
the  part  used  as  offices  should  be  exempted 
from  the  payment  of  the  inhabited  house 
duty,  on  the  ground  that  the  building  came 
within  the  provisions  of  41  Vict.  c.  16.  s.  13, 
which  exempts  from  the  duty,  on  certain  steps 
being  taken,  those  part.s  of  a  house,  being 
one  property,  which  being  *•  divided  into  and 
let  in  different  tenements,"  are  used  for  busi- 
ness or  trade  purposes  only : — Held  {Kf&rmm^ 
the  judgment  of  the  Queen's  Bench  Division), 
that  the  claim  to  exemption  ought  not  to  be 
allowed,  for  that  the  house,  although  let  in 
different  offices  and  rooms,  was  not  divided 
into  different  tenements  within  the  meaning 
of  the  statute.  The  Yorkshire  Fire  and  lAfe 
Ins.  Co,  V.  Clayton  (App.),  82 

Iignry  to  Workman.  See  Employers'  Lia- 
bility Act. 

Inipectorship  Deed.    See  Release. 

Inspection.    See  Practice. 

Insurance.    See  Marine  Insurance. 

Interpleader — sinzure  under  or  over  501. :  Uyal 
and  incidental  expenses  and  possession  money: 
judyment  for  untler  60/.,  includiny  costs  :  bank- 
ruptcy act,  1869  (32  ^'  33  Vict.  c.  71),  s.  6. 
sub'S.  5.  s.  87.-  "««/«'"]— Where  execution 
has  issued  against  the  goods  of  a  trader 
debtor  upon  a  judgment  for  a  sum  which 
together  with  the  expenses  would  exceed  60/., 
but  the  sheriff  by  order  of  the  creditor  has 
realised  by  sale  less  than  60/.,  the  creditor  is 
entitled  to  the  proceeds  of  the  levy  as  against 
the  trustee  in  bankruptcy  of  the  debtor.  The 
amount  to  be  calculated  under  section  87  of 
the  Bankruptcy  Act,  1869,  is  the  amount  ac- 
tually realised  by  the  sale.  Twrner  v.  Brid' 
yett :  Wriyht  {claimant),  374 


See  Husband  and  Wife  ;  Practice. 


Interrogatories.    See  Practice. 
Judgment.    Sec  Practice. 
Judgment  Debtor.    See  Charging  of  Stock. 
Judicature  Act.     See  Limitations,  Statute 

OF. 

Judicial  Act.    See  Writ  of  Summons. 
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QUEEN'S  BENCH  DIVISION. 


[X.  S. 


JariBdiction — hi4jh  court :  hankrujjtcy  court : 
claim  for  fraud  :  declaration  against  trustee 
in  liquidation  of  ri^ht  of  proof '\ — In  an  ac- 
tion against  certain  of  the  defendants  for 
advances  obtained  by  fraud,  a  declaration  may 
be  claimed  against  another  defendant,  the 
trustee  in  liquidation  of  such  defendants, 
that  the  plaint itfs  are  entitled  to  prove  for 
the  amount  of  such  advances  either  against 
the  joint  estate  of  the  liquidating:  del)tors, 
or  their  separate  estate,  as  they  may  elect. 
Hale  y.  Boustead,  255 

See  Solicitor  and  Client. 


Jnstiee  of  Peace  ^expenses  of  conveying  prisoners 
to  gaol:  27  Oeo,  2.  c.  3.  *.  1  ;  11  ^*  12  ViH. 
c.  42.  *.  26;  28  *J-  29  Vict.  c.  126.  ss.  6  and  8  ; 
the  prison  act,  1877  (40  ^-41  Vict.  o.  21), 
ss.  4,  28,  67  .•  period  of  committal :  prison 
autlwrity'] — The  expenses  of  conveying  to 
prison  a  person  summarily  convicted  or  com- 
mitted for  trial  in  all  counties  except  Middle- 
sex are  "  expenses  incurred  in  respect  of  the 
maintenance  of  prisons,  to  which  "  the  Prison 
Act,  1877,  applies,  "and  of  the  prisoners 
therein,"  witlun  the  meaning  of  section  4,  as 
interpreted  by  section  57  of  that  Act,  and 
are  therefore  payable  out  of  moneys  provided 
by  Parliament.  Mullins  v.  The  2Vea,surer  of 
the  County  of  Surrey  (H.L.),  145 


jurisdiction  of  :  reasonable  claim  of  right: 


tidal  river :  fishery.  Jltfcce  v.  Miller  (M.C. 
64),  560. 

—  jurisdiction  of :  interest  or  bias :  town 
council :  penalties :  borough  fund.  Heg.  v. 
Handsley  and  others  (Justices  of  Burnley)  ; 
expaHe  Kinj  (M.C.  137),  644 


bias :  judex  in   sua  causa :  special  assess- 


ment sessions.     Beg.  v.  The  GrexU  Yarmouth 
Justices  {^l.C.  39),  388 


Jiutiiloation.    See  Libel. 


Landlord  and  Tenant — agreement  to  deliver  up 
a  fumish-ed  house  in  good  order y  ami  pay  for 
hsSf  i^'c.t  a  sum  to  be  settled^  in  case  ofdixputCf 
by  two  valuers  :  right  to  sue  for  damage  bifore 
amount  settled :  arbitration :  condition  prece- 
dent'}— A  tenant  of  a  furnished  house  agreed, 
in  writing,  to  deliver  up  possession  of  the 
same,  together  with  the  furniture,  at  the  ex- 
})iration  of  the  tenancy  in  good  oitler ;  and  in 
the  event  of  any  loss,  damage  or  breakage,  to 
make  good  or  pay  for  the  same  an  amount,  in 
case  of  dispute,  to  be  settled  by  two  valuers  : 
Meldt  that  the  lessor  could  not  bring  an  action 
for  dmnage  or  loss  until  the  amount  to  be  paid 


had  been  settled  by  two  valuers.    Babbage  v 
Coulbanrn,  638 

—  breach  of  covenant  by  lessee  :  reddendum 
clause :  proviso  for  re-entry  :  forfeiture  : 
rights  of  lessor :  alternative  remedy} — A  lease 
granted  by  the  plaintifEs  for  a  term  of  years 
contained  a  covenant,  on  the  part  of  the 
lessees  and  their  assigns,  not  to  carry  on 
upon  the  premises  demised  any  offensive 
trade  or  occupation,  nor  to  do  or  suffer 
to  be  done  anything  which  might  be  or 
grow  to  the  damage  or  annoyance  of  the 
lessors.  The  reddendum  clause  of  the  deed 
in  question  contained  a  provision  that,  in 
addition  to  the  rent  reserved,  a  farther  rent 
should  become  payable  if  any  offensive  trade 
or  occupation  were  carried  on,  or  things  were 
done  which  were  covenanted  not  to  be  done 
upon  the  premises.  There  was  also  a  proviso 
for  re-entry  in  the  lease  for  non-payment  of 
the  rent  reserved,  or  of  the  further  rent,  in 
case  the  same  should  become  payable  and 
were  in  arrear,  or  if  and  whenever  there  should 
be  any  breach  of  covenant  on  the  part  of  the 
lessees  or  their  assigns.  In  an  action  brought 
against  the  defendants,  as  assignees  of  the 
lease,  to  recover  possession  of  the  premises 
for  a  breach  of  the  above  covenant, — Held, 
that  the  lessors  were  entitled  to  re-enter  for 
the  breach  of  covenant  complained  of,  they 
having  the  right,  under  the  terms  of  the  lease, 
either  to  demand  the  increased  rent  or  to 
treat  the  act  complained  of  as  a  forfeiture. 
Weston  v.  Th>e  Managers  of  the  Metropolitan 
Asylum  District  (App.),  399 


lease :    general   words :    common  rights : 


extinguishment^  effect  of:  the  commons  en- 
closure act,  1845  (8  <^  9  Vict.  c.  118),  ss.  69, 
93,  94] — T.  was  owner  in  fee  in  possession 
of  a  farm  with  common  rights  attached  to 
it.  An  order  to  enclose  the  common  having 
been  made  imder  the  Commons  Enclosure 
Act,  1845,  all  the  common  rights  were  ex- 
tinguished under  section  69  of  the  Act, 
and  T.  thereupon  sent  in  his  claim  for  an 
allotment.  T.  died,  and  the  tenant-for-life 
under  his  will  demised  the  farm,  "  together 
with  all  commons,  ways,  water  courses,  rights, 
privileges,  easements,  commodities  and  appur- 
tenances whatsoever  to  the  said  hereditaments, 
or  any  part  thereof,  belonging  or  usually  held 
or  enjoyed  therewith,"  to  W.  for  sixty  years. 
The  lessee  entered  into  possession,  and  three 
years  later  an  allotment  of  lands  in  respect 
of  T.'s  claim  was  made  to  the  defendants,  who 
were  his  successors  in  title  to  the  freehold  of 
the  farm.  In  an  action  of  ejectment  brought 
by  W.'s  executors  to  recover  possession  of  the 
lands  so  allotted, — Ileldf  that  no  right  to  the 
allotment,  when  made,  passed  to  W.  either 
under  the  lease  or  by  virtue  of  the  Commons 
Enclosure  Act,  1845,  and  therefore  that  the 
plaintiffs  were  not  entitled  to  maintain  their 
action.     WUUams  v.  Phillips  (App.),  102 
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See  Lodger. 


Land,  Intereit  in.    Hoc  Statute  of  Fbaudh. 
Land  Becovery.    See  County  Court. 


Landi  Clansei  Consolidation  Act— abortive  en- 
quiry :  costs  of  wnd  incidental  to :  8  <|*  9  Viet, 
o,  18,  ss.  34  amd  61 ;  order  LV.  rule  1] — An 
inquisition  for  assessing  compensation  under 
the  Lands  Clauses  Act  was  removed  by  certio- 
rari  into  the  Queen's  Bench  Division,  and 
there  quashed,  on  the  ground  that  the  under- 
sheriff  had  misdirected  the  jury.  A  further 
enquiry  was  then  held  on  the  same  warrant 
by  the  sheriff,  and  compensation  was  duly 
awarded  to  the  claimants  by  the  jury : — Held, 
that  the  claimants  were  entitled  as  well  to 
the  costs  of  and  incidental  to  the  abortive 
enquiry,  as  to  the  costs  of  and  incidental  to 
the  inquisition  which  resulted  in  a  good  ver- 
dict. Beg.  y.  The  North  London  Bail.  Co,, 
241 

•^—  (8  Vict,  0. 18),  ss,  23  a/nd  31 ;  constmcftion : 
arbttratiofi :  amard  :  ttmpire']  —  The  three 
months  allowed  by  the  23rd  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  for 
an  umpire  to  make  his  award,  is  to  be  cal- 
culated from  the  date  of  his  appointment, 
and  not  from  the  time  when  the  awarding 
power  of  the  arbitrators  came  to  an  end.  In 
the  matter  of  an  Arbitration  between  R.  W, 
Pullen  and  the  Corporation  of  Liverpool,  286 

(8    Vict.  0.   18),  ss.   34,   61,  62,  63,  76  : 

costs :  wrbitratian :  payment  before  execution 
of  conveyance'] — The  owner  of  land  taken 
under  the  compulsory  powers  of  the  Lands 
Clauses  Act,  1846,  is  entitled  to  the  taxed 
costs  of  the  arbitration,  so  soon  as  his  title 
has  been  accepted  by  the  promoters  of  the 
undertaking ;  and  his  right  to  recover  such 
costs  is  not  postponed  until  the  conveyance 
of  the  land  lias  been  executed.  Capell  v. 
The  Great  Western  Bail.  Co.,  601 

See  Limitations,  Statute  op. 

Larceny  Act.    See  Action. 

Law  and  Equity— rules  of.    See  Pbacticb. 

Loaio.  See  Bankruptcy;  Landlord  and 
Tenant. 

Leiior  and  Losioe.    See  Practice. 

lAbA—plea  ofjustifieation :  evidence  of  rumours 
to  same  effect  as  allegations  in  libel :  evidence 


of  particular  acts  of  misconduct  on  the  jutrt  of 
the  plaintiff :  general  evidence  of  reputation  of 
the  plaintiff  in  mitigation  of  damages :  ma- 
terial facts  on  which  tlie  defendant  relies : 
order  XIX.  rule  4] — Action  for  a  libel  alleging 
that  the  plaintiff,  a  journalist  and  dramatic 
critic,  had  extorted  money  by  threatening  to 
publish  defamatory  matter  of  a  deceased  ac- 
tress. Statement  of  defence,  inter  alia,  plea 
of  justification : — Held,  by  Mathew,  J.,  and 
Cave,  J.,  that— first,  evidence  of  the  exist- 
ence of  rumours  to  the  same  effect  as  allega- 
tions in  the  libel  is  not  admissible ;  secondly, 
evidence  of  particular  acts  of  misconduct  on 
the  part  of  the  plaintiff  is  not  admissible; 
though,  thirdly,  semble  that  general  evidence 
of  the  reputation  of  the  plaintiff  may  be  given 
in  mitigation  of  damages— but  to  entitle  the 
defendant  to  give  such  evidence  it  must  be 
stated  or  referred  to  in  his  pleadings,  as  a 
material  fact  on  which  the  defendant  relies, 
within  Order  XIX.  rule  4.  Scott  v.  Sampson, 
380 


—  privilege :  public  policy :  society  to  sup- 
press mendicity'] — A  society  established  tor 
the  suppression  of  mendicity  published  a 
libellous  report  of  the  plaintiff.  The  report 
was  prepared  for  and  communicated  to  per- 
sons who  made  enquiries  of  the  society  re- 
specting the  plaintiff  with  the  view  of  assisting 
her  or  of  recommending  her  to  others.  In 
an  action  by  the  plaintiff  against  the  society 
for  damages  for  the  libel  contained  in  the  re- 
port :—  Held,  that  the  report,  having  been 
published  in  the  discharge  of  a  moral  and 
social  duty,  was  privilegal.  Waller  v.  Loch 
(App.),  274 

—  See  Pleading. 


Lieeniing  LcXm— grounds  of  refusal  of  licence 
specified  in  tvriting,  but  only  orally  communi- 
cated to  the  applicant :  qualification :  3  i|*  4 
Vict.  c.6\.s.  1  ;  beerhouse  act,  1869  (32  4'  33 
Viet.  c.  27),  s.  8  ;  licensing  act,  1872  (35  ^  36 
I  iet.  c.  94),  s.  46  ;  eonstr^tction'] — The  appel- 
lant applied  to  the  Justices  for  the  county 
of  Cumberland  at  the  general  licensing  ses- 
sions, for  an  off-licence,  but  his  application 
was  refused  by  the  Justices  on  the  ground 
that  he  had  not  a  sufficient  qualification,  as 
required  by  3  &  4  Vict.  c.  61 .  s.  1.  After  having 
heard  the  evidence  the  Justices  retired  to 
consider  the  appellant's  among  other  appli- 
cations, and  the  clerk  of  the  Court  made  a 
minute  of  the  g^unds  of  the  refusal  of  the 
appellant's  among  other  applications  refused. 
Those  minutes  were  read  by  the  clerk  on  the 
Justices  returning  into  Court,  and  the  appel- 
lant was  present  when  the  same  were  read, 
but  no  copy  in  writing  was  asked  for  by  him 
or  given  to  him : — Held,  that  the  minute  made 
by  the  clerk  of  the  Justices*  refusal  was  a 
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suflScient  specification  in  writing  to  satisfy 
the  recjmrements  of  the  Beerhouse  Act,  1869, 
s.  8.  And,  further,  Ht'ldj  that  section  4'>,  the 
Licensinj^  Act,  1872,  does  not  repeal  3  &  4 
Vict.  c.  61.  s.  1.  lieg.  v.  TJir  JJveimng  Jutt- 
tu*fg  of  Oumberland  ;  exports  Waiting  142 


intoxicating     liquors,     sale    of :     Sunday 


Closing  (Wales)  Act,  188 1  (4  4  &  45  Vict.  c.  61 ), 
8.  3 :  time  of  commencement  of  Act  :  con- 
struction. Richards  v.  Machrldr  (M.C\  15), 
155 


(35  &  36  Vict.  c.  94),  s.  3 :  sale  of  intoxi- 


cating liquor  by  retail  without  licence  :  club. 
Qraffy.  Erant  (M.C.  25),  417 

(35  k  36  Vict.  c.  94),  s.  3  and  s.  61,  anb-s.  2 : 


punishment  for  selling  liquors  without  licence : 
alternative  penalties  :  "  Or"  :  Summary  Juris- 
diction Act,  1879,  s.  21.  In  re  Clew  (U.C. 
140),  6i4 

Lien.    See  Solicitor  and  Cliient. 

Limitationi,  Statute  ^l— fraud :  concealment  of 
cause  of  action  :  discovery  of  original  fraud  : 
time  from  which  ttatvte  runs  in  ease  of  fraud : 
absence  of  reasonable  means  of  discovery  of 
fraud :  judicature  act :  a>pplication  of  rule  of 
equity'] — Concealed  fraud  and  the  absence  of 
reasonable  means  of  discovery  of  such  fraud 
may  be  pleaded  in  reply  to  a  defence  of  the 
Statute  of  Limitations.  Where  to  a  claim 
for  damages  for  fraudulent  representations, 
whereby  the  plaintiff  was  induced  to  pur- 
chase certain  shares  which  were  always  worth- 
less, the  defendant  pleaded  the  Statute  of 
Limitations,  and  the  plaintiff  replied  that  he 
did  not  discover,  and  could  not  by  reasonable 
diligence  have  discovered  the  fraud,  or  that 
the  defendant  was  a  party  to  it,  and  that  the 
defendant  had  actively  concealed  the  fraud 
to  prevent  discovery  till  within  six  years  be- 
fore action, — Held  (affirming  the  Queen's 
Bench  Division,  Ante,  p.  228),  on  demurrer, 
by  LoBD  CoLBBiDOE,  C.J.,  and  Brett,  L.J. 
(HOLKBB,  L.J.,  dissentiente),  a  good  reply. 
CHbbs  v.  Guild  (App.),  313 

(3^4  Will  4.  c.  27. «.  2,  8,  4,  24  :  7  ^'ia, 

4.  4*  1  ViM.  e.  28) ;  mortgagee  out  of  pos- 
session :  foreoloswre :  ejectment'] — The  bring- 
ing of  an  action  for  foreclosure  stops  the 
Statute  of  Limitations  from  running  to  defeat 
the  mortgagee's  right  to  recover  in  an  action 
of  ejectment  the  property  comprised  in  the 
mor^fage.    Pugh  v.  Heath  (H.L.),  367 

A  mortgagee  who  obtains  a  decree  for  foreclosure 
thereby  acquires  a  new  title,  namely,  that  of 
absolute  owner,  and  his  right  to  bring  an 
action  upon  that  title  first  accrues  at  the  date 
of  the  decree.    Ibid. 


lands  actually  required  for  the  purposes 

of  the  railway :  lands  clauses  act,  1845, 
*.  127  .•  3  *J-  4  WiU.  4.  c,  27.  s.  7 :  S7  Jjr  38 
Met.  c.  57.  *.  1 .-  order  XL.  rule  10] — 
Action  for  the  recovery  of  land  taken  by  a 
railway  company  in  1S81  as  being  actually 
nx}uired  for  the  purposes  of  their  undertaking. 
Tlic  land  had  for  some  years  before  1863 
been  in  the  {X)ssession  of  one  Beale,who  used 
it  a.s  a  coal  wharf,  and  was  from  that  time  up 
till  1881  used  by  the  plaintiff,  who  had  pur- 
chased Bealc^s  business.  The  company's  ser- 
vants occasionally,  at  the  plaintiff's  request, 
repaired  a  fence  which  was  between  the  coal 
wharf'  and  a  siding  whereon  the  company's 
trucks  which  took  the  plaintiffs  coals  were 
shunted.  No  rent  was  ever  agreed  on  or  paid 
or  contemplated  for  the  plaintiff's  use  of  the 
land : — Held,  that  the  mere  fact  that  the 
land  taken  was  not  superfluous  land,  but  land 
required  for  the  purposes  of  the  undertaking, 
would  not  prevent  the  plaintiff  acquiring  a 
title  as  against  the  company  under  the  Statute 
of  Limitations;  even  although  the  plaintiff 
acquired  title  by  the  laches  of  the  company's 
servants.  Bobbett  v.  The  South  Eastern  Rail. 

CO.y  161 

Liquidation.    See  Set-off. 
Local  Aeti.    See  Income-Tax. 


Local  Authority.    See  Public  Health  Act. 

Local  Board — contract  of  member  with  board : 
disqualification  of  member  :  penalty  for  acting  : 
public  health  act,  1876  (38  ^  39  Viet,  e,  65), 
sched.  II.  rules  64  and  70]~The  Public  Health 
Act,  1875,  provides  by  schedule  n.  rule  €4, 
that  any  member  of  a  local  board  who  in 
any  manner  is  concerned  in  any  bargain  or 
contract  entered  into  by  the  board  shall  cease 
to  be  a  member,  and  his  seat  shall  become 
vacant ;  and  by  rule  70,  that  any  person  who, 
being  disabled  from  acting  as  a  member  of  the 
board  by  any  provision  of  the  Act  does  act  as 
such  member,  shall  be  liable  to  a  penalty  of 
501.:— Held  (by  Bbett,  L.J.,  and  Cotton, 
LJ.;  dissentiente  Bbamwell,  L.J.),  that  a 
person  who,  being  duly  qualified  and  duly 
elected  a  member  of  a  local  board,  became 
afterwards  concerned  in  a  contract  entered 
into  by  the  board,  ceased  thereby  to  be  a 
member  of  the  board,  and  that  he  could  not, 
when  the  contract  was  at  an  end,  continue  to 
act  as  a  member  of  the  board,  for  that  he 
was  disabled  within  the  meaning  of  role  70 
from  acting  as  a  member,  and  was  liable  to  a 
penalty  if  he  did  so  act.  Fletcher  v.  Hudsen 
(App.),  48 

Local  OoYomment  Board— ^Mwr^r  to  state  a  special 
case:  common  law  procedure  act,  1854  (17  ^ 
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18  Vict,  0.  125),  «.  6;  "arhitroHon  hy  con- 
tent " :  88  4*  39  Vict.  c.  clxiii.  i.  98]— The 
reference  of  disputes  between  a  local  board 
and  any  constituent  authority  or  parish  to 
the  Local  Government  Board  for  decision, 
which  decision,  it  is  declared  by  38  k,  39  Vict. 
c.  cLdli.  8. 93,  shall  be  final  and  conclusive,  is 
not  a  "reference  by  consent"  within  the 
meaning  of  the  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  126),  s.  5,  and  the 
Court  will  refuse  to  hear  a  Special  Case  stated 
by  the  Local  Government  Board  for  its  opinion 
upon  such  reference.  Tht  Local  Board  of 
Bcxlcy  y.  Ths  West  Kent  Main  Sewerage 
Board,  466 

Lodger — or  under-tenant:  lodgeri'  protection 
act,  1871  (34  ^-  85  Vict,  c.  79)]— To  con- 
stitute a  person  a  lodger  so  as  to  entitle 
him  to  the  protection  of  the  Lodgers'  Pro- 
tection Act,  1871,  against  a  levy  on  his  goods 
for  rent  due  from  his  immediate  landlord  to 
the  superior  landlord,  there  must  be  evidence 
of  the  retention  by  the  immediate  landlord, 
by  himself  or  his  servants,  of  some  such 
dominion  and  power  over  the  house  which  he 
sub-lets,  as  the  master  of  a  house  let  in  lodg- 
ings usually  has ;  although  it  is  not  absolutely 
necessary  that  the  inmiediate  landlord  should 
himself  reside  on  the  premises  so  sub-let  by 
him  : — So  held  by  the  Court  of  Appeal.  Mor- 
ton  v.  Palmer  (App.),  7 

See  Parliament. 


Loii.    See  Shippinq. 

Kalieiou  I^jnriei  to  Property  Aet  (24  k  25 
Vict.  c.  97),  s.  62—damage  to  right  of  her- 
bage: real  and  personal  property:  informar 
tion :  prosecutor ;  ownership.  Lawt  v. 
EUringham  (M.C.  13),  416 

Xalieioiu  ProMOUtion— ifir^^^fion  to  Jury :  rea- 
tonahle  and  probable  cause:  probable  cause 
how  far  question  for  jury  :  evidence  of  nuUice, 
what  is :  burden  of  proof] — ^An  action  for 
malicioiis  prosecution  for  perjuiy  was  founded 
on  the  following  circumstances :  The  plain- 
tiffs father  had  been  tenant  of  a  house  to 
the  defendant,  and  was  sued  in  the  County 
Court  for  rent  in  arrear.  The  defence  was 
surrender  before  any  rent  due,  and  the  plain- 
tiff as  a  witness  swore  that  he,  at  the  de- 
fendant's request,  gave  him  up  the  key  on  a 
particular  day.  Upon  this  evidence  perjuiy 
was  assiffned,  and  the  plaintiff  was  indicted, 
tried  and  acquitted.  He  then  brought  this 
action.  The  Judge  directed  the  jury — first, 
if  they  believed  that  the  plaintiff  did  give  up 
the  key,  and  the  defendant,  knowing  that  he 
had  done  so,  indicted  him  for  perjury,  they 
should  find  for  the  plaintiff;  secondly,  if 
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they  did  not  believe  the  plaintiff,  they  should 
find  for  the  defendant ;  thirdly,  if  they  were 
in  doubt  as  to  which  party  was  speaking  the 
truth,  they  should  find  for  the  defendant, 
as  the  plaintiff  would  not  have  made  out 
his  case;  fourthly,  alternatively,  if  they 
thought  that  the  plaintiff  did  g^ve  up  the 
key,  but  the  defendant  having  forgotten  the 
fact  prosecuted  him  under  an  honest  impres- 
sion that  he  had  corruptly  sworn  that  he 
had  done  what  he  had  not  done,  they  would 
not  be  justified  in  finding  that  the  defendant 
had  maliciously  and  without  reasonable  and 
probable  cause  prosecuted  the  plaintiff,  but 
might  find  for  the  defendant : — Held,  a  right 
direction.    Bichs  v.  Faulkner,  268 

Xandamus.    iScc  Cobrupt  Pbactices. 


Karine  JuMurtOLt^— partial  loss:  sale  of  ship 
without  repairing  :  liability  of  underwriter  to 
owner :  measure  of  loss] — ^An  insured  ship  was 
damaged  during  the  continuance  of  the  risk 
by  perils  insured  against,  and  was  sold  by  the 
owners  without  being  repaired.  The  amount 
required  to  restore  her  to  the  same  condition 
as  she  was  in  at  the  commencement  of  the 
risk  would  have  exceeded  her  value  when 
repaired  so  that  no  reasonable  uninsured 
owner  would  have  repaired  her.  The  owners 
having  done  some  slight  repairs  for  the  pur- 
poses of  sale,  sold  the  ship,  and  then  claimed 
to  recover  from  the  underwriters  two-thirds 
of  the  cost  of  the  repairs  estimated  as  neces- 
sary to  put  the  ship  in  the  same  condition  as 
she  was  before  the  injury : — Sitld,  by  JB88BL, 
M.B.,and  Cotton,  L.J.,  dissentiente  Brett, 
L.J.,  that  the  plaintiffs  were  not  entitled  to 
recover  the  amount  claimed,  and  that  the  un- 
derwriters were  only  liable  to  pay  the  amount 
of  the  difference  between  the  value  of  the 
ship  at  the  port  of  departure  and  the  amount 
of  the  net  proceeds  of  the  sale  after  deducting 
the  sum  spent  on  repairs.  Pitman  v.  Ihe 
Universal  Marine  Ins,  Co,  (App.),  561 

By  Brett,  L.J.,  that  the  estimated  cost  of  re- 
pairs was  the  subject-matter  of  the  insur- 
ance, and  that  the  plaintiffs  were  entitled  to 
recover  the  amount  daimed.    Ibid . 


valued  policy  :  total  lou:  Alabama  claims: 


compensation  paid  by  state  for  difference  be- 
tween  real  and  insured  value:  right  of  un- 
derwriters  Ho  recover']— Hhie  valuation  in  a 
valued  policy  is  conclusive  between  the  parties 
only  for  the  purpose  of  the  contract  itself 
and  of  the  rights  arising  from  it.  Burnand 
V.  Bodocanachi  (H.L.),  648 
Compensation  paid  aliunde  to  the  assured,  in 
respect  of  loss  not  covered  by  a  valued  policy, 
cannot  be  recovered  by  an  underwriter  who 
has  paid  as  for  a  total  loss;  since  the  loss 
insured  against  is  not  diminished  by  the 
compensation,  and  the  assured  is  not  estopped 
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from  alleging  that  there  was  an  excess  in  value 
a>)ove  the  amount  agreed  in  the  policy.    Ibid. 

—  See  Discovery  ;  Ship  and  Shipping. 


Market  Overt — sale  in  :  bona  fide  purchase  of 
stolen  beasts :  costs  of  liecjring  beasts  till  resti- 
tution :  conHetion  of  thief:  24  <J'  25  Vict.  c. 
90.  s.  100]— Defendant  botta  fide  purchased 
some  beasts  sold  in  markert  overt,  which  had, 
in  fact,  been  stolen.  On  conviction  of  the 
thief,  the  original  owner  claimed  the  return 
of  the  beasts,  the  property  having  re-vested 
in  him  by  virtue  of  24  &  25  Vict.  c.  96.  s.  100  ; 
wliereupon  the  defendant  counter-claimed  for 
the  cost  of  their  keep  between  the  date  of 
his  purchase  and  the  conviction : — Held,  that 
the  counter-claim  could  not  be  maintained. 
Walker  v.  Matthews,  243 


made  under  25  k  26  Vict.  c.  102,  8.  76 :  de- 
molition of  building  :  appeal  in  respect  of 
penalties  and  forfeitures:  meaning  of  for- 
feiture.    Ex  parte  Elsdm  (M.C.  94),  528 

—  18  &  19  Vict,  c  120.  s.  106 :  25  &  26 
Vict.  c.  102.  8.  77 :  expenses  of  paving  new 
street  on  bridge  with  side  waUs  belonging 
to  railway  company:  liability  of  company 
as  owner  of  land  bounding  or  abutting  on  a 
street.  The  Boa/rd  of  Works  of  the  Hackney 
IHstrict  V.  The  Cheat  Eastern  Bail  Co.  (M.C. 
57)  (App.),  451 


MinoB.    See  Income  Tax  ;  Public  Health. 
Mortgage.    See  Do^eb;  Limitations,  Sta* 

TUTB  OF. 


Married  Woman.  See  Husband  and  Wife  ; 
Practice. 

Master  and  Seryant— See  Employers'  Lia- 
bility Act;  Hackney  Cabbiaoe;  Negli- 
gence. 

Merchant  Shipping  Act.  Sec  Ship  and  Ship- 
ping. 

Metropolis  Local  Management  Act  (18  &  19  Vict, 
c.  120),  ss,  96  and  116 ;  negligence :  surveyors  of 
highways :  vestry :  water  meter']  —The  plaintiff 
while  walking  along  a  street  which  was  vested 
in  the  defendants  as  surveyors  of  highways, 
under  18  &  19  Vict.  c.  120.  s.  96,  fell  over  the 
iron  flap  cover  to  a  water-meter  box,  which 
was  imbedded  in  the  pavement,  and  broke 
his  leg.  The  meter  had  been  supplied  by  a 
water  company  to  the  defendants  to  enable 
them  to  water  their  streets  under  the  powers 
given  to  them  for  that  purpose  by  section  116, 
and  the  flap  had  been  worn  smooth  by  traffic. 
In  an  action  to  recover  damages  for  the  in- 
juries sustained  by  the  plaintiff,— i?<9W,  that 
the  defendants  were  liable,  not  as  surveyors 
of  highways,  but  as  owners  of  the  meter,  for 
their  negligence  in  not  keeping  the  iron  flap 
in  repair.  Blackmore  v.  The  Vestry  of  Mile 
End  Old  Town  (App.),  496 
White  V.  The  Hindley  Local  Boa/rd  of  Health 
(44  Law  J.  Rep.  Q.B.  114 ;  Law  Rep.  10  Q.6. 
1 1 9)  followed.    Ibid. 

^—^  new  street :  width  and  openings :  street 
open  at  only  one  end :  Metropolis  Manage- 
ment Amendment  Act,  1862  (25  k,  26  Vict. 
c.  102),  s.  98.  The  Metropolitan  Boa/rd  of 
Worhs  V.  Steed  and  Another  (M.C.  22),  413 

18  k  19  Vict.  c.  120,  and  26  &  26  Vict. 

c.  102 :   practice :  right  of  appeal :    order 


Miinioipal  Election — nomination  of  eouneHlor : 
burgess  subseriHng  more  nomination  paper» 
than  there  a/re  vacarteies :  38  Jf"  39  Vict.  o.  40 
(the  municipal  elections  act,  1875), «.  Lsub-s.  2] 
— At  an  election  of  town  councillors,  a  bur- 
gess, after  he  had  subscribed  as  many  nomi- 
nation papers  as  there  were  vacancies,  and 
the  same  (otherwise  duly  subscribed)  had 
been  delivered  to  the  town  clerk,  subscribed 
another  nomination  paper.  Upon  objection  to 
all  those  nomination  papers  upon  the  ground 
that  his  subscriptions  thereto  were  void  under 
the  Municipal  Elections  Act,  1875,  s.  1.  sub-s.  2 
(which  enacts  that  a  burgess  may  subscribe 
as  many  nomination  papers  as  there  are  va- 
cancies, but  no  more),  the  mayor  allowed  the 
objection  against  all : — Held^  upon  petition 
questioning  the  return  of  candidates  returned 
as  the  only  candidates  duly  nominated,  that 
only  the  last  of  the  nomination  papers  con- 
sidered invalid  was  invalid.  Burgoyne  v.  Coh 
lifis,  335 

See  Corrupt  Practices. 


Mniioal  Compoiition.    See  Copyright. 

Mntnal  Credit.  See  Bankbuptcy  ;  Contract; 
Set-opp. 

Kayigation— contract  of.    See  Contract. 

Kegligence — actian  on  behalf  of  relatives  of  dc' 
ceased :  Lord  CampbeWs  act  (9  ^  10  }'tct.  e. 
93);  pecutiiary  interest  in  life  of  deceased]-^ 
The  plaintiff,  as  administrator,  sued  the  defen- 
dants, under  the  provisions  of  9  &  10  Viot.  a 
93,  to  recover  damages  for  the  death  of  his 
son,  who  had  been  killed  by  their  negligence. 
At  the  trial,  the  plaintiff  gave  evidence  to 
the  effect  that  he  was  nearly  blind,  and  was 
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injured  in  his  leg  and  hands,  and  that  the 
deceased  was  always  very  kind  to  him,  and 
nsed  to  contribnte  to  his  support  five  or  six 
years  ago  when  he  required  it : — Seld,  upon 
the  above  facts,  thaf  there  was  some  evidence 
for  the  jury  of  a  reasonable  expectation  of 
benefit  &om  the  continuance  of  the  son's  life, 
entitling  the  plaintifE  to  sue  under  9  &  10 
Vict,  c,  93.  HetJherington  v.  The  North- 
Eoftem  Rail,  Co.,  496 


contract:    sv-pply    of    defective    article: 


injury  to  stranger :  right  of  actiofi] — The 
plaintiff,  a  painter,  had  been  employed  by 
Q.,  who  had  contracted  with  a  shipowner  to 
paint  a  vessel.  The  defendant  had  contracted 
with  the  shipowner  to  erect  a  staging  round 
the  vessel  for  the  purpose  of  having  the  vessel 
painted.  While  engaged  in  painting  the 
vessel  the  plaintiff  fell  from  the  staging  into 
the  dock,  owing  to  the  defective  state  of  one 
of  the  ropes  of  the  staging.  In  an  action  for 
damages  in  consequence  of  injuries  sustained, 
— Seld,  that  the  action  was  notnmintainable. 
ffea/ven  v.  Pender,  465 
George  v.  Skitfin^n  (39  Law  J.  Rep.  Exch.  8 ; 
Law  Bep.  6  Exch.  1)  not  followed.    Ibid. 


TBOPOLis     Local     Management     Act 
Pbacticb. 

Komination.    Bee  Municipal  Election. 

Honsuit.    See  Practice. 

Kote.    See  Bank  of  England  Note. 

Kotico.  See  Bmploybbs' Liability  Act  ;  Pbac- 

TICB. 

Kotioe  of  Action.    See  Action. 
Kovation.    See  Partnership. 
Oath.    See  Evidence. 
Objection;  notice  of.    See  Parliament. 

Ooonpation.    See  Poor. 
Official  Beferee.    See  Practice. 


"^•^ principal  and  agent :  liahility  of  employer 
for  injwy  catued  by  negligence  of  contrac' 
tor's  Teorkmen :  duty  of  employer  to  take 
necessary  precautions  to  prevent  injury'] — 
The  plaintiff  and  defendant  were  the  owners 
of  two  adjoining  houses  with  a  party  wall 
between  them.  The  defendant  employed 
a  competent  architect  and  contractor  to  pull 
down  and  rebuild  his  house.  Before  the  works 
were  completely  executed  the  contractor's 
workmen,  in  order  to  erect  a  wooden  stair- 
case, so  negligently  and  unskilfully  cut  into 
the  party  wall  of  another  house,  which  ad- 
joined the  defendant's  house,  as  to  cause  it 
to  fall,  and  in  consequence  thereof  damage 
was  done  to  the  plaintiff's  house.  The  work- 
men had  no  authority  to  cut  into  the  party 
wall.  The  building  contract  provided  that  no 
deviations  from  the  contract  were  to  be  made 
without  the  written  consent  of  the  defendant 
and  his  architect ;  and  also  that  the  contractor 
was  to  be  responsible  for  all  damage  to  pro- 
perty caused  by  the  negligent  acts  or  want 
of  care  of  himself  or  his  workmen.  In  an 
action  to  recover  damages  for  the  injury  done 
to  the  plaintiff's  house, — Held  (^per  Bao- 
gallay,  L.J.,  Brett,  L.J.;  Holker,  L.J., 
dissenting),  that  the  defendant  was  liable, 
inasmuch  as  a  duty  was  imposed  upon  him 
to  take  all  such  precautions  as  were  ne- 
cessary to  prevent  any  injury  happening  to 
the  plaintifrs  house  during  the  execution  of 
the  works.    Percival  v.  Hughes  (App.),  388 

— -  See  Carrier  ;   Damages  ;   Employers* 
Liability  Act;  Hackney  Carriage;  Me- 


Owner  and  Oeenpier.    See  Poor-rate. 

Parliament — "borough  vote :  amcndnumt :  notice 
of  objection  :  place  of  abode  omitted  :  41  ^* 
42  Vict.  c.  26.  *.  28]— A  Revising  Barrister 
may  amend  a  notice  of  objection  by  adding 
the  place  of  abode.    Adams  v.  Bostock,  176 

In  a  notice  of  objection  to  a  borough  voter,  the 
objector  omitted  to  state  his  place  of  abode. 
The  objector  was  a  solicitor  practising  in 
the  borough.  He  was  clerk  to  the  magis- 
trates, and  coroner.  He  had  resided  in  the 
borough  all  his  life,  and  was  well  known  to 
the  inhabitants.  No  one  was  misled  by  the 
omission : — Held,  that  the  omission  was  a 
mistake  which  the  Revising  Barrister  could 
amend  under  41  &  42  Vict.  c.  26.  s.  28.  sub-s.  2. 
Ibid. 

borough  vote :   registration  :    nem   lodger 

claim:  sufficiency  of  declaration  annexed  to 
notice  vf  claim :  prima  facie  evidence  of  quali' 
fication  :  representation  of  the  people  act,  1867 
(30  ^  31  Vict.  c.  102),  *.  4  ;  parliamentary 
and  municipal  registration  act,  1878  (41  <5' 
42  Vict.  c.  26),  ss.  22,  23,  25,  and  sched.  H, 
form  2]— By  section  23  of  41  &  42  Vict.  c.  26, 
"  in  the  case  of  a  person  claiming  to  vote  as  a 
lodger,  the  declaration  annexed  to  liis  notice 
of  claim  shall,  for  the  purposes  of  revision, 
\>Q  prima  facie  evidence  of  his  qualification  "  : 
— Held  (reversing  the  decision  of  the  Revising 
Barrister),  that  the  section  applied  to  all 
lodger  claimants,  both  new  and  old — as  well 
to  those  who  claim  in  respect  of  lodgings  for 
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the  first  time  under  30  &  31  Vict.  c.  102.  s.  4, 
as  to  those  who,  being  already  on  the  list  of 
voters,  claim  to  be  placed  on  the  list  under  41 
k.  42  Vict.  c.  26.  s.  22 — so  that  a  person  claim- 
ing to  be  put  on  the  list  as  a  lodger  for  the 
first  time  is  not  bound  to  appear  before  the 
Revising  Barrister,  either  personally  or  by  an 
agent,  in  support  of  his  claim ;  but  the  notice 
of  claim  and  declaration  annexed  thereto  are 
to  be  taken  as  prima  facie  evidence  of  his 
qualification,  and  the  Revising  Barrister,  in 
the  absence  of  any  objection  thereto,  is  bound 
to  allow  such  claim.  Nuth  v.  Tamplin  (App.), 
177 

Parliament  (continued) — borough  vote :  occupn- 
tian  franchise :  lodger  or  inhabitant  occupier  : 
pa/rt  of  a  house  :  separately  occupied :  joint 
use  of  other  parts  of  the  liouse :  general  control 
by  landlord  :  30  ^-  31  Hot.  o.  102.  ss.  3  and  4  : 
41  ^'  42  Vict.  c.  26. «.  5]— Where  the  owner  of 
a  house  does  not  let  out  the  whole  of  it,  but 
retains  part  of  it  for  his  own  use  and  resides 
therein,  and  also  does  not  let  out  the  passages 
and  staircases,  but  only  gives  a  right  of  in- 
gress and  egress  to  the  tenants,  retaining  a 
control  over  the  passages  and  staircases  so  as 
to  interfere  and  turn  out  trespassers,  there 
the  inmate  of  part  of  that  house  (whether  he 
has  the  exclusive  use  of  the  room  or  not)  is 
a  '<  lodger  "  within  the  meaning  of  30  &  81 
Vict.  c.  102.  s.  4,  as  explained  by  40  &  41  Vict, 
c.  26.  s.  5.  Bradley  v.  Baylis.  Morfee  v. 
Novis.    Kirby  v.  Biff  en  (App.),  183 

Where  the  owner  of  a  house  lets  out  the  whole 
of  it  in  separate  apartments  so  as  to  demise 
the  passages,  but  reserving  to  the  inmates  of 
the  several  floors  a  right  of  ingress  and  egress, 
and  retaining  no  control  over  the  house  either 
by  himself  or  his  servants,  there  each  inmate 
is  an  "  inhabitant  occupier  "  within  the  mean- 
ing of  30  k.  31  Vict.  c.  102.  s.  3,  as  explained 
by  40  &  41  Vict.  c.  26.  s.  5.     Ibid. 

Per  Jessel,  M.R. — The  question  whether  a  per- 
son is  an  "  inhabitant  occupier  "  or  a  "  lodger  " 
within  the  meaning  of  these  statutes  depends 
upon  the  circumstances  of  each  particular 
case,  and  no  exhaustive  definition  can  be  given. 
Ibid. 

A  claimant,  furnished  and  occupied  with  his 
wife  and  family,  during  the  qualifying  year, 
a  room  in  a  dwelling-house.  The  landlord, 
who  resided  on  the  premises,  exercised  a 
general  control  over  them,  but  rendered  no 
services  to  the  claimant  either  by  himself  or 
his  servants.  In  all  other  respects  the  claimant 
was  entitled  to  be  put  on  the  occupiers'  list : 
— Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division),  that  the  claimant  was  not 
an  inhabitant  occupier  as  tenant  of  a  dwelling- 
house  within  the  meaning  of  30  k  31  Vict. 
c.  102.  s.  3,  but  was  a  "  lodger  "  within  sec- 
tion 4  of  the  same  Act,  as  explained  by  41 
k  42  Vict.  0. 26.  s.  6.    Ibid. 

A  claimant  furnished  and  occupied  two  rooms 
on  the  first  floor  of  a  dwelling-house.    One 


room  was  used  as  a  bedroom,  and  the  other 
as  a  sitting  or  living  room.  The  claimant's 
landlord  was  the  tenant  of  and  resided  in  the 
rest  of  the  house.  Both  the  claimant  and  his 
landlord  had  keys  of  the  outer  door,  and  used 
a  certain  wash-house  attached  to  the  house 
in  conmion,  but  the  landlord  alone  was  rated 
and  paid  the  rates.  In  all  other  respects  the 
claimant  was  entitled  to  be  pat  on  the  oocn- 
piers'  list : — Held  (reversing  the  judgment  of 
the  Queen's  Bench  Division),  that  the  occu- 
pation of  the  claimant  was  that  of  a  '*  lod^iget " 
within  the  meaning  of  30  k  31  Vict.  c.  102. 
s.  4,  as  explained  by  41  k  i2  Vict.  c.  26.  s.  6. 
Ibid. 
A  claimant  occupied,  during  the  qualifyiag 
year,  two  rooms  on  the  first  floor  of  a  dwelling* 
house  which  contained  eight  rooms.  8u& 
rooms  were  not  structurally  severed  from  the 
rest  of  the  house  nor  separately  rated.  The 
remaining  rooms  were  also  let  out  to  tenants. 
The  landlord  did  not  reside  in  the  house,  nor 
did  he  either  by  himself  or  his  servants  render 
any  services  to  the  tenants  or  retain  any  con- 
trol over  the  house  or  any  part  of  it.  The 
passages  and  staircases  were  not  demised  to 
the  claimant  or  the  other  tenants,  bat,  together 
with  the  outer  door  and  other  conveniences, 
were  used  by  them  in  common.  The  land- 
lord paid  all  the  rates  and  taxes,  and  repaized 
the  house  both  inside  and  oat : — Held  (affirm- 
ing the  judgment  of  the  Queen's  Bench 
Division),  that  the  claimant  was  an  '*  inhabi- 
tant occupier  "  of  a  dwelling-hoose  within  the 
meaning  of  30  k  31  Vict.  o.  102.  s.  3,  as  ex- 
plained by  41  &  42  Vict.  c.  26.  s.  5.    Ibid. 

See  Writ  of  Summons. 

FartnenlLip  -nskange  by  suhstituHon  of  new  for 
retiring  partner:  ecntinued  dealings  mth 
firm  without  notice  of  change :  right  to  charge 
either  old  or  new  partner  :  election^ — ^Where 
a  change  is  made  in  a  partnership  by  the 
retirement  of  an  old  and  the  admission  of  a 
new  member,  a  customer  of  the  original 
partnership  who,  after  the  change,  but  with- 
out notice  thereof,  supplies  g^oods  to  the  firm, 
has  the  option  to  charge  the  firm  as  composed 
before  the  change,  or  as  existing  when  the 
goods  were  sold.  He  cannot  hold  both  oat- 
going  and  incoming  partners  liable.  Searfv. 
Jardine,  H.L.,  613. 

A  customer  under  such  circomstanoes,  after 
subsequently  receiving  notice  of  the  change, 
sued  the  new  partnership,  and  upon  their 
becoming  bankrupt  proved  in  tne  bank- 
niptoy  :-^Held,  that  he  had  made  his  election 
to  charge  the  new  firm,  and  that  such  election 
was  irrevocable  and  barred  his  right  to  sue 
an  outgoing  partner.    Ibid. 

Penalty.  See  Local  Boabd;  Solicitob  ahd 
Fboctob. 


^ 
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FeriU.    See  Ship  and  Shipping. 

FhftraiMy  Aet,  1868  (31  k  32  Vict.  c.  121),  s. 
17) :  sale  of  poisons :  name  and  address  of 
seller.     Templeman  v.  Traffard  (M.O.  4),  78. 

Pleading — lihel :  general  denial  that  **  defendant 
faUely  and  maUeiously  published  o/  and  eon- 
eeming  the  plaintiff"  :  Order  XIX.  rules  17, 
18  a/nd  19]— In  an  action  for  libel  the  defen- 
dant may  not  deny  generally  in  his  statement 
of  defence  that  "the  defendant  wrote  or 
published  the  same  falsely  or  maliciously, 
as  alleged,"  bnt  must  set  oat  the  facts  upon 
which  he  relies,  either  to  shew  justification 
or  privilege.    Belt  v.  Latces^  359 

See  Ck>NTBACT ;  Pbaotigb. 

Poll,  right  to.    See  Publio  Libbabibs. 

Poor — rating  qf  ewner  or  immediate  lessor  in- 
stead qf  oecupier :  house  let  at  rent  or  rate 
not  exceeding  20^.  a  year:  weekly  tenancies: 
eonstruction  of  69  Qeo,  3.  c.  12.  #.  19]— By  69 
Geo.  3.  c.  12.  s.  19,  the  vestry  of  any  parish  are 
empowered  to  resolve  and  direct  that  "the 
owner  or  owners  of  all  honses,  apartments  or 
dwellings  in  sach  parishes,  being  the  imme- 
diate lessor  or  lessors  of  the  actual  occupier 
or  occupiers,  which  shall  respectively  be  let 
to  the  occupiers  thereof  at  any  rent  or  rate 
not  exceeding  20/.  nor  less  than  62.  by  the 
year,  or  for  any  less  term  than  one  year  on 
any  agreement  by  which  the  rent  shall  be 
reserved  or  made  payable  at  any  shorter  period 
than  three  months,  shall  be  assessed  to  the 
rates  for  the  relief  of  the  poor,  for  and  in 
respect  of  such  houses,  apartments  or  dwell- 
ings,** instead  of  the  actual  occupiers ;  and 
the  vestry  are  also  authorised  from  time  to 
time  to  rescind,  renew,  vary  and  amend  every 
such  resolution  and  direction  as  they  shall 
see  occasion,  "so  as  no  such  resolution  or 
direction  shall  extend  to  assess  or  charge  the 
owner  of  any  house,  apartment  or  dwelling 
which  shall  be  let  at  a  greater  rent  than  20?. 
or  less  than  6/.  as  aforesaid": — Held  (by 
LOBD  COLBBIDOB,  O.J.,  and  Bbbtt,  L.J. — 
Back^allat,  L.J.,  dissenting — reversing  the 
judgment  of  Huddlbston,  B.,  but  affirming 
that  of  Hawkins,  J.),  that  this  section  was 
limited  in  its  application  to  houses  let  at  a 
rent  not  exceeding  202.  nor  less  than  62.  a 
year;  and  consequently  that  the  owner  of 
houses  let  to  weekly  tenants  at  a  rent  ex- 
ceeding 20/.  a  year*  was  not  liable  to  be 
assessed  to  the  poor-rate  instead  of  the  actual 
occupiers.  lies  v.  Ths  Assessment  Committee 
of  West  Ham  Union  (App.),  17 


-*  notice  of  rate:    extra*parochial   place: 
duty  of  overseers:  17  Geo.  2.  o.  3.  s.  1:  7 


Will.  4.  and  1  Vict.  c.  45.  s.  2 :  place  where 
no  church  or  chapel:  publication  of  rate. 
The  Queen  v.  Dyott  and  others  (Justices  of 
Staffordshire),  and  Levett  (M.C.  104),  626 

—  rateable  value :  btiUdings  occupied  by 
municipal  corporations  for  purposes  defined 
by  statute] — The  gross  estimated  rental  and 
rateable  value  of  buildings  occupied  by  mu- 
nicipal corporations  and  other  public  bodies 
are  to  be  ascertained  for  the  purpose  of 
parochial  assessment  by  reference  to  the 
amount  of  rent  which  a  tenant,  unfettered 
as  to  user  and  unrestricted  as  to  charges, 
would  give  if  the  premises  were  in  the  market, 
and  not  by  reference  to  the  annual  profit,  if 
any,  made  or  capable  of  being  made  by  those 
using  the  premises  for  public  purposes.  The 
Overseers  of  the  Poor  of  the  Township  of 
ChorUonrupen-Medlooh  v.  The  Guardians  qf 
the  Poor  of  the  Charlton  Union  and  the  Over- 
seers  qf  the  Poor  qf  the  Township  ofArdwich, 
468 


—  rating :  market  tolls :  user  of  the  soil : 
tolls  in  the  nature  of  stallage.  The  Duke  of 
Bedford  v.  The  Overseers  of  8t,  Paul,  Oovent 
Garden  (M.C.  41),  388 


rating:  occupation:  bookstalls  in  a  rail 


way  station,    ^nith  v.  The  Assessment  Com* 
mitteefor  Lambeth  and  others  (M.C.  106),  628 

— —  order  of  removal :  exemption  by  resi- 
dence :  widow :  residence  partly  during  life 
of  husband :  9  &  10  Vict.  c.  66.  s.  1 :  11  &  12 
Yict.  a  111.  s.  1.  Beg.  v.  The  Overseers  qf 
the  Township  qf  Manchester  (M.O.  6),  327 


settlement   by   residence :    removal   to 


parish  in  the  same  union :  39&  40  Yict.  a  61. 
s.  34.  The  Guardians  of  the  Poor  qf  Sunder- 
land  V.  The  Clerk  qf  the  Peace  of  the  County 
of  Sussex  (M.O.  33),  398. 

Praetiee — appeal:  interpleader:  appeal  on 
costs:  Judicature  aet,  1873,  s,  49;  rules  of 
court,  order  I.  rule  2] — The  provision  in  seo- 
tion  49  of  the  Judicature  Act,  1873,  that  no 
order  of  the  Court  or  of  any  Judge  thereof 
as  to  costs  only  shall  be  subject  to  any  appeal, 
except  by  leave,  applies  to  orders  made  in 
interpleader  proceedings  as  well  as  to  orders 
in  other  proceedings  in  the  High  Court : — So 
held  by  the  Court  of  AppeaL  Hartmont  v. 
Fbster  (App.),  12 

^—  attachment  of  debt :  trust  money :  absence 
qf  suggesHon  by  garnishee  :  equitable  jurisdic- 
turn  qf  judge  :  order  XL  F.  rules  6  and  7] — 
Where,  in  garnishee  proceedings,  there  is 
reasonable  suspicion  that  money  sought  to  be 
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attached  does  not  belong  to  the  judgment 
debtor,  but  is  trust  money,  the  Judge  has 
jurisdiction  over  the  matter  (even  though  no 
suggestion  has  been  made  by  the  garnishee 
under  Order  XLV.  rule  6,  that  the  money 
belongs  to  some  third  person),  and  can  order 
an  issue  to  be  tried  whether  or  not  the  money 
is  trust  money.  Roberts  v.  Death.  Castle 
(^ga/mUhee) ;  Wells  and  Wife  (^claimants) 
(App.),  15 
The  Judge  also  has  power,  under  Order  XLV, 
rule  7,  to  make  such  an  order  (jfer  Cotton, 
L.J.,  and  Lindley,  L.J.)*    Ihid. 

Praotioe  (continued) — cause  remitted  U  oaunty 
court  for  trial :  appeal  from  judgment  of  di' 
visional  court :  30  <^'  31  Vict.  c.  142.  s,  10 : 
judicature  acti  1873,  *.45] — An  action  brought 
in  the  High  Court,  but  remitted  for  trial  be- 
fore a  County  Court,  under  30  &  31  Vict.  c. 
142.  8.  10,  becomes  thereby  a  cause  in  the 
County  Court,  so  that  there  can  be,  under 
section  45  of  the  Judicature  Act,  1873,  no 
appeal  from  the  judgment  of  a  Divisional 
Court  on  a  motion  in  the  cause,  unless  leave 
to  appeal  be  obtained.  Bowles  v.  Drake  <J'  Co. 
(App.),  66 

-^—  costs :  no)isuit :  costs  of  issues  on  which 
plaintiff  is  nonsvited:  ambiguity  as  to  costs 
in  judgment :  procedure^ — If  a  plaintiff  suc- 
ceeds on  some  issues  but  is  nonsuited  on 
others,  and  no  order  is  made  as  to  costs  in 
the  judgment,  the  defendant  is  entitled  to 
the  costs  of  the  issues  on  which  the  plaintiff 
has  been  nonsuited.  Abbott  and  another  v. 
Andrews,  641. 

Application  ought  to  be  made  to  the  Judge  who 
tried  the  case,  in  the  event  of  there  being  any 
ambiguity  as  to  costs  in  the  judgment. 
Ibid. 

«>—  costs :  reference  by  consent :  costs  of  the 
action  to  abide  event:  award  for  less  than 
201,  in  [action  of  contract :  plairdnff  not  en' 
titled  to  costs :  county  courts  act,  1867  (30  ^ 
81  Vict.  c.  142),  *.  5]— Where  an  action  has 
been  referred  by  consent  upon  the  terms  that 
the  costs  of  the  action  sh^l  abide  the  event, 
and  the  award  is  for  less  than  20/.  in  an 
.action  founded  on  contract,  the  plaintiff  is 
deprived  of  his  costs  by  section  5  of  the 
County  Courts  Act,  1867,  unless  an  order  or 
certificate  has  been  obtained.  Fergusson  v. 
Damson  (App.),  266 

Jofies  ▼.  Jones  (7  Com.  B.  Rep.  N.S.  832 ;  29 
Law  J.  Bep.  C.P.  151)  overruled.    Ibid. 

»-.  costs :  taxation  between  solicitor  and  client : 
employment  of  counsel  at  chambers :  rules  of 
courtt  1876 :  costs,  rule  14] — Bule  14  of  Special 
Allowances  (Costs),  1875,  by  which  no  costs 
of  counsel  attending  Judges'  chambers  shall 
in  any  case  be  allowed  on  taxation  unless  the 
Judge  certifies  the  case  to  be  a  proper  one 


for  counsel  to  attend,  applies  to  taxation  of 
costs  between  solicitor  and  client,  as  well  as 
between  party  and  party.  In  re  Chapman,  337 


costs :  oral  examination  of  party :  omitting 


to  anstver :  order  XXXI.  rule  10  ;  order  L  V. 
rule  1] — An  order  was  made  by  the  Master 
at  chambers  that  the  plaintiff,  who  had  in- 
sufficiently answered  interrogatories,  should 
be  examined  viva  voce,  and  should  pay  the 
costs  of  and  occasioned  by  the  examination 
in  any  event  : — Held,  that  the  Master  had 
jurisdiction  to  make  such  order  as  to  costs. 
Vickary  v.  TJie  Great  NoHhern  Rail,  Co.,  462 


counter-claim  by  the  plaintiff  in  reply  as  to 


matters  arising  after  writ,  and  before  delivery 
of  statement  of  defence  and  counter-claim: 
judicature  act,  1873  (36  4"  37  Vict.  c.  66),  s. 
24,  sub'SS.  3  and  7  :  orders  XIX.  rule  19,  XX. 
rules  1  and  2,  XXIV.  rules  2  and  3,  XXVI J. 
rule  1] — The  plaintiff  brought  an  action  to 
recover  arrears  of  rent  of  a  farm  down  to  Mid- 
summer, 1881.  The  defendant  by  his  counter- 
claim, delivered  after  the  29th  of  September, 
claimed  the  amount  due  to  him  on  a  i^uation 
as  outgoing  tenant.  The  plaintiff  in  reply, 
"  by  way  of  set-off  and  counter-claim, "claimed 
the  quarter's  rent  due  on  the  29th  of  Sep- 
tember, and  also  a  sum  paid  by  him  for  titiie 
rent-charge  left  unpaid  by  the  defendant. 
On  application  by  the  defendant  to  strike  out 
this  reply, — Held,  that  the  plaintiff  was  en- 
titled to  set  up  such  counter-claim  In  reply. 
Tohe  V.  Andrews,  281 

— —  county  court :  county  courts  act,  1875  (38 
i^'  39  Vict.  c.  60),  *.  6;  employers^  lioHUty 
act,  1880  (43  4'  44  Vict.  c.  42),  «.  7 ;  notice 
of  injury,  inffioiency  of] — ^At  the  trial  of  an 
action  in  the  County  (5ourt  the  Judge  took  a 
note  of  the  evidence,  and  gave  the  defendants 
leave  to  move  on  one  point,  no  other  question 
of  law  being  raised :—  Held,  that  on  the  ap- 
peal the  defendants  could  not  be  heard  on  a 
point  of  law  which  had  not  been  raised  before 
the  County  Court  Judge  at  the  trial.  Clarhson 
v.  Mvtsgrave  ^  Son,  525 

A  notice  of  action  under  the  Employers*  Lia- 
bility Act,  1880  (43  &  44  Vict.  c.  42),  s.  7,  is 
good  which  in  substance  states  the  cause  of 
injury,  andwhioh,  although  inaccurate  or  de- 
fective, does  not,  in  the  opinion  of  the  Judge 
who  tries  the  action,  prejudice  or  mislead 
the  defendant  in  his  defence.    Ibid. 


— -  cross  actiotis :  summons  to  stay :  party  to 
be  plaintiff:  burden  of  proof :  judicature  act, 
1873  (36  <^-  37  Vict.  o.  66),  s.  24.  sub-s.  7]— 
When  application  is  made  to  stay  one  of  ttvo 
cross  actions  arising  out  of  the  same  subject- 
matter,  no  inflexible  rule  exists  as  to  which 
action  ought  to  be  stayed  or  as  to  which 
litigant  ought  to  be  allowed  to  proceed  as 
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plaintiff  with  his  action.  Generally  that  plain- 
tiff will  be  allowed  to  proceed  on  whom  the 
burden  of  proof  substantially  lies,  although 
the  circumstances  of  each  case,  such  as  priority 
of  issue  of  writ  and  comparative  importance 
of  the  claim  or  cause  of  action,  are  matters 
to  be  considered  in  determining  the  question. 
Thanutm  v.  The  S&uth  Eastern  Bail,  Co,  The 
&mth  Eoitern  Hail  Co,  v.  Thonuon  (App.),  322 

—  impeetion  of  doe%t>ment$:  shorthand  notet 
of  trial  of  previaut  acti4m  :  priciUge] — An 
issue  had  been  directed  in  an  action  to  deter- 
mine whether  the  defendant  in  such  action 
had  executed  a  certain  agreement.  The  de- 
fendant, during  l^e  trial  of  such  issue,  caused 
a  shorthand  note  of  the  proceedings  to  be 
taken,  having  meanwhile  commenc^  an  ac- 
tion against  other  persons  for  conspiring  to 
defraud  him,  and  to  utter,  knowing  it  to  be 
a  forgery,  the  agreement  in  question  in  that 
issue.  The  defendants  in  such  second  action 
sought  inspection  of  the  shorthand  notes. 
The  plaintiff  claimed  that  they  were  privi- 
leged from  inspection,  on  the  ground  stated 
in  his  affidavit  that  they  were  taken  **  for  the 
purpose,  amongst  others,'*  of  his  case  in  the 
second  action: — Held^  that  the  shorthand 
notes  were  privileged  from  inspection,  and 
that  it  was  not  essential  that  the  afKdavit 
claiming  privilege  should  shew  that  they  came 
into  existence  exclusively  for  the  purpose  of 
the  second  action.    Nordon  v.  Defriei,  415 

—  interpleader  :  appeal :  order  made  by  court 
in  a  tummanry  manner :  common  law  procedure 
act  (23  ^  24  Vict,  c,  126),  tt.  14  and  17]— 
When  a  Judge  at  chambers  refers  an  inter- 
pleader sunmions  to  the  Court,  and  the  Court 
gives  judgment  and  makes  an  order  thereon 
without  directing  an  issue,  that  order  is  final, 
and  no  appeal  can  be  brought  from  that  judg- 
ment. Arner  V,  Briflgett ;  Wright  {claimant) 
(App.),  377 

—  interrogaiorien :  iuffieiency  of  answer :  judi- 
catwre  act,  1873,  t,  25.  sub-t.  llJ^Action  for 
libel.  Interrogatory  administered  to  B  the 
defendant,  by  A  the  plaintiff,  as  to  the  con- 
tents of  a  letter  alleged  by  A  to  have  been 
written  by  B  to  a  third  person.  B  in  answer 
swore  she  had  no  recollection  of  the  exact 
words  in  the  said  letter  contained : — Held  (by 
Gbovs,  J.,  on  appeal  from  order  of  Lind- 
LET,  J.,  reversing  order  of  Mastbb  Pollock 
for  further  and  better  answer),  that  B  could 
not  be  called  on  to  answer  further  as  to  the 
contents  of  a  document  of  which  she  swore 
she  had  no  recollection.  JBield  also  (by  Bo  wen, 
J.),  that  on  principle  B  ought  not  to  be  called 
on  to  give  secondary  evidence  of  a  document 
as  to  which  it  is  not  proved  that  it  is  in  her 
possession,  or  In  that  of  any  one  whom  she 
oould  compel  to  produce  it,  bat  which  might 


even  be  in  the  possession  of  A  himself.  Dal* 
rymple  v.  Leslie,  61 
Semhle  {per  Grove,  J.),  section  25  (sub-section 
11)  of  the  Judicature  Act,  1873,  refers  to 
"  rules  "  of  equity,  not  to  "  practice."    Ibid. 


married  woman   siting  without  husband: 


special  leave :  security  for  costs :  separate  pro' 
perty:  order  XVI.  rule  8] — A  married  woman 
who  has  obtained  leave  to  sue  without  her 
husband  under  Order  XYI.  rule  8,  and  has 
separate  property  available  for  costs  in  the 
event  of  judgment  being  obtained  against  her, 
will  not  be  required  to  give  security  for  costs. 
Brown  v.  ^orth  (App.),  365 


—  motion  for  judgment  on  admissions  in  the 
pleadings  :  coitnter-olaim :  default  in  delitt&r' 
ing  reply  :  orders  XXIX,  rule  12,  XXXVI, 
rules  4  and  4a,  and  XL.  rule  11] — Where  a 
defendant  delivers  his  statement  of  defence 
and  counter-claim,  and  plaintiff  does  not  de- 
liver his  reply  within  the  time  limited,  the 
defendant  is  entitled  upon  motion  to  sign 
judgment  on  the  claim  and  count er-cl^m  on 
the  admissions  in  the  pleadings  under  Order 
XL.  rule  11.    Lumsden  v.  Winter,  413 

—  order  XIV.  rule  1 ;  action  against  married 
woman  :  form  of  order"] — Judgment  cannot  be 
signed  against  a  married  woman  personally 
for  the  price  of  goods  supplied  to  her  during 
coverture.  An  order  for  leave  so  to  sign  judg- 
ment under  Order  XIV.  rule  1  is  therefore 
wrong  in  form.  The  order  should  be  for  an 
enquiry  as  to  the  existence  of  separate  estate 
chargeable  with  the  debt  sued  for,  and  a 
declaration  that  such  separate  estate  (if  any) 
is  chargeable  therewith.  Burrant  v.  Rioketts 
and  Wife,  426 

order  XLIV,  rule  2:  attachment:  notice 


to  party  sought  to  be  attaehed] — A  writ  of 
attachment  must  be  moved  for  on  notice  of 
motion  to  the  party  sought  to  be  attached. 
The  Court  will  not  hear  an  ex  parte  appli- 
cation for  a  rule  nisi.  Ex  parte  the  Sheriff 
of  Yorkshire  ;  in  re  Eynde  v.  Oould,  425 


plaintiff  ordered  to  pay  costs  :  stay  of  pro- 
ceedings']— There  is  no  rule  of  practice  by 
which  a  plaintiff  ordered  to  pay  costs  in  the ' 
course  of  an  action,  but  not  paying  them,  is 
liable  to  have  bis  action  stayed  until  they 
are  paid.    Morton  v.  Palmer,  307 

Reversal  of  an  order  to  stay  proceedings  made 
at  chambers  on  the  strength  of  an  order 
of  the  Court  of  Appeal,  setting  aside  the 
verdict  for  the  plaintiff*,  and  granting  a  new 

^  trial,  and  further  directing  the  plahitiff  to 
pay  the  costs  of  the  appeal  and  of  the  motion 
below     Ibid. 
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QUEEN'S  BENCH  DIVISION. 
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Praetiea  (continued) — reference  of  isiuet  of  fact 
far  trial  by  official  or  special  referee  :form  ofre* 
port :  judicature  act,  1 873, «.  67  a/nd  58 :  order 
XXXVI,  rule  34]— A  referee  acting  under 
gcction  67  of  the  Judicature  Act,  1873,  is  not 
bound  to  set  out  in  his  report  the  reasons 
or  grounds  upon  which  he  has  arrived  at  the 
findings  of  fact  referred  to  him  for  trial ; 
but  the  Ck)urt  has  power,  under  Order 
XXXVL  rule  34,  to  require  any  explanation 
or  reasons  from  the  referee  as  to  the  principle 
upon  which  the  findings  of  fact  have  been 
arrived  at  by  him.  Miller  v.  PiUing  (App.), 
481 

reference  of  matters  requiring  prolonged 

examination  of  documents  or  scientific  or  local 
investigation:  discretion  of  judge  to  refer: 
jurisdiction  of  Court  tf  Appeal  to  review  dis- 
cretion :  judicature  act,  1873,  s.  57]— The  Court 
of  Appeal  has  jurisdiction  to  review  the  dis- 
cretion exercised  by  a  Judge  under  the  pro- 
visions of  section  57  of  the  Judicature  Act, 
1873,  which  empower  him  to  refer  any  ques- 
tion or  issue  of  fact  which  may  arise  "in 
any  cause  or  matter  requiring  any  prolonged 
examination  of  documents  or  accounts,  or  any 
scientific  or  local  investigation,"  which  cannot 
in  the  opinion  of  such  Judge  conveniently 
be  made  before  a  jury.  But  as  a  general 
rule  the  Court  will  only  interfere  where  it 
clearly  appears  that  such  discretion  has  been 
improperly  exercised :— 5b  held,  per  Bbbtt, 
L.J.,  and  Holkbb,  L.J. ;  Lord  Colbridgk, 
C.  J.,  dissenticnU,  Omerod  v.  The  Todmordcn 
Joint  Stock  Mill  Co,  {Lim,)  (App.),  348 

reply :  non-delivery  within  time :  judgment 

on  admissions  in  pleadings  :  rules  Cf  court, 
order  XXIV,  rule  I ;  order  XXIX,  rule  12  ; 
order  XL.  rule  11]— Where  the  plaintiff  failed 
to  deliver  a  reply  to  the  defendant's  state- 
ment of  defence  within  the  three  weeks 
prescribed  by  Order  XXTV.  rule  1,  but  sub- 
sequently delivered  a  reply  before  the  de- 
fendant gave  notice  of  motion  to  enter  final 
judgment,  the  Court  refused  to  order  final 
Judgment  to  be  entered  for  the  defendant. 
Grofves  v.  Terry,  464 

solicitor :  charging  order  on  money  in  court : 

substituted  service  of  summons  to  pay  out  money 
in  court  to  solicitor']— ^L,  having  obtained  a 
charging  order  under  23  k  24  Vict.  c.  127. 
s.  28,  on  a  sum  in  Court  belonging  to  the  de- 
fendant, in  respect  of  his  taxed  costs  as  soli- 
citor for  the  defendant,  took  out  a  summons 
calling  on  the  defendant  to  shew  cause  why 
the  money  should  not  be  paid  out  of  Court  to 
him,  in  part  satisfaction  of  his  costs.  The 
defendant  successfully  evaded  service  of  the 
summons.  The  Court  of  Appeal  ordered  a 
notice  to  be  put  up  in  the  Master's  office, 
to  the  effect  that  the  summons  had  been 
issued,  and  would  be  taken  to  have  been 


duly  served  upon  the  defendant  if  he  dad  not 
appear  within  one  month  from  the  date  of 
such  notice;  that  a  similar  notice  should  be 
inserted  in  the  Times  newspaper ;  and  should 
also  be  sent  to  one  L.,  who  was  the  last  person 
who  acted  as  the  defendant's  solicitor ;  and 
to  one  H.,  who  was  one  of  the  defendant's 
friends.  Hunt  v.  Austin;  ex  parte  Mason 
(App.),  465 

—  staying  execution  pending  appeal  to  house 
cf  lords:  appeal  as  to  amount  ef  damages 
only] — ^An  application  to  stay  execution  in\l 
not  be  granted  by  the  Court  of  Appeal  in 
order  to  give  a  party  who  is  dissatisfied  with 
the  amount  of  damages  assessed  by  a  jury  an 
opportunity  to  decide  whether  he  will  i4^>eal 
or  not  to  the  House  of  Lords.  Webber  ▼• 
The  London,  Brighton  and  South  Coast  Bail. 
Co.  (App.),  154 


—  third  party :  costs  of  aU  proceedings : 
cretion  of  court :  appeal :  judieature  act,  1873, 
M.  24  {suh-s,  3)  and  49 ;  order  XVI.  rule 
18  ;  order  LV.  rule  1  .*  sub-lease :  impUed 
contract  of  indemnity] — The  plaintiff  let  cer- 
tain premises  to  the  defendant  by  a  lease, 
which  contained  a  covenant  to  repair.  The 
defend^mt  under-let  the  premises  to  H.  by  an 
agreement  made  <*  subject  in  all  reroects  to 
the  terms  of  the  existing  lease  and  the  cove- 
nants and  stipulations  contained  therein." 
The  plaintiff  sued  the  defendant  for  breaches 
of  the  covenant  to  repair ;  and  notice  of  the 
plaintiff's  claim  was  given  by  the  defend- 
ant to  H.,  who  was  subsequently  made  a  third 
party  under  Order  XVI.  rule  18.  The  two 
cases  were  tried  separately  by  an  official 
referee,  who  reported  that  64/.  2s,  M.  was 
due  in  each  case  as  damages  for  non-repair. 
Judgment  was  g^ven  for  the  plaintiff  for 
that  sum  against  the  defendant,  who,  in  his 
pleadings,  claimed  from  the  third  party  the 
amount  of  the  judgment  and  the  costs  of 
defending  that  action.  The  third  party  de- 
murred to  the  claim  for  costs,  but  the  Divi- 
sional Court  overruled  the  demurrer,  and  also 
ordered  the  third  party  to  pay  all  the  costs 
of  the  action,  including  the  costs  of  the  pro- 
ceedings between  the  plaintiff  and  defen- 
dant : — ffeld  (affirming  the  decision  of  the 
Divisional  Court),  that  the  demurrer  was  pro- 
perly overruled ;  and  that,  as  H.  had  been 
duly  made  a  third  party  to  the  action  under  the 
Judicature  Act,  1873,  s.  24.  sub-s.  3,  and  Order 
XVI.  rule  18,  the  costs  of  all  the  proceedings, 
including  the  costs  of  the  proceedings  brought 
by  the  plaintiff  were  in  the  discretion  of 
the  Court  within  the  meaning  of  Order  LV., 
so  that  there  was  no  appeal  by  reason  of 
section  49  from  an  order  dealing  with  those 
costs.  Held  also  (per  Bbett,  L.J.,  and 
Cotton,  L.J.),  that  the  defendant  could  re- 
cover these  costs  from  the  third  party  as 
damages,  since  the  agreement  between  them 
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amounted  to  an  implied  contract  to  indem- 
nify him  against  snch  costs.  Homhy  v.  Card' 
well.    Hanhvry  (third  party)  (App.),  89 


rrrit  in.  name  of  firm  :  nervice  of  partner. 


good  MTvice  on  firm  :  default  of  appearance 
of  one  of  aeveral  partners :  judgment  :  order 
IX.  rttle  6  .•  order  XLII,  rule  8]— Where 
one  of  the  partners  of  a  firm  has  failed  to 
enter  an  appearance  to  a  writ  which  has  been 
issaed  in  the  name  of  the  firm,  and  which  has 
been  served  on  one  of  the  partners  under 
Order  IX.  rule  6,  the  plaintiff  is  not  entitled 
to  enter  judgment  against  that  partner  in- 
dividually, but  must  proceed  with  the  action, 
and  having  obtained  judgment  against  the 
firm,  may  then,  under  Order  XLU.  rule  8, 
issue  execution  against  such  partner.  Jack- 
son V.  Litchfield  and  Sons  (H.L.),  327 


See  DiscovEBT ;  Husband  and  Wife. 


Principal  and  Lgtiki— foreign  consignor  and 
London  consignee :  contract :  unnamed 
foreign  principal :  goods  insured  by  consignee 
and  lost :  right  of  parties  to  insurance 
moneys:  custom  of  trade']  —  The  plaintiffs, 
merchants  at  Havannah,  employed  D.  &  Co., 
commission  agents  at  Havannah.  to  ship  and 
consign  goods  for  sale  to  the  defendants,  the 
bankers  and  agents  in  London  of  D.  k  Co. 
The  defendants  knew  nothing  of  the  plain- 
tiffs, and  only  dealt  with  D.  &  Co. ;  and  the 
goods  were  consigned  in  the  name  of  D.  it, 
Co.,  and  all  the  shipping  documents  were  in 
their  names.  The  general  course  of  business 
between  D.  k  Co.,  and  the  defendants  was 
for  the  defendants  to  make  advances  to  D.  & 
Co.  on  general  account,  on  the  understanding 
that  D.  k.  Co.,  should  remit  them  cash,  bills 
or  goods  to  cover  such  advances.  On  the 
28th  of  July,  1881,  the  defendants  re- 
ceived a  telegram  from  D.  k,  Co.,  requesting 
them  to  insure  the  goods  in  question.  The 
next  day  the  defendants  wrote  in  reply, 
acknowledging  the  telegram,  and  stating  that 
they  had  taken  out  a  provisional  policy  for 
the  amount  named.  On  the  9th  of  August 
the  defendants  received  a  letter  from  D.  k 
Co.,  written  on  the  24th  of  July,  which  in- 
formed them  that  there  was  an  unnamed 
principal  (who  were  in  fact  the  plaintiffs). 
This  letter  the  defendants  answered  on 
the  10th  of  August.  The  policy  was  per- 
fected in  the  usual  way  on  the  18th  of 
September  on  behalf  of  all  parties  interested. 
D.  k  Co.  failed  a  few  days  before  the  18th  of 
September.  The  goods  were  lost  at  sea; 
but  before  the  underwriters  paid  the  defen- 
dants the  insurance  moneys  the  plaintiffs 
claimed  to  be  entitled  to  the  proceeds  of  the 
policies.  The  defendants  knew  of  this 
claim,  but  claimed  to  retain  and  set  off  the 
policy  mone3's  against  the  bahince  due  to 
them  on  the  general  account  between  them 
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and  D.  &  Co.    To  an  action  by  the  plaintiffs 
for  the  insurance  moneys  the  defence  was — 
First,  that  there  was  no  privity  of  contract 
between     the    plaintiffs    and     defendants ; 
secondly,  that  the  contract   between  D.  k 
Co.  and  the  defendants  was  governed  by  the 
Spanish  law  which  prevailed  at  Havannah, 
and  by  which  the  defendants  were  entitled 
to  treat  D.  k  Co.  as  principals ;  and,  thirdly, 
that  there  was  a  well-known  course  of  busi- 
ness between  foreign  consignors  and  London 
merchants,  for  the  latter  to  make  advances  to 
the  former  against  goods  and  shipping  docu- 
ments, on  the  terms  that  the  London  mer- 
chants were  entitled  to  hold  the  proceeds  of 
all  goods  so  consigned ;  or,  if  they  were  lost 
at  sea,  the  insurance  moneys  against  any 
balance  tliat  might  be  due  to  them  on  their 
general  account  current  with  the  consignors : — 
Held,,  that  the  contract  between  D.  k  Co.  and 
the  defendants  was  governed  by  English  law, 
and  that  the  persons  who  could  sue  and  be 
sued  on  that  contract  in  England  must  also 
be  determined    by    English  law;    that    by 
English  law  it  was  settl^  that  the  plaintiffs, 
as  unnamed  principals,  could,  under  the  cir- 
cumstances, sue  the  defendants,  and  the  fact 
that  the  plaintiffs  were  foreigners  carrying  on 
business  abroad  made  no  difference ;  that  the 
alleged  usage  of  trade  was  not  proved  ;  and 
that  the  plaintiffs  were  therefore  entitled  to 
the  insurance  moneys,  freed  from  the  claims 
of  the  defendants,  but  subject  to  any  set-off 
which   D.  k   Co.   might    have    against   the 
plaintiffs,  for  the  balance  due  from  them  to 
D.  k  Co.  on  the  account  current  between 
them.       Maspons   y    Uermano  v.    Mildred, 
Ooyenechc  and  Company  (App.),  604. 
The  Nen*  Zealand  Land  Omnpany  v.  Watson  (60 
Law  J.  Bep.  Q.B.  4.33;  Law  Rep.  7  Q.B.  D. 
374)  discussed  and  distinguished.     Ibid. 

--^^  property  held  by  agent  charged  with  a 
trust :  estoppel :  bankruptcy  of  agent :  goods 
in  order  and  disposition  of  bankrupt] — 
The  defendants  employed  one  F.  to  buy 
barley,  and  to  malt  it  for  them  only.  F., 
for  the  purpose  of  purchasing  such  barley, 
was  empowered  to  draw  upon  a  certain  fund 
paid  into  a  bank  in  the  name  of  the  defen- 
dants. F.  bought  barley  upon  credit,  and 
at  the  same  time  fraudulently  drew  out  money 
from  the  fund  so  supplied  by  the  defendants, 
representing  by  his  conduct  that  the  money 
so  drawn  out  was  used  for  the  purpose  of 
pajdng  for  barley  approved  of  by  the  defen- 
dants. F.  was  paid  by  a  commission,  which 
included  all  the  expenses  of  purchasing  and 
malting  the  barley,  the  cost  of  insurance,  the 
necessary  licences  and  the  duties  on  the  malt 
due  to  the  Excise,  the  defendants  being  his 
sureties  to  the  Excise  for  the  payment  of 
such  duties.  F.  also  bought  malt  which  he 
represented  to  have  been  made  from  barley 
bought  with  the  defendants'  money.  The 
defendants,  F.  having  become  bankiupt,  seized 
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all  the  barley  and  malt  upon  his  premises, 
the  value  of  which  was  less  than  the  moneys 
which  he  had  drawn  out.  In  an  action 
brought  by  the  trustee  in  bankruptcy  of  F.  to 
recover  the  value  of  the  barley  and  malt  so 
seized, — Held,  that  the  relation  created  by 
the  course  of  business  between  the  defen- 
dants and  F.  was  that  of  principal  and  agent ; 
that  the  barley  and  malt  which  were  seized 
by  the  defendants  were  charged  in  trust  with 
the  amount  of  the  price  which  was,  or  ought 
to  have  been,  and  which  F.  represented  by 
his  conduct  to  have  been,  paid  for  them  with 
tlie  defendants'  money  ;  and  that,  as  F.  (who 
never  had  been  reputed  owner)  was  estopped 
from  saying  that  he  was  not  trustee  of  the 
barley  and  malt  for  the  defendants,  the  trus- 
tee in  his  bankruptcy  was  also  estopped  from 
disputing  the  equitable  right  of  the  defen- 
dants ;  and  that  the  defendants  were  entitled 
to  judgment.  Harris  v,  Trumuii,  Hanlmry  Sf 
Co.  (App.),  338 

See  Neguqknce. 

Principal  and  %wt^\j^coniin\diig  guarantee: 
death  of  co-Burety :  notwe  to  creditor'] — A 
firm  of  bankers  took  a  continuing  guarantee 
for  advances  to  a  customer  in  the  form  of  a 
joint  and  several  bond  from  two  sureties. 
One  of  the  sureties  died,  and  after  notice 
thereof  the  bank  made  further  advances  to 
the  customer : — Held,  that  the  surviving 
surety  was  liable  to  the  bank  in  respect  of 
SQch  advances.  Beckett  and  Comporny  v. 
Addyman  (App.),  597. 

Prison  Act  (40  4'  41  Vict.  c.  21),  «.  48  and 
60 ;  prison  act,  1865  (28  «J'  29  Tlvt.  e.  126), 
w.  23  and  44  ;  land  purchased  for  prison  pur- 
j)ot€S  vestinff  in  prison  commissioners'] — A  deed 
of  conveyance  stated  by  way  of  recital  that 
certain  land  was  purchased  and  held  upon 
trust  by  the  defendant  for  the  Justices  of 
Middlesex,  "for  the  purposes  of  the  Prison 
Act,  1865,  and  upon  or  for  no  other  trust, 
intent  or  purpose  whatsoever."  In  an  action 
by  the  Prison  Commissioners  claiming  the 
title-deeds  and  the  rents  and  profits  from  a 
certain  date, — Held,  that  the  Justices  were 
bound  by  the  recital  in  the  deed  as  to  the 
purposes  for  which  the  land  in  question  was 
purchased  ;  and  that  as  the  only  purposes  for 
which  land  could  be  purchased  under  the 
Prison  Act,  1865,  ss.  23  and  44,  were  prison 
purposes,  the  land  passed  to  and  vested  in  the 
Prison  Commissioners  under  the  provisions  of 
sections  48  and  60  of  the  Prison  Act,  1877, 
without  payment.  The  Prison  Commissianers 
V.  The  Clerk  of  the  Peace  for  Middlesex 
(App.),  433 

See  Justice  of  the  Peace. 

Privilege.    See  Libel. 


Proctor.    See  Solicitob  and  Pboctob. 


Profit  a  prendre.    See  Statute  of  Frauds. 


Profit! .    See  Incomb-Tax. 


Prohibition.     See  County    Coubt  ;   Public- 
WoBSHiP    Regulation    Act;     Railway 

COMMISSIONEBS. 


Promiasory  Oathe  Act.    See  Wbit  of  Summons. 

Proof,  burden  of.    See  Pbactice. 

Property  Tax.    Sec  Revenue. 

Public  Health  Aot  (38  ^  39  Vict,  e,  66), 
ss.  4,  15,  16,  175,  308,  834  .*  sewer  eanstrueted 
np&n  land :  duty  on  landowners  to  preserve 
sul^acent  support :  right  to  work  mines  under 
tJie  sewer:  con^n*ation  for  loss  of  tuck  right 
and  for  risk  of  percolation  from  sewer] — The 
Public  Health  Act,  1876  (38  k  39  Vict,  c.  56), 
requires  by  section  15  certain  local  authorities 
to  make  all  necessary  sewers,  authorises  them 
by  section  16  to  carry  such  sewers  under  or 
through  any  land  within  their  district,  em- 
powers them  by  section  176  to  purchase  lands 
(which  term  by  section  4  includes  easements), 
and  by  section  308  gives  to  any  person  who 
sustains  damage  by  reason  of  the  exercise  of 
the  powers  of  the  Act  compensation,  the 
amount  to  be  settled  by  arbitration.  By  sec- 
tion 334,  nothing  in  the  Act  is  to  be  construed 
to  extend  to  mines  so  as  to  interfere  with  or 
obstruct  the  efficient  working  of  the  same. 
In  re  An  Arhitratio^n  between  tKe  Corporation 
of  Dudley  and  the  Trtisteee  of  tJie  Earl  of 
Dudley  (App.),  121 

A  local  authority  carried  under  this  Act  a  sewer 
through  private  lands.  It  did  not  purchase 
any  lands  or  easement,  and  an  arbitration  was 
held  to  determine  the  amount  of  compen- 
sation. The  owner  of  the  land  claimed  com- 
pensation for  the  loss  caused  by  his  being 
obliged  to  leave  his  land  nnder  and  adjacent 
to  the  sewer  in  such  a  condition  as  to  give 
support  to  the  sewer,  and  for  being  thus  pre- 
vented from  working  the  mines  and  minerals 
in  that  land ;  he  also  claimed  compensation 
for  the  risk  of  injury  to  the  mines  caused 
by  percolation  from  the  sewer  into  the  mines : 
— Held,  that  the  local  authority  was  entitled 
to  support  for  the  sewer,  that  such  a  right 
must  be  implied  even  though  not  exprenly 
given  by  the  statute,  and  that  the  owner  of 
the  land  was  therefore  entitled  to  compen- 
sation for  the  burden  thus  imposed  npon  his 
land,  and  for  the  limitation  thus  imposed 
upon  the  user  by  him  of  his  land.    Held  also. 
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that  tills  being  so,  injury  from  percolation 
could  only  be  caused  by  a  wrongful  working 
on  the  part  of  the  owner,  and  that  therefore 
he  was  not  entitled  to  compensation  for  any 
injury  so  caused.    Ibid. 

—  (38  &  39  Vi4rt.  o.  66),  8$.  160  and  267  / 
notice  of  apportionmeTit :  time  limited  for  op* 
peal:  defaulting  owners:  teparate  notice  to 
owner  in  dcfaiutl — The  respondents  gave 
notice  to  the  appellant  to  pave,  sewer,  See,  a 
certain  road,  which  his  premises  adjoined. 
The  appellant  failed  to  pave,  sewer,  &c.,  where- 
upon the  respondents,  the  local  urban  au- 
thority, executed  the  work ;  and  on  the  cer- 
tificate of  their  surveyor  that  213/.  13«.  Bd, 
was  the  amount  due  for  such  paving,  &c.,  gave 
notice  to  the  appellant,  in  pursuance  of  section 
160  of  the  PnbUc  Health  Act,  1876,  that  the 
amount  he  was  required  to  pay  was  213/. 
13#.  6d.  The  appellant  did  not  dispute  the 
apportionment  within  three  months,  and  the 
respondents  on  the  15th  of  October,  1879, 
served  a  notice  on  the  appellant,  requesting 
him  to  pay  that  sum.  The  appellant  not 
having  paid  the  said  sum,  the  respondents  on 
the  13th  of  March,  1880,  commenced  sunmiaiy 
proceedings  to  recover  the  same ;  and  on  the 
23rd  of  April«  1880,  an  order  to  pay  the 
amount  was  made  by  the  Justices : — Held,  on 
appeal,  first,  that  the  respondents  were  not 
out  of  time,  as  the  words 'in  the  notice  of 
apportionment  did  not  constitute  a  demand 
from  the  making  of  which  the  time  limited 
for  instituting  summary  proceedings  would 
run ;  second,  that  where  an  owner  fails  to  do 
the  work  in  obedience  to  the  collective  no- 
tice, he  is  not  entitled  to  a  separate  notice, 
before  proceedings  are  commenced  against 
him.  Simcox  v.  Handifcarth  Local  Board,  168 

(38  ^  39  Viet,  c,  66),  s,  174  .*  nrban  au- 
thority :  municipal  corporation :  contract  not 
under  seal:  executed  contracf] — A  contract 
entered  into  with  a  municipal  corporation 
acting  as  an  urhan  authority  under  the  Public 
Health  Act,  1876,  is  not  enforceable  against 
it  unless  the  provisions  of  section  174  of  that 
Act  as  to  afllxing  the  common  seal  of  the  cor- 
poration thereto  have  been  complied  with, 
notwitbstandlnff  that  such  contract  has  been 
executed,  and  that  the  corporation  is  actually 
enjoying  the  benefit  of  it.  Youn^  ^  Co,  v. 
The  Mayor  and  Corporatiim  of  the  Boyal 
Zeaminffton  Spa  (App.),  292 

1876  (38  &,  39  Vict.  c.  66>  s.  AT:  nuisance  : 

not  injurious  to  health.     I^  Banbury  Urban 
Sanitary  Authority  v.  Paye  (M.C.  21),  161 

1875  (38  &  39  Yict.  c.  65),  s.  211 :  assess- 
ment of  premises  let  on  short  tenancies : 
assessment  of  owner  instead  of  occupier: 
rateable  value  where  owner  assessed  for  tene- 


ments whether  occupied  or  unoccupied.   Ifcy, 
v.  Barclay  (Justice  of  Essex)  (M.C.  47),  322 


—  1876  (38  &  39  Vict.  c.  55),  ss.  160  and  268  : 
paving  streets :  apportionment  of  expenses : 
disputing  apportionment :  notice  of  demand : 
appeal  by  party  aggrieved :  time  for  appeal : 
memorial  to  local  government  board :  grounds 
of  appeal:  prohibition.  Beg,  v.  The  Local 
Ooremment  Board  and  George  Taylor  (M.C. 
121),  639 

— .  Bee  Local  Boabd. 


Fnblio  Libraries  Act  (18  ^<  19  Vict.  c.  70),  #. 
6 ;  public  meeting  of  ratepayers :  common  law 
right  to  demand  poll :  40  <J'  41  Vict,  e,  64. 
s,  1] — Any  qualified  person  present  at  a  meet- 
ing called  under  section  6  of  18  &  19  Yict. 
c.  70,  to  consider  whether  or  not  the  Public 
Libraries  Act  shall  be  adopted  for  a  district, 
has  a  right  when  the  sense  of  the  meeting  has 
been  obtained  on  a  shew  of  hands  to  demand 
that  a  poll  be  taken ;  and  the  right  to  a  poll, 
which  exists  at  common  law,  has  not  been 
taken  away  by  40  &  41  Vict.  c.  64.  Bjeg,  v. 
The  Wimbledon  Local  Board  (App.),  219 


Public  Wonhip  Bagulation  Act,  1874  (37  <}* 
38  Viot,  e.  86);  mofUtion:  inhibition  for 
offences  not  speoifioaUy  mentioned  in  the  mo* 
nition:  prohxbitiony-^A.  clerk,  having  been 
charged  under  the  Public  Worship  Regula- 
tion Act  with  offences  against  the  ecclesia^s- 
tical  law,  was  found  by  the  judgment  of  the 
Arches  Court  to  have  offended  in  respect  of 
certain  specified  acts— among  others,  the 
wearing  while  officiating  at  divine  service 
certain  vestments  called  an  albe,  a  chasuble 
and  a  biretta,  and  the  forming  an  unlawful 
procession  at  the  commencement  of  morning 
prayer.  A  monition  was  then  issued  re- 
quiring him  to  abstain  from  the  acts  speci- 
tically  mentioned  in  the  judgment,  "  and  also 
from  all  practices,  acts,  matters  and  things  of 
the  same  or  a  like  nature  to  those  herein- 
before particularly  set  forth,  or  any  of  them, 
or  from  unlawfully  permitting  the  same  or 
any  of  them":— iT^W,  that  it  was  not  an 
excess  of  jurisdiction  to  admonish  against 
the  practice  of  which  the  specific  acts  were 
instances,  and  that  the  question  whether  in 
this  case  the  monition  should  or  should  not 
have  extended  to  practices  of  a  like  nature, 
was  matter  for  appeal  only,  not  for  prohibi- 
tion.   JSnraght  v.  Lord  Penzance  (H.L.),  606 

An  inhibition  was  subsequently  issued  to  en- 
force obedience  to  the  monition.  It  recited 
that  the  clerk  had  disobeyed  by  (amongst 
other  things)  permitting  his  curate  to  wear 
a  biretta  and  a  stole,  and  to  form  a  pro- 
cession between  morning  prayer  and  the 
Commvuon  senrice ;  and  for  such  his  dis- 
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obedience  inhibited  him  for  three  months  : — 
Held^  that  the  Ecclesiastical  Judge  had  juris- 
diction to  decide  that  the  wearing  of  a  stole 
and  the  forming  a  procession  between  morn- 
ing prayer  and  the  Communion  service  were 
practices  of  a  like  nature  to  those  specified 
in  the  judgment,  and  that  his  decision  could 
not  form  the  g^und  of  a  prohibition.  Held 
also,  that  even  if  the  Judge  had  acted  in 
excess  of  jurisdiction  in  treating  the  wearing 
of  a  stole  and  the  procession  between  morn- 
ing prayer  and  Communion  service  as  breaches 
of  the  monition,  the  inhibition  might  well 
have  been  good,  since  there  were  other  acts  of 
disobedience  charged  which  were  sufficient  to 
sustain  the  sentence.  Prohibition  will  not 
be  granted  against  a  judgment  merely  because 
of  a  defect  within  the  principle  of  O^ConnelVg 
Ctue  (11  a.  &  F.  156).    Ibid. 

See  Ecclesiastical  Court. 

Bailway  and  Canal  Traffic  Act,  1864  (17  ^f  18 
Vict.  e.  31),  «.  7  ;  eondUiom  limiting  liability 
of  company  :  altemative  rate  of  charge :  ex- 
empium  for  detention  in  delivery :  refutal  to 
deliver:  wilful  miioondwTt]~-The  defendants 
charge  two  rates  for  the  conveyance  of  goods 
—one  where  they  take  the  ordinary  liability 
of  the  carrier,  and  the  other  a  reduced  rate 
known  as  the  "owners*  risk  rate,"  in  which 
they  make  it  a  condition  of  carriage  that 
they  shall  not  be  liable  in  respect  of  loss  or 
detention  of  or  injury  to  the  goods  in  the 
receiving,  forwarding  or  delivery  thereof, 
except  upon  proof  that  such  loss  or  damage 
arose  from  wilful  misconduct  on  the  part  of 
the  company's  servants.  The  plaintiff  de- 
livered to  the  defendants  at  W.  some  cattle 
to  be  carried  to  G.,  and  there  delivered  to 
his  agents.  The  cattle  were  consigned  and 
the  carriage  prepaid  at  "owners*  risk  rate." 
On  their  arrival  at  G.  they  were  unloaded 
and  placed  in  cattle-pens  by  the  defendants' 
servants,  but  in  consequence  of  the  clerk  at 
W.  having  negligently  omitted  to  enter  the 
cattle  on  the  consignment  note  as  **  carriage 
paid,"  the  defendants  refused  to  deliver  the 
cattle  to  the  plaintiff  until  two  days  after- 
wards, alleging  that  the  carriage  had  not  been 
paid.  In  an  action  brought  by  the  plaintiff 
to  recover  damages  for  the  wrongful  detention 
of  the  cattle,— ir<«W,  that  the  defendants 
were  liable,  inasmuch  as  the  condition  as  to 
"  detention  "  did  not  include  the  case  of  an 
intentional  refusal  to  deliver  by  reason  of  a 
supposed  claim  or  lien  which  turned  out  to 
be  unfounded.     Gordon  v.  The  Great  Weitom 

BaU,  Co.,  58 
Whether,  upon  the  above  facts,  there  was  evi- 
dence  of  wilful  misconduct  on  the  part  of 
the  defendants,  qvare.    Ibid. 

Bailway  Qhwt^^^^tt^wrisdietion :  disere* 
tion  OM  to  coets:  ordering  iuceetsfitl  defendant 


to  pay  costs :  prohibition :  regulation  of  rail- 
ways act,  1873  (36  ^  37  Vict.  e.  48),  «.  28]— 
— The  discretion  as  to  costs  given  to  the  Bail- 
way  Commissioners  under  section  28  of  the 
Regulation  of  Railways  Act,  1873  (36  &  37 
Vict.  c.  48),  is  not  greater  than  that  g^ven  to 
the  High  Court  under  Order  LY.,  rule  1,  of 
the  Rules  of  the  Supreme  Court ;  the  Com- 
missioners therefore  have  no  jurisdiction  to 
make  a  successful  defendant  pay  the  oosta 
of  an  unsuccessful  applicant.  The  Bailway 
Coomiissioners,  in  dismisfling  an  application, 
ordered  the  defendants  to  pay  half  the  costs 
of  the  applicants,  on  the  ground  that  the  de- 
fendants were  responsible  for  the  litigation, 
because  they  had  not  given  public  notice  that 
they  had  ceased  to  be  owners  or  managers  of 
a  certain  canal.  The  defendants  applied  for 
an  order  to  prohibit  or  stay  proceedings  upon 
the  order  of  the  Commissioners: — Held  (re- 
versing the  judgment  of  the  Queen's  Bench 
Division,  Ante,  p.  51),  that  the  Commis- 
sioners in  making  the  order  had  exceeded 
the  jurisdiction  as  to  costs  given  to  them  by 
36  &  37  Vict.  c.  48.  s.  28.  In  re  Foster  v. 
The  Great  Western  BaiU  Co, ;  ex  parte  The 
Great  Western  Rail.  Co,  (App.),  233 

Bailway  Company — by-laws :  rates  for  car- 
riage  of  goods :  "just  and  reasonable  condi- 
tion "  :  altemative  rate :  railway  and  canal 
traffic  act,  1864  (17  J^  18  Viet,  c,  31),  s,  7]— 
The  plaintiff,  by  a  contract  in  writing,  under- 
took and  agreed  to  free  and  relieve  the  de- 
fendant company,  and  all  other  compai  ies 
over  whose  lines  fish  consigned  to  the  de- 
fendants for  carriage  might  be  sent,  from 
"all  claims  or  liability  for  loss  or  damage 
by  delay  in  transit,  or  from  whatever  cause 
arising,"  in  consideration  of  the  defendants 
carrying  the  same  at  a  rate  one-fifth  lower 
than  if  no  such  undertaking  were  given : — 
Held,  that  there  being  an  alternative  rate, 
the  condition  that  the  company  should  be 
free  from  all  claim  or  liability,  though  abso- 
lute and  containing  no  exception,  was  never- 
theless just  and  reasonable.  Brown  v.  The 
Afanohester,  Sheffield  and  Lincolnshire  BaU, 
Co.,  999 

passenger* s  fares:  Great  Western  rail- 
way company*s  ads :  equalisation  of  fares  offer 
ths  whole  system  of  amalgamated  railways: 
**  rates,  tolls  and  charges  "  /  absence  of  mile 
posts  on  railway :  railways  clauses  consolida- 
tion act,  1846  (8  Vict,  c.  20),  ss,  94  and  95] 
—By  their  original  Act  a  railway  company 
bad  a  scale  of  authorised  charges  for  pas- 
seng^ers  according  to  distance.  By  a  subsequent 
Act  the  company  were  empowered  to  make  a 
short  extension  line,  and  charge  a  lump  sum  for 
passengers  over  that  extension.  A  still  later 
Act  allowed  the  company  to  amalgamate  with 
another  existing  company,  on  condition  of 
theirredadng  their  charges  to  the  same  seale 
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as  that  of  the  other  company.  That  scale 
was  Id.  A  mile  for  each  third-class  passenger. 
The  plaintiff  travelled  over  the  company's 
line,  including  the  short  extension,  and  was 
charged  a  sum  which  was  at  the  rate  of  more 
than  Id,  per  mile  calculated  over  the  whole 
distance  travelled,  but  of  not  mote  than  Id, 
per  mile  over  the  distance  exclusive  of  the 
extension,  assuming  that  the  company  could 
also  charge  the  lump  sum  for  the  latter  piece. 
To  this  fare  the  company  added  five  per  cent, 
for  Qovemment  duty.  On  action  brought  to 
recover  the  excess  above  1^.  per  mile  over  the 
whole  distance, — Held  (affirming  the  Queen's 
Bench  Division,  Ante,  p.  166),  on  appeal,  that 
the  effect  of  the  later  Act  was  to  restrict  the 
charge  of  the  company  as  carriers  to  the  same 
charges  over  the  whole  line  as  the  amal- 
gamated company  could  make,  and  therefore 
the  plaintiff  was  entitled  to  recover.  Held, 
further,  that  the  company  were  entitled  to  add 
the  Qovemment  duty.  Brown  v.  The  Cheat 
Western  Railmay  Company  (App.),  529 
By  the  original  Act  authorising  the  construc- 
tion of  a  railway  the  company  were  em- 
powered to  demand  certain  tolls  for  the 
carriage  of  passengers  and  goods,  and  upon 
payment  of  the  tolls  demandable  all  persons 
should  be  entitled  to  use  the  railway.  The 
company  were  required  to  set  up  mile  posts 
along  the  whole  line  at  the  distance  of  one 
quarter  of  a  mile  from  each  other,  and  it 
was  enacted  that  *<  no  tolls  should  be  de- 
manded or  taken  by  the  company  during  any 
time  at  which  the  mile  posts  should  not  be  set 
up  and  maintained."  The  plaintiff  having 
travelled  in  one  of  the  company's  trains  along 
their  line  at  a  time  when  two  of  the  mile 
posts  had  been  removed,  sued  to  recover  the 
fare  which  he  had  been  compelled  to  pay  for 
his  journeys,  on  the  ground  that  it  was  not, 
by  reason  of  the  above-mentioned  enactment, 
demandable : — Held,  that  he  could  not  re- 
cover, because  the  provisions  as  to  mile  posts 
applied  to  tolls  strictly  so-called,  and  not  to 
passenger  rates.    Ibid. 


Be-entry.    See  Lindlobd  and  Tenant. 

Beferee,  Trial  by.    See  Puactice. 
Seferenee.    See  Arbitration  ;  Pragiioe. 


Begiatration.  See  Bill  of  Sale;  Parlia- 
ment. 

"SiJblwan^inMpectonhip  deed:  void  or  voidable 
deed :  estoppel]— A  deed  of  inspectorship  and 
composition  xnade  between  a  debtor  and  bis 
creditors  in  Great  Britain  contained  a  cove- 
nant that  in  a  certain  event  the  debtor  would, 
if  required  by  the  inspector,  assign  all  his 
property  to  the  inspector  for  the  benefit  of 
the  creditors ;  that  upon  such  assignment  the 
inspector  should  give  a  certificate  that  the 
debtor  had  so  assigned,  and  that  thereupon 
the  debtor  should  he  released  from  his  debts. 
The  deed  contained  a  proviso  that  it  should 
**  cease,  determine  and  be  void  "  if  all  the 
creditors  in  Oreat  Britain  to  a  certain 
amount  did  not  execute  it  within  six  months 
from  its  date.  The  debtor  was  duly  required 
by  the  inspector  to  execute  an  assignment, 
and  did  so,  and  received  a  certificate : — 
Held,  that  the  deed  was  not  void,  but  void- 
able only;  that  the  release  constituted  a 
good  defence  against  a  creditor  who  had 
executed  the  deed,  and  who,  having  had 
notice  that  all  the  creditors  had  not  signed 
the  deed,  had  endeavoured  to  obtain  payment 
of  a  dividend  out  of  the  property  assigned  to 
the  inspector.    Dunn  v.  Wyman,  623 

Setnhle,— The  proviso  was  inserted  in  the  deed 
for  the  benefit  of  the  debtor,  and  a  creditor 
who  had  executed  could  not  take  advantage 
of  it.    Ibid. 

Bant    See  Bankeuptgt. 


Beply.    See  Practice. 


—  See  Limitations  Statute  of  ;  Vendor 
AND  Purchaser. 


Bateable  Talne.    See  Poor. 


Batepayers,  Meeting  o£  See  PuBUO  Libraries. 
Bate  retroipeetiTe.    See  Corrupt  Practices. 
Bate,  Water.    See  Waterworks  Company. 


Beaionable  and  Probable  Cause.    See  Mali- 
aous  Prosecution. 

Boeord,  Court  ef.    See  Corrupt  Practices. 


Bastitatioii.    See  Market  Overt. 

BeTenao — sueeeMtion  duty :  voluntary  settlement 
of  property :  payment  of  inoome for  fioDed  period 
to  settlor,  if  he  live  so  long :  remainder  in  trust 
after  fixed  period,  or  on  death  of  settlor  n^kin 
period :  death  ^  settlor  withM^  period :  sue- 
cession  duty  act,  1863  (16  f  17  Viet,  o,  61). 
s,  2]— Conveyance,  by  two  separate  deeds,  of 
certain  Government  annuities,  and  also  a  sum 
of  16,0002.  consols  to  trustees,  on  trust  to  pay 
the  annuities  and  the  current  income  arising 
from  the  consols  to  B.  for  the  period  of  four 
years  from  the  date  of  the  respective  deeds, 
if  he  should  so  long  live,  and  then  immediately 
from  and  after  the  expiration  of  such  period, 
or  the  death  of  B.,  whichever  event  should 
fizBt  happen,  on  trust  to  pay  the  same  as 
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directed  to  certain  of  his  nieces.  B.  died 
before  the  expiration  of  the  period  of  four 
years: — Held  (reversing  the  judgment  of  the 
Queen's  Bench  Division),  that  succession 
duty  at  three  per  cent,  was  payable  under 
16  &  17  Vict.  c.  51.  s.  2,  not  on  the  amount 
of  income  accruing  between  the  death  of 
B.  and  the  expiration  of  the  period  of  four 
years,  but  in  respect  of  the  entire  annuities 
and  the  whole  amount  of  16,000/.  consols. 
The  Attorney- Ge^neral  v.  Noya  (App.),  135 

BevexLUft  (continued)  —  property  tax :  assize 
courts :  income  tax  acts,  schedules  A  and  B  : 
5  ^'  6  Vict.  c.  35] — Property  tax,  under 
schedules  A  and  B  of  the  Income  Tax  Acts, 
is  not  payable  in  respect  of  a  building  con- 
sisting partly  of  a  central  County  Police 
Station,  but  mainly  of  Assize  Courts  with 
their  appurtenances  used  only  by  the  Judges 
on  Circuit,  the  Justices  in  Petty  and  Quarter 
Sessions  and  the  County  Court  Judge,  for  the 
purpose  of  administering  justice.  Coomber  v. 
The  Justices  of  Berks,  297 

Beyinng  Barrister.    See  Pabliamsnt. 


a  debt  due  under  a  contract  made  by  the 
defendant  with  the  liquidating  debtor,  the 
defendant  can  set  off  a  claim  for  unliquidated 
damages  arising  out  of  a  breach  by  the  liqui- 
dating debtor  of  the  same  contract,  and  not 
exceeding  the  amount  sought  to  be  recovered 
in  the  action.  Peat  v.  Jones  Jf  Cb.  (App.), 
128 


—  contract  of  sale  of  goods  by  Umted  com' 
pany :  delivery  of  yotfds  after  winding-vp 
in  pursuance  of  previous  contract] — Where  an 
action  was  brought  by  a  limited  company,  in 
the  course  of  compulsory  winding-up  by  the 
Court,  for  the  recovery  of  the  price  of  goods 
delivered  by  the  company  after  the  commence- 
ment of  the  liquidation  but  in  execution  of  a 
contract  entered  into  before  liquidation,  the 
defendants  sought  to  set  off  against  this  debt, 
a  debt  due  to  them  from  the  plaintiffs  in- 
curred prior  to  the  liquidation : — Held  (by 
Williams,  J.),  that  such  set-off  could  not 
be  maintained,  the  previous  contract  not 
amounting  to  a  bargain  and  sale  of  specific 
goods.  The  Tnce  Hall  Boiling  Mills  Co.  (Ztni.) 
v.  The  Douglas  Forge  Co.,  238 


Blot — unlawful  assembly.  Beatty  v.  OiUbanhs 
(M.C.  117),  613 

Bale.  See  Damages,  Mbasube  of;  Ikteb- 
pleadbb;  Wabbaktt. 

Bale  of  Food  and  Dmgs  Act  (38  k,  39  Vict. 
c.  63),  ss.  6, 12,  13  and  14  :  adulterated  ar- 
ticle: purchase  by  private  individual:  noti- 
ficatioQ  to  seller:  analysis.  Parsons  v.  The 
Birmingham  Dairy  Co.  (M.C.  Ill),  613 

Bale  of  Goods.    See  Set-off. 

Seal,  contract  not  under.  See  Publio  Health 
Act. 

Security.    See  Pbactice. 

Separate  Bttate.    See  Husband  and  Wife. 

Berrant.  See  Wages  Attachment  Abolition 
Act,  1870. 

Berrice  luhstituted.    See  Pbactice. 

Bervitude.    See  Easement. 


Bti-^ft—bankruptey :  unliquidated  damages  for 
breach  of  contract:  mutual  dealings:  bank- 
ruptcy act,  1869  (32  ^-  83  Vict.  c.  71),  s.  39] 
— To  an  action  by  a  trustee  in  liquidation  for 


See  Bankbuptcy  ;  Contbact. 


Bettlement.    See  Beyenus. 


Sewer.    See  Public  Health. 


Shares — sale  of:  joint  stock  bank:  eustom  of 
stock  exchange:  negligence:  requirements  of 
30  Vict.  c.  29.  s.  1 :  damages^—The  defendant, 
in  pursuance  of  directions  g^ven  him  by  the 
pU^tiff,  sold  on  the  4th  of  December,  for 
the  account  on  the  15th  of  December,  on  the 
Bristol  Exchange,  to  B,  a  jobber,  certain  shares 
in  a  joint  stock  bank.  Bought  and  sold  notes 
were  exchanged,  and  the  defendant  sent  to  the 
plaintiff  on  the  4th  of  December  a  contract 
note.  The  bought  and  sold  notes  did  not  con- 
tain the  name  of  the  person  in  whose  name  the 
shares  stood  at  the  time  of  the  sale,  so  that 
the  contract  was,  by  80  Vict.  c.  29.  s.  1,  void* 
B  gave  on  the  name-day  the  name  of  a  person 
as  the  transferee,  but  as  the  bank  had  sus- 
pended payment  before  that  day,  the  trans- 
feree refused  to  accept  the  shares,  and  repu- 
diated the  contract.  The  defendant  alleged 
that  there  was  a  custom  on  the  Exchange  to 
disregard  the  provisions  of  80  Vict.  c.  29.  The 
plaintiff  remained  the  possessor  of  the  shares, 
lost  the  price,  and  became  liable  f6r  calls. 
In  an  action  for  damages, — Held,  that  the 
duty  of  the  defendant  was  to  make  a  valid 
contract  on  the  4th  of  December,  that  the 
custom  alleged  was  not  legal  or  reasonable, 
and  could  not  bind  the  plaintiff,  and  that  be 
was  entitled  to  recover  the  price  for  which 
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the   shares    were    sold.     Nleihon  v.    Jamet 
(App.),  369 

—  See  Company. 


Shariff,   direetion    to.     See   Solicitor   and 
Client. 


^—  See  Bankbuptct. 

Ship  and  Shipping — exeepHam  in  hill  of  lading: 
colUtion  "between  thips  belonging  to  tame 
owners :  default  of  servants  :  excepted  perils  : 
measure  of  damages :  both  ships  in  fault"] — 
Goods  were  shipped  by  the  plaintiffs  on  a 
vessel  of  the  defendants,  under  a  bill  of  lading 
containing  exceptions,  among  others,  "of  loss 
and  damage  from  collision . . .  .and  accidents, 
loss  or  damage  from  any  act,  neglect  or  default 
whatsoever  of  the  pilots,  master  or  mariners  or 
other  servants  of  the  company  in  navigating 
the  said  ship."  The  ship  came  into  collision 
on  the  voyage  with  another  ship  belonging 
also  to  the  defendants,  and  the  jury  found  that, 
though  both  ships  were  in  fault,  the  chief 
blame  was  to  be  attached  to  the  latter  ship. 
The  goods  were  lost,  and  the  plaintifEs  sued 
to  recover  their  full  value  on  the  contract  to 
carry  safely  contained  in  the  bill  of  lading  : 
— Held,  that  the  defendants  were  liable — 
first,  because  the  exception  of  **  collision  " 
did  not  apply  to  a  collision  which  was  brought 
about  mainly  by  the  negligence  of  the  de- 
fendants* servants  engaged  in  navigating  the 
other  ship.  Secondly,  because  the  defendants 
had  failed  to  shew  that  the  loss  was  occa- 
sioned wholly  by  the  neglect  or  default  of 
those  who  were  navigating  the  carrying  ship, 
and,  consequently,  they  were  not  protected 
by  the  other  exceptions  in  the  bill  of  lading. 
The  Chartered  Mercantile  Bank  of  India, 
London  and  China  v.  The  Netherlands  India 
Steam  Nav.  Co,  (^IAm.\  393 


^—general  average:  damage  to  goods  not  on 
fire  by  mater  used  to  extinguish  fire'} — The  act 
of  pouring  water  into  a  ship  in  order  to  ex- 
tinguish a  fire  in  the  hold,  and  so  save  both 
ship  and  cargo  from  destruction,  is  a  general 
average  act,  which  entitles  the  owner  of  cargo 
which  has  been  damaged  by  the  water  to  a 
general  average  contribution.  Tho  Wliitecross 
Wire  and  Iron  Co,  (^lAm.)  v.  SatUl  (App.),  426 

marine   insurance :    barratry  leading   to 

seizure :  warranty  free  from  seizure :  jjroxir 
mate  cause  of  loss] — The  plaintiffs  insured  a 
ship  with  the  defendants  by  a  time-policy 
against  the  ordinary  perils,  including  barratry 
of  the  master.  The  subject-matter  of  the 
insurance  was  warranted  '*  free  from  capture 
and  seizure  and  the  consequences  of  any 
attempt  thereat."    While  the  policy  was  in 


force  the  ship  was  seized  by  a  foreign  govern-  . 
ment,  in  consequence  of  the  master  having 
barratrously  engaged  in  smuggling.  In  an 
action  to  recover  from  the  underwriter  the 
expenses  incurred  by  the  plaintiffs  in  obtain- 
ing the  release  of  the  ship, — Held  (affirming 
the  judgment  of  the  Queen's  Bench  Division, 
Ante,  p.  95),  that  the  defendants  were  not 
•  liable,  and  that  the  warranty  extended  to  the 
seizure,  although  it  was  caused  by  a  barratrous 
act.     Cory  ^  Sons  v.  Burr  (App.),  468 

-^—  merchant  shipping  act,  1876,  ss,  6  and  10  : 
detention  of  ship :  duty  of  board  of  trade  to 
provisionally  detain  ship  apparently  unsafe : 
reetsonable  and  probabfo  cause  for  detention : 
direction  to  jury] — By  39  Sc  40  Vict.  c.  80.  s.  6, 
the  Board  of  Trade  are  empowered  to  pro- 
visionally detain,  for  the  purpose  of  being 
surveyed,  any  British  ship,  in  any  port  in  the 
United  Kingdom,  which,  by  reason  of  certain 
defects  mentioned  in  the  section,  is  unfit  to 
proceed   to  sea  without  serious  danger    to 
human  life,  having  regard  to  the  nature  of 
the  service  for  which  she  is  intended.    By 
sub-section  1 ,  the  Board,  if  they  have  reason 
to  believe,  on  complaint  or  otherwise,  that  a 
British  ship  is  unsafe,  may  provisionally  de- 
tain her  for  the  purpose  of  being  surveyed ; 
and  by  sub-section  3,  the  Board,  on  receiving 
the  report  of  such  survey,  may  either  release 
the  ship  or,  if  in  their  opinion  she  is  unsafe, 
order  her  to  be  finally  detained,  either  ab- 
solutely   or  until  the  performance  of  such 
conditions  as  the  Board,  under  the  provisions 
of  the  statute,  may  think  necessary  to  impose 
for  the  protection  of  human  life  : — Held,  that 
the  existence  of  the  conditions  which  render 
a  ship  unsafe,  mentioned  in  section  6,  although 
a  condition  precedent  to  a  perfect  right  in  the 
Board  to  detain  a  ship  either  provisionally  or 
finally,  is  not  a  condition  precedent  to  a  duty 
on  the  part  of    the  Board  to  provisionally 
detain  a  ship;  and  the  Board  are  bound  to 
provisionally  detain  a  ship  if  they  have  reason 
to  believe  that  she  is  unsafe,  notwithstanding 
that  in  the  result  it  may  be  proved  that  such 
detention  was  in  fact  unjustifiable  as  against 
the  owner,  because  the  ship  was  not  unsafe 
within  the  meaning  of  the    section.     Held 
also,  that  a  ship,  although  unsafe  in  fact,  can- 
not be  justifiably  detained  either  provisionally 
or  finally,  under  section  6,  unless  she  is  unsafe 
for  one  of  the  reasons  therein  stated.    Held 
also,  that  the  consideration  whether  a  ship 
is  safe  or  unsafe,  within  the  meaning  of  sec- 
tion 6,  extends  to  the  homeward  as  well  as 
to  the  outward  voyage.    Thompson  v.  Farrer 
(App.),  534 

By  section  10,  the  Board  of  Trade  are  made 
liable  in  damages  to  the  owner  of  a  ship 
which  has  been  provisionally  detained,  '*if 
it  appears  that  there  was  not  reasonable  and 
probable  cause,  by  reason  of  the  condition  of 
the  ship  or  the  act  or  default  of  the  owner," 
for  such    detention: — Held    that  the  ques- 
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tion  of  '< reasonable  and  probable  cause" 
was  one  to  be  decided,  not  by  the  Judge,  but 
by  the  jury,  with  the  assistance  of  expert 
evidence ;  and  that  the  proper  question  to  be 
left  to  the  jury  was  not  whether  it  was  reason- 
able in -the  Board  of  Trade  to  detain  a  ship  for 
survey  without  a  direct  affirmation  by  the 
surveyors  that  she  was  unsafe,  but  whether 
the  facts  in  connection  with  the  ship,  which 
would  have  been  apparent  to  a  person  of 
ordinary  skill  who  had  had  and  had  used  all 
means  of  examining  and  enquiring  about  her, 
would,  in  the  opinion  of  the  jury,  have 
given  such  person  reasonable  and  probable 
cause  so  far  to  suspect  the  safety  of  the  ship 
on  her  outward  and  homeward  voyage  as  to 
give  him  reasonable  and  probable  cause  to 
detain  her  for  survey.  Held  also,  that  evi- 
dence of  the  previous  history  of  the  ship  as 
to  her  antecedent  behaviour  was  admissible 
at  the  trial  of  an  action  for  damages ;  and 
that  the  Board  of  Trade  at  the  trud  might 
give  evidence  of  deficiencies  in  the  ship  other 
than  those  stated  in  the  notice  of  detention, 
provided  that  fair  notice  thereof  was  given  to 
the  shipowner  before  the  hearing.    Ibid. 

—^  See  Admiralty  ;  Mabine  Insurance. 
Bblp'i  Papan.    See  Discovert. 
Shorthand  Kotes.    See  Practice. 

Signiiioavit.    See  Ecclesiastical  Court. 

Solicitor— jTra^uiii^  without  duly  stamped  cer- 
tificate :  tolicitor  with  country  certificate  acting 
in  London:  stamp  act,  1870  (83  ^-  34  llct. 
c,  97),  I.  69,  and  tchedule^ — A  splicitor  holding 
a  certificate  stamped  with  the  duty  charged, 
under  the  Stamp  Act,  1870,  if  the  solicitor 
"  practises  or  carries  on  his  business  *'  be- 
yond ten  miles  from  the  General  Post  Office 
in  London,  which  is  lower  than  the  duty 
charged  if  the  solicitor  "practises  or  canies 
on  his  business  "  within  those  limits,  attended 
a  taxation  of  costs  at  the  central  office  of  the 
Supreme  Court: — Heldt  that  by  that  single 
act  he  had  not,  contrary  to  section  69,  acted 
or  practised  without  a  duly  stamped  certifi- 
cate.   /«  re  Morion^  309 

i—  See  County  Court  ;  Practice. 

SoUoitor  and  Cli«iit — agency:  claim  to  retain 
money  of  client  on  a  general  lien  against 
country  agent :  exercise  of  summary  juris- 
diction']— A  London  solicitor  received,  as 
agent  for  a  country  solicitor,  a  debt  and  costs 
recovered  in  an  action  brought  through  him 
by  a  client  of  the  latter.  The  country  solicitor 
was  at  this  time  indebted  to  his  Loudon  agent 
on  a  general  account  in  an  amount   equal 


to  the  sum  so  received ;  but  he  had  no  claim 
against  the  client : — ^^2^  (affirming  the  judg- 
ment of  the  Queen's  Bench  Division),  that 
the  Court  would,  on  the  application  of  the 
client,  order  the  London  agent  to  pay  the 
amount  of  the  debt  to  her,  for  that  he  could 
not  claim  to  retain  it  in  satisfaction  of  the 
general  account  between  himself  and  the 
country  solicitor,  and  that  in  such  a  case  the 
Court  would,  although  there  was  no  sugges- 
tion of  fraud,  exercise  its  sommaiy  jnrOidic- 
tion  over  one  of  its  officers.  In  re  Johnson 
(a  solicitor)  ;    ex  part^  Edmards  (App.),  108 

implied  authority :  execution :  direction  to 

sheriff] — The  defendant  having  recovered 
judgment  against  one  Law,  issued  by  his 
solicitors  a  writ  otfi.fa.  to  the  sheriff  to  levy 
execution.  The  sheriff  being  in  doubt  as  to 
whether  Law  was  partner  in  a  certain  brewery 
business,  asked  for  information  of  the  defen- 
dant's solicitors.  In  answer  to  the  sheriff*s 
enquiry  the  solicitors'  clerk  answered  that 
Law  had  a  share  in  the  brewery,  and  that  the 
sheriff  had  better  seize  there.  Afterwards  the 
sheriff  seized  some  ^roods  at  the  brewery, 
which  turned  out  to  be  the  property  of  the 
plaintiff,  who  thereupon  brought  an  action 
of  trespass  against  the  defendant : — Held^ 
that  there  was  no  evidence  to  go  to  the  jury 
that  the  solicitors'  clerk  had  directed  the 
sheriff  to  seize  the  goods.    Keal  v.  Smith,  487 

Held,  further,  by  Pollock,  B.,  and  Manistt,  J. 
(Stephen,  J.,  dissenting),  that  a  solicitor, 
acting  for  an  execution  creditor,  has  no  im- 
plied authority  to  direct  the  sheriff  to  seize 
particular  goods  in  pursuance  of  a  writ  of 
execution.    Ibid. 

See  Practice. 

Solicitor  and  Proetor — unqualified  person  acting 
as :  proceeding  in  the  court  of  probate :  action 
for  penalties :  23  ^  24  Vitt.  c.  127.  #.  26]— 
By  23  Sc  24  Vict.  c.  127.  8.  26»  every  person, 
not  duly  qualified,  who  in  his  own  name  or 
in  the  name  of  any  other  person,  or  in  any 
wise  acts  as  a  proctor  in  or  with  respect  to  any 
proceeding  in  the  Court  of  Probate,  is  made 
liable  to  a  penalty.  The  defendants,  law 
stationers,  licensed  to  sell  stamps,  but  not 
qualified  to  act  as  solicitors  or  proctors,  re- 
ceive from  solicitors,  both  in  London  and  in 
the  country,  wills  to  copy  and  engross ;  the 
solicitor  at  the  same  time  sends  to  the  de- 
fendants the  documents  required  for  the  pur- 
pose of  obtaining  probate,  and  also  a  letter 
of  instructions.  The  defendants,  in  accord- 
ance with  these  instructions,  send  the  wills 
and  other  necessary  documents  to  the  Probate 
registry,  leave  them  there  and  take  a  receipt 
for  them ;  this  receipt,  like  all  the  papers, 
bears  the  name  of  the  solicitor.  If  any  ques- 
tion arises  as  to  the  documents  so  left,  the 
defendants  communicate  with  the  solicitor: 
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if  the  documents  are  satisfactory,  the  defen- 
dants after  the  lapse  of  a  few  days  call  at  the 
registry,  produce  the  receipt  and  receive  the 
grant  of  probate.  The  defendants  pay  a  charge 
for  the  necessary  stamps,  and  transact  the 
business  by  a  clerk  or  messenger.  They  only 
charge  the  solicitor  a  messenger's  fee  for  the 
time  occupied  in  going  to  and  attending  at 
the  Probate  registry.  In  an  action  for  penal- 
ties, under  23  &  24  Vict.  c.  127.  s.  26,— J3l?W, 
that  the  defendants  did  act  with  respect  to  a 
proceeding  in  the  Court  of  Probate,  but  that 
they  did  not  contravene  the  provisions  of  the 
statute,  for  that  they  did  not  act  as  proc- 
tors in  their  own  name  or  in  the  name  of  any 
other  person.  Ths  Law  Society  of  the  United 
Kingdom  v.  Shaw,  The  Same  v.  Waterlow 
(App.),  249 

Bpeeial  Com.  See  Local  Govbbnm snt  Board. 
Sporting  Bights.    See  Statute  of  Frauds. 
Statute  of  Fraudfl.    See  Frauds,  Statute  of. 
Statutes— construction  of.  See  Licensino  Acts. 

Stay  of  Prooeedingi.  See  County  Court; 
Practice. 

Stoek  Szehange.    See  Shares. 

SnooeMion  Duty.    See  Revenue. 

Summary  Jurisdietion  Aet— (42  k  43  Vict.  c. 
49),  ss.  6  and  36 :  Railways  Clauses  Consolida- 
tion Act,  1845  (8  Vict.  c.  20),  ss.  103, 146,  146, 
147  :  penalty :  criminal  offence :  "civil debt" : 
distress  warrant:  imprisonnient.  Reg.  v. 
Paget  (1I.C.  9),  398 

Support,  right  to.    See  Eabbicent. 

Support.    See  PuRuc  Health. 

Surety.  See  Bankruptct;  Princtpal  and 
Agent. 

Taxation*    See  Practice. 

Telegraph  Company.    See  Income-Tax. 

Toaant.    See  Bankruptcy. 

Third  Party.    See  Practice. 

Time,  Sssonoo  of  Contraet.  Sec  Vendor  and 
Purchaser. 
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Time.    See  County  Court.) 

Title.    See  Vendor  and  Purchaser. 

Tolls.    See  Railway  Company. 
Tort.    See  Administration. 
Total  LoM.    See  Marine  Insurance. 
Treasury.    See  Corrupt  Practices. 
Trial,  mode  of.    See  Practice. 

Trust.    See  Charging  of  Stock  ;  Principal 
AND  Agent. 

Tmstoo.    See  Bankruptcy. 

Trust  Money.    See  Practice. 

irndorwriters.    See  Marine  Insurance. 

Vendor  and  Furehasor— c^iM^i^iu  of  sale :  poe* 
teseory  title  of  vendor:  void  conveyance  of 
land  by  rail/may  company  to  vendor :  ideation 
to  title:  tinuf] — The  defendant  sold  to  the 
plaintiff  certain  land  described  in  the  par- 
ticulars of  sale  as  freehold  building  land. 
The  land,  part  of  which  was  over  a  railway 
tunneli  had  been  purchased  by  the  defendant 
from  a  railway  company  who  had  no  parlia- 
mentary powers  to  make  the  sale,  so  that 
the  conveyance,  being  ultra  vires,  was  void. 
The  conditions  of  sale  provided  that  the  title 
was  to  commence  with  the  conveyance  from 
the  railway  company  to  the  defendant ;  that 
the  purchaser  should  not  make  any  objection 
to  the  conveyance  or  the  title  prior  to  the 
date  thereof ;  and  that  he  should  object  to  the 
title  within  seven  days  from  the  diate  of  the 
delivery  of  the  abstract.  The  plaintiff,  after 
the  expiration  of  the  seven  ^ys,  objected 
that  the  defendant  could  not  make  a  title  to 
the  land,  and  refused  to  complete.  In  an  ac- 
tion to  recover  the  deposit, — Held,  that  the 
plaintiff  could  not  recover,  because,  although 
the  defendant  was  not  able  to  make  a  title, 
being  merely  in  possessien  of  the  land,  the 
objection  thereto  was  taken  too  late.  Itaten* 
berg  v.  Qfok  (App.),  170 

^^mpreteneed  rights  or  titles:  right  of  entry, 
sale  of:  conveyanee  whether  void  under  32 
Jfen.  8.  e.  9.  #.  2  ;  effect  of  S  4^9  Vict,  c,  106. 
s,  6] — By  32  Hen.  8.  c.  9.  s.  2,  no  one 
may  buy  or  sell  "any  pretenced  rights  or 
titles,  or  take,  promise,  grant,  or  covenant 
to  have  any  right  or  title  of  any  person,' 
to  any  lands  or  hereditaments,  unless  t)ic 
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grantor  or  those  by  whom  he  claims  have 
been  in  possession  of  the  same  or  of  the  re- 
version, or  taken  the  rents  or  profits  thereof, 
"by  the    space   of   one    whole   year   next 
before"  the  grant  made.   By  8  &  9  Vict. 
c.  106.  s.  6,  contingent  and  other  like   in- 
terests in  any  hereditaments  and  rights  of 
entry,  whether  immediate  or  future,  vested 
or  contingent,  may  be  disposed  of  by  deed: 
—Held,  that  both  clauses  of  the  section  in 
the  statute  of  Hen.  8  applied  to  de^ings 
with  pretenced  rights  and  titles — that  is,  to 
fictitious  titles  or  to  titles  which  could  not 
be  conveyed  at  common  law — that  is,  to  all 
dealings  with  rights  of  entry ;  but  that  8  &  9 
Vict.  c.  106  enabled  right*  of  entry  to  be 
alienated :  so  that  now  a  right  or  title  good 
in  fact  is  not  a  pretenced  title  within  the 
statute  of  Hen.  8.  Jenkins  v.  Janes  C  A.pp.).  *38 
The  plaintiff,  the  heir-at-law  of  the  ultimate 
remainderman  under  a  will,  brought  an  action 
of  ejectment  against  A,  the  person  in  pos- 
session of  part  of  the  estate  settled  by  that 
will.    A  denied  the  title  of  the  plaintiff,  and 
alleged  that  that  part  of  the  estate,  if  not 
vested  in  himself,  was  vested  in  J  as  devisee. 
The  plaintiff  thereupon  bought  from  J  that 
portion  of  the  estate ;  the  deed  of  conveyance 
contained  the  usual  covenants  by  J  for  title 
and  quiet  enjoyment.    Neither  J,  nor  any  one 
through  whom  he  claimed,  had  been  in  pos- 
session for  a  year  next  before  this  convey- 
ance.   The  plaintiff  then  recovered  the  pro- 
perty from  A;    but  as  J  had  some    time 
previously  been  adjudicated  a  bankmpt,  the 
trustees  of   his  bankruptcy,    in   whom  his 
property  had  vested,  brought  an  action  agamst 
the  plaintiff,  and  recovered  from  him  the 
portion  of  the  estate  conveyed  to  him  by  J. 
The  plaintiff  now  sued  J  for  damages  for 
breach  of  covenant  for  title :— JJ«W,  that  the 
plaintiff  was  entitled  to  recover;    that  the 
title  which  J  purported   to  convey  to  the 
plaintiff  was  not  a  fictitious  or  pretenced 
title,  and  therefore,  although  it  was  a  right 
of  entry  whidi  could  not  have  been  conveyed 
prior  to8  &9Vict.o.  106,  yet  that  it  was  a 
conveyaBoe  authorised  by  that  statute.    Ibid. 

Vestry.  See  Mbtbopolis  Local  Manaqb- 
MENT  Act. 

Wages  AttaolmiMit  Abolition  Act,  1870— «  #«•- 
vcMt,  labourer  or  workman":  secretary  to 
company'\— The  Wages  Attachment  Abolition 
Act;  1870  (33  &  34  Vict.  o.  30),  prohibits  the 
attachment  of  **the  wages  of  any  servant, 
labourer  or  workman  " :— JJtfW,  that  the  se- 
cretary of  a  tramways  company  who  waa  in 
receipt  of  a  ssOary  of  BOi.  a  quarter  and  subject 
to  dismissal  at  a  quarter's  notice,  and  whose 
duty  it  was  to  go  daUy  to  the  company's  office 
and  there  perform  the  ordinary  duties  of 
secretary,  was  not  a  "  servant,  labourer  or 
workman,"  within  the  meaning  of  the  Act. 


Gordon  v.  Jmningt.  {The  Cardiff  IHttriet 
and  Ponarth  Harbour  Tramways  Co,,  gar* 
nishees),  417 

Waiver.    See  Bmplotbbs'  Liabilitt  Act. 

Wall,  covenant  to  bnild.    See  Damages. 

WtLTrtkiitj^^rinoipal  and  agent :  auetioneerl — 
An  auctioneer  entrusted  with  goods  for  sale 
by  public  auction  has  no  implied  authority 
from  the  vendor  to  warrant  them.  Payne  v. 
Lord  Zeconfield,  642 

See  CoNTBACT ;  Ship  and  Shippino. 

Waterworks  Company — water-rate,  how  catcu- 
lated  :  annual  value :  waterworks  clauses  act, 
1847  (10  Vict.  c.  17),  *.  68]— A  waterworks 
compcmy  were  required  by  their  Act,  which 
incorporated  the  Waterworks  Glauses  Act, 
save  so  far  as  Its  provisions  were  expressly 
varied  or  excepted,  to  furnish  to  every  occu- 
pier of  a  dwelUng-house  water  at  a  rate  not 
exceeding  six  per  cent,  per  annum  "  upon  the 
annual  rack-rent  or  vaJue  of  the  premises," 
and  such  rate  was  payable  "  aocor^ng  to  the 
annual  value  at  whid^  the  premises  shall  be 
assessed  to  the  poor-rate,  if  the  same  shall 
be  so  assessed,  or,  if  not,  according  to  the 
net  annual  value  of  the  premises."  The 
Warrington  Waterworks  Co.  v.  Zongshaw,  498 

By  section  68  of  the  Waterworks  Clauses  Act, 
1847,  "  Water-rates,  except  as  hereinafter  and 
the  special  Act  mentioned,  shall  be  payable 
according  to  the  annual  value  of  the  tenement 
supplied"  : — Heldt  that  the  water-rate  vras 
to  be  calculated  on  the  rateable  value,  not  on 
the  gross  estimated  rental.    Ibid. 

water-rate,  how  oaloulated :  **  annual  value  " ; 

actual  amount  &n  whick  assessment  to  poor- 
rate  computed :  7  Oeo.  4.  0.  csd,  s,  27  .*  15  4* 
16  Vict.  0.  civil,  ss.  46  and  57]— A  waterworks 
company  was  required  by  its  Act  to  furnish 
a  supply  of  water  to  inhabitants  of  dwelling- 
houses  at  certain  rates  per  cent,  per  annum ; 
and  it  was  provided  that  the  rate  was  to  be 
'*  payable  according  to  the  actual  amount  of 
the  rent  of  the  premises  where  the  same  can 
be  ascertained,  and  where  the  same  cannot 
be  ascertained  according  to  the  actual  amount 
or  ftntinftl  value  upon  which  the  assessment 
to  the  poor-rate  is  computed."  Dobbs  v.  The 
Grand  Junction  Waterworks  Co.,  601 

The  appellant  occupied  a  house  of  which  he 
was  lessee  for  a  long  term  at  a  small  gronnd- 
rent,  and  the  question  was  upon  what  the 
water-rate  was  to  be  calculated— whether 
the  gross  estimated  rental  was  to  be  treated 
as  being  "  the  actual  amount  of  rent,"  within 
the  first  part  of  the  above  section,  or  whether 
no  actual  amount  of  rent  being  ascertainable 
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beoanse  none  was  paid,  the  annual  valae— 
that  is,  the  rateable  valae  in  the  poor-rate 
assessment — ^furnished  the  standard  for  com- 
putation : — ffeld,  that  the  water-rate  must  be 
calcnlated  on  the  rateable  value  of  the  pre- 
mises.   Ibid. 

Weekly  tenanoiei.    See  Poor-bate^ 

Widow's  Bight  of  Aotion.  See  Emplotebs* 
LiABiUTT  Act. 

Will — cotutructum :  device  to  A/or  life,  and  oifter 
his  death  to  "kU  tune  and  their  hein"'] — ^A 
testator,  who  died  In  188%,  devised  land  to  his 
son  L.  for  life,  "  and  after  his  decease  to  his 
lawful  issue  and  their  heirs  for  ever,  if  any ; 
if  he  should  die  without  leaving  any  children," 
then  oyer:— Held  (affirming  the  Queen's 
Bench  Division,  Ante,  p.  289),  that  L.  took  an 
estate  for  life  only,  and  not  an  estate  tail, 
Morgan  v.  Thonuu  (App.),  656 

Winding-up.    See  Contbact. 

Writ  of  summons — issue  of,  not  a  Jndioial  act : 
time  from  which  it  dates :  fractions  of  day  : 
parliamentary  oaths  act,  1866  (29  Viet.  c.  19).- 
promissory  oaths  act,  1868  (31  ^  32  Vict,  c, 
72)  .*  statute  law  revision  act,  1875  (38  ^  89 
Viet,  e.  66)]  —The  issuing  of  a  writ  of  sum- 
mons is  not  a  judicial  act,  but  an  act  of  the 
party,  and  the  Ck)urt«  can  therefore  enquire 
into  the  time  of  day  at  which  it  was  issued. 
A  statement  of  claim  alleged  that  the  cause, 
of  action  accrued  on  the  2nd  of  July  and 
before  the  issuing  of  the  writ,  which  as  a  fact 
was  issued  the  same  day  : — Held,  that  the 
doctrine  that  a  writ  being  a  judicial  act 
must  be  taken  to  date  from  the  earliest 
moment  of  the  day,  and  therefore  to  have  been 
issued  before  the  cause  of  action  accrued,  did 
not  apply  to  a  writ  of  summons,  and  that 
the  plaintiff  was  entitled  to  shew  that  the 

.  cause  of  action  accrued  before  the  issuing 
of  the  writ.     Clarke  v.  BradZdugh  (App.),  1 

By  the  Promissory  Oaths  Act,  1868  (31  &  32  Vict. 
c  72\  s.  8,  the  oath  of  allegiance  prescribed 
by  that  Act  is  substituted  for  the  oath  pre- 
scribed by  the  Parliamentary  Oaths  Act,  1866 
(29  Vict.  c.  19),  8.  1,  but  "all  the  provisions 
of  the  said  Act  shall  apply  to  the  oath  sub- 
stituted by  this  section,  in  the  same  manner 
as  if  the  form  of  oath  were  actually  inserted  " 
in  the  said  Act  « in  the  place  of  the  oath  for 


which  it  is  substituted."  The  Statute  Law 
Bevision  Act,  1875(38  &  39  Vict.  c.  66),  s.  1 
and  schedule,  repealed  section  1  of  the  Act 
of  1866,  "as  to  the  form  of  oath  thereby  pre- 
scribed " : — Held,  fir8t,that  the  oath  prescribed 
by  the  Act  of  1868  was  substituted  for  the 
oath  prescribed  by  the  Act  of  1866,  and  that 
all  the  penalties  imposed  by  the  Act  of  1866 
applied  to  the  oath  so  substituted ;  secondly, 
that  the  operation  of  the  Act  of  1868  was  not 
affected  by  the  Act  of  1875.    Ibid. 

—  See  PBAcncE. 


Words— *<  Annual  value,"  498,  501 
"  Arbitration  by  consent,"  456 


«  Conduct  of  a  suit,*'  490 


"  Defect,"  462 


«  His  issue  and  their  heirs,"  556 


"  House,"  82, 183 


-<*  Issue  and  their  heirs,"  289 


"Just  and  reasonable  condition/*  599 


"Lodger,"  183 

'<  Mutual  credit  debts  or  other  dealingSi** 


463 


**  Practises  or  carries  on  business,"  309 


"  Profits,"  114 


«  Bates,  tolls  and  chaiges,"  156 
••  Beference  by  consent,"  456 
«« Servant,  labourer  or  workman,"  417 
"Subsequent  action,"  279 
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